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Pedepart

My6nnkyemblii 0630p No ntoram coctosslierocs 17 aHeaps 2023 r. B Bosorogckom MHCTUTYTE
npasa 1 akoHoMukn GCUH Poccrm MexpernoHanbHOro Kpyriaoro ctona «/cTOYHUKN COBPEMEH-
HOro NEHUTEHLMApPHOro npasa Poccun» NoaroToBAEH B LIENSX YNOPSA04YNTb HOBYIO MHGOPMaLUio,
KPUTUYECKN NEPEOCMBICINTL BKAA, A0KNaA4YMKOB B HAY4YHYIO UCKYCCUIO, ONPeaenTb TeHAEHUMN
1nccnefoBaHnii U BeISBUTL NpobrieMHble acnekTol. B maTtepuane paccmaTtpuBaloTcs TeopeTuye-
CKM€e BOMPOCHI MOHATUS, CYLLHOCTU Y CUCTEMbI UICTOYHUKOB NEHUTEHLUMApHOro npasa. Obpalaercs
BHMMaHMe Ha HeoBX0AUMOCTb OCYLLLECTBAEHMS UxX Tunonorum. O60cHOBbIBaeTCS HEOOX0AMMOCTb
pasrpaHnyeHnsa TUMUYHBIX U HETUMUYHBIX NCTOYHMKOB. CylllecTBOBaHME NocneaHnx o6ycnoBiieHo
aKkTyanmsaumnen nposBaeHnin «XXNBOro» npaea, CBA3aHHbIX C HOPMOTBOPYECKOW NPaKTUKOM nsaa-
HUSA NOA3aKOHHbLIX akTOB BEAOMCTBEHHOrO HOPMOTBOPYECTBA, 006JieKaeMbIX B BECbMa PacCribiB-
yatble aTpMbyTMBHbIE HOPMbI (MUCbMa, PpeKoMeHOaLMN, YyKasaHUsa 1 T. n.), TGO BblPaXeHHbIX B
dopmMe YyCTHOrO pacrnopsikeHrs HavalbCTBYIOLLErO CyObekTa. BoickazaHbl naen o Heo6xoAnMocTH
YYnUTbIBATb POJIb «KBA3UNCTOYHMKOB», KOTOPbIE OTPaXaloT NPaBOTBOPYECKYIO OPUEHTUPOBAHHOCTb
OTAENbHbIX pelleHnin BepxoBHOro n KOHCTUTYLMOHHOIO cyaoB Poccuiickon denepauum B chepe
MX MPaBOVHTEPNPETALMOHHOM AesaTenbHOCTU. [pucTanbHoe BHUMaHNE yaenseTcs npobneme Tex-
HUKO-I0OPMANYECKOro KayeCcTBa MCTOYHMKOB NEHUTEHLUMAPHOro Npaea. AKLEHT AeflaeTcs Ha puckax,
KOTOpble TauT B cebe LMPOKNA MOAXOL K MOHATUIO «3aKOHOAATEbCTBO», 0COOEHHOCTAX NMOHATUSA
«NpaBoBas KyjbTypa NCTOYHMKOB MEHUTEHLMAPHOIO npasa», GopmMax NposiBAIEHMS NpaBornopsaka
B CUCTEME UCTOYHMKOB MNEHUTEHLIMAPHOIO Npaea, PoJin U COOTHOLLEHMN NCTOYHUKOB MeXayHapoa-
HOrO M NEeHUTEHLMAPHOro NpaBa, 0COGEHHOCTSX aHTUKOPPYMNLUUOHHOMO U AeNerMpoBaHHOIO 3aKo-
HOAATENbCTBA B CUCTEME UCTOYHUKOB MEHUTEHLMAPHOIO Npasa.

KnioyeBble cnoBa: MNeHUTEHUMApHOE MNpaBo; UCTOYHMKW MNpaBa; KBAa3UUCTOYHMKW Mpa-
Ba; CuUCTeMa MpaBa; MeXAyHapoOHOe MNpaBO; MpaBoBas KynbTypa; MEeHUTEeHUMApHbIA NnpaBo-
nopsiaoK.

© Pomawos P. A, CeuHuH E. B., Kupunoeckasi H. H., 2023
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Abstract

The article reviews speeches made at the interregional round table “Sources of Modern Peniten-
tiary Law of Russia” (Vologda Institute of Law and Economics of the Federal Penitentiary Service of
Russia, January 17, 2023) to streamline new information, critically assess the contribution of reports
to scientific discussions, identify research trends and determine problematic aspects. This paper re-
veals theoretical issues of the concept, essence and system of sources of penitentiary law. Attention
is drawn to the necessity to build a typology of penitentiary law sources. The article substantiates
the relevancy of distinguishing between typical and atypical sources and the existence of the latter
due to the actualization of manifestations of “living” law associated with the rule-making practice of
issuing subordinate acts of departmental rulemaking, clothed in very vague attributive forms (let-
ters, recommendations, instructions, etc.) or expressed in the form of an oral order of commanding
officers. Itis proposed to consider the role of “quasi-sources” that reflect the law-making orientation
of individual decisions of the Supreme and Constitutional Courts in the sphere of their law enforce-
ment activities. Close attention is paid to the problem of technical and legal quality of penitentiary
law sources. Attention is focused on risks of applying a broad approach to the concept “legislation”,
features of the concept of legal culture of penitentiary law sources, forms of manifestation of law
and order in the penitentiary law sources system, the role and correlation of sources of international
and penitentiary law, characteristics of anti-corruption and delegated legislation in the system of
penitentiary law sources.

Keywords: penitentiary law; sources of law; quasi-sources of law; system of law; international
law; legal culture; penitentiary law and order.
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For citation: Romashov R.A., Svinin E.V., Kirilovskaya N.N. Problems of understanding,
registering, systematizing sources of modern Russian penitentiary law: review of reports and
speeches of participants of the interregional round table “Sources of Modern Penitentiary
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17 anBaps 2023 r. B Bonoroackom MHCTUTYTe npasa
n akoHoMukn ®CUH Poccum cocTosincs MexpernoHasnb-
HbI KPYrAbIA cTON «MICTOYHUKM COBPEMEHHOIO MEHUTEH-
umapHoro npasa Poccun».

Meponpusatne Obilo opraHM3oBaHO Bonoroackum
WHCTUTYTOM npaBa un 3koHomukn GCUH Poccum co-
BMECTHO C MEXPErMoHasnbHOW 0OLEeCTBEHHOM OpraHn-
3aumeit «<HayuHbIli neHnTeHUMapHbI ky6», Kyabacckmm
nHcTUTyTOM GCUH Poccuu, a Takxe MpKyTCKUM perno-
HanbHbIM OTAeNeHnemM MexpernoHanbHOM accoumauunm
TEeOpeTUKOB rocynapcTea 1 npasa.

C npuBeTCTBEHHbIM CJIOBOM K YHaCTHUKAM KpPYrsioro
cTona obpartuiacs HayaslbHUK Bonoroackoro MHCTUTYTa
npasa v akoHomuk @CUIH Poccuy nosIKOBHUK BHYTPEH-
Hei cnyx0bl KaHAWAAT IPUANYECKUX HAYK, IOLEHT EBre-
Huvi JleoHngoBuY XapbKOBCKU.

Tema Kpyrnoro ctona NpeacTaBnseTca BeCbMa Bax-
HOWM 1 3HA4YMMOM. B COBpPEMEHHbIX YCNOBUAX OMHAMWNY-
HOro pPasBUTUS YrOIOBHO-UCMONHUTENbHON CUCTEMBI
Poccuiickoin depepaunn kno4veBas poJib OTBOAUTCSA
dopManbHbIM UCTOYHMKAM MEHUTEHUMAPHOro npasa.
OHKM BbICTYNalOT MOLUHBIMW ApariBepamMy 0OHOBNEHUS
M pasBUTUS CUCTEMbI WCMOJIHEHUSA HakKa3aHwui. ITum
06CTOATENBCTBOM OMNPEfENsAeTcss He TONbKO TeopeTu-
yeckasl, HO M npakTu4yeckas 3Ha4YMMOCTb BbIHECEHHbIX
Ha obcyxaeHne nNpobrneMHbix BONpocoB. JoCTuxeHue
Lenen ncnpaBneHns OCyXAeHHbIX, NOBblleHne addpek-
TUBHOCTU (PYHKLMOHMPOBAHUS MNEHUTEHLNAPHOW CU-
CTEMbl BO3MOXHbI TOJIbKO MPU YCNOBUM NPUCTASIbBHOrO
BHUMaHUS K COAEPXKaTeNbHbIM 0COOEHHOCTSIM U OpUAN-
yeckum dopmam NeEHNTEHLMAPHOro Npasa.

B pamkax paboTbl Kpyrioro ctona ydyacTHMKam npen-
CTOUT OOCYOUTb LUMPOKNIA KPYr BOMPOCOB, CBSI3AHHbLIX
C MOHATMEM U1 CYLLHOCTbIO MCTOYHUKOB NpaBa, 0COOEH-
HOCTSMW MEHNTEHLMAPHOro NpaBa Kak 0Tpacan POCCUin-
CKOro npaBa, COOTHOLUEHWEM HaLMOHANbHbIX 1 MeXay-
HapPOOHbIX NCTOYHMKOB MEHNTEHLMAPHOI0 Npasa, PoJblo
aKTOB CTpPATErm4yeCckoro NAaHMPOBAHUS B OEATENbHOCTU
NEHUTEHUMAPHOM CUCTEMbI, HanNpaBleHUSIMU peann3a-
umn KoHuenuum pasBuTUS YronoBHO-UCMONHUTENIbHOM
cuctembl Poccuiickoit depepaumm go 2030 .

LLnpoknia kpyr BONPOCOB NPoOEMHOro Noss, BKO-
yalowmii kak obLLeTeopeTnyeckme, Tak U OTpacieBble
aCrneKkTbl UICTOYHMKOB MEHUTEHLMAPHOro npaea, cBuae-
TeNbCTBYET O BaXHOCTU N aKTyaslbHOCTU NPOBOANMOIO
Kpyrnoro crtona.

OcHoBHoV aoknan Ha Temy «MCTOKN N UCTOYHUKU
COBPEeMEeHHOIro NeHUTeHUnapHoro npasa» Obl1 npea-
cTaBsieH npogeccopom kadeapbl rocynapCTBEHHO-
npaBoBbIX ANCUMMINH Bonoroaqckoro MHCTUTyTa npasa
n akoHomMmuky DCUH Poccun [OKTOPOM 0puanNdecknx
Hayk, rnpogeccopom PomaHom AHatonbeBuyem Poma-
LLIOBbIM.

Mpob6nema NCTOYHMKOB NpaBa B LEsoM U popMaib-
HbIX NCTOYHUKOB MEHUTEHLNAPHOMO Npasa B YaCTHOCTU

MMEEeT KaK Hay4yHO-TEOpEeTMYeckoe, Tak M npakTuye-
ckoe 3HadeHue. [pencrtaBnseTcs ULenecoobpasHbIM
aKUEeHTMpPOBaTb BHMMAHME Ha TPEX acrnekTax: aHanm3e
COOTHOLUEHUS MOHATUN «UCTOKM» N «UCTOYHUKU» MPU-
MEHWUTENBHO K NEHUTEHUMAPHOMY Mpasy; NOHUMAHUN U
CUCTEMATM3ALUN TUMNYHBIX NCTOYHUKOB NMEHUTEHLMAP-
HOro MpPaBa; HEeTUMUYHbIX UCTOYHUKAX «KUBOro» MeHU-
TEeHLMapHOro npasa coBpeMeHHon Poccun.

[MOHATNA «UCTOK» N «UCTOYHUK» COOTHOCSATCS Kak
npepnoceinika M ycnosue. VCTOKM NEHUTEHUMAPHOro
rnpaea ckjiagbliBalTCs M3 0OLLECTBEHHbIX OTHOLLEHUI B
chepe MNeHUTEHUMAPHON XU3HedesaTesbHOCTU (MaTe-
puanbHble NCTOKN); NOAENHO-TEOPETNHECKNX KOHLEMLWIA
YYEHbIX-NEHUTEHLMAPUCTOB, OOKTPUHAMNbHbBIX MO3ULUIA
NOMNTUYECKUX OeATeNell N NpakTuyeckmx paboTHUKOB
®CUH Poccumn (npeonorumyeckne UCTOKK), KOTOpbIE,
MMes HENOCPEeACTBEHHOE OTHOLIEHME K CUCTEME NEHN-
TEHUMapHOro npaea, BMecTe C TeM He obnapakT pe-
anbHOW 1OPUANYECKON CUNON U HE CNOCOOHbLI OKa3blBaTb
PErynsaTMBHO-OXPaHUTENBHOE BO3OENCTBME HA MNEHU-
TeHUMapHble OTHOWeHus. PDopmanbHO-topuanYeckme
MCTOYHUKN TMEHUTEHUMAPHOro npaBa npencTaBnsaloT
BHELLUHE BbIPAXEHHbIE B OMPEeAeneHHbIX IPUANYECKNX
dopmax (MaTepmrasibHbIX 1 MPOoLLecCcyalibHbIX) NPaBOBbie
npennucanns, HaaeneHHble PUANYECKON CUMOM U NpU-
MeHsieMble yrnpaBOMOYeHHbIMU cyObekTaMn B Ka4ecTBe
CpencTB NPaBOBOro PEryMPOBaHMS U MPaBOBOWM OXPaHbI
MEHNTEHLMAPHbLIX OTHOLLIEHWIA.

CuctemMa TUMUYHBIX UCTOYHUKOB MEHUTEHLMAPHOIrO
npaBa CKNaablBaeTCs U3 TPEX OCHOBHbIX HOPUANYECKUX
dOopM: HOPMaTUBHO-MPABOBbLIX AKTOB (KOHCTUTYLMW,
3aKOHOB, MOA3aKOHHbLIX aKTOB), HOPMATUBHbLIX OOFOBO-
pOB, opuanyeckmx obbliHaeB. Viepapxnieckoe CTPyKTy-
puypoBaHMe CUCTEMbI MCTOYHMKOB MpepnonaraeTt rna-
BEHCTBYIOLLYIO POJib HOPMATMBHO-NPABOBbIX aKTOB, KakK
onpeaensamx oCobeHHOCTU GOPMaNbHOro Bbipaxe-
HUS U COOepXaTeNlbHOro HarnoJIHEHUS NPOU3BOAHbLIX OT
HUX [OrOBOPOB W 0ObIYAEB, Tak U HAAENSIOLMNX UX IOPU-
anyeckol cunoni. Ocoboe MecTo B CUCTEME TUMUYHbIX
MCTOYHMKOB 3aHMMaloT [OKYMEHTbl CTpaTernieckoro
nnaHMpoBaHusa (bepepanbHble KoHUenuun, denepanb-
Hble MPOrpamMmMmbl), OCHOBHOW LEJbio KOTOPbIX ABMSETCSH
cpenHecpoyHoe nporHo3mpoBaHue passutus OCUH
Poccun.

BHegpeHHOe B MOHATUMHBIA annapaT COBPEMEHHO-
ro POCCMINCKOro npaBa MOHATUE «KMBOrO» npaBa («Kn-
BOW» KOHCTUTYLUMM) akTyannampyeTt npobnemy noHnuma-
HUS UCTOYHUKOB <«XKMBOrO» MEHUTEHLMAPHOrO npasa.
B kayecTBe TakoBbIX MOryT paccMaTrpmBaTbCs MHOIO-
YNCNEHHble MOA3aKOHHbIE aKTbl BEAOMCTBEHHOro HOp-
MOTBOpYeCTBa, ObOnekaemMble B BECbMa pacnsbiB4aTbie
aTpubyTUBHbIE GOPMbI (MMCbMa, pekoMeHaaumn, ykasa-
HUS 1 T. N.) NM60 NpeacTaB/ieHHbIE B BUAE YCTHOrO pac-
NMOPSXEHUs HayanbCTBYOLWEro cyobekTa. lNpoBeneHne
CBO o06ycnoBuio npMmeHeHne Takoro HeTUMUYHOIO UC-
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TOYHMKA MPaBOBOr0 BO3OENCTBUSA, Kak onepexatouwas
npaBoONpPUMEHUTENbHAA NPAKTUKA, KOraa NeHnTeHumap-
Hble OTHOLLEHUSI BO3HMKAIOT B YC/IOBUSX Npobena B npa-
BE W B CBOEWM AVMHAMWKE OCHOBbLIBAIOTCH WUCKHYUTENb-
HO Ha BONEU3bABNEHUM NUL, HAOENEHHbIX BAACTHbIMU
nonHomouuaMn (3agencteoBaHme B CBO ocyXAeHHbIX
K HakaszaHuio B BUeE NuLLeHns cBobobl, coaepxaHune B
CWN30 BOEHHOMMEHHbIX U T. M.).

lMonuniyk Hukonavi VieaHoBu4, npogeccop kapeapsbl
Teopun rocynapcTBa v rnpasa, MexXAyHapoaHOro v eBs-
ponevickoro npasa Akaaemun PCUH Poccum, nokTOp
ropuanYeckux Hayk, rnpogeccop, BbICTYNWI C AOKAaL0M
Ha Temy «KBa3nncToYyHuku npasa vi UX poJib B NNPaBo-
peanun3aynoHHON [esiTeJIbHOCTU rocyaapcTBa».

B cuny cBoero nmctopuyeckoro nytu 3apoxAeHus,
CTaHOBNEHMS N pa3BuTus, cneumdukn npaBoTBOPHE-
CTBa 1 NpaBoOpeann3aLnoOHHON AeaTeNbHOCTU, HaNM4Yns
Opyrnx ocoBeHHOCTEeN CyLLEeCTBYOLWIME HaUMOHasbHbIE
CUCTEMBbI NMPaBa, Kak npasuao, 0AHOBPEMEHHO UCMOSb-
3YI0T HECKOJIbKO 6@30BbIX MCTOYHUKOB NpaBsa, GopMupy-
IOLLMX MX OCHOBY, @ TakXe psig KBa3nuMCTOYHMKOB, BbINOJI-
HSAIOLLMX BCAOMOraTesbHYO POfib.

Mop 6a30BbIMU UCTOYHMKAMM MpaBa Mbl MOHVMAEM
06bEKTUBHO YCTOSIBLUMECS B CYBEPEHHbIX rOCYAapCTBax
(MPaBOBbIX CEMbSIX) UCTOYHUKM, C MOMOLLLbIO KOTOPbIX N1e-
rannaylTcs opuumanbHblie PErynaTopbl 06LLECTBEHHbIX
OTHOLLUEHWUI, a NoA KBA3MUCTOYHMKAMU — Te, KOTOpble
BbIMOJIHAIOT BTOPOCTEMNEHHYI0, BCNOMOraTeNbHy posib
B HOPMOTBOPYECKOW, NpaBopeann3aLmoHHOn 1 nNpaso-
MHTEpPNpeTaLNoOHHON AeATENIbHOCTU.

B poccuiickoi HaumoHanbHOW cucTeMe npasa K 6a-
30BbIM UCTOYHMKAM OTHOCSATCS NMPaBOBOM 00bIYalA, HOP-
MaTMBHbIA NPaBOBOW akT, AOrOBOP HOPMATUBHOIMO CO-
AepXaHusa 1 NPUHUMNBI NpaBa, Tak Kak MMEHHO B HUX
coaepxarcsd OoCHoBornonarawwme unaeun, onpenensio-
e coaepxaHue 1 rnaBHble HanpasieHUs NpaBoOBOro
perynnpoBaHnst OOLLLECTBEHHbLIX OTHOLUEHWU, a Takxe
y3aKOHMBAIOTCS MPaBOBble HOPMbI, CO34aBaeMble ON4
BOMJIOWEHNA 3TUX Lenen. VX xapakTepHoli ocobeH-
HOCTbIO §IBNIIETCS TO, YTO OHW CTabWUIIbHO MCMNOMb3Y-
I0OTC B HOPMOTBOPYECKOM U MnpaBopeann3auoHHON
[eATenbHOCTN, a ClefoBaTesibHO, Ha WX OCHOBE CO3-
paetcsa n GYHKUMOHMPYET BCS HaUMOHaNbHas cuctema
npasa.

KBasnmMcTo4HMKamMM POCCUNCKOrO MnpaBa SABMASIOTCSA
VMHTEPNPETALNOHHbIE AOKYMEHTbI (PELLIEHNS, MOCTAHOB-
NeHuns1, onpeneneHns), NCXoasaLme oT yrnoTHOMOYEHHbIX
opraHoB rocynapctea (KoHctutyumoHHoro Cyma Poc-
cuiickonn Pepepaumn, BepxoBHoro cyma Poccuiickoi
depepauunu 1 ap.), HanpaefieHHble HA eaAnHO06pasHoe
NpUMeHeHe 6a30BbIX UCTOYHUKOB.

KBa3nnpaBoTBOPYECTBO BbICLUNX CYOEOHbIX U MHbIX
YMOJIHOMOYEHHbIX HA TO OPraHOB HE MPOTUBOPEYUT
NPUHUMNY pa3geneHus BracTel U OCYLeCTBASeTCH B
CTPOromM COOTBETCTBUM C [AENCTBYIOLLMM 3aKoHO4A-
TenbctBoM Poccuiickoii depepaumn. Bce OOKyMeH-
Thl, UCXOASALWME OT HUX, ABASIOTCA KBA3UNCTOYHUKAMU
POCCUMNCKOro rpasa, BbIMNOJHAIOT BTOPOCTENEHHYIO,
BCMNOMOraTesibHYyl0 POJib B HOPMOTBOPYECKOW 1 NpPaBo-
peann3aunoHHON AeATeNbHOCTY rocygapcTaa. MoTpeb-

HOCTb B KBa3MMCTOYHMKAX NpaBa BO3HMKAET Torga, Kor-
[a B npaBopeann3auuioHHON OesTeNlbHOCTU CyObekToB
HANIMYECTBYIOT HETUMUYHbIE CUTYaLMKW, CBSI3AHHbIE C
npob6enamu B npaee, KONIM3UAMN NPABOBLIX HOPM, Ha-
pPYLIEHNSAMM OCHOBOMONAraloWMX APUHUUNOB U HOPM
MEXAYHApPOAHOro npaea, CaHKLUMOHUPOBAHMEM 3HA4U-
TENIbHOr0 YCMOTPEHUS NPaBONPUMEHUTENA U T. 4.

B BbICTynneHun goueHta kapeapbsl Teopun n ncTo-
puy rocynapcTsa v npasa v MeXAyHapoAHOro rnpasa
tOpuanyeckoro nHcTutyTa CaMapckoro HaunoHasibHoro
ncecnegosatenbckoro yHmsepcuteta nmenu C. 1. Kopo-
NleBa KaHaAuAaTa IopuandeCcKux Hayk, AoueHTa Muxauna
tOpbeBuya CrivipyHa Ha TeMy «COOTHOLIEeHue 3aKOHO-
AaresibCTBa U 3aKOHOLATeJIbHOW LesiTe/IbHOCTU»
Oblia 3aTpoHyTa npobsemartvika pas/iMyHbIX CMbICIOB
Kareropuii «3akoHO4aTesIbCTBO» U «3aKOHOAaTesIbHasl
AEeSIT€/IbHOCTb».

YyacTHUK Kpyrnoro ctona obpatun BHMMaHME Ha
3HaYUTENbHbIE ONs MNpPaBONOHUMaAHUSA W Mocneayto-
Lero npaBONPUMEHEHUS PUCKU BOCMAPUSTUS AaHHbIX
KaTeropmin B CAULIKOM LUMPOKOM 3HAYEHUW, OXBaTbl-
BalOLLEM MOA3AKOHHbIE HOPMAaTUBHbLIE MPaBOBbLIE aKThl
rnaBbl rocynapcTBa, NMpPaBUTENbCTBA, MUHUCTEPCTB U
BEAOMCTB U T. [. U COOTBETCTBYIOLLYIO AEATE/IbHOCTb MO
nx n3gaHnio. belna oTMeyeHa CNOPHOCTL Te3nca O Npo-
VCXOXAEHUN IOPUANYECKON CUbl UCKIIOYUTENBHO OT
CBOWCTB BHELUHEel 060/104KM MPaBOBbIX HOPM (dopmMasib-
HOMO0 UCTOYHMKA Npasa), NPO3BYy4YaBLUEr0 B OCHOBHOM
Joknane; onpeneneHo CywecTsoBaHe B 3TOM BOMNpoce
OBYCTOPOHHEN AMNANEKTUYECKON CBA3U Mexay dopmon
1 cogepxaHmeMm, NoCKOIbKY OCHOBHbIE CBOMCTBA NPaBo-
BbIX HOPM, 3aKpPEMEeHHbIX B KOHKPETHOM GOpPMasibHOM
MCTOYHMKE MpaBa (@ He TOJNIbKO ero MecTto B Mepapxuu
TakuUx NCTOYHWKOB NpaBa W NOJSIHOMOYMS cyObekTa npa-
BOTBOPYECTBA), TAKXE BMSIOT Ha €ro puanyeckyto
cuny.

M. 10. CnnpuH 3apan reHepasnbHOMY OOKNaA4YNKy BO-
npoc no NoBoAy BO3MOXHOCTU 1 HEOOXOAVMMOCTU YMo-
TpebneHnsa TepMmHa «popMbl NpaBa» B 3Ha4YeHUU Gop-
MaJslbHblIX NCTOYHMKOB MNpaBa, B TOM 4YUCNE UCTOYHMKOB
neHnTeHunapHoro npasa. lpodeccop P. A. Pomawwos
OTMETUI BaXHOCTb 32JaHHOI0 BONpOCa, O4HAKO ykasar
Ha ycTolumBoe ynotpebneHne B IOPUANYECKON Hayke n
NpakTUKe TEPMUHOB «dOpPMa MaTepuasbHOro npasa» u
«¢popmMa NpoLLeccyanbHOro npasa», a Takxe Ha NoTEHLN-
afibHble NPakTU4eckme TPYAHOCTM NPU MCNOSb30BaHUN
KaTeropun «popma npasa» BO MHOXECTBEHHOM YNCNE B
3Ha4YeHUN GopMasbHbIX UICTOYHUKOB MpaBa.

Haranbss HukonaesHa KupunoBckasi, Ha4asibHUK Ka-
geapbl rocyaapCcTBEHHO-MPAaBOBLIX AncunanH BUIMS
®CUH Poccun, kaHauaat ropuanyeckux Hayk, OOLEHT,
BbICTYNuAa C 4OKIa40M Ha TeMy «AKTyaJslbHble rnpobie-
MbI COOTHOLLIEHUSI HOPM MEXAYHapOoaAHOIro N Hauymno-
HaJIbHOro npaBa».

Bonpoc 0 COOTHOWEHUN HOPM MEXAYHAapPOAHOro u
HaUMOHaNbLHOro npaea Bcerga Obu1 NPeaMETOM OCTPO
OMCKYCCUM Kak B TEOPUM NpaBa, Tak 1 B TEOPUU MeXIy-
Hapo4HOro npaea. He ctana UCKAIOYEHNEM U MEHUTEH-
unapHaa Hayka. PykoBoactByscb HopmMamu KoOHCTu-
Tyumn Poccuiickoii depepaumn, B NEHUTEHLMNAPHOWA
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cdepe, Kak 1 B NOOOA APYron, pPaTUPULMPOBAHHLIN
MeXAyHapoaHbIi 4OrOBOP, HE MPOTMBOPEYALLNIA NOMOo-
XeHuam KoHctutyumum Poccuiickon depepaunn, yoet
obnapartb NnpuopmuTeTOM Haa penepasnbHbIMU 3aKOHaAMU.
JaHHasa KOHCTUTYLMOHHAA HOPMa HOCUT UMMNEePaTUBHbIN
xapakTep. B To xe BpeMs neHnTeHumnapHasa cdepa OTHO-
cuTCsa K 061acT NPUHATUS HA MEeXAYHApOAHOM YPOBHE
NPENMYLLECTBEHHO [OOKYMEHTOB PEKOMEHOATENbHOro
xapakTepa. O653aHO N1 rocygapcTBO CreaoBaTh HOP-
MaM pekoMeHAaTeNlbHOro xapaktepa? Tak, Hanpumep,
M3BECTHbIE B MEXAYHAapOAHOM MEHUTEHLMAPHOM npa-
Be [lpaBuna HenbcoHa MaHgenbl HOCAT pPeKoMeHaa-
TeNIbHbIA xapakTep, No NPaBoOMYy CTaTyCy SIBASIOTCA pe-
3onmoumelr lreHepansHoin Accambnen OOH n Ha HUX He
pacnpocTpaHgaeTcsa npasusio n. 4 cT. 15 KoHcTutyummn
Poccuiickon depepaummn. OgHako rocynapcTtBa, ABAs-
SICb YIEHAMM MEXAYHAPOAHbIX OpraHnu3aumin, NpMHUMa-
10T Ha cebs onpeaeneHHblie 0693aTeNbLCTBA MO YIEHCTBY
1 B CBA3M C 3TUM A0JIKHblI CTPEMUTBLCA K MPUHATUIO U Bbl-
NONHEHNIO 00LWENPUHATLIX NpaBun. OAHaKo PEKOMEH-
[aTenbHbIA XapakTep HOPM He 0693bIBaET rocyaapcTea-
YfieHbl HEYKOCHUTENIbHO UM CnegoBaTbh, NPeaocTaBss
MM BO3MOXHOCTb CaMuUM OMNpPeaennTb Lienecoobpas-
HOCTb peannsauun peLleHnin MexayHapoaHbIX OpraHun-
3aumMii B 4acTu UM B NOSIHOM o6beMe, a Takxe dopmaTt
VX BHEAPEHUS.

EBreHuvs BnaaumupoBHa JIyHry, HadasibHuK kagdeapbl
rocyaapCcTBEHHO-MPaBoBbIX aucuninH  Kysbacckoro
nHctutyta CUH Poccuun, kaHanaaTt iopuandeckmx Hayk,
JOLIEHT, B CBOEM BbICTYrnjieHun Ha 1temy «fpobnembi
Knaccugukaymm NCTOYHUKOB npaBa» obpatuia BHU-
MaHue Ha TO, 4TO Kraaccugukaumss MCTOYHUKOB rpaBa
UMEET CYLECTBEHHOE 3Ha4YeHve A7 PeryanpoBaHus
0061 eCTBEHHbIX OTHOLLEHWA.

B poccuiickoin topuanyeckoin Hayke ocoboe MecTo
BCerga OTBOAMIIOCH BEPTUKAIbHOW Klaccudukaumm nc-
TOYHWKOBMPaBano TakoOMy OCHOBaHMIO, Kak lopnanyeckas
Cufia HOPMaTMBHBIX NPaBOBbIX akTOB. OQHAKO B YC/IOBU-
AX NPaBOBOW peasibHOCTU AaHHbIN NOAX04 HE MO3BONAET
y4yecTb kak Bce pa3dHoobpa3ne HopMaTUBHbIX MPaBOBbIX
aKTOB, TaK 1 X NOSIOXEHNE B CUCTEME UCTOYHUKOB POC-
cuinckoro npaea. PellueHne naHHoW npo6nemMbl BUANTCS
B BbIAE/1EHNN HOBbIX OCHOBAHU KnaccndukaLumm nctoy-
HWKOB NpaBa, y4UTbIBAIOLLMX 0O bEKTMBHO CIIOXMUBLLYIOCS
npPakTuKy.

Hoknan Buktopun BukTopoBHbI KapryHuHOM, [0-
LeHTa Kageapbl rocyaapCTBEHHO-MPaBOBbIX ANCUU-
nmH BopoHexckoro uHctutyta ®CUH Poccuu, kaH-
avpara  lopuandeckmx Hayk, aoueHta, «lpaBoBasi
Ky/ibTypa MCTOYHUKOB MEHUTEHUNapHOro npaBa»
Ob11 NOCBsiLLEeH npobsemMme COOTHOLLIEHUS] 1 B3anMoaeri-
CTBWUS PaBOBOW KY/IbTYPbl, UICTOYHUKOB rpasa v rnpaso-
nopsiaka.

MpaBoBasa KynbTypa ABASETCH OOHUM N3 3HAYMMbIX
nokasaTesnen TEXHUKO-IOPUOMYECKOrOo PasBUTUS U CO-
BEPLUEHCTBOBAHNS 3aKOHO4ATENbCTBA.

dencteyowmi YronoBHO-UCMONHUTENbHbINA KOAEKC
Poccuiickoin depepaumn 6bi1 NoaroToBNEH B cepenmHe
1990-x rr., B nepuon kapanHanibHOro 0OHOBIEHUS 3aKO-
HOOATENbCTBA, M BbINONHAET PYyHAAMEHTANIbHYIO POJb B

perynnmpoBaHnn MEHUTEHUMAPHbBIX NPAaBOBbIX OTHOLUE-
HUI. B TO e BpeMsi HENb35 HE OTMETUTb, YTO OTAESIbHbIE
HOPMbl U MHCTUTYThI, 3akpenneHHble B YUK P®, cno-
COOCTBYIOT U3NULLHEN HEOMNPEAENEHHOCTN B NPaBOBOM
perynnpoBaHnn, TEM CaMbiM CHUXAs YPOBEHb TEXHUKO-
topuanydeckon kynetypel. K npumMepy, yronoBHO-UCMNON-
HUTENbHOE 3aKOHOAATENLCTBO LWMPOKO UCMOJb3YeT Bbl-
PaXeHUs «MOXET», «BNPaBe», 4TO C NO3ULUN MHCTUTYTA
AHTUKOPPYMLMOHHON 9KCNEePTU3bl pacCMaTpmBaeTCs Kak
NposIBIEHNE TakOro TEXHUKO-topuanyeckoro aedexra,
npeofosieHne KOToOporo BO3MOXHO NOCPeACTBOM 3aKO-
HOOATENbHOr0 3aKPENnIeHNs NOHATUS Y BUAOB 3aKOHHbIX
MHTEPECOB OCYXAEHHbIX U UHbIX NNLL.

Mpo6semMHbIM acnekToM NMPaBOBOW KYJbTYPbl UCTOY-
HMKOB MEHUTEHLMAPHOro npaBa MOXET SBAATbCS He-
TOYHOCTb M HENOCNEA0BATENbHOCTb NpeaMeTa perynm-
poBanus. K npumepy, rm. 21 YUK PD pernameHTnpyet
OCHOBaHUS 0CBOOOXAEHUS OT HakasaHusi, TEM CaMbIM
KOHKYpupys ¢ m. 12 YK P®. JeicTteytowmin YUK PO co-
OEPXUT MPeuMyLLECTBEHHO MaTepuasibHble HOPMBI,
BCNEACTBME YEro psg noA3akOHHbIX aKTOB, B YaCTHOCTU
MpaBuna BHYTPEHHErO pacnopsaka, npuobpeTatoT dak-
Tuyeckn conoctasmmoe ¢ YUK P® 3HauyeHune, TeM caMbiM
npeTeHays Ha YCNOBHbIN CTaTyC 3aKOHa B MatepmasibHOM
cmbicne. MNMpeogoneHne ykasaHHbiX U paaa UHbIX TEXHU-
KO-IOpUANYECKNX HEOO0CTATKOB OyaeT cnocobCTBOBATh
MOBLILEHNIO YPOBHS MPaBOBOM KYNbTYpbl UCTOYHUKOB
MEHNTEHLMAPHOro Npasa.

EBreHunii BanepbeBu4d CBUHUH, 3aMECTUTE b Ha4alslb-
HUKa kagenpbl rocyaapCcTBeHHO-MPAaBOBbIX ANCLMMINH
BUIMNS ®CUH Poccun, kaHauaat lopuanHdeckux Hayk,
JOLEHT, B CBOEM BbICTYM/I€HUU Ha Temy «ACTOYHUKU
neHUTeHUnapHoOro npasa Kak HopmMaTtuBHasi OCHOBa
NeHUTeHuymnapHoro npasoriopsigka» akLeHTUpoBasl
BHUMaHve Ha HeobxoAuMOCTU UCCJ1IeA0BaHUs B3aUMO-
AeNiCTBUSI 3TUX SIBJIEHU.

OpHoli 13 npobnem, 3acnyxmnBaloLein NpucTanbHOro
BHUMAHWS, SIBNFETCS MHOXECTBEHHOCTb GOpM noa3a-
KOHHbIX MPaBOBbIX aKTOB. VICNonb30BaHWe TOW NN NHOMN
dOopMbl N0A3aKOHHOIO akTa AOJIXHO OblTb 06OCHOBa-
HO HEeOOXOAMMOCTbBIO pernamMeHTauum OonpeaeneHHoOro
BMAa OOLLLECTBEHHbLIX OTHOLUEHWUIM, TEM CaMbIM KaxXaas
dopma noa3akoOHHOro akTa OJIKHA MUMETb CBOW Crew-
nounyeckuin npegmert perynmposaHus. B HacTosuiee
BPEMS 3TOT BOMPOC HE MMEET OAHO3HAYHOro NPaBoOBOro
paspelueHus, 6onee Toro, B NpaBOTBOPYECKOM NpakTu-
Ke BCTPeyatTCs NoA3aKOHHbIE HOPMAaTUBHbIE NPAaBOBbLIE
aKTbl, KOTOpPble pOopMasnbHO He NpedycMoTpeHsbl MocTa-
HoBneHnewm MNpasutenbcTa Poccuiickoit Penepaumm ot
13.08.1997 Ne 1009 «O6 yTBepxaeHuu MNpaBun noaro-
TOBKV HOPMAaTMBHbIX MPaBOBbIX akTOB pefepasibHbIX Op-
raHOB UCMOJIHUTENIbHOW BAACTU U UX FOCYOAPCTBEHHOMN
pernctpaunu». B 3TON CBA3M ONS YKPENIeHUs neHu-
TEHUMapHOro npasonopsaka npeacTaBngeTcs BaXHbIM
ONTUMU3NPOBATb MCMONb3yeMble GOPMbl MpaBa, YeTKo
OrpaHn4YMB NpeaMeT UX MPaBOBOW pernaMmeHTauum.

JoueHT kapeapsl npasoseneHns CeBepo-3ananHo-
ro mHctutyTa ynpasneHus PAHXulC npu [lNpe3ugeHte
Poccuiickoii @enepaunn kaHauAaT I0pPUaANHECKUX HayK
lfannsa TanratoBHa PomaluoBa nocBsiTu/ia CBOE BbICTY-
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reHne pPaccMOTPEHUIO TEMbl «AHTUKOPPYMNLUOHHOE
3aKOHO[AaTesNIbCTBO U ero MecTo B CUCTEME UCTOY-
HUKOB NMeHUTEeHLnapHoro rpasa coBpeMeHHou Poc-
cun.

MeHnTeHumapHasa cuctema Poccuiickoii @epepaumn
xapaktepusyeTca OGO0MbLUMM YUCIOM KOPPYMLMOHHBIX
PUCKOB, 4TO camMO Mo cebe akTyanuampyeTt npobnemy
AHTUKOPPYNLMNOHHOM 6€e30MacHOCTM Kak OCHOBaHHOM
Ha aHTUKOPPYMLUMOHHOM 3aKOHOAATENbCTBE AeATelb-
HOCTU OPraHoB M OOMKHOCTHbIX JINL, BXOOSLWMX B €4u-
HylO cuctemy nyOGAMYHOM BRacTu, Mo npodunakTmuke
rnpaBoOHapPYyLUEHU KOPPYMNUMOHHOW HanpaB/ieHHOCTU U
nPOTUBOAENCTBMIO UM. B kavyecTBe dakTopa, CHuXato-
ero perynsaTmBHO-OXPaHUTENbHYIO 3GdEKTUBHOCTb
AHTUKOPPYMNLUMOHHOIO 3aKOHOA4ATENbCTBA, BbICTYNaeT
BEAOMCTBEHHas pPa3obLLEHHOCTb, 00yCnoBAMBalOLLANA
MHOXECTBEHHblIE HOPMATMBHbIE KOIN3UN, & TakXe OT-
CyTCTBME €ANHOro KoaANUUMPOBAHHOIO akTa B AaHHOW
ob6nacTu NpaBoOBOro perynMpoBaHus.

BoictyrnineHne Onecun BanepbeBHbl MoLuHeHKo, [0-
LeHTa kageapbl rocynapcTBeHHO-MPaBOBbIX ANCLMIMINH
Kys6acckoro nHctutyta @CUH Poccuu, kaHavgarta ako-
HoMuYeckux Hayk, 6bu10 nocssilieHo Teme «[IpaBoBasi
npupoaa peweHuii KoHctutyymornHoro Cypa Poc-
cuiickori Pegepaunmn».

0. B. MowwHeHko obpaTuna BHMMaHWe Ha To, YTO Npo-
6nema 3HavyeHus 1 ponn pelleHnii KOHCTUTYLMOHHOIoO
Cypa Poccuiickon depepauum He noTepsina CBOEN ak-
TyaslbHOCTU U Ha CerofHsaAWwHUin aeHb. [peacraBnser-
Csl, 4TO HekoTopble pelwenus KoHctutyumoHHoro Cyna
Poccuiickoin Pepepaumm MoOryt paccMmaTpvBaTbCs B
Ka4yeCTBE NCTOYHMKOB NpaBa. Peyb nOeT 0 Tex U3 HUX, B
KOTOpPbIX J,2ETCHA TONIKOBAHNE HOPM KOHCTUTYLMM nn 3a-
koHoB Poccuiickoii ®epepaunn. OHU, AENCTBUTENBHO,
obnapatT HEKOTOPbLIMY CBOMCTBAMW MCTOYHUKOB MpaBa
(Hanpumep, 00LLLEe0693aTENBHOCTLIO), KOTOPLIE NpUaalT
MIM HOPMaTUBHbIN XapakTep.

HecmoTpsa Ha ToT dakT, 4yTo KOHCTUTYUMOHHBIN Cya,
Poccuiickoin Depepaumm He ycTaHaBNIMBaET HOBbLIX NMpa-
BWJ MOBELEHUS U HE BHOCUT U3MEHEHUN B CYLLECTBY-
IolLee 3akoOHO4ATENbCTBO, TEM HE MEHEE €ro peLleHns
MOryT npeanonaratb OTMEHY TOro U MHOTO AENCTBYIO-
Lero HopmMaTMBHOIO akTa JIMBO OTAENIbHOW HOPMBbI, YTO,
B CBOIO 04epenb, MOPOXAeT HOBbIE NpaBa U 0653aHHO-
CTM Y YYaCTHUKOB OOLLLECTBEHHbIX OTHOLUEHWIA. Takoro
pona pewenus KC P®, Ha Haw B3rnsa, MMeloT HOPMOT-
BOPYECKUI XxapakTep, U X MOXHO NPU3HATb MICTOHYHUKOM
npaea.

OpgHako Mbl monaraem, 4To MO CBOEW NPaBOBOM NPU-
poae pelleHns KOHCTUTYLMOHHOro Cyda eCTb He Cy-
nebHble NpeueneHTbl, a 0CobbI CaMOCTOATESNbHbLIN BUL,

MCTOYHMKOB npasa. PeweHns KC P®, nmetowme Hop-
MaTUBHOE coaepXaHue, NMPaBOMEPHO OTHECTU K UCTOY-
HMKaM npaBa B GOpPMasbHO-IOPUANYECKOM NMOHUMaHUN
3TON kaTeropun. YHuKanbHasi, ocobasi topugunyeckas
npupoaa peweHuii KC PO nposBnsieTcs B NepBYO o4e-
penb B COYETAHUM HOPMATUBHBIX U OOKTPUHANbHbIX Ha-
yan, a TakXe B pacnpocTpaHeHun ux Ha Hanbonee Bax-
Hble BOMPOCHI, KacaloLMecs BCeX OTpacnen npasa, B TOM
yucne 1 NpaBo NEHUTEHLMAPHOTO.

tOnuns BnagumuposHa lNeppoH, cTapLunii npenogasa-
Teb Kagenpbl rocyaapCTBEHHO-MPaBOBbIX AUCLMINH
BUIMNS ®CUH Poccuun, kaHauaat lOPUANHECKMX HAyK,
CBOE BbICTYI/I€HME NMOCBSITU/1a Takovi BaxkKHOMV rpobsieme,
kak «PoJib U MeCTO MeXAYyHapoAHbIX CTaHAAapPTOB B
cucTeMe NeHUTeHUNapHoro rnpasa».

B COBpEMEHHLIX yCNOBUSX MNpu ONpeaeneHnn me-
CTa MeXAyHapOAHbIX CTaHAAPTOB UCMOIHEHUS YrOoB-
HbIX Haka3aHWi B CUCTEME UCTOYHWKOB MpaBa clenyet
OpueHTUpOBaTbCS B BOJbLUel CTeneHn He Ha UCTOYHUK
VX 3aKpEerneHnsd, a Ha NpMpoay NMPOUCXOXAEHUSA N CO-
nepxaHue. BosHukawowme Konnmsnm mMexayHaponHbIX
CTaHZapTOB C POCCUICKMM NPpaBOM ClieaAyeT paspeLllaTb
C MOMOLLbIO MPUHLMNOB ePapXmm MCTOHHMKOB UK NPU-
opuTeTa NPUMEHEHUs, y4MTbiBas NONOXeHUS 4. 4 cT. 15,
cT. 17, 46, 62, 63, 67.1, 69, 79, n. «6» 4. 5.1 n 4. 6 cT. 125
KoHcTtuTtyumm Poccuiickon Gepepauumn.

AHHa lNeTpoBHa BecenoBa, cTapLunvi npernogaBaresib
Kagenps rocyaapCcTBEHHO-MPaBoBbIX AncunnavH Kys-
6acckoro nHctutyta ®CUH Poccuu, kaHaugat MCTO-
puHeckux Hayk, obpaTuiack K aHaam3y OTAEesbHbIX TEH-
AEHUnI npaBoTBOPYECTBA U BbICTYNvIa C AOKAaA0M Ha
Temy «denernpoBaHue Kak TeHAEeHLUNs COBPEeMEeHHOMN
NMpPaBOTBOPYECKOU NMPaKTUKN».

[oBopsi 0 dopMasibHbIX UCTOYHMKAxX npasa, 6e3 co-
MHEeHUs, cneayeT otaaBath cebe OT4eT, B pamkax aen-
CTBUTENIbHOCTM Kakol MpPaBOBOM CEeMbW MPOUCXOAUT
paccyxpaeHue. OpgHako, HECMOTPS Ha HeobXoAMMYHo
[eTanM3aumnio, 3HaYUTESbHbIA MHTEPEC BbI3bIBAOT 06-
wme TeHOeHUUu, Hanpasnsiolwmne pas3BUTME WUCTOY-
HMKOB MpaBa Kak CUCTEMHON kaTteropum B Hosenwee
Bpems. OgHa 13 Takux — HaaeneHne OpraHoB UCMNOMHU-
TEeNbHOM BNAcTM 3aKOHOOATENbHbIMU MOIHOMOYUSAMMU.
Ee petpocnektnBHoe dopmMupoBaHue npeacTaBneHo
nosiBieHMeM ¢GeHoMeHa OeNerMpoBaHHOro 3akoHo4a-
TenoctBa. C TeyeHMeM BpemMeHu camMm dakT fenermpo-
BaHWsl NMOCTEMNEHHO TepsieT HeobxoaMMocTb dhopmasb-
HOrO BbIPAXEHUS, YTO ABNAETCS B OONbLUEN CTENEHU He
CneacTBMEM YCNOXHEHUST 0OLLEeCTBEHHbBIX OTHOLUEHUNA,
HO CONYTCTBYIOLLMM NPOLLECCOM YCUIEHNSI OPraHOB 1C-
MOJIHNTENBHOW BNAcTW B CUCTEME TOCYAAPCTBEHHOrO
ynpasneHus.
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Pedepart

BBegeHue: cTaTbsa NOCBsiLLEeHa npobnemMam, KOTopble CTann Ais NEHUTEHLNAPHOMW CUCTEMBI ak-
TyanbHbIMWU NULWb B NOCAEAHNE ABA—TPU OECATUNETUS, NOCKONbKY HW1 B roabl CCCP, HM B Ha4anb-
HbIA Nepuog, cTaHoBNeHns Poccum B KayecTBe CyBEPEHHOro rocyaapcTea TeMa npodunakTukn mn
NPOTUBOAENCTBUSA AKCTPEMU3MY He BCTaBasia Tak OCTPO. Lesib: packpbiTb Npo6aeMbl, BO3HUKLLNE
nepen yronoBHO-UCMNONHUTENBHOM CUCTEMOM POoccumn B CBSA3M C aKTUBU3ALNEN SKCTPEMUCTCKUX U
TEPPOPUCTUHECKMX NPOSIBJIEHNI Kak B HALLIE CTpaHe, Tak 1 3a ee npeaenamMu, a Takxe npenioxnTb
BO3MOXHbIE NMYTU NX pelleHus. Haspena noTpebHOCTb B CO34aHUM KOMMIEKCHOW CUCTEMbI MOAMO-
TOBKW CneumanbHbIX KaAPOB U3 4MCaa COTPYAHMKOB NEHUTEHLMAPHON cucTeMbl Poccun, a Takxe
Hay4YHOro M OPraHN3aLNoOHHOIo CONPOBOXAEHUSA AeATEeNbHOCTU, HanpaBeHHON Ha NPOodPUIaKTUKY
1 NPOTUBOAENCTBME NMPOTUBOMNPABHOWN AEATENBHOCTU HOCUTENEN SKCTPEMUCTCKUX U TEPPOPUCTU-
YeCKNX BO33PEHUN. Pe3ysibTaThbl: HAYy4YHYIO U MPaKTUYECKYI0 3HAYMMOCTb AAHHOI0 UCCNeA0BaHUSA Mbl
BUAMM B TOM, YTO B HEM BrEpPBble PackpbiBaeTCs HEOOXOAMMOCTb yyeTa cneumndukm Kaxaoro ms
BUAOB 9KCTPEMUCTCKOM N TEPPOPUCTUHECKON AEATENBHOCTU C TOYKM 3PEHUSA MOTUBOB, 0OYCNOB-
JIEHHbIX MEHTaNbHOM CNEeUN@UKon HOCUTENEN SKCTPEMUCTCKNX N TEPPOPUCTUHECKUX BO33PEHUI, 1
NOArOTOBKM CreLunanbHbIX KafpoB U3 Yncia COTPYAHUKOB NEHUTEeHUMapHon cuctemsl Poccum gns
npodUNakTUKN 1 NPOTUBOAENCTBUSA AAHHBIM KPaHE AeCTPYKTUBHbBIM SiBNeHUsM. MeToasl: ons pe-
LIEeHNs NOCTaBMEHHbIX NCCEA0BATENbCKMX 3a4a4 3ddEKTUBHO NCNONb30BAHO COYETaHME Nornye-
CKOro, CACTEMHOI0 METOL0B, a TaKXe KOHLEeNTyaslbHbIX BUOOB aHanM3a COBPEMEHHOro COCTOSAHMS
npogunakTUkKn N NPOTUBOAENCTBUS SKCTPEMUCTCKON AeaTenbHocTn B YUC. Takxke NpuMeHsINCh
repMeHeBTMYECKNE, CPaBHUTENbHbIE U 9K3EereTniyeckme MeToabl CCnefoBaHNs UCTOYHUKOB, KOTO-
pble npeponpenensitoT Co3HaHne, KOrHUTUBHbIE CNOCOOHOCTM U MOBEAEHNE COBPEMEHHbIX 3KCTpe-
MWUCTOB 1 TEPPOPUCTOB. BbIBOA: aBTOPbI KOHCTATUPYIOT aKkTyaslbHOCTb UCCNeayemMol Npobaemsl, ee
MHOroacnekTHOCTb M NMPeANiaraloT ¢ y4eToM CHOPMYIMPOBAHHBIX B CTaTbe Pe3y/ibTaToB pa3paboTky
KOHLEeNunm NnpodunakTnkm n NPOTUBOAENCTBUS CaMbiM Pa3HO0OPa3HbLIM BUAAM 9KCTPEMUCTCKUX U
TEPPOPUCTUYECKMX BO33PEHUI, KOTOPAst, B CBOK 04Yepeb, AOIKHA HAUTN OTPAXEHME B KOHLLEMLN-
SIX NMCUXONOrMYECKOM, BOCNUTATESNIbHOW, ONepaTUBHOM 1N pexumMHol cnyx6 n sceli cuctemsl PCUH
Poccun. Kpome TOro, He MeHee BaxHOI 3apa4veit, kKoTopas BCe eLle He peLleHa, NpeacTaBnseTcs
BBEAeHNe B y4ebHble NaHbl BICLUUX U cpeaHux yuebHbix 3aBeaeHuii ®CUH Poccun uukna npepn-
METOB, CBA3aHHbIX C MPOPUAAKTUKON IKCTPEMUCTCKUX N TEPPOPUCTUHECKMX BO33PEHUN C YyHETOM
cneumnanbHOCTM 0By4aembiX.

KniwouyeBble coBa: yrofloBHO-UCMNONHUTENbHAs cuctema Poccuiickor depepaumm; akcTpe-
MWN3M; TEPPOPU3M; MEHTASIbHbIE LMBUAM3aLMK; NpodunakTnka u npoTMBOAENCTBME NPOTUBOMNPAB-
HbIM OEesHUAM.

5.1.1. TeOpPeTUKO-NCTOPUYECKME HAYKN.
5.1.4. YronoBHO-NpaBOBbIE HAYKU.

Ona yuntuposaHua: OraHecsaH C. C., LUlamcyHoB C. X. O HEKOTOPbIX akTyasibHbIX Npobiemax
npodUNaKTUKN 1 NPOTUBOAENCTBUS AKCTPEMUCTCKMM U TEPPOPUCTUHECKMM BO33PEHUSM B Yro-
JIOBHO-UCMNONIHUTENbHON cucTeme Poccuiickon @epepaumnm // NeHnteHumapHas Hayka. 2023. T. 17,
Ne 1 (61). C. 11-18. doi: 10.46741/2686-9764.2023.61.1.002.
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Abstract

Introduction: the article considers problems that became urgent for the penitentiary system only
in the last two or three decades, since neither in the years of the USSR, nor in the initial period of
Russia’s formation as a sovereign state, the issue of prevention and countering extremism was rel-
evant. Purpose: to reveal problems that the Russian penal system faces in connection with the in-
tensification of extremist and terrorist manifestations both in our country and abroad, as well as to
suggest possible ways to solve them. There is a need to create a comprehensive system for training
special personnel from among employees of the Russian penitentiary system, as well as scientific
and organizational support for activities aimed at preventing and countering illegal activities of car-
riers of extremist and terrorist views. Results: the research has scientific and practical significance,
since it reveals for the first time the need to take into account the specifics of each type of extremist
and terrorist activity in terms of illegal activity motives driven by the mental specifics of carriers of
extremist and terroristideas, as well as the necessity to train special personnel from among peniten-
tiary institution employees in preventing and counteracting these extremely destructive phenomena.
Methods: a combination of logical, systematic methods, as well as conceptual types of analysis of
the current state of prevention and counteraction to extremist activity in the penal system is effec-
tively used to solve the set research tasks. Hermeneutical, comparative and exegetic methods help
study sources that determine consciousness, cognitive abilities and behavior of modern extremists
and terrorists. Conclusion: the authors state the relevance of the problem under study, its complex-
ity and propose, taking into account the results formulated in the article, elaboration of the concept
of prevention and counteraction to the most diverse types of extremist and terrorist views, which,
in turn, should be reflected in the concepts of psychological, educational, operational and regime
services, as well as the entire system of the Federal Penitentiary Service of Russia. In addition, the
authors consider the introduction of a cycle of subjects related to prevention of extremist and terror-
ist views into curricula of higher and secondary educational institutions of the Federal Penitentiary
Service of Russia to be an equally important task, which has not yet been solved, taking into account
specialization of students.

Keywords: penal system of Russia; extremism; terrorism; mental civilizations; prevention and
counteraction to illegal acts.
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BBeneHune

LLInpoko M3BECTHO, 4TO MMEHHO B CWJly CBOEN OT-
HOCWUTENIbHOM HOBU3HbI GOPMbI U BUObI 9KCTPEMU3MA U
Teppopmn3mMa Masiou3yyeHHbl Kak B TEOPETUYECKOM, TakK
1 B NMpakTMyeckom nnaHax. ObpauwaeT Ha cebs BHUMA-
HMe TOT akT, YTO NPOSIBAEHNSA IKCTPEMU3MA, KOTOPbIe
B COBPEMEHHOM MUpe KBaNM@PUUMPYIOTCS B KayecTBe
MPOTMBONMPABHbLIX, TAKOBbIMW HE CYMTaNIUCb Aaxe net
CTO TOMYy Haszapj. bonee Toro, npakTnyeckm BO BCeX
CTpaHax mvpa OHW BOCMAPUHUMANNChb B KayecTBe Aes-
HUI, OeMOHCTpupyloLWnx 6e33aBeTHY MNpefaHHOCTb

CBOEW penurnm, CBOEMy A3blky U CBOeEMY oTedecTBy [1].
JlocTaTo4yHO BCMNOMHUTb, HAaNnpuMep, N3BECTHbIN C/IOoraH,
C KOTOPbIM BOUHbI LLapcKoi Poccun wnu B 601, He waans
CBOUX XM3HeN: «3a Bepy, 3a uaps, 3a 0Te4eCTBO», UK
NpOn3BEAEHNS KaK YCTHOMO HApOAHOr0 TBOPYECTBA, TaK
1 XYyOO0XECTBEHHOW NUTepaTypbl, KOTOPbIE C TOYKM 3pe-
HUS COBPEMEHHOrO npaea nognagatT non AencTeume
cT. 280 1 282 YK P®: «Cnoso o nonky Nropeee», «Tapac
Bynbba» n ap.

Mo Hawemy rnybokomy ybexaeHuto, 9KCTPEMUCTCKM-
MU SBASIIOTCA U TEKCThl TAKMX CBALLLEHHbBIX MUCAHUIN, KaK
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Topa, Hoebln 3aBeT n KopaH, nHade 23 Hosbpsa 2015 .
B. B. NyTuH He nognucan 6bl cneumanbHbll 3aKOH O He-
noacyoHocTu cogepxaHua bubnun, KopaHa, TaHaxa u
laHO)kypa, a Takxe umMTaTt U3 Hux [2].

MogyepkHeM, 4TO B rogbl coBeTckom Bnactm B YUIC He
CYLLLECTBOBAJIO NPOBAEM HU C PENNTMO3HBIM, HU C IHBIMU
BUAAMU 3KCTPEMM3MA (pacoBbIM, 3THUHECKUM, A3bIKO-
BbIM 1 MpP.), MOCKOJIbKY CTPaHa Xwuna C uaeonormieckmmm
yCTaHOBKaMu aTem3amMa U MUHTEPHaLNOHaNn3ma, KotTopble
6narogaps rocyaapCTBEHHOM CUCTeEMe aruTaLum 1 npo-
naraHgbl, a Takxe apdeKkTUBHON cnucteme ob6pasoBaHnNs
1 NPOCBELLEHNS OCTUranm CBOen Lenu.

MposiBneHne paxe NPOCTON PENIMIMO3HOCTU OCYX-
panocb 60nbWIMHCTBOM obLlecTBa, a nboe nonuTun-
4YeCcKoe MHAKOMBIC/IME WM OTKJIOHEHME OT OCHOBHOIO
kypca KIMCC xecTko nogaBnsifiocb BCeMn cpeactsamm
n cnocobamu, BkoYas cusosble. I N0OaTOMy TOT He-
3HAUYUTENbHbIA OMbIT COAEPXAHUS B MecTax NULIEeHUs
cBOOOAbl MONIUTUYECKUX 3akJIlOYEHHbIX, KOTOPbIA Ha-
konuna uyapckas Poccusa go 1917 r., B roabl COBETCKOM
BnacTu 6bi1 HAYNCTO 3abbIT, Oyay4n He BocTpeboBaH Ha
npakTuke. Camum xe NOHATUS, Bblpa>kaeMble C/IOBOCOYE-
TaHUAMU «PENIUTUO3HbINA 3KCTPEMUIM», «MOUTUHECKNNA
3KCTPEMU3M», «COUMANIbHBbIN 3KCTPEMU3M>», «PACOBbIN
aKCTpeEMU3M» 1 T. A., BocnpuHumanmce B8 CCCP B kaye-
CTBE §IBJIEHUIA, CBOMCTBEHHbIX Cyrybo kanutanucTuye-
CKMM CTpaHaMm.

BesycnosHo, 661 B CCCP nposiBneHus u kceHodo-
OV, N PENUTMO3HON HETEPNUMOCTU, N NMOJNTUYECKOTO
NPOTUBOCTOSIHUS, HO BNIACTb CYMTANacb HAPOOHON, a BCe
Te, KTO BbICTyMnaa NpoTUB HEE, HAa3bIBAIMCh BparaMmun Ha-
poAa Co BCEMU BbITEKAIOLLMMUY OTCIOAA NOCNEACTBUSMMU.
Kak npaBuno, HecornacHble nonagany B MECTa JIULLIEHNSA
cBoboabl B BUOE UCMNPaBUTENbHO-TPYAOBbLIX Narepei n
konoHun HKBA CCCP, roe cuntanoch, 4TO caMo 3aKJto-
YeHune nopa, CTpaxy v NPUHYOUTENbHbIA TPy AanyT Tpe-
OyeMblii BocnuTaTenbHbli apdekT n 6e3 ueneHanpas-
JIEHHOW CUCTEMbI pecoumann3auunm.

Llenb, nocTtaBneHHaa HaMu B OAHHOW cTatbe, — Mo-
Ka3aTb HOBblE BbI30Bbl U CBSI3@HHbIE C HUMW MPOBIEMBI,
KoTopble BO3HUKAU nepen YVNC Poccun B CBS3U C akTu-
BU3aLMEN IKCTPEMUCTCKMX U TEPPOPUCTUYECKUX BO3-
3PEHUI N MPOSIBIEHNI B HALLEN CTpaHe, a TakXke HamMme-
TUTb Hanbonee aPEKTUBHbBIE MYTU NX PELLUEHUS.

B otnmymne ot npobnem akcTpemmama npobnema Tep-
popu3Ma 1 NpoTuBOAenCTBUA emMy akTyasnbHa ans YUC
Poccum cyrybo B cBA3uM C¢ 3apadveit pecoumannsauum
OCYXAEHHbIX 32 9TO AesHNEe, NOCKOJbKY NEPUOANYECKN
BO3HMKalOLWMe Tak Ha3blBaeMble TIOPEMHble OYHTbI HU-
KaK Hefb3s OTHeCTW K Teppopusmy. lNMpodunaktnka n
NPOTUBOAENCTBME SKCTPEMU3MY HE TOJIbKO YPE3Bbl-
YaMHO BaXHbl, HO U CNOXHbl OJI BCEX CIyX0, npuyem
HE TONbKO YrOJIOBHO-NCMHONHUTENbHOM CUCTEMbI HALLEN
CTPaHbl, HO Y MEHUTEHLMAPHbBIX CUCTEM BCEX FOCYAAPCTB
Mupa.

JocTatoyHO BCMOMHUTB, YTO MPaBOBbIE AKThl, Ha-
npaBfieHHblE Ha 3akoHO4AaTesNIbHOE YperynnmpoBaHue
3KCTPEMUCTCKON N TEPPOPUCTUYECKON OEATENBHOCTU B
Poccwuiickoin Depepaunmn, NOSBUANCHL NNLWLb B HA4Yane u
cepenmHe 2000-x rr. B yacTHOCTU, denepanbHbIli 3aKOH

Ne 114-®3 «O npoTMBOOEIACTBMM SKCTPEMUCTCKOM Aes-
TenbHOCTU» Obin NpuHAT 25 utona 2002 r., a penepanb-
HbIh 3aKOH Ne 35-P3 «O npoTUBOAENCTBUM TEPPOPU3-
My» BCTynu B cuny 6 mapta 2006 1.

[MockonbKy B pamkax XypHallbHOM CTaTbM HET BO3-
MOXHOCTU 0003Ha4YNTb BCE MNPOOSIEMbI, CBA3AHHbIE C
pecouvanusaumen nmu, ¢ 3KCTPEMUCTCKUMU 1 TEPPOPU-
cTnyeckmmm Bo33penusmm B YVIC Poccunm, ocTaHOBMMCS
Ha OTAEJNIbHbIX, C HALLEM TOYKM 3PEHUS CaMbIX aKTyaslb-
HbIX, 1 NoMNbITaeMcs HaMeTUTb Hanbonee Lenecoobpas-
Hbl€ NYTU UX PELLUEHUS.

MeTonabl niccnenoBaHus

MbI npubernu K komniaekcy metonos. MNepeas rpynna
BKJ/toYana B cebsi Torm4yeckuii, CACTEMHBIN 1 KOHLENTY-
alfibHble BUAbl aHanmM3a COBPEMEHHOro COCTOSIHMSA NpPO-
dunakTUKM N NPOTUBOAENCTBUA IKCTPEMUCTCKON Aes-
TenbHocTV B YVC 1 BbIIBNIEHWE HEPELLEHHbIX Npobnem
pecouynann3aunm nuL, ¢ 9KCTPEMUCTCKUMN N TEPPOPU-
CTUYECKMMU BO33PEHUSIMU, KOTOpPbIE TPEDBYIOT CBOEro
OCMbICNIeHUs. Bo BTOpylo BOLWAM FEPMEHEBTUYECKNE,
CPaBHUTENIbHO-COMOCTABUTENIbHbIE U 3K3eretTuye-
CcKne MeToObl UCCAEeO0BaHUS WMCTOYHUKOB, KOTOPbIE
npenonpenensioT CO3HAHUE, KOTHUTUBHbIE CMOCOOGHO-
CTV 1 NoBeAeHNEe COBPEMEHHbIX 9KCTPEMUCTOB U Tep-
pPOpPUCTOB.

O6cyxaeHne

CumTaem NpUHUMNUAIbLHO BaXXHbIM A5 HALEen TeMbl
onpenennTbCs C TakKMMy TEPMUHAMU U NOHATUAMMN, Kak
pecounanudauyms, npodunakTmka n NPOTUBOOENCTBUE,
KOTOpble, HECMOTPS Ha YacToe ynoTpebneHne, Hepeako
BbI3bIBAIOT PA3HOYTEHUS U MPOTMBOPEYMBbLIE TOJIKOBA-
HUA. Mbl He OyaemM ocTaHaBNMBATLCS HA PACKPbLITUN NO-
HATUIN «9KCTPEMUIM» U «TEPPOPU3M» HE TOJIbKO MOTOMY,
4YTO B NOCneaHee AeCATUNEeTNE OHWN LUMPOKO U, C HaLLEN
TOYKN 3PEHUS, BEPHO MpPeACTaB/ieHbl B ChneumabHbIX
cnoapsx (lopnanyeckmnx, NOANTUYECKNX, COLMONIOrnye-
CKUX M AP.), HO U TOTOMY, 4HTO OHM YETKO ONpPEeAeNeHbl B CO-
BPEMEHHbIX 3aKOHOAATENbHbIX aKkTax Hallero rocyaap-
CTBa, B YacTHOCTU PeaepanbHOM 3akoHe oT 25.07.2002
Ne 114-D3 (nocneanHss pepakums) «O NpoTUBOAENCTBUN
9KCTPEMUCTCKOWM AesaTensHocT» n GenepasibHOM 3aK0-
He oT 06.03.2006 Ne 35-d3 (nocnepHsasa pepakums) «O
NPOTMBOAENCTBUN TEPPOPM3MY», KOTOPbIMU 00SI3aHbI
PYKOBOACTBOBATbLCS Takxe n cotpynHukn YUC Poccun.
[pyroe geno, 4To B COBPEMEHHOM MUPE, BKOYASA HaLLy
CTpaHy, BO3HUKAIOT KPOME NEPEUNCIEHHbIX B YNOMSHY-
Thbix defepasnbHbiX 3aKOHAX U VUHble BUAbI 9KCTPEMUCT-
CKOW OesTeNbHOCTU, KOTOPbIE HAXOAATCH B LLEHTPE BHU-
MaHuns coTpyaHukoB YMC Poccun. 310 npobnemMe Hamum
Oblna NocBsilleHa crneymanbHasa paboTta, N03TOMY Ha Hel
Mbl OCTaHaBNMBaTbCA He ByaeMm, oTCblnas 3aMHTEpPeco-
BaHHbIX YATATENEN K COOTBETCTBYOLLEN Nnybnukaumn [1].

CyuiecTtByeT 0OLIENPUHATOE N OTPaXeHHoe B crne-
LManbHbIX CNOBapsixX onpegeneHne TepMuHa «pecoum-
anuzaums». B 4acTHOCTW, Mbl MOHMMAaeM NoA4 Pecoum-
annsaumen npouecc GoOpMUPOBAHUS Y OCYXOEHHbIX 32
Yrosi0BHbIE NPECTYMIEHNS TEX HOPM U NPaBU CoLnanb-
HOWM XW3HW, @ TaKXe KYNbTYPHbIX LEHHOCTEN, KOTOpbIe
MPUHATLI B HalWewn cTpaHe. [locturaeTcs pecoumnanniaa-
UM ueneHanpasneHHbIM BO34ENCTBMEM HA CO3HaHue,
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MbILLSIEHME U NOBEAEHNE NOA03PEBAEMbIX, 0OBUHAEMbIX
M OCYXOEHHbIX, BKJIO4Yast SKCTPEMUCTOB 1 TEPPOPUCTOB,
CaMbIX Pa3HOOOPA3HbIX NMCUXONIOMMYECKMX U NeJaroru-
4YeCckux MeTonoB, cnocoboB, NPMEMOB U CPEACTB Mpwu
06s3aTenbHOM y4yeTe cneumdukn Bnga aKCTPEMUCTKOMN
0EeATEeNbHOCTU U MOTUBOB COBEPLLUEHUS TEPPOPUCTUYE-
CKUX OEeAHUNI.

Mop npodunakTukom (ot rped. prophylaktikos — npe-
[OXPAHUTENbHbBIA) HamMuW MOHMMAETCS COBOKYMHOCTb
onpenenieHHbIM 00pa3oM CUCTEMATU3UPOBAHHBLIX Mep
(MeponpuaTuin) NnpeoynpeanTenbHOro xapaktepa, KoTo-
pble HanpaB/eHbl HA YKpenneHne nnm GopMmMpoBaHue y
NN, HaxoOsLWMXCs B MecTax nvweHuns cBoboapl, 3aKko-
HOAaTENIbHO 3aKPEMJIEHHbIX UM OOLLENPUHATLIX B TOM
SN MHOM cepe HOPM U1 NpaBus NOBEAEHNSA HALUMX CO-
OTeYyeCTBEHHUKOB. B yacTHOCTHY, peyb naet o GopmMmnpo-
BAHUW Y HUX TEPANUMOCTU K PEUTMO3HOMY, STHUYECKO-
My, 13bIKOBOMY, PacOBOMY M MpPo4YeMy MHOroobpasuio
nogen, BocnutaHme (MMeHHO BOCNUTaHUe) ToNepaHTHO-
rO MbILUSIEHMS N MOBEAEHMS.

Moo NnpoTMBOAENCTBMEM IKCTPEMUCTCKUM N TEPPO-
PUCTUYECKNM BO33PEHUSAM MOHUMAETCH AeSATEeSIbHOCTb
coTpyaoHukoB YWC, HanpaBneHHas Ha OnokupoBaHue
LEeCTPYKTUBHOIO BO34ENCTBUA HOCUTENEN 3KCTPEMUCT-
CKUX N TeppopucTnyeckmnx sosspeHuin B8 YIC Poccuu,
4YTO MpeanonaraeT LeneHanpasieHHoe GopmMupoBaHne
Yy HUX COOTBETCTBYIOLLErO COLMANbHON HOPME MOopalib-
HO-HPaBCTBEHHOrO MMpa 1 NoBeAEeHMS B 00LLECTBE.

M3 aTux onpepeneHnii cnenyert, 4To 1 NpoduiakTuka,
1 NPOTUBOAENCTBME IKCTPEMU3MY 1 Teppopuamy B YNC
ABNAIOTCH HEOTbEMJIEMOW HacTbl0 pecounanmsaumm
JIVILL, HAXOASALLMXCSA B MECTaX NINLIEHMS CBOOOAbI.

OpnHOM e 13 CaMbIX CNIOXHbIX NPOBGEM, CBA3AHHBIX C
pecouvanmaaunen SKCTPEMUCTOB 1 TEPPOPUCTOB, MOX-
HO cyuTaTb ONpeaeneHme B 3ToOM npouecce GyHKLUMN Co-
TPYOHUKOB Kaxaon ns cnyxo YNC Poccun.

B Hawwmx nybnuvkaumsix Mbl KacaJamcb BOMPOCOB,
CBSA3aHHbIX C POJIbIO CBSALLEHHOCYXUTENEN B NpoLec-
ce GOpPMUPOBaAHUSA Yy MOAO3PEBAEMbIX, OOBUHAEMbIX
N OCYXJEHHbIX BEPOTEPNUMOCTU N 3THUYECKOW Tone-
PaHTHOCTW, NO3TOMY He ByeM OCTaHaBIMBATLCS Ha HUX
3[eCb, 3aMeTMB, 0JHAKO, 4TO NMua, 06e4eHHbIe OyXOB-
HbIM CaHOM, B cuy cneundunkm ceoer npodeccroHanb-
HOW OEeATeSIbHOCTU, a TakXe MMEIOLLMXCH Y HUX 3HaHUN,
YMEHUI N HaBbIKOB, HE CNOCOOHbLI 06ecneunTb apdek-
TUBHYIO pecoumannsaumio 3KCTPEMUCTOB B MONUTUYE-
CKOW, A3bIKOBOM 1 coumanbHom cdepax [3].

CnoXHOCTb [aHHOM MnpobBnembl 3akJyaeTcs He
TOJSIbKO B TOM, 4TO OO0 CEroAHSLLHEro AHSA HeT NOoHuMa-
HUS, KakoBbl (YHKLMN KaxXAOro u3 nogpasgeneHui
®CUH Poccumn B npouecce pecouvann3aunm akcTpe-
MUCTOB 1 TeppopucToB (noatomy YNC Bce eLle He pac-
nonaraet y4ebHbIMM MnaHamu, nporpamMmamMu noaro-
TOBKW 1 NepenoaroToBku KaapoB A8 NPpoPUNakTUKM 1
NPOTUBOAENCTBUSA SKCTPEMU3MY N TEPPOPU3MY B By3aX,
cpenHux y4ebHbIX 3aBeeHNsAX U Ha Kypcax noaroToBKu
1 nepenoarotoBku kaapos @CUH Poccun), HO U, 4TO He
MeHee BaXHO, B KpaHe HeJ0CcTaTo4HOM KONIMYEeCTBE Ha-
Yy4HO 060OCHOBaHHbIX UCCIEA0BAHMUIA U, COOTBETCTBEHHO,
pekoMeHaaLunii, BO-nepBbixX, N0 GYHKUNOHANbHbIM 005 -

3aHHOCTAM KaxXkaow 13 cnyx06 no pecounanmaaumm aKc-
TPEMUCTOB N TEPPOPUCTOB, BO-BTOPLIX, MO BbIABIEHNIO
MEHTaNbHON (LWMpe — MUPOBO33PEHYECKOM) cneundukm
Tex, KTO NPUAEPXKNBAETCS 3KCTPEMUCTCKNX U TEPPOPU-
CTUYECKMX BO33PEHNIN B CaMblX PasfinyHbix chepax Obi-
TV nogen [4].

He cekpeT, Hanpumep, 4To Nnua, NpuaepxveatroLme-
CS PENIUTMO3HbBIX SKCTPEMUCTCKUX U TEPPOPUCTUHECKUX
BO33PEHUNM, MPUHLUNUANIBHO OTANYAKTCSA MO CBOEMY
MUPOBOCNPUATUIO N YCTPEMIIEHNUAM OT HOCUTENEN Ha-
LIMOHANIMCTUYECKNX U LLOBUHUCTUYECKUX B3rNS40B yXe
MOTOMY, YTO A1 MOHOTEUCTUYECKUX penurui (Mynams-
Ma, XpMCTUaAHCTBaA U ncnama) He UMEKT HUKAKOro 3Ha-
YEeHUs 3THUYECKOE MPOUCXOXAEHNE YenoBeKa WU ero
pacoBble U A3bIKOBbIE OTANYUA, MO0 HOPMaM 1 NpaBuiam
noBefeHus, HUCMNoCNaHHbIM EanHbiM Borom, ob6s13aHbl
NOAYMHSATLCS BCE NIIOAM 3eEMIU, a pa3dHoobpasue noaen
Ha 3eMJie, COrnacHoO CBALEHHbIM MMCaHUSAM, NPeayCMOo-
TpeHo camum Borom. OTcloaa, B 4acTHOCTU, 6epyT Hava-
no nponoeeab BcemupHoro xanudara B COBPEMEHHOM
1crname nam yCTpeMsIEHHOCTb anosioreToB Katonnumama
1 NpaBoCnaBns K TOMy, YTOObl BCE NIOAN 3EMAN NPUHSANIN
VIMEHHO MX MOCTYyNaThl BEPbI Kak CamMble NMPaBUJIbHbIE U
nosToMy 60royrogHole.

K npumepy, cotpygHukmn YUC 06s3aHbl 3HaTb, 4TO
MOJINTUYECKNIA SKCTPEMU3M HAMpaBJieH, NMpexae Bce-
ro, Ha M3MeHeHne KOHCTUTYLIMOHHOIO CTPOS CTPaHbl, a
A3bIKOBOW — HA YHUYMXEHME, NOAABIEHNE N BbITECHEHNE
BCEX OCTaJsIbHbIX 13bIKOB, YNOTPEOAseMbIX B CTpaHe, ny-
TEM N3MEHEHUS TOCYAAaPCTBEHHOM A3bIKOBOW MONUTUKMN.
[Mpy 3TOM NOANTUHECKUI, A3bIKOBOM, COLMANBbHbIA, 9THU-
YeCckui 1 apyrve Buabl 9KCTPEMM3Ma, Kak NpaBuio, He
BbIXOOAT 3a rpaHuLbl TOro MM MHOMO rocyaapcTea, XoTs
3KCTPEMUCTBI MOFYT MOAAepXuBaTb TECHble WUOENHO-
MOE0N0rmyeckme KOHTakTbl C POACTBEHHLIMU UM MO MU-
POBO33pPEHYECKMM OCHOBAM rpyrnnamMmn HaLnoHaamcTos,
LUOBUHMCTOB N MNONINTUHECKMX SKCTPEMUCTOB U3 APYrnxX
CcTpaH [4].

CnocobHbl nn coTpyaHukmn YUC opraHmaoBaTb 3d-
dekTUBHYI0 paboTy No pecoumanmaaumm aKCTPEMUCTOB
N TEPPOPUCTOB, HE 3HAsI MEHTAJIbHOM cneumndukn CBOMX
noaorneyHblx, He Byay4m ocBegOMIIEHHBIMU O Hanbonee
3 GEKTUBHBIX NYTAX, METOAAX U NpuemMax npodunakTn-
K1 N NPOTUBOAENCTBUS CaMbiM pa3HO00pa3HbIM BUAAM U
dopmam akcTpemnama? EctectBeHHo, HeT. O6 aTom 60-
nee 4yeM yb6enuTenbHO roBOPUT HE TOJIbKO OTEYECTBEH-
HbIA, HO U COOTBETCTBYHIOLLMIA MUPOBOW OMbIT. OTHIOAb HE
C/y4aliHO M3BECTHbI BPUTAHCKMIA NCUXONIOr nocre Te-
pakTa, coBeplueHHoro 30 Hos6psa 2019 r. ero nogoney-
HbIM, C KOTOPbLIM OH, KaK U COTPYAHUKM APYIrnX CNyx6 ne-
HUTEHUMapHOM cnctembl BennkobputaHmmn, paboTtan Ha
npoOTsXeHUn WwecTn neT B JIOHOOHCKOM TIOpbMe, 3a8BUJl,
4YTO MCUXOJIOTU HE CMOCOBHbI «MepenporpaMmmmpoBaTh»
CO3HaAHME PENNTMO3HbIX SKCTPEMUCTOB U TEPPOPUCTOB
[5]. Ham npeacTaBnseTcs, GpuTaHcKne NCUXooru oka-
3an1cb 6GeCrnOMOLLHbIMY NpU paboTe C PENUrMo3HbIMU
3KCTpeMmcTamm n Teppopuctamm cyrybo no npuymnHe
TOro, YTO OHW HE UCMOMb3YIOT MUPOBO33PEHYECKME OC-
HOBbI CaMMX CBSILLEHHbIX MMCaHU AN GOpPMUPOBAHUS
HE TONbKO BEPOTEPMMMOCTU, HO U STHNYECKON TONEPAHT-
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HOCTU. OHM He 3HAIOT, HaNpUMep, TakNX HanBaXXKHEeNLW X
cTpok Hoeoro 3aeeTa n KopaHa, kak «/ He 6oliTech you-
BalOLLNX TENO, AYLUM XEe HE MOTyLinx youTb; a 6onTechb
6onee Toro, KTo MmoxeT 1 oyLuy 1 Teno norybuTb B reeH-
He» (EBaHrenne ot Matdesq, rn. 10:28); <M Tonbko CataHa
CKJIOHSIET BaC CTpaWnTbCa 6nm3kmnx. Bel nx He GONTECH,
a cTpawunTechb nnwb MeHs, Konb npegannuce n BepyeTe
Bbl» (Cypa 3:175).

MIMeHHO npuBefeHHbIMU HasuaaHnamm Hosoro 3a-
BeTa n KopaHa pykoBOACTBYIOTCS Te, KTO MAET HA CaMo-
NnoXepTBOBaHWE paan CBOUX PENUMMO3HbIX YOEXAEHWN,
Oyayyn yBEepPEHHbIMU, YTO OHW Mofyyat Ha Hebecax He
TOJIbKO XM3Hb BEYHYIO, HO 1 BCe Gnara pas.

BpuTaHckne Ncnxonoru He NPMHUMAT BO BHUMaHMe
Takxe Takme cTpokm KopaHa, kak «He paspewwwun B pe-
anrnn OH NPUHYXAEHbS, PA3HUTCS ICHO UCTUHA OT 3a-
6nyxaeHbs; KTo 310 otBepr v BepyeT (B Annaxa), obpen
cebe HafexHY 0rnopy, AN KOe COKPYLLUEHbS HET, — An-
nax, NoucTuHe, Bce CAbIWNT 1 BceBeayL!» (Cypa 2:256).
Mopasnsiowee 60MbLIMHCTBO COBPEMEHHbIX CreLnann-
CTOB, BKJIlOYasa Tex, kTo pabotaeT B YUC Poccun, urHo-
pupyloT 1 HadmpgaHue Wucyca (Mcol, cbiHa Mapinam):
«BnaxeHHbl MMPOTBOPLLLI, OO OHW BYAYT HAPEYEHbI Cbi-
Hamu Boxunmmn» (EBaHrenme ot Matdes, r. 5:9).

OTHIOAb He cnyyYaliHO B MocnefHue oBa-Tpu Aecs-
TUNETUS BO3HUKIIM N MHTEHCUBHO Pa3BMBAlOTCHA Takune
HanpaBfeHUs B MCUXONOrMu, Kak, Hanpumep, nNpaso-
CnaBHas MNCUXoNorus n ncrnamckas ncuxonorms, KoTo-
pble OPUEHTUPYIOTCS B NEPBYIO O4EpPEenb HA MEHTASbHbIE
0COOEHHOCTU PENUIMO3HbIX NIDAEN, Ha nx cneunduye-
ckoe mupoBocnpusaTne. OgHako MX MosiBNeHMe ocTa-
JI0OCb He3ameyeHHbIM ncuxonoramu YUC Poccuun. To,
4YTO 3TW 3HAHUS He 3a4eliCTBOBaHbl B paboTe No peco-
unanm3aumm nul ¢ peanrmo3HbiMm 3KCTPEMUCTCKUMN
N TEPPOPUCTUHECKMMUN BO33PEHUAMU, Kak 1 B paboTe C
Tak Ha3blBAeMbIMU MNOJINTUHECKMMU, COLMANbHBIMU, pa-
COBbIMM U A3bIKOBbIMU 9KCTPEMUCTAMN U TeppopucTa-
MU, yOeaNTENbHO CBUAETENLCTBYIOT PEKOMEHA0BAHHbIE
3anagHbiMKM  MCUXONIOMMYECKMMM  LLIKOIAaMU METOOMKMN,
cpean KOTOpbIX BaXHOE MECTO 3aHuMaloT, Hanpumep,

«MwunHeccoTcKkni MHOFONPO@UIIbHbIN JINYHOCTHBIN
onpocHuk» (MMPI), «KanudopHUNCKNIA NUYHOCTHbLIN
onpocHuk» (CPl), «MHOroypoBHeBbIi  NMYHOCTHbIN

onpocHuk» (MJ10) A. . MaknakoBa, «Muccucunckas
wKana noctrpaBmaTmuyeckoro crpecca» (MLU); «Bock-
MuLBeToBOM TecT» M. Jliowepa, «XapakTeponornyeckmnin
JINYHOCTHBIN onpocHUK» (EPI) I Aii3deHka, «JINYHOCTHbIN
OonpocHuK arpeccusHocTn» (BD) baca — Oapku, «Llkana
nenpeccusHoctn beka» (BDI), «Metoanka mMHorodgak-
TOPHOro mccnepoBaHus nuyHoctn Kettenna» (16 PF),
«AndpdepeHunanscHbli  AMarHOCTUYECKUA  OMPOCHUK»
(84400), «<MeTogmka gnarHoCcTnkm temnepamenTa» (PTS)
4. Ctpensy n gp.

HasBaHHble METOANKM, KakK MPaBuUIIo, HE YYUTbIBAIOT
HW 3THUYECKMX, H/ COCIIOBHbIX, HY PESTUTMO3HbBIX 0COOEH-
HOCTEWN NNL,, HAXOASALNXCS B MECTAX NMLLEHNS CBOOObI.
K npumepy, TO, 4TO PENUIMO3HbIN IKCTPEMUCT — 3TO He-
JIOBEK HEe C AEBMAHTHbLIM NOBEAEHNEM, A TOT, Ybe MUPO-
BOCMpuSATME, 00pa3 MbILWIEHMS, YCTPEMAEHUS U MO-
BeAeHMe NpeaonpeeneHbl CBALLEHHBIMU MUCAHUSMU,

KOTOPbIE HA MPOTAXEHUN TbICAYENETUN PEerynmpoBanu
XU3Hb 1 ObIT Kak KOHKPETHbIX 3THOCOB M HAPO0B, Tak U
BCEro 4es0BeYeCTBa, YTO 9T JIIOAN ABNSIOTCS HOCUTENS -
MU XOTb N YXOAOSLEN C NCTOPMUYECKOW apeHbl, HO TEM He
MEHee BCe elle CYLEeCTBYIOLLEN B peaslbHOMN XU3HN BHY-
LUNTENbHOM 4acTM YenoBevyecTBa MeHTasbHOCTU. [pu-
YEM HEMNPUKOCHOBEHHOCTb MOCNEAHEN rapaHTupyeTcs
cT. 28 KoHcTuTyumm Poccuiickoii depepaumm, B KOTOPOWA
SICHO cka3aHo: «Kaxaomy rapaHTupyeTtcs ceoboga co-
BecTu, cBo604a BepomcrnoBenaHuns, BKovasi npaBo 1c-
noBeaoBaTh UHANBUAYANBHO UM COBMECTHO C APYTrMMU
NoOY0 PeNUrnio A He MCNOBEAOBaTb HMKAKOM, CBO-
604HO BbIOMpPaTb, MMETb U PaAcNpPOCTPaHATb PENINrnos-
Hble 1 VHble YOexaeHust U AeliCTBOBaTb B COOTBETCTBUM
C HUMU»,

[MoBeaeHMe COBPEMEHHbLIX NIOAEN, KOTOPbIE OTHOCAT
cebs, HanpuMep, K reamMm 1 necobusiHkam, penurno3Hblii
4YenoBek MCKPEHHEe CYUTAET OTKJIOHEHNEM OT HOPMbI, MO
KOTOPOW XNAN COTHU MOKONEHUI ero NpeakoB, PYKOBOA-
CTBYSICb NPeANMCAHNAMU, N3NTOXEHHbIMU B Tope, HoBOM
3aBeTe 1 KopaHe. PennrnosHblin 9KCTPEMUCT Nosaraer,
4TO OH HE MOXEeT 0CTaBaTbCs B CTOPOHE OT OTK/IOHEHUI
COBPEMEHHO 3MOXu, 1 N0OSTOMY akTUBHO BCTAET Ha 3a-
LWMTY TeX OYXOBHbIX LLEHHOCTENM, KOTOpble CYMTAET npa-
BeAHbIMU 1 NpaBuiibHbIMU. [TprU4yeM OH He 3a4yMbIBaETCS
Haj TeM, YTO BCTAET HA MYTb 9KCTPEMM3MA B HApYyLLEHME
BCEX HOPM TOJIEPAHTHOCTU, KOTOPblE CBOMCTBEHHbI CO-
BPEMEHHOW MEHTasIbHOW LuBMnmn3aumm nogen, obnana-
IOLLMX HAYYHbIM MUPOBOCAPUATUEM [6].

[pyroe neno, 4To NCUX0NOr, BOCNMTATESNb U HaYaslb-
HUK oTpsiga MY [omKHbl HACTONLKO XOPOLWO 3HaTb CBSA-
LEeHHble NMMCcaHns, 4Tobbl yOeamnTenbHO nokasaTb penu-
r’MO3HOMY 3KCTPEMUCTY, YTO €ro B3rnsabl NAyT Bpaspes
C TeMWU CBEAEHUAMW O MEHTaNbHOW crneuudunke 4Heno-
Beka, a Takxe 06 aTanax MeHTasbHOro Pas3BUTUS YENo-
BeYeCTBa, KOTOpble NMpuBEAEHbl B cCaMuX nNucaHusax. B
4YaCTHOCTW, OHWN AOMNXHbI ObITb FOTOBLI pacckasaTb O He-
1M36EXHOM Nnepexone OCHOBHOM MacChl YHeN0BEe4YeCTBa OT
3MNOXN A3bIYECKUX BO33PEHUN K MOHOTEUCTUHYECKUM, a
OT HUX K HAY4YHOMY MUPOBOCNPUATUIO N CAMOCTOATEb-
HOMY PEerynmpoBaHui0 COOCTBEHHOW XU3HEeOAEeATEIbHO-
CTWU UMEHHO B CUJTy MEHTaIbHOWN cneundukn 4enoseka,
MPUHLMNNANBHO OTAIMYHOWM OT BCEX MHbIX CYLLECTB 3eMIN
[6]. Beaob B cuny 3TOro XM3Hb MO KOHCTUTYLMSIM COBpE-
MEHHbIX CBETCKMX rocyfapcCTB SIBASieTCA Hem30exHo-
CTblO, KOTOPYIO 00653aH NPUHATbL Nt0O0I UCTUHHO pPenu-
r’MO3HbIN YENOBEK.

OTHIOOb He cllyYalHO ckadaHo B Tope, a clefom B
HoBom 3aBeTe n KopaHe, 4TO 4enoBek ABASETCSH HOCU-
Tenem [lyxa Boxbero, 4To UMEHHO OH (B OT/IMYME OT BCEX
OpYrnx cywecTs 3eman) co3gaH no obpasy n nogodbuio
BcesbilwiHero v 4to cam Bor o6y4nn yenoseka Ha3BaHU-
SIM BCEro, 4TO «CyLLEe» B MUPO3AAHUN.

OpHako gaxke ecnv ncuxonor, BocnutaTesb U Havyalb-
HUK OoTpsiaa 6yoyT 4OCTATOYHO MOSHO OCBEAOMIIEHBLI 00
NOENHON N MUPOBO33PEHYECKON OCHOBE MUCAHUN, KX
CTPYKTYype, KOMMNO3ULNOHHOM MOCTPOEHUN U CIOXETHO-
COOBLITUIHOM €AVHCTBE, TO U 3TOro ByAeT HEQOCTATOYHO,
MOCKOJIbKY MM HEOOXOANMO He TOJIbKO BNnafeTb MeToaa-
MK, cnocobamu n npuemammn paboTbl CO CBOMMU MOJ0-
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neyvyHbIMU, HO U pacnonaratb onpeaeneHHbIM Habopom
cpencTB 00y4eHus:, BKOYas COOTBETCTBYIOLLNIA AMaaK-
TUYeCKnn Mmatepuan oNg OCyXOeHHbIX [7].

Kctatn, 0 cBeOeHUsX CBSLWEHHbIX MUCAHWIA OTHO-
CUTENIbHO HEen36eXHOCTU CMEHbl MEHTasbHbIX LMBU-
N3aUni HE CKaXyT PEUrMO3HbIM 3KCTPEMUCTaM U
TeppopucTamMm CBSLLEHHUKU, KOTOPble MOCBATUIN cebs
TIOPEMHOMY CJIYXXEHUIO, MHAYe OHWU BbIHYXAEHbI OyayT
NPU3HaTb, YTO UX POJib B XM3HU 0OLLECTBA OrpaHnNyeHa
Ccyrybo penuruo3HbIMM MEHTasIbHbIMU 3mnoxamMu (3bl-
4yecTBa U MOHOTEN3MA) U HTO B CBOEW XM3HU HENOBEKY,
NPOXK1BAKOLLEMY B CBETCKOM rocygapctBe, Heobxoau-
MO, Mpexae BCero, pykoBOACTBOBATLCS KOHCTUTYLMEN
1 OPYrMMnU HOPMaTMBHO-NPAaBOBbIMU aKkTamMu CTPaHbl, a
He NpeannucaHuaIMun, N3N0XEHHbIMU B PENUTMO3HbIX UC-
TOYHMKax [4].

CBog cneunduka cywecTByeT U B pecoumannsauum
HaALMOHANMNCTOB, HEOHALMCTOB, LUOBMHUCTOB, PACUCTOB.
K npumepy, coTpyoHMK ONepaTmuBHOM CNyX6bl HE CMOXET
opraHn3oBaTb 3G dEKTUBHYIO areHTypHyio paboTy, ecnn
He OyneT ocBenomsieH 06 0COOEHHOCTAX HauWOoHaIm-
CTOB 1 PaCcUCTOB.

OpHako npo6aemMbl NCUXOSIOroB, BOCnUTaTenen, Ha-
YaNbHMKOB OTPSAOB, @ TakXe COTPYAHWKOB OMepaTmB-
HbIX U PEXMMHBIX CNYyX0, BO3HMKAIOLLME B NMPpOLLecce pe-
coumanmsaumm 3KCTPEMUCTOB U TEPPOPUCTOB Pa3HbIX
MacTel, 3aKkJIHaoTCS HE TONbKO U He CTOJbKO B Nepe-
YUCNEHHbIX MOMeHTax. OHK, KaKk 0TMeYanoch, B MEPBYIO
o4yepenb CBSA3aHbl C OTCYTCTBMEM Hay4YHO 06GOCHOBAHHOM
KOHLLENUMN PONU, MecTa U KOHKPETHbIX QYHKLNI BCEX
cnyx6 YUC B pecoumanmsaumm aKCTPEMUCTOB 1 TEPPO-
pucToB. Te uenn 1 3agadyun, KoTopble 6bIIM onpeaeneHbl
M NOCTaBJIEHbI Nepen COTPYAHUKAMU MCUXOOTMYECKNX,
BOCMUTATENbHbIX, ONEPaTUBHbLIX U PEXUMHbIX CIyX6 B
Hayane 2000-x rr., He y4YnTbiBaAM BOMPOCOB, KOTOPbIE
BbIABUHY/M HA MEPBLIN N1aH HOBblE BPEMEHA.

Tak, npukad MuHiocTta Poccum ot 12.12.2005 Ne 238
He CTaBUT HW Nepen NCUXONOrMYeckon, HU nepea apyru-
MK cny>X6amu COOTBETCTBYIOLLMX HANPABIEHUIO UX CNYy-
XeOHOW AeaTeNnbHOCTU Lenen n 3agady B UHTEPECYIOLLEN
Hac coepe, paBHO Kak U MHCTPYKLKMA Mo npodunakTmke
npaBoOHapYLUEHU Cpean NuL, COOAEPXALLNXCS B YUPEX-
OEHVSX YroNOBHO-UCMNOSHUTENBHON CUCTEMbI, 0POPM-
neHHas B Buae npukada MuHiocta Poccum o1 20.05.2013
Ne 72.

Tak, B 4aCTHOCTM, NCMxonoraMm B Ha3BaHHOM AOKY-
MeHTe NpeanaraeTcsi COBMECTHO C «3anHTEPECOBAHHbI-
Mu cnyxbamun» paspabaTbiBaTb U MPOBOAUTL «NpOodU-
NlaKTU4yeckne MeponpuaTus ¢ nuuamMm, nocTaBi€HHbIMY
Ha NPpoduNakTN4ecknin yyet». Npmnyem Ha y4eT Hapsaay ¢
OPYrMMN OCYXOEHHbIMU 6epyTCs «MMaepbl U aKTUBHbIE
Y4aCTHUKU rpynnMpPOBOK OTPULATENbHON HanpaBieHHO-
CTU1, @ TaKXe Nunua, 0kasbiBaloLMe HEraTUBHOE BANSHNE
Ha OpYyrux nogo3peBaeMblX, 0OBUHAEMbIX U OCYXOEH-
HbIX... M3y4awlolwme, nponaraHaupyooLwme, NCNoBeayio-
wue nMbo pacnpocTpaHsoLMe SKCTPEMUCTCKYIO UOE0-
noruto». 1 6onee HM4ero. M 9To HECMOTPS Ha TO, YTO, KaK
ObI/I0O OTMEYEHO BbILLE, SKCTPEMUCTbI U TEPPOPUCTLI OT-
HIOAb HE OAHOPOAHbI, HTO OHW UMEIOT COBEPLUEHHO pa3s-
JIN4HbIE MOTUBbI NPOTUBOMNPABHOM AEATENbHOCTH, 06na-

[AloT pasHbIMU B3rnsigaMm Ha Xn3Hb U MUPOYCTPOMCTBO
1, COOTBETCTBEHHO, TpelbylT cneuudunyecknx $opm,
MEeTOLO0B U CPEACTB pecoumannsaumnm.

CnpaBennnBOCTM paau cnenyeT ckasaTb, 4TO onpe-
OeNeHHble yCUNUa no opraHvsaumMm m MeToaunyeckomy
obecnevyeHunto NnpodeccruoHanbHoOn padboTbl MEHUTEHLN-
apHbIX NCUXONIOFOB N COTPYAHMKOB ONepaTuBHbIX CyxX6
C OCYXAEHHbIMU 3KCTpeMucTtamm U1 TeppopucTtamm
npennpuHumanmce pabotHukamu HAM ®CUH Poccun B
coto3se ¢ YBCIMP n TOY ®CUH Poccuu. Mpu aTom aHano-
rMyHble OEeNCTBUS HE OCYLLECTBAS/MCH B HaNpaBieHun
BOCMUTATENbHOM PaboTbl (Ha4anbHUKK OTPSA0B). Tak, B
2018 1. Ha OCHOBe nccenoBaHns 0600LLLEHHbIX, TUMOJO-
rMYECKNX COLMANBbHO-MCUXONIOMMYECKNX XapakTEePUCTUK
OCYX/[EHHbIX 3KCTPEMUCTOB U TEPPOPMCTOB COTPYOHU-
kamn HUN ®CUH Poccun 6bina paspaboTtaHa bazosas
nporpamMma nCmMxonornyeckom KoOppekumm TIMYHOCTN ANs
ML, OCYXAEHHbIX 32 MPEeCcTYNeHns TEPPOPUCTNHECKON
HanpasneHHocTu (panee — bIM). BN 6bina opobpeHa py-
koBoacTeom YBCIP ®CUH Poccuu 1 HanpaBneHa B Tep-
putopuansHble opraHbl @CUH Poccun pna npaktude-
CKOr0 MCMNOJIb30BaHUS B paboTe NCUX0noros.

Bcnen 3a BIN cotpyaHukamu HUN GCUH Poccun B
2019 r. 6bln1a NOAroTOBSIEHA MNporpaMmMa MNoBbILLEHUS
kBanubuvkauum  «[podunnaktnka nNpPOTUBOAENCTBUSA
TEPPOPU3MY U IKCTPEMU3IMY B YUPEXAEHUAX YronoB-
HO-UCMOJIHUTENBHOMN cucTeMbl. Pecoumanusauunsa nuu,
OCYXAEHHbIX 3a COBEpPLUEHWE MPecTynfeHni Teppo-
PUCTUYECKOrO XapakTepa W 9KCTPEMUCTCKOW Harnpas-
neHHocTtu» (manee — lBK). MNMpegnonaranocb, 4TO OHA
OyneT akTMBHO UCMOb30BaThbCH BEAOMCTBEHHbLIMU Me-
HUTEHUVAPHbIMM 00pa30BaTesibHbIMU  OpPraHM3aLnsaMm
M MHCTUTYTaMu NOBbILLEHNS KBanndukaumm paboTHNKOB
®CUH Poccuu B Lensix npodeccroHanbsHom noaroToBKm
K paboTe C OCY>XAEHHBIMU SKCTPEMUCTAMUN N TEPPOPU-
cTamu. Ho 3TOro He cny4mnoch, MOCKOJIbKY YXXe Ha aTane
cocTasneHus BN n MNBK nx pazpaboTynkn NoH\NM, Ha-
CKOJIbKO CJIOXHOW KaTteropuern ansg n3yyeHus aBnastoTcs
mua, OCyXJeHHble 32 3KCTPeMn3m 1 teppopusm. Cta-
J10 04EBUOHO, YTO OrPaHMYMBATLCS NULLb 0O06LLEHHbI-
MW, TUMONOMMYECKUMN COLMANBHO-NCUXOSIOTNYECKNMU
XapakTepPUCTUKAMM OCYXOEHHbIX 9KCTPEMUCTOB U Tep-
POPUCTOB HEMb3s MO MPUYUHE TOro, HTO CJIMLLIKOM YX
pasHbIMY BbIN PA3NINYHbBIE KATEFOPUM 3TOMO KOHTUHIEH-
Ta NO CBOEW MEHTaNIbHOW WUAN YXE — MCUXOSIOrM4eCcKom
crneunduke. BoiBOObl, caenaHble B pe3ynbrate Hay4yHo-
1nccnenoBaTeibCkon paboThbl, HATANKMBAIOT HA MbICTb
0 HEOOXOOMMOCTN BHECEHWUS COOTBETCTBYIOLLUX U3MeE-
HEHW B coaepxaHue npukasa MuHucTepcTBa OCTU-
unn Poccuiickoin denepaumm ot 20.05.2013 Ne 72 «06
yTBEPXAeHUNn WHCTpykuun no npodwunaktuke npaso-
HapyLIEeHU cpean nuu, COAEPXALLMXCS B YH4PEXOEHU-
AX YrOJIOBHO-UCMONIHUTENBbHOM CUCTEMbI» B OTHOLLEHUN
v, M3yyvalowmx, nponaraHavupylowmx, KCrnoBeayto-
LWKMX MO0 pacnpoCcTPaHSIoLWMX 3KCTPEMUCTCKYO nae-
onoruio.

KcTatn, 3aecb HeNb3s HE OCTAHOBUTLCS U HA APYrOM
npo6seMHOM MOMEHTE OpraHn3aumm paboTbl NCUXON0-
roB U BOCnmMTaTeneln B acnekTe pecounanmaaumm aKc-
TpemucToB 1 Teppopuctos B YVIC Poccun. OH Hanpsimyio
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CB$S13aH C YNCNIEHHOCThIO MCUXON0roB B pacyeTe Ha KO-
4eCTBO OCYXAEHHbIX. B COOTBETCTBUN C CYLLLECTBYIOLLM-
MW HOPMATVBaMWN COTPYAHUK MCUXONOrMYECKON CIyXObI
06593aH OJHOBPEMEHHO OCYLLECTBAATbL MCUXOornye-
ckoe conpoBoxaeHne 300 noao3peBaemMbix, 0OBUHSIE-
MbIX, OCY>XAEHHbIX, @ TakK>Xe COTPYAHMKOB CBOEr0 YYpex-
LeHNs (opraxa).

Harpyska HavanbHuKa oTpsga (CTapwuii BocnuTa-
Tenb B BK) yctaHoBneHa B npegenax 50-100 yen. B 3a-
BUCUMOCTM OT BuAA pexmma y4dpexnaeHus. HetpygHo
NOACHYMTaTb, CKOJIbKO BPEMEHN (MUHYT B HEAES0) MOXET
YOENUTb KaXAbl OTAENbHbIA NCUXOSON, BOCNUTATENb U
HaYasbHUK OTPSAa KaXAoMy OTAENIbHOMY OCYXAEHHO-
My, ECNN fla>Ke COTPYOHUKM BCEX CIYXO 00beANHAT CBOMU
YCUNUSA U HEeTKO pacnpenensart 06893aHHOCTH Mo pecouna-
N3aLnm 3KCTPEMUCTOB U TEPPOPUCTOB.

C Opyroi cTOpOHbI, BCTaeT BOMPOC, Lefiecoobpas-
HO N1 M3 Kaxaoro cotpyaHuka YUC rotoBuTb cneuu-
anucta B cdepe nNpodpunakTmkm m npoTUMBOOENCTBUS
3KCTPEMU3MY N Teppopuamy, Tem O6onee 4To nobas
Pa3HOBUAHOCTb 3KCTPEMM3MA U Teppopu3Ma, umes
CBOIO creunduky, TpebyeT OBLIMPHBLIX CreunasnbHbIX
3HAHW, a Takxe BnageHusa cneumduyeckumn MeTo-
[aMu, YMEHUSAMU U HaBblikaMu. C Hallen TOYKN 3peHuns,
HeT.

JymaeTcs, 4To Nnpo6eMy MOXHO PELUNTL C MOMOLLLbIO
BBEEHMS B LUTATHOE PacnuCaHne Kaxaoro Tepputopu-
anbHoro opraHa ®@CWH Poccun apyx-Tpex creunanm-
CTOB MO npodunakTuke M NPOTUBOAENCTBUIO IKCTPEe-
MU3MY N TEPPOPU3MY, KOTOPbIE A0JIKHbI HAMPaBiATb
M KOOpAVHMpOBaTb pabOoTy BCEX 3auHTEepPecOBaHHbIX
cnyx6. CerogHsl, Hago NpU3HaTb, TakMMU COTPYOHU-
kamu @CUH Poccun He pacnonaraet, No3ToMy KpaliHe
BocTpeboBaHa cuctema nepenoaroToBKM COOTBETCTBY-
IOLLMX NnL,.

BbiBoabi

Takrm 06pa3om, Mbl 3aTPOHYJIN JIULLIL HacTb Npobnem,
BbI3BaHHbLIX HEOOXOAMMOCTbLIO PECOLMann3anmm akcTpe-

. CNMUCOK NCTOHYHUKOB

MUCTOB 1 TeppopucToB B YMC Poccuun, He ocTaHaBamMBa-
SICb, HAMPUMEP, Ha TEX, KOTOPbIE CBA3aHbI C CO34aHNEM
creunanbHbIX NPOrpaMmm NoAroTOBKM U MEPenoaroTOBKU
COTPYOHMKOB MCUXONOMMYECKUX, BOCMMTATENbHbIX, pe-
XVMHBIX 1 OnepaTuBHbIX CNyX0, NpefHasHa4YeHHbIX AN1s
npoduUNakTUKn N NPOTUBOAENCTBUSA KaXA0MY U3 BUOOB
3KCTPEMUCTCKON N TEPPOPUCTUYECKON OEATENbHOCTU,
pa3paboTKol COOTBETCTBYIOLLMX YHEOHNKOB U y4eOHbIX
nocobuin, a TakxXe cambiXx pa3HOOOpa3HbIX ayanoBU3Y-
aibHbIX y4ebOHbIX CPeaACTB C UCMOJIb30BaHNEM LMDPOBbIX
TEXHOJIOT M.

COBpPEMEHHbIN MUP CTOJIKHYJICA C PaHee He cylie-
CTBOBAaBLUNMM Bbl30BaMU, KOTOPbLIM rocyaapcTesam npu-
[eTCs NPOTUBOCTOATL B TOM HMCJIE N C MOMOLLbIO CBOUX
neHnTeHumapHoix cnctemMm. YUC Poccum He MOXeT OT-
MaxHYTbCS OT HWX, paccyuTbiBasi, 4TO BCE YCTpPOUTCS
M YyTPSACETCS C MOMOLLBID OAHOrO NUlb 3aKJIOYEHUS
OCYXJEHHOro nof cTpaxy 6e3 pelleHus 3agad nepe-
nporpaMMmMpoOBaHnsg MUPOBOCMPUATUS, MbILLAEHNS U
NOBEAEHUS 9KCTPEMUCTOB N TEPPOPUCTOB. VMIMEHHO NO-
3TOMY OLHOW 13 CaMbiX BaXHbIX 3a4a4, CTOALWMX nepes,
YUC Poccun, cnepyet Ha3BaTb pa3paboTky KOHUENuum
npoouNakTuKn U NPOTUBOAENCTBUSA CaMbiM Pa3HOO-
6pas3HbIM BUAAM SKCTPEMUCTCKUX U TEPPOPUCTUHECKUX
BO33PEHUI, KOTOpas, B CBOIO 04Yependb, A0J/KHa HanTu
OTpaxXeHne B KOHLLEMNUMSX NCUXONOrMyeckon, Bocnmra-
TENIbHOW, ONepaTUBHOM N PEXMMHON Cnyx06, Kak 1n Bcel
cuctembl @CNH Poccun. Kpome Toro, He MeHee Benvka
noTpebHOCTb BO BBEAEHUN B y4ebHble MaHbl BbICLUMX
1N cpenHux y4ebHbix 3aBeaeHuin ®CUIH Poccum uukna
npeaMeToB, CBS3aHHbIX C NPOTMBOAENCTBMEM 3KCTpe-
MUCTCKMM N TEPPOPUCTUHECKMM BO33PEHUSAM C YHETOM
crneundunkm cneymanbHoOCT obyvaemblx. M, KOHEYHO Xe,
HeobxoaMmMa cucTtemaTudeckass paspaboTka MeToaoB,
NPMEMOB N CaMblXx Pa3HOOOpPAa3HbIX CPEACTB, Hanpas-
JIEHHBIX Ha NPOPUNAKTMKY N NPOTUBOAENCTBUE IKCTPE-
MWU3MY 1 TEPPOPU3MY, KakK OS5 y4eOHbIX 3aBeAeHuniA, Tak
1 015t MECT NMLeHns cBobobl.
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Pedepar

BBeneHue: coBpeMeHHas poccuiickasi AeNCTBUTEbHOCTb U3MEHMUNA COOTHOLLEHME MEeXAy
dakTopamMu, onpenensiowmMMy COBEPLUEHCTBOBAHWE YrofIOBHO-UCMONHUTENbHOMO 3aKoHoaa-
TenbcTBa. B nepmnon c MOMeHTa NpUHATUS YIONIOBHO-MUCMNOJIHUTENBHOIO Koaekca Poccuiickon de-
nepaumn n oo Hadana 2022 r. aTOT NPOLECcC OCYLLECTBASICS Mo NPUOPUTETHLIM BO34ECTBUEM
BHELLUHENONUTUYECKUX HaKTOPOB, 3aKJIIOYAIOLNXCS B HEOOXOAMMOCTU NOAAEPXKAHMS HA [OIKHOM
YPOBHE MEeXrocyAapCTBEHHOrO COTPYAHNYECTBA U BbIMOJIHEHUS MEXAYHAPOLHbIX, B MEPBYIO O4Ye-
penb eBponenckmx, CTaHaapToB 00palleHns ¢ ocyXaeHHbiMu. MNpekpalieHne yneHcTea Poccun B
CoBeTe EBpoOMbl NpUBENO K HUBENMPOBAHUIO BANSIHUSA MEXAYHApPOAHbIX CTaHO4ApPTOB 0b6paLleHns
C OCYXOEHHbIMU Ha YroN0BHO-UCMONIHUTENbHOE 3aKOHOAATENLCTBO. [py ocnabneHnun BHeELUHe-
nonuMTmMyeckoro gaktopa B COBPEMEHHbIX YCII0BUSAX BO3pacTaeT 3Ha4YeHne 3KOHOMUYeckux dak-
TOPOB, KOTOPbIE MPENATCTBYIOT MOSHOMACLUTAOHOW KOANDUKALUN YrONOBHO-UCMOMHUTENILHOIO
3aKOHOAATENbCTBA M MPUHSATUIO HOBOIO YroflOBHO-MCMONIHUTENBHOIO Kogekca Poccuiickon de-
nepauun. Llesb paHHOW CTaTbM — OTBET HA BOMPOC, KakuMe HanpasfieHUs COBEPLUEHCTBOBAHUS
YroJIOBHO-UCMONHUTENIbHOINO 3aKoHogaTenbcTBa OyayT akTyasbHbIMU C YYETOM CIOXMBLUMXCS
COBPEMEHHbIX ycnoBuii B Poccun. Metogbl: ncnonb3yetcs GakTOPHbIA aHanma, y4nTbiBaloLWni
ckiagbiBalolmecs B rocynapcrtee U obLiecTBe MoOaMTUYeckne, 3KOHOMUYeckue, coumalbHble
1 BYXOBHbIE YCNOBUSA U GakTopbl. BbiBOAbI: C YHETOM U3MEHEHUS BANSHUS Pa3fiNyHbIX GakTo-
pOB B CTaTbe PacCMOTPEHbl OCHOBHble HarnpaBfeHUs COBEPLUEHCTBOBAHUS YrONOBHO-UCMON-
HUTENBHOrO 3aKOHOOATESNIbCTBA, B YMCIIE KOTOPbLIX PErfiaMeHTaums 0OLLECTBEHHbIX OTHOLLEHW,
CBsI3aHHbIX C NpuHaTMem B Poccuiickoih depepaunmn 3akoHa 0 npobaumm, BbINOJHEHNEM OCYX-
OEHHBIMU KOHCTUTYLIMOHHOI 06583aHHOCTM No 3awmTte OTevecTBa, yCTAHOBIEHNEM AOMNONHUTEb-
HbIX FrapaHTuin obecnevyeHnst NpaB U 3aKOHHbLIX MHTEPECOB OCYXAEeHHbIX. OTAeNbHO apryMeHTu-
pyeTcs 3ajaya ycTpaHeHus NnpobenioB, NPOTUBOPEYNA N OLWMBOK B YrOJIOBHO-UCMOJIHUTENBHOM
3aKoHOAaTeNnbLCTBE.

KnioyeBble cnoBa: OCYXAEHHbIN; kognbukaums; GakTopbl; YrolOBHO-UCMOMHUTENBHOE
3aKOHOAATENbCTBO; MEeXAYHAaPOAHbIe CTaHAAPThI; FrapaHTMK NpaB OCYXAEeHHbIX; Nnpobauus; anBo-
KaT; NOCELLEHNS YYPEXAEHUI U OPraHOB, MCMOJHAIOWMNX HaKa3aHWs; y4acTue OCYXAEHHbIX B Cre-
LMmanbHOM BOEHHOM onepaumu.

5.1.4. YronoBHO-NpaBOBbIE HAYKU.

Ona untuposaHuns: Cenusepctos B. . CoBepLueHCTBOBaHME YroNOBHO-UCNOMHUTENbHO-
ro 3aKOHO4aTeNIbCTBA B COBPEMEHHbIX YC/IOBUSAX: OCHOBHbIE PaKTOPbl U HAaNpaBneHus // NMeHnTeH-
umapHas Hayka. 2023. T. 17, Ne 1 (61). C. 19-29. doi: 10.46741/2686-9764.2023.61.1.003.
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Abstract

Introduction: the modern Russian reality has changed correlation between the factors deter-
mining the penal legislation improvement. In the period from the adoption of the Penal Code of the
Russian Federation until the beginning of 2022, this process was carried out under the priority influ-
ence of foreign policy factors, consisting in the need to maintain interstate cooperation at the proper
level and comply with international, primarily European standards for the treatment of convicts. The
termination of Russia’s membership in the Council of Europe has led to the leveling of the influence
of international standards for treating convicts on the penal legislation. With the weakening of the
foreign policy factor in modern conditions, the importance of economic factors that hinder full-scale
codification of the penal legislation and adoption of the new Penal Code of the Russian Federation
increases. The purpose of this article is to determine relevant directions for the penal legislation
enhancement in modern conditions in Russia. Methods: a factual analysis helps consider political,
economic, social and spiritual conditions or factors prevailing in the state and society. Conclusions:
taking into account the changed influence of various factors, the author contemplates directions
for improving the penal legislation, including regulation of public relations related to the adopted
Probation law in the Russian Federation, convicts’ fulfillment of the constitutional duty to protect the
Fatherland, establishment of additional guarantees for protecting the rights and legitimate interests
of convicts. The task of eliminating gaps, contradictions and errors in the penal legislation is also
discussed.

Keywords: convict; codification; factors; penal legislation; international standards; guaran-
tees of the rights of convicts; probation; lawyer; visits to institutions and bodies executing sentenc-
es; participation of convicts in the special military operation.
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BseneHune

B nocnegHmne pgecatunetus B IOPUANYECKOWN Hayke
aKTUBHO MccneayloTcs GakTopbl, onpeaensioume yro-
JIOBHO-UCMNOSIHATENbHYIO MOJUTUKY U YrONOBHO-UCMOI-
HUTENbHOE 3akoHOoAAaTeNbCTBO [1, €. 54; 2; 3]. B nx unc-
ne BblAensioT GakTopbl 0ObEKTUBHbIE U CYObEKTUBHbLIE
[4], nocTosiHHbIE U BpeMeHHble [5, c. 95], BHYTpEeHHMe
1 BHewWwHue [6, c. 6, 7] n T. n. Kak Ham npeacTaBnaseTcs,
Hanbonee nepcrekTMBeH GakTOpHbIA aHann3, y4uTbl-
BaOLLMI cKlaablBalOLMeECs B rocyaapcTBe 1 obLiecTse
NoONTUYECKME, SKOHOMUYECKME, COLMATIbHbIE U OyXOB-
Hble ycnoBus, nnn dakTopsbl [7]. NMpuyem Ha pasanyHblx
aTanax pasBuTUS rocyapcTBa 1 06LecTBa BAUSIHNE TEX
W NHbIX GakTOPOB NpUobpeTaeT peLuarLwmii uav npu-
OpPUTETHbIV XapakTep, a posb Apyrux GakTopos ocnabe-
Baer.

Tak, B mepuoj ¢ MOMEHTa NPUHATUSA YronOBHO-UC-
NnoJIHUTENbHOrO Kogekca Poccuiickon depepaunu (oa-
nee — YUK P®) n no Havana 2022 r. coBepLUeHCTBOBa-

HVE YrOIOBHO-UCMNOSHUTENBHOINO 3aKoHOAATENbCTBA
OCYLLECTBANOChL NOA MPUOPUTETHLIM BO3AENCTBUEM
BHELUHENONNTMYEeCKNX (akTOPOB, 3akJIOYaOLWNXCS B
HEOOXOAMMOCTN MNOALEPXAHWS HA [OO/IKHOM YPOBHE
MEXrOCYyOapPCTBEHHOIO COTPYAHUYECTBA W BbINOHE-
HUS MEXAOYHAPOaHbIX, B MEPBYO 04epeab €BPONenCKux,
CTaHOapToB 0OpalleHus ¢ ocyXAaeHHbiMU. Hanbonee
aKTVMBHbIMW NPOBOAHMKAMW TEHAEHUMN y4YeTa eBPONen-
CKNX CTaHOApTOB OOpalleHuUss C OCYXAEHHbIMU Obinn
EBponenckmnin KOMUTET MO NPeaynpPexXneHUI0 MNbITOK Y
6eCcyenIoBEYHOr0 UM YHMXaoLWEero 40CTOMHCTBO obpa-
weHnsa nnn Hakasanusa (ganee — EKIM) n EBponenckui
Cya no npaBam yenoseka (ganee — ECIMY). EKMNIM nytem
eXerogHblX MHCNEKUMA MeCT NPUHYANTENbHOrO coaep-
XaHusa Poccumn nayydan n o6obuian npaktmky obpatle-
HUS C OCYXOEHHbIMU U CBOW PEKOMEHAALMN HAanpaBnsn
rocyoapcTBeHHbIM Bnactam Poccuiickoi denepauun.
ECIMNY no xanob6amMm OCYXAEHHbIX N UX POACTBEHHUKOB
C y4yeTOM Martepunasnos nHcnekun EKMIM npuHuman pe-
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LeHns 0 HapyLweHun Poccrnein EBponemnckom KOHBEHL N
0 3awmMTe NpaB YyenoBeka M OCHOBHbIX CBOOOA U Mpu-
cyxgan Bbinaaty GUHaAHCOBOW KOMMEHCcauun nocTpa-
naswunm nuuam. Kpome toro, ECIMY B cBOUX peLLeHnsax
B OTHOLEeHMN Poccumn npeanmceiBan NPUHATL Tak Ha3bl-
BaeMble Mepbl 06LLEro xapakTepa, HEpPeakKo 3akJsyat-
LMecs B UBMEHEHUSAX N O,OMOIHEHUSX YrOIOBHO-UCMNOJ -
HUTENIbHOTO U MHOro 3akoHopartenbcTBa Poccuinckon
depepaumn. Bes aTa oesATenbHOCTb CONPOBOXAanach
pasnuyHbiMu GopMmamMm ANNIOMaTUHECKOrO YOexXaeHns
1 9KOHOMMYECKOrO NPUHYXOEHUS.

COBpPEMEHHLIN NepMo,POCCUNCKON AENCTBUTENBHO-
CTV UBMEHWUI NpuopuTeThl cpeaun GakTopos, onpeaens-
IOLLLMX COBEPLUEHCTBOBAHME YrONIOBHO-UCMOIHUTENBbHO-
ro 3akoHogaTtenbcTBa. Boibop Mexay 04HOMONSAPHbLIM 1
MHOrOMOJIIPHLIM MUPOM NPUBEN K Ype3Bbl4aliHOMY 060-
CTPEHUIO MEXIOCYAAPCTBEHHbIX MPOTUBOPEYNA MEXAY
Poccuiickoin depepaunen n pagom 3anaHbix CTpPaH.
[MpoBegeHne cneunanbHOW BOEHHOW onepauum Ha
YKkpavHe NoBfeKS1I0 NPUMEHeHNe B OTHOLWeHnn Poccum
3KOHOMWYECKUX U NOJINTUHECKMX CaHKuMin. Hawa cTpa-
Ha ¢ 16 mapTa 2022 r. nepecTana 6biTb 4ieHoMm CoBeTa
EBponbl, a depepanbHbiM 3akoHOM OT 16.03.2022 npe-
KpalleHo AencTeme B oTHOWeHWM Poccuiickor depepa-
UMn cneaylowmx MexayHapoOHbIX AOrOBOpPOB: YcTasa
CoBeta EBponbl 01 05.05.1949; leHepanbHOro cornatie-
HUS O NpuBuaervuax n uMmyHutetax Coserta EBponbl oT
06.11.1952 ¢ COOTBETCTBYIOLLMMMN NPOTOKOAMU K HEMY;
EBponenckoin KoOHBEHUMM O MpecevyeHun Teppopu3ma
ot 27.01.1977; EBponerickon xapTum MeCTHOro Camo-
ynpasneHus ot 15.10.1985; EBponenckon coumnanbHom
xapTum ot 03.05.1996; EBponenckon KOHBEHLMN O 3a-
LMTe NpaB YenoBeka N 0OCHOBHbIX cBo6og oT 04.11.1950
C COOTBETCTBYWOLW MU GaKyNbTaTUBHBIMK MPOTOKONA-
MU K Hel (ganee — KOHBeEHUMSA O npaBax YenoBeka uian
KoHBeHuus).

MpekpauwieHne yneHcTea B CoseTte EBponbl aBTOMA-
TUYECKM NoBneksio BbIxod Poccuu mns-nop wopuconk-
umm ECIH, koTopbii B nocTaHoBneHun ot 22.03.2022
«O nocnencTBuAxX npekpawieHns 4neHctea Poccuin-
ckon Pepepaumn B CoBete EBponbl B cBeTE CTaTbi 58
EBponenckon KOHBEHUMM O MpaBax 4YesioBeka» KOH-
cTatupoBan To, 4To Poccus nepectaeT 6bITb Bbicokoi
HoroeapuBatouleiics CtopoHol KoHBeHLun 16 ceHTs-
O6psa 2022 r. Mpu atom ECIY coxpaHaeT KOMMNeTeHLMIO
paccmaTpuBaTh Xanobbl, HanpaBieHHble NpoTuB Poc-
cuickoni Pepepaunn B CBA3N C AeNCTBUAMU uUnu 6e3-
O0ENCTBMEM, KOTOPbIE MOIYT NMPeacTaBfsaTb COO0 Hapy-
weHne KoHBEHLMN, NPY YCAOBUKN, HTO OHU UMENN MECTO
no 16 ceHTa6pa 2022 .

B npoTtumBOoBEC nNpMBEAEHHOMY BbIlLE PELUEHUIO
ECMNY B Poccuiickon depepaumn 6bin npuHat depe-
panbHbiii 3akoH oT 11.06.2022 Ne 183-d3 «O BHece-
HUN U3MEHEHUI B OTAENbHblE 3aKOHOAATENbHbIE aKThbI
Poccuiickon depepaun M NpU3HaAHUN YyTPaTUBLLMMU
CUJly OTAENbHbIX MONIOXEHUN 3aKOHOAATENbHbIX aKTOB

Poccuiickon ®@epepaumm», cCornacHoO KOTOPOMY MocTa-
HoBneHus ECMY, BcTynuBwune B cuny nocne 15 map-
Ta 2022 r., He nognexart ncnonHeHuto B Poccun. Bbl-
nnata OEHEXHOW KOMMEeHcaumu no MNOCTaHOBAEHUAM
ECNY, BcTynuBwmm B cuny oo 15 mapta 2022 r. BkJtO-
YNTENbHO, MPOU3BOAUTCS MUCKJIOYUTENIbHO B POCCUIA-
CcKMX pybnsix Ha cyeTa B POCCUNCKUX KPEOMTHBIX opra-
HM3aUUsaX N He MOXeT OblTb NMPoM3BedeHa Ha cyeTa B
MHOCTPaHHbIX KPEOUTHbIX OPraHn3auusax, PacrnosioXeH-
HbIX B MHOCTPAHHbIX FOCYAapCTBaxX, COBEPLUAIOLNX HEe-
OPY>XECTBEHHbIE OENCTBUS B OTHOLIEHMN Poccuiickon
depepaunn.

Bce ato npuBeno k ocnabneHuto ¢pakTopa BAUSHUS
MeXAyHapoOHbIX CTaHOapToOB 0OpalleHust ¢ OCyXOeH-
HbIMW Ha YrOJIOBHO-UCMNOJIHATENbHOE 3aKOHOAATESb-
CTBO U HaKTUYECKM NOTEPE MM CBOEro NPUOPUTETHOIO
3HavyeHuns. OgHako, Ha Hall B3NS4, HEb3s ckadaTb, YTO
OH HMBENIMPOBAH MOJIHOCTbIO.

Bo-nepBbiX, COXpaHMNOCb BAUSIHWE CTaHAAPTOB
OOH, koTopble NpeacTaBfieHbl B CBOEM OOJbLUNHCTBE
pekoMeHaaTenbHbIMU akTamMu, Hanpumep MuHMManb-
HbIMUW CTaHOAPTHLIMY NpaBuiamMy o6paLLeHns ¢ 3aKJo-
yeHHbIMU (MpaBuna HenbcoHa MaHgensl). Mmetowmecs
aKTbl, 0653aTenbHble 11 UICNOSIHEHUS rocyaapcTBamMu,
BkJIo4ass Poccuio, orpaHnyeHbl HECKONIbKMMU KOHBEH-
unamm n naktamm. B nepyto ouepeab cneayet Ha3eaTtb
MakT OOH o0 rpaxgaHcKmMx 1 NOJIMTUYECKMX NpaBax u
KoneeHumio OOH npoTMB MNbITOK U OPYrux >XeCTOKUX,
6eCcyeNIoBEYHbIX UMM YHUXAKOWMNX OOCTOMHCTBO BMOOB
obpauwleHna 1 HakazaHua (panee — KoHseHuus OOH
MPOTUB MNbITOK).

B camunx pokymeHTax OOH n dakynbratnBHbIX NpO-
TOKOMax K HAM NpPenycMOTpeHbl KOHBEHLMOHHbIE Mexa-
HU3Mbl KOHTPOJIS 32 COONMOAEHNEM YKA3aHHbIX MeXay-
HapOAHbIX COrnaLleHni, 3aknoyaloLmecs:

a) B NpeacTaBfiEHVN U 3alMTe NEPUNOJMNYECKMX A0-
KN1a[l0B rOCyAapcTB O COOMOAEHNN TPAXAAHCKUX U NO-
JNINTUYECKMX NMPaB U BbINOJSIHEHUN 0653aTENLCTB NO KOH-
BeHUMn OOH npoTuUB NbITOK;

0) paccMOTpeHun Xxanod nuu, HaxoOALWMXCA Mof,
lopucaonkumern Poccun, 0 HapyLLeHUax rpaXxaaHCckux v
NONIUTUYECKNX NPaB YeNoBEKA N MPUMEHEHNMN NbITOK;

B) PaCCMOTPEHUN 3a9BJIEHUA OPYrUxX rocynapcTts O
HapyweHuax B Poccun rpaxaaHCKmx U NOAUTUHECKUX
rnpas YyesioBeka 1 NPUMEHEHUM MbITOK.

Takaa ¢opma KOHTpoNsA 3a cobnaeHnemM nonoxe-
HU KoHnBeHuun OOH npoTuB MbITOK, Kak CO3[aHuE U
DesaATeNnbHOCTb NPEBEHTUBHOIO MexaHn3ma, B Poccun He
BBEAEHA.

Bo-BTOpbIX, B HAaCTOALWEE BPEMS HET OCHOBAHUIM A4
BblBOAA O TOM, YTO MOJIHOCTbIO YCTPAHEHO BAUSIHME Ha
YrONIOBHO-UCMONIHUTENIbHOE 3aKOHO4ATeNbLCTBO €BPO-
nencknx ctaHaapToB oOpalleHuss ¢ OCYXAeHHbIMU. B
3aaBneHun MuHncTepcTBa MHOCTPaHHbIX aen Poccuin-
ckon ®epepaumn ot 15.03.2022 «O 3anycke npoueaypbl
BbixoAa 13 CoeeTa EBponbl» KOHCTATUPYETCH, YTO «MO-
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JIOXXEHUS1 OCHOBHbIX OrOBOPHO-MNPaBoBbIX akToB CoBe-
Ta EBponbl BKJIIOYEHbI B POCCUNCKOE 3aKOHOA4ATENbCTBO.
MpoooMKNTCA BbIMONHEHME YXE MPUHATbIX NOCTAHOB-
neHnii EBponerickoro Cyna no npaeam 4yesnoBeka, ecnv
OHU He npoTueopeydat KoHcTuTyuum Poccuiickoin depe-
pauunun». Kpome Toro, MU Poccum 3assun, 4to «<Poccusa
OCTaeTCsl OTKPbLITOM K MparMaTU4HOMY W paBHOMpaBs-
HOMY B3auMoaencTeuio ¢ yneHamu Coseta EBponbl no
BOMpoOcaMm, NpPeacTaBnsioLMM B3aUMHbIA NUHTEPEC, U B
pamMkax TeX KOHBEHLMIM, y4acTuUe B KOTOPbIX Mbl PELUUM
nponomkatb» [8].

Mpn ocnabneHnn BAUSIHUS HA COBEPLLUEHCTBOBA-
HME YroJIOBHO-UCMNOJIHUTENBHOIO 3akKOHO4AaTeNbCTBA
BHELUHENONTMYECKOro @gakTtopa B COBPEMEHHbIX YC-
JIOBMUSAX BO3pAcTaeT 3HaYeHMe 3KOHOMUYeckmx dakTo-
poB. lNpexae BCero peyb UOEeT O TEX U3 HUX, KOTOpble
XapakTepuayloT COCTOSAHME 9KOHOMUKM B Poccuun (Ba-
NOBbI BHYTPEHHMI NPOAYKT, Er0 00BbEM U ANHAMMKA) U
NPUOPUTETbHI 3KOHOMWYECKOW MNOAUTUKM FocydapcTea.
B ycnoBusax gencrems 9KOHOMMYECKUX CaHKLWA, NOBbI-
LIEHHbIX pacxonoB Ha BoopyxeHHbie Cunbl Poccuinckon
depepaumn n obecnedyeHne 06OPOHOCNOCOOHOCTMN
CTpaHbl, HEOB6XOANMOCTN BOCCTAHOBMIEHUS pa3pyLUEH-
HOW NHOPAaCTPYKTYPbI MPUCOEOMNHEHHbIX K Poccuu Tep-
pUTOPUIA cnegyet OXupatb €CnnM HEe COKpalleHusl, To
3aMOpPaxXmnBaHUsa CPeACTB, BblAENSEMbIX HA YrOMIOBHO-
VCMONHUTENBHYIO cuctemMy. Bce 91O noBbIlWaeT pucku
peannsauum oTAeNbHbIX MPOEKTOB, TPeObyLWMxX A40MN0-
HUTENbHbIX 3aTpaT ¢enepanbHOro boaxerta. B yucne
TakKVX PUCKOBAHHbIX MPOEKT CTPOUTENLCTBA U OTKPbITUS
B 2024 r. yupexaeHuns 06begMHeHHOro Tuna, npeaycmo-
TPEeHHbIM KoHuenumnen pasBuTUS YroaOBHO-UCMOSHN-
TenbHOWN cucTembl Poccuiickont depepaummn Ha neprog,
no 2030 r. CooTBETCTBEHHO, CTAHOBUTCSA npobnema-
TUYHBIM W  [OMNOJSIHEHME YrOJIOBHO-UCTMONIHUTENBbHOIO
3aKkoHO4ATENbCTBA HOPMaMW, PernaMeHTUPYIOLWUMU
0C06EHHOCTU OTObIBAHUS HaKa3aHMS B BbllUeHa3BaHHbIX
yUpEXAEHUNSAX.

B 2012-2019 rr. B Hayke obcyxaanacb noes HoOBOW
Koandunkaumn yroaoBHO-UCMONHUTENBHOINO 3akoHo4a-
TenbcTtBa[9, c. 22-23]. NMpeanaranocb 3TO OCYLECTBUTb
nyTem paspaboTku n NnpuHaTusa Hosoro YUK P® nnu Ho-
Boli pegakunn YUK P®, npnyem nnbo BMecTe C NpuHs-
Tnem HoBoro YK P® [10, c. 281; 11, c. 84], nnbo oTaenbHO
oT Hero [12, c. 114]. Bo MHOroM 3Tu NpeanoxeHns obinuv
MHUUMMPOBaHbl npumepamn ctpad CHI, koTopbie ocy-
LECTBUIN MPUHATME HOBbIX KPUMUHAJIbHBIX KOOEKCOB.
Tak, Pecnybnuka KasaxctaH B 2015 r. pazpaboTana u
BBENa B OENCTBME HOBbIE YrOJSIOBHbIN, YrOJOBHO-UC-
MOJSIHUTEbHbIN, YTOIOBHO-NPOLECCYaSIbHbIN U aAMUHN-
CTpaTMBHbLIN KoAekchl. MNpumepy KasaxctaHa nocneno-
Bann Pecnybnuka KbipreiactaH u otyactu Pecnybnuvka
ApmeHus.

B Poccun pedopma yronoBHOrO 1 yrosioBHO-UCNON-
HUTENBbHOIMO M MHOIFO0 KPUMWHANBHOrO 3akoHOo4aTefNb-
CTBa BblINNaCb BO BHECEHME MHOIOYUCIEHHbIX N3Me-

HEHWI N OOMONIHEHUI B OENCTBYIOLWLNE KOAEKCHI. Tak, Ha
Hayano 2023 r. B YUK P® 6binn BHECEHBI UBMEHEHUS U
nononHeHnsa 106 ¢pepepanbHbIMK 3aKkoHaMu, 16 cTaTen
M MPUNOXEHNEe K Kogekcy Obin npu3HaHbl yTpaTUBLIN-
MU cuny, a Takxe Oblna BBegeHa 31 HoBas cTaTbs. W3-
MeHeHus u gononHenusa B YUK P® 3atpoHynn 140 cTa-
Teri n3 190 nepeBoHayYanbHO COOEPXKABLLUNXCHA B HEM, YTO
cocTtaBuno 73,7 %. Hanbonee ctabunbHbIMU ABUNIUCH
CTaTby, PEernamMeHTUPYIOLLNE WCMOSIHEHNE YrONIOBHbIX
HaKa3aHWN B OTHOLLUEHUM OCYXAEHHbIX BOEHHOCYXa-
WMX (apecT, orpaHu4yeHne rno BOEHHOW cnyxbe n no-
MeLleHne B OUCUUMIINHAPHYIO BOMHCKYIO YacTb), — U3-
MEHEHNS 1 OONONHEHUS 3aTpoHynn 44,8 % 13 Hux. U
HaobopoT, HauMeHee CTabuibHbIMY OKa3anNCb CTaTbK,
pernaMeHTUpYyoLLME KOHTPOSb 3a YC/TOBHO OCYXAEHHbI-
MU (UBMEHEHMAM 1 gononHeHnam nogeseprancb 100 %),
HakazaHus 6e3 nsonaumm ot obuiecTtra (88,6 %), nuwe-
Hue ceBoboabl (80,2 %). B O6weii yactn YUK PD nsmere-
HUS 1N OONOIHEHUS KOCHYNUCL 15 13 24 cTtaten (62,5 %),
B pasgefiax ocBoboxaeHuss OoT OTObIBaHUS Haka3aHus
M UCMONIHEHUA CMEPTHOW Ka3Hum — no 66,7 %. Laxe
B pasgene o6 MCMNOJSIHEHUWU YrOJIOBHOrO HakasaHus B
BMAE apecTa, He NPUMEHsIeMOoro B cyaebHo 1 yronos-
HO-VCMOJIHUTENIbHOM MpPakKTUKEe C MOMEHTa MNPUHATUSA
YrOMOBHOIO UM YrOJIOBHO-UCMOJIHUTENBHOIO0 KOOEKCOB,
40,0 % cTaTel OblI0O UBMEHEHO W OOMOJIHEHO 3a 9Tu
rofpl.

Kak npepnctaBngeTcd, nyTb BHECEHUS U3MEHEeHUN
M OONOSIHEHUI B YrO/IOBHO-UCMNOSIHUTENLHOE 3aKOHO-
[aTenbCcTBO OyAeT NpeBanMpoBaTbh U HA COBPEMEHHOM
aTane, n B CpegHecpo4Hom nepcnekTmee. MNpuyem npu-
HYMaeMble N3MEHEHUS 1 AONOSIHEHUS HE AOJIXHbI Tpe-
6oBaTb OI0AXETHbIX PACXOA0B HA UX peanusauymto. AHa-
Norn4yHoe npasuno 6yaeT OeNCTBOBAaTb U B OTHOLLEHUM
nHbIX, kKpome YUK PD, 3akoHOAaTENbHbIX aKTOB, OTHO-
CALLMXCSH K YrO/TOBHO-UCMNONHUTENIBHOMY 3aKOHOA4aTe b-
cTBy. lNpumMmepom mMoxeT ObiTb nNpuHATbLIN 06.02.2023
depepanbHbii 3akoH Ne 10-d3 «O npobauyum B Poc-
cuiickon Pepepaunn» (oanee — 3akoH o npobauunu), B
MOSICHUTENbHOWM 3anncke K KOTOPOMY OnpeaenieHo, 4To
ero BBeAEeHVE He NOoTpebyeT OOMONHUTENbHbLIX 3aTpaT
13 denepanbHoro 6oaxeTa.

PaccmoTpum panee HanpaBneHUss COBEPLUEHCTBO-
BaHWS YrOJIOBHO-UCNOSIHUTENBHOIrO 3aKOHOAATENbCTBA,
KOTOpble 6yayT 0co60 akTyasibHbl C Y4€TOM C/TIOXMUBLUMX-
Csl COBPEMEHHbIX YC/10BUI B Poccun.

PernameHtaumns B Hopmax YUK P® o6LiecTBeHHbIX
OTHOLUEHWM, CBSI3@HHbLIX C MPUHATUEM B Poccuiickom
benepaumnm 3akoHa o npobauuu.

Yros0BHO-UCNONMHUTENBHOE 3aKOHO4ATENbCTBO PoC-
cuinckol ®epepaumm CoCTouUT U3 Kogekca 1 opyrux ge-
nepasibHbiX 3aKoHOB (4. 1 ¢T. 2 YUK P®). Nm ycTaHaBs-
NMBalOTCH 06LLME NONOXEHUS U MPUHLUMBI UCTIONTHEHMS
HakaszaHuin, NPUMEHEHUS MHbIX MepP YroJIOBHO-MNpPaBo-
BOro xapakTtepa, npeaycMoTpeHHbix YK P®; nopanok n
YCNOBUSI UCMOJIHEHUS N OTObIBAHUS Haka3aHui, NpumMe-
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HEeHUs CpeacTB MCNpPaBNEeHNs OCYXAEHHbIX; MOPSAOK oe-
ATENbHOCTU YYPEXAEHUN N OPraHOB, UCMOJHAOLMX Ha-
KasaHus; NopsaokK y4acTusi OpraHoB rocygapCTBEHHOM
BNACTW M OPraHOB MECTHOro CaMOyMnpaBieHUS, UHbIX
opraHmaaumni, oOLLEeCTBEHHbIX 0ObEeAVHEHU, a TakXe
rpaxgaH B UCMPaBAEHUM OCYXAEHHbIX; MOPSA0K OCBO-
60X OeHNs OT HakasaHWs; NoOPsA0K OKa3aHMUs MOMOLLN
ocBoboOxaaemMbiM nuuam (4. 2 cT. 2 YK PO).

B 3akoHe 0 npobaunm 3aKpenseHo, YTo OH perynmpy-
eT 06LeCcTBeHHbIe OTHOLEHMS, BO3HMKaoLWwme B chepe
opraHnsauum n GyHKLMOHMPOBaHMSa npobaumn B Poc-
cuiickoii depepaunmn, B TOM 4ynicie onpeaenseTt uenu,
3a4a4M 1 NpUHLUUNbLI Npobaunr, NpaBoBOE MOJIOXEHNE
L, B OTHOLUEHUM KOTOPLIX NpuMeHsaeTcs npobauus,
HanpaBfieHNs OeATENbHOCTU N NMOMHOMOYMS CyObeKTOB
npob6aunu B Poccuiickon @epepaumm (cT. 1). Mpu atom
npobaunsa onpenenseTcs Kak COBOKYMNHOCTb Mep, npu-
MEHSIEMbIX B OTHOLUEHUN OCYXAEHHbIX, NNL, KOTOPbIM
Ha3Ha4YeHbl NHble Mepbl YrOJIOBHO-NPAaBOBOIro xapakTe-
pa, 1 N1, 0CBOBOXAEHHbLIX U3 YYPEXAEHUNA, NCNOSHS-
IOWMX HakasaHnsa B BUAE MPUHYOAUTEsIbHbIX PaboT unm
nnweHus cBoboabl, KOTOpble oOKasanucb B TPYAHOM
XM3HEHHOW CUTyauumn, B TOM 4YUCIE pecouvann3auus,
coumanbHasi ajantauus U couuanbHas peabunuta-
uMs, 3awmTa npaB U 3aKOHHbLIX MHTEPECOB YKa3aHHbIX
nnu,.

BbigeneHbl Tpu Buga npobauun. MNepsbiii — 3TO UC-
nonHuTenbHas npobauns, npeacTaBnsowas coboi
COBOKYMHOCTb Mep, MPUMEHSIEMbIX YrOJIOBHO-UCMOJI-
HUTENbHBIMU MHCMEKUUSIMU B OTHOLLUEHMW KL, Haxo-
OAWKMXCA B TPYOHOW >XWM3HEHHOM cuTyauuu, npu wuc-
MOJIHEHUM Hakal3aHWI, He CBA3aHHbIX C U3onsumen
OCY>X[EHHbIX OT 06LecTBa (32 MCKJIIOYEHMEM OCYXAEH-
HbIX K WTpady, Ha3HAa4eHHOMY B KayeCTBe OCHOBHOIO
HakasaHus, N NPUHYOUTENbHLIM padoTam), N UHbIX Mep
YroJIOBHO-NPaBOBOIro XxapakTepa.

BTopoli — neHuTeHumnapHas npobdauus, npumeHsie-
Masl B OTHOLUEHUWN OCYXAEHHbIX B Y4PEXOEHUSX, UCNO-
HSAOLWMX HaKa3aHUsA B BUAE NPUHYANTESbHbIX paboT unimn
nnweHusa ceobonbl, NpencTaBnsowas cobon CoBOKYM-
HOCTb Mep, HanpaBJIEHHbIX HA MCMNPaBiiEHNE OCYXOEH-
HbIX, @ TakXe MOArOTOBKY OCYX[AEHHbIX, OTObIBAKOLLMX
HakasaHus B BUAE NMPUHYANTENbHbIX paboT uam nuwe-
HUS cBOOOAbI, K OCBOOOXAEHNIO N3 YKA3AHHbIX yYpex-
OEHUN.

TpeTuii — nocTneHuTeHuuapHas npobauus, npu-
MeHsieMasl B OTHOLLEHUN JINL, OCBOOOANBLUNXCS U3 YY4-
pPeXAeHUN, NCTIONHAOLWMX HaKa3aHsa B BUAE NPUHYOM-
TeNbHbIX PabOT NN NULLIEHNS CBOOOAbI, N OKa3aBLUMXCS
B TPYOHOW XNU3HEHHOW CUTYyaLnu, NpeacTaBnsiowas co-
OO0l COBOKYMHOCTb M€Ep, HanpaB/IEHHbIX HA pecoLumanm-
3auuio, coumanbHylo aganTaumio 1 coumanbHyo peabu-
amTaumio.

Kak BMOHO 13 M3NOXEHHOro, npeameT 3akoHa O
npobaunn Gonbluelin YacTblo BXOAUT B NpeamMeT yro-
JIOBHO-UCMONIHUTENbHOIO 3akoHopatenbctBa. U yro-

JIOBHO-UCMOJIHNTENbHOE 3aKOHO4ATeNnbCTBO, U 3akoH
0 npobauun perynmpyroT O6LLECTBEHHbIE OTHOLLUEHUS
MO MNPVMEHEHUIO OCHOBHbIX CPEACTB WCNPaBieHUs
OCYX[JEHHbIX BO BPEMS MCMNOJIHEHMUS (OTObIBAHUS) yro-
JIOBHbIX HakKa3aHW N MHbIX MEP YroJIOBHO-MNPaBOBOro
xapakTepa, a Takxe oka3aHuio nomolim ocBoboxpa-
emMbiM nuuam. B Hebonblioi yacTn npegmMeTt 3akoHa o
npobauun BbIXOAUT 3a NMpeaenbl NnpeamMeTa yrofoBHO-
VICMONIHUTENBHOrO 3aKOHOAATeNbCTBA 3a CYeT pery-
NMPOBAHNSA OTHOLLEHUI MO OKa3aHWIo MOMOLLM SINLaM,
OCBOBOOXAEHHbIM OT Haka3aHus No OoTObLITUN CpoKa Nn-
LeHns ceoboabl N NPUHYANTENBHbIX PaboT. Mpu aTOM
okasaHme aHanorMyHom MoMoLM nuuam, YCIoBHO-A0-
CPOYHO OCBOBOOXAEHHbIM OT YKa3aHHbIX Haka3aHui,
OXBaTblBAETCA MNpeaMeToM YrOfI0BHO-UCMOJHUTENb-
HOrO 3aKOHOAATeNbCTBA, MOCKOJMbKY Mbl pasgensem
MHeHure KO. A. TonoBacTOBOM U APYrUX YYEHbIX O TOM,
4YTO YCJIOBHO-A0CPOYHOE OCBOOOXAEHWE MNMPEeaCcTaBs-
€T co0O0I0 VMHYI0 Mepy YrosloBHO-NPaBOBOro xapakTepa
[13, c. 92].

3akoH o npobauun npegycMmaTpuBaeT LOBOJIbHO pa3-
HoOOpasHbI Habop Mep pecoumannaaumm, coumanb-
HOW apanTauun 1 couranbHoM peadbunmTaunm 1L, noa-
nagawowmx nog npobaumno. B cBoem 60JbLINHCTBE OHU
OXBaTbIBAOTCHA NPeAyCMOTPEHHbIMU B Y. 1 cT. 9 YUK PD
OCHOBHbIMW CpPeACTBaAMU UCMNPABEHUSA OCYXAEHHbIX,
HanpumMmep BOCMNUTATENbHON PaboTol C OCYXAEHHbIMMU,
nony4yeHMeM mmm obuiero n npodeccmoHanbHoro 06-
pa3oBaHus, 0OLEeCTBEeHHbIM Bo3aencTemem. OpHako
B 3akoHe 0 npobauuu NpegycMoTPeHO NMPUMEHEHME U
VHbIX Mep MUCMPaBUTESIbHOr0 BO3OENCTBUSA, Hanpumep
couuranbHom paboTbl B BUAE pa3nnyHbiXx GOpPM Okas3aHus
MaTepuanbHOM U MHOW COLMaNIbHOM NOMOLLN OCYXOEH-
HbiM. B cT. 17 3akoHa o npobauun pernameHTUpoBaHO
oka3aHne COAENCTBUS B BOCCTAHOBJIEHUU W yKpense-
HUW COLMANbHbIX CBA3EN OCYXOEHHbIX.

CnepyeT HanOMHUTb, YTO B TEOPWUU YrOJIOBHO-UC-
NOJIHNTENbHOrO NpaBa paHee npepgJjarany paclvpuTb
npeaycMoTpPeHHbI 4. 2 cT. 9 YUK P nepeyeHb OCHOB-
HbIX CPEACTB UCMPAaBAIEHUS OCYXAEHHbIX 3a CHET BKJIIO-
YeHUs B HEro couuasnbHoW paboTbl C OCYXAEHHLIMU U
noaaepXaHus MMy NO3UTUBHbIX COLMAlbHbIX CBA3eln [9,
c. 33]. Kak Ham npepcTaBnsieTcs, ¢ NnpuHaTnem 3akoHa o
npob6aunm NoSBUANCH JOMOJIHUTE NbHbIE OCHOBAHUS AN
peanunsaunm 3TUx NPeasioxXeHnin. 3To HeobxoaAnMo cae-
natb B Lenax obecneyenuns seayein ponm YUK P® kak
KOOMOULNPOBAHHOIO 3aKOHO4ATE/IbHOr0 akTa CUCTEM-
HOro xapakTtepa B cdepe perynmpoBaHns yroaoBHO-UC-
MOJIHNTENbHBIX OTHOLUEHUIA.

CnepyeT ydyecTtb 1 onbIT rocygapcte CHIL B cT. 7 YUK
Pecnybnukun Kazaxctan 2015 r., Hanpumep, Nnpeaycmo-
TPEHO B Ka4eCTBE OCHOBHOrO CpeacTBa MCApaBneHus
OCYXJEHHbIX NoAAepXaHne MU NO3UTUBHbLIX CoLMab-
HbIX CBA3EMN.

PerynnpoBaHue B yroJsi0BHO-UCMOJIHUTE/IbHOM 3aK0-
HogaTesIbCTBE OTHOLUEHWH, CBS3aHHbIX C BbIMOJIHEHNEM
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OCYXEHHbIMU KOHCTUTYLIMOHHOM 005S13aHHOCTM 110 3a-
wmte OTeyecTBa

B cT. 8 YVIK PD 3akpenfieH NpuvHLUUN AeMoKpaTnuama,
npu peanusauum KOToporo obecneyvMBaeTcsi yyacTtue
OCYXJ[AEHHbIX B Aenax rocypapctea. lNpu Bcen Hera-
TUBHOI peakumn rocygapcrtea u obLiecTBa Ha COBEp-
LWEHHbIE OCYX/AEHHbIMU MPEeCTynaeHns 6bi10 O6bl oLwn-
OOYHBIM paccMaTpmBaTb MX Kak WU3roeB, OTPEe3aHHYIo
OT rocygapcTtea 1 obuiecTBa coumanbHyo rpynny. 9710
KpaeyronbHoe A YroA0BHO-UCMOJHUTENBHON MNONN-
TUKM M 3aKOHOJATesnbCTBaA MOJIOXEHME 3aKpenneHo B
cT. 10 YUK P®, cornacHo KOTOPOW OCYXAEHHbI Hes3a-
BUCUMO OT BuAa OTObIBAEMOro Haka3aHUs He nuaeT-
Ca rpaxpgaHcTBa W MpPaBOBOro cratyca rpaxjaHuHa.
JaHHOe nonoxeHne 3akoHa MO3BOJSIET B NMOBCEOHEB-
HOW MpaKkTUKEe MCMOJIHEHUS Haka3aHu obpalaTbCsa K
rpaXx4aHCKMM 4yBCTBAM OCYXAEHHbIX U TEM CamblM
pasHoobpa3nTb apceHaNn BoCnUTaTeslbHOW paboThl.
Mpumepbl 06paLLeHns K rpaXx4aHCKMM YyBCTBAM OCYX-
OEHHbIX UMENN MECTO B UCTOPUU HALLEro rocyaapcTBaa,
Hanpumep BO BpeMs Bennkon OTe4ecTBEHHOW BOWHHbI.
Bbinv OHM 1 B nocneaywowmn Nepuos, Hanpumep npu
AMKBUJaUMM nocneacTteuin 3emnetpsiceHns B Cnuta-
ke (ApmeHus, 1988 r.), B cnyyae B3pbiBa rasa u rubenm
naccaxupoB [ABYyX Maccaxupckmx noe3nos (balwku-
pusa, 1989 r.). VimeloTCca OHM N B COBPEMEHHOE BpPEMS,
06 9TOM MOXHO y3HaTb U3 MaTepuanoB odULMaNbHOro
cainta ®CUH Poccumn, onucbiBaloLWEero nomMollb 0Cyx-
OEHHbIX B TyLUEHUM NeCHbIX NoxapoB B KpacHOSpCKOM
kpae, Pecnybnuke Komu n ppyrux permoHax Hawemn
CTpaHbl.

MOXHO BblAENNTb HECKONLKO GOPM y4acTus OCYyX-
OEHHbIX B Aenax rocyaapcTtsa, 4To NO3BONSET caenatb
BbIBOJ, O TOM, YTO OCYXJEHHbIN rpaxkaaHunH, Kak 1 apy-
rme rpaxpaHe, SBAsieTcs CyObekToOM yrnpaBfieHUs rocy-
napcteoM [14]. OgHo 13 Taknx GopM SIBNSETCS 3alimTa
cBoero OteyecTBa. ns 9T0ro, Ha Haw B3rnasa, UMetoT-
c HeobXxoOVMble KOHCTUTYLIMOHHO-MPABOBbLIE OCHO-
BaHus. CnenyeT B MepBylO0 o4yepenb ykasatb Ha cT. 59
KoHcTutyunm Poccuiickon depepaunun, KOTOpPOK Ha
rpaxaaH BO3JI0XXeHa novyeTHas 0693aHHOCTb 3aLMLLLaThb
OTeyecTBO. Kak COBEpPLUEHHO MpaBWIbHO 3ameyvaeTt
npencepnatens focynapcteeHHoro CobpaHusa — Kypyn-
Tas Pecnybnukn balwkopTocTaH AOKTOP OpUONYECKNX
Hayk, npodeccop K. B. Tonkayer (B 90-x rr. npowsioro
Beka npenogaBatenb Pa3daHCckonm Bbiclien wkonsl MB/,
CCCP), «ocyxaeHHble TOXE MMEIOT NpaBo YyBCTBOBATb
cebs rpaxgaHamMm n HecCTU OTBETCTBEHHOCTb 3a 6yay-
Liee CTpaHbl, B KOTOPOM OHU XMBYT. OrpaHmMymBaThb 1Ux
BO3MOXHOCTWN B peanusaumm 3Ton 0683aHHOCTU Oblio
Obl B KOpHE HenpaBuibHO» [15].

OnpepeneHHble Warn gnsg co3gaHus 3akoHonaTenNb-
HOl 6a3bl BbIMOJIHEHUS OCYXAEHHbIMU FPaXAaHCKOro
ponra no 3awmte OTevyecTBa ObIV NPEANPUHATBLI 3aKO-
Hopatenem. Tak, PegepanbHbiM 3akoHOM OT 04.11.2022
Ne 421-®3 «O BHeceHun nameHeHuin B GepepanbHbiii

3aKkoH “O MoGUIN3aLNOHHOM NOAFrOTOBKE U MOBUIN3a-
unmn B Poccuiickon depepauymn”» 6b110 NnpegycmoTpe-
HO, 4TO MOGBUIM3aLUM He noanexar rpaxnaHe, ume-
IOLLME HECHATYIO WM HEenoralleHHyl0 CYAMMOCTb 3a
COBEpPLUEHME HE BCEX TAXKUX NPECTYMEHUN, a TONbKO
nPecTyniaeHnii NPOTUB NOJIOBO HENPUKOCHOBEHHOCTU
HECOBEPLLUEHHOJNIETHErO MO0 NPECTYNIEHWI MO Nepey-
HI0, yCTaHOBJIEHHOMY B 4. 4 cT. 17 3akoHa 0 mobunmnaa-
uun. YKasaHHbIn 3aKOH CO34an NpaBOBYK OCHOBY O
BOEHHOW MOOMAM3aUMN OCYXAEHHbIX, OTOLIBLUNX Yro-
JIOBHOE HakasdaHue, HO MMeILWMX CYAUMOCTb, a TakXe
019 OCYX/EHHbIX YCJIOBHO Ha ocHoBaHuu cT. 73 YK PO,
NMOCKOJIbKY BO3MOXHO BO3J/IOXEHME 00S3aHHOCTU MO
OCYLLECTBJIEHNIO KOHTPONSA 3@ YCAOBHO OCYXOEHHbIMU
Ha KOMaHOOBaHME BOMHCKMX YacTel B COOTBETCTBUUN C
4. 1cT. 187 YUK PO.

OpHako O/ BOEHHOM MOOMNM3aumMm OCYXAEHHbIX,
OTObLIBAKOLLMX YrOIOBHbIE Haka3aHus, NMPaBOBbIX OCHO-
BaHWUIM MoO-npexHeMy He co3[aHo. HopMbl yrosloBHOIMO
1 YrofI0BHO-UCMOJIHUTENbHOIO 3aKoHO4ATeNnbCTBa He
copepXaT OCHOBaHWM Ansi NPMOCTaHOBJIEHUS Hakasa-
HUS UM OCBOOOXAEHUS OT €ro 0TObIBAHUS MO NPUYMHE
BOEHHOW MOBUAIN3aLum oCyXaAeHHOro. MNonoxeHne Mor-
N0 6bl YaCTUYHO MOMNPaBUTb NMPUHATUE 3AKOHOMPOEKTA,
BHECEHHOI0 B KOHLe ceHTabpsa 2022 r. locynapcTBeH-
HbiM CobpaHuem — Kypyntaem Pecnybnukun bawkopTo-
cTaH B locypapcTtBeHHyto ymy Poccuiickon depepa-
LI VI TPU3BAHHOIO NyTEM M3MEHEHUS HOPM YFOJIOBHOIO
3aKoHO[aTeNbCTBA Y3aKOHUTb y4acTue OCYXAEHHbIX,
OTObIBAOWIMX NUeHne cBOGOAbI U MPUHYOUTESNbHbIE
paboThl, B cneumanbHOM BOEHHONM onepauun. OgHako
3TOro HegoCTaToO4HO. BbiNo 6bl LenecoobpasHo, ToMb-
KO Ha HECKOJIbKO MHbIX MPUHLUMNAX, PEWNTb 3akoHoAa-
TENIbHO BOMPOC U B OTHOLUEHUN BOEHHOW MOGUIM3aLmnm
OCYX[EHHbIX, OTObIBAIOWMX HakasaHus 6e3 nsonaumm
oT obuiecTBa. Peyb naeT o TakmMx HakazaHusax, kak 0o6s-
3aTefibHble paboThl, WTpad (ecnnM OH UCMNOSHAETCS B
paccpoyKy NN OTCPOYEH B UCMOSTHEHUN), NCNPABUTESb-
Hble paboTbl, orpaHnyeHne ceoboabl, NMLLIEHME NpaBa
3aHMMaTb OMpefeneHHble OO/MKHOCTU U 3aHUMATb-
CA ONpenefieHHON AeATeNbHOCTbIO, MPUHYOUTESNbHbIE
paboThl.

Tak>xe Luenecoobpas3Ho yperynmpoBaTtb OCHOBAHUA U
nopsiflok 0CBOBOXAEHUS OCYXAEHHbIX K JIULLEHUIO CBO-
60abl ycnoBHo (cT. 73 YK P®) 1 ycnoBHO-A0CPOYHO OC-
BOOOXAEHHbIX OT 0TObIBaHMS HakazaHus (cT. 79 YK PD).
EnBa nv MOXHO 9TOT CMMCOK AOMONHUTL 32 CYET N,
KOTOPbIM NpeaoCcTaBNeHa 0TCpoYyKa OTObIBAHNS Haka3a-
HUS B CBA3M C Ie4eHneM OT HapkoMaHum (cT. 82.1 YK PD)
WM BOCNUTaHneM pebeHka e AMHCTBEHHbIM poanTenemM
(cT. 82 YK PD).

YctaHoBneHne B yroi0BHO-UCMOHUTEbHOM 3aK0-
HoAaTesIbCTBE [OrMNOJIHUTESIbHBIX rapaHTuii obecrieve-
HUSI IPaB 1 3aKOHHbIX UHTEPECOB OCYXAEHHbIX

MpekpalieHre uneHcTea B CoeTe EBponbl 1 BbIXOS,
n3-nop topucamkummn ECIMY He oonXHbl MOBNEYb CHUXE-
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HME YPOBHS 3aLLNTbI MPaB YesioBeKa Ha HaLWOHaNbHOM
ypoBHe. Kak npeacTaBnseTcs, B COXMBLUMXCA peannsax
[OMXKHbI ObITb NPEeANPUHATEI MEPLI MO YCUIIEHWIO rapaH-
TN cobnoaeHns npae CybbeKTOB YroIOBHO-UCMNONHM-
TENbHbIX OTHOLLEHWUN, ANS Yyero TpebyloTCs N3MEHEHUS
1 OMNONIHEHNS HOPM YFO/IOBHO-UCMNOMHUTENIBHOIO 3aK0-
HoOaTenbCcTBa.

OOHO 13 TakMx M3MEHEHUI HeOOBXO0OAMMO BHECTU B
CT. 24 YUK P®, pernaMmeHTMPYIOLLYI0 OCHOBaHUSA 1 Mo-
pSAoK nocelleHns 6e3 cneumanbHOro Ha To paspelue-
HUS YYPEXAEHU U OPraHOB, UCTIONHALWMX HAKa3aHUS.
Mcxons n3 nepeymcnenuns cybbekToB, KOTOPbIM NPeao-
CTaBJIEHO 3TO NpaBo, CleayeT NpM3HaTh TO, YTO NOA06-
Hble NMOCEeLLeHNs He eCTb camouenb. OHM HanpaBfeHb
Ha pelleHre 3aaa4d no obecnevyeHmo coboaeHNs NpaB
M 3aKOHHbIX VMHTEPECOB OCYXAEHHbIX W MOBbILIEHWE
3P DEKTMBHOCTN AEATENIbHOCTU rocygapcTea Mo UC-
NMOJIHEHUIO YFONIOBHbIX HakadaHuin. OgHOM U3 rapaHTui
BbIMOJIHEHMS YKa3aHHbIX 33434 SBJISETCA BO3MOXHOCTb
noJsly4eHns [OO0CTOBEPHOM wuHdoOpMaumm Hemnocpen-
CTBEHHO OT OCYXAeHHbIX. [encTBylowen pepakuuen
4. 2.1 cT. 24 YUK P® npenycMoTpeHo, 4To npaBom 6e-
cefoBaTb C OCYX[OEHHbIMU HaeauHe B YCNOBUSX, MO-
3BONSIOWMX NPEACTABUTENIO aOMUHUCTPALUN YUYPEX-
OEHUSA UK OpraHa, NCMONHAIOLWEro Haka3aHus, BUAEeTb
OecenyoLWMX, HO HE CMbIlWATb UX, NOJb3YTCHA TOJbKO
YNONMHOMOYEHHbIV NO npasaMm 4enoBeka B Poccuickon
depepaumm 1 ynonHOMOYEHHbBIE MO NpaBam YenoBeka B
cyb6bekTax Poccuiickoii @epepaumn. 3ta Hopma cTaBuT
B HEPABHOE MOJIOXKEHME UMEIOLLUX aHaNornyHble 3aaa-
4Yn No 3awmTe npas yenoseka YMNOAHOMOYEHHOro npu
Mpe3upeHTe Poccuiickon depepauunm no npaesam pe-
6eHKa, YNOoMHOMOYEHHbIX MO NnpaBamMm pebeHka B CyOb-
ekTax Poccwuiickon ®epepaunn, YNOoAHOMOYEHHOrO
npu MpeangeHte Poccuiickon @epepauumn no sawmte
npae NpeanpuHuMaTenei, ynoaHOMOYEHHbIX MO 3aLln-
Te npas npegnpuHuMarenen B cybbektax Poccuiickon
depepaumn. Mexay TeM UM, Kak HAKOMY MHOMY, Takxe
[OMXKHbI ObITh NPEAOCTaBMEHbI FapaHTUX KOHGUAEHLM-
anbHOCTM Becepn C OCYXAEHHbIMU, NMOCKONbKY MOMUMO
CBeLEeHNI O HapyLLUEeHUsIX NpaB YesoBeka BO BPeEMS OT-
OblBaHMS Haka3aHusa B 6ecefax C ykasaHHbIMU OMOya-
CMeHaMUn MOryT OblTb OrnalleHbl CBEAEHUS O YAaCTHOM
XU3HU LA, HanpuMmep TanHa YCbIHOBEHUS UM KOM-
mMepyeckas TanHa.

Kpome TOro, 6yksanbHoe TonkoBaHue 4. 2.1 cT. 24
YUK P® B conocTtaBneHmn ¢ 4. 1 cT. 24 YUK PD noaeo-
JISeT caenartb BbIBOA, O TOM, YTO ApPYrue OO/DKHOCTHbIE
nnua, ykasaHHbole B 4. 1 ¢T. 24 YUK P®, He nmetoT npaea
6ecefoBaTb C OCYXAEHHbIMW HaeaMHE B YCII0BUSAX, MO-
3BONAOLWMX NPeacTaBUTENO afgMUHUCTPALMN yUYpex-
OEHUNSA UK OpraHa, NCMOMHSAIOWEro Haka3aHus, BUAEeTb
OecenyloLWmx, HO He CNbIWaTbh UX. DTO MONIOXEHME He
NO3BONSIET COTPYAHUKAM MPOKYPATYypPbl, BbILLECTOALLLNX
OpPraHoB YroslIoBHO-UCMOSIHNTENbHOW CUCTEMbI BbINOJ-
HATb CBOW OOMKHOCTHbIE 06S13aHHOCTU B pamMKax OCy-

LECTBIIEMOro MMM NPOKYPOPCKOro Hagsopa uan Be-
[OOMCTBEHHOIO KOHTPOJIS.

MpumennTensHo k lMpe3npeHty Pocculickonn Pe-
nepauun, TMpepcepatento [MpaeButenbctBa Poccuin-
ckoii depepaumm, MUHUCTPY tOCTMUMKM Poccuiickoi
depepaunn, uneHam Coseta Pepepauumn, genyraram
locypapcteeHHOW [lymbl 1 APYIrUM OOSXKHOCTHBIM Jn-
Lam, ykazaHHbiM B 4. 1 ¢T. 24 YUK P®, oTcyTCcTBME NpaBa
6ecenoBaThb C OCYXAEHHbIMU HaeAnHe yuepbHo B 3Tu-
4eCKOM acnekTe, NOCKOosbKY PpakTU4eCckn O3Ha4YaeT He-
[OBEPUE K HAM.

B cBsi3u ¢ n3noxeHHbiM B 4. 2.1 cT. 24 YUK P® cnoBa
«YNOMIHOMOYEHHbI N0 NpaBam 4yenoBeka B Poccuickon
depepaumn, ynonHOMOYEHHbIE MO NpaBaM YesloBeka B
cybbekTax Poccuiickon depepauun» cnemyeT 3ame-
HUTb cnoBamMu «[JOMKHOCTHbIE LA, YKa3aHHbIE B Ya-
cTn 1 HacTosweln ctaTbk». NogobHoe peleHne Nnpenna-
raeTcs B TeopeTuyeckoi mogenu Obuei 4yacTy HOBOro
YronoBHO-UCNONMHUTENBHOIO Koaekca Poccuiickon de-
nepauun [16, c. 216].

Heobxogumo eule pas npopadboTaTb BOMPOC O POU
agBokara B 0kazaHum lopmManN4YeCckom NOMOLLM OCYXOEH-
HbIM U YCUJIEHUWN rapaHTuin ee peanusauun. B kayecTtse
npvmepa npuBeneM rapaHTum cobnofeHns afBokat-
CKOW TalHbI.

B HacTosiwee Bpems B YUK P® pernameHTUpoOBaHbl
Takve GOpMbl MNONYYEHUSI OCYXAEHHBIMU K JULLEHUNIO
cB0oOOAbl IOPUANYECKOW MOMOLLM OT a[BOKaToOB, Kak
CBUOAHUA 1 nepenucka ¢ Humu. Mpu 3ToM ycTaHoBNe-
HO, YTO CBUAAHUS OCYXAEHHbIX C aABOKAaTOM MNpeno-
CTaBNslOTCA HaeguHe, BHE MNPenenioB CAbIWUMOCTU
TPEeTbUX N1y, n 63 NPUMEeHEHNA TEXHUYECKUX CPEeACTB
npocnywmnBaHnda. TanHa Nepenuckm C OCYXOEHHbIM,
cornacHo 4. 3 ct. 91 YUK P®d, rapaHTupyeTcs yxe He
ajBokatam, a JiMlb 3aWNTHUKY OCYXAEHHOr0, YTO Cy-
LECTBEHHO OrpaHnN4ymMBaeT MPUMEHEHME 3TOW HOPMbI:
3aLNTHUK — 9TO NPOLLECCYaNIbHOE MOJIOXEHME aaBokaTa
B Yro/IOBHOM MpoLLecce 1 Npou3BoACcTBe No aenam o6
aAMVHNCTPATUBHBIX NMpaBoHapyLleHusx. OgHako aaBo-
KaT MOXET BbICTynaTb NPenCTaBUTENEM OCYXAEHHOro
B rpaxxgaHCKOM MpoLuecce, Hanpumep npu pasroae u
pasgene MMyLLeCcTBa, aAMUHUCTPATMBHOM MpoOLLecce,
Hanpumep npu o6XanoBaHUN HE3aKOHHbIX OeNCTBUI
aaMUHUCTPALLINUM UCNPaBUTESIbHOIO YYpeXeHuns B cyae
WJIN UHBIX TOCYAAPCTBEHHbIX OpraHax. M B Tom, 1 B Apy-
roMm cnyyasix Heobxoammo obecnedvyeHne agBoKaTCKOM
TalHbl, B KOTOPYIO B COOTBETCTBMN C 4. 1 cT. 8 Depne-
panbHoro 3akoHa ot 31.05.2002 Ne 63-d3 «0O6 anBo-
KaTCKOW AesaTenbHOCTM U agBokatype B Poccuinckon
depepaunn» BXooaT Nobble CBeAEHUs, CBA3AHHbIE C
OKa3aHMeM aBOKATOM OPUANYECKON NMOMOLLN CBOEMY
[oBepuTento.

Takxe cnegyet yyuTbiBaTb, 4TO TamHa MNEepPEnmcku
OCYXJEHHOro C 3alUTHMKOM HE rapaHTupyeTcs BO
BCcex cnyyaax. Ecnu agMuHucTpaumsa ncnpaBuTesnbHO-
ro y4ypexngeHus pacnonaraet SOCTOBEPHbIMU OaHHbI-
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MW O TOM, YTO CoAepXallnecs B nepenncke ceeneHus
HamnpasJfieHbl HA WHULVMPOBAHWE, MAAHWPOBAHUE WU
opraHusauunio NpPecTyrnieHns nmbo BOBJIEYEHNE B €ro
COBEpLUEHNE [pyrux Nnuu, KOHTPOJSIb MUCEM, MOYTO-
BbIX KapTo4yek, TenerpadHbIX N UHbIX COOOLLLEHNI OCY-
LEeCTBASEeTCS N0 MOTUBUMPOBAHHOMY MOCTAHOBIIEHUIO
HavaslbHMKA WCMPaBUTENbHOIO YUYPEXAEHUs WM ero
3amMecTutensa. [JaHHOe WUCKJIIOYEHNE TakXe Bbi3blBAET
COMHEHUS B €ro 060CHOBAHHOCTWN: B TEOPUM YIrOJIOBHO-
MCMOJIHUTENbHOIro NpaBa HeEOAHOKPATHO Npeaaranochb
CYyObEKTOM MPUHATUSA PELLUEHNSA O KOHTPOJIE NEPENUCKN
OCYXJEHHOro C 3alMTHUKOM CAENaTh CyA, a HEe Havyab-
HMKa NUCMPaBUTENbHOMO yupexaeHus, TeMm 6onee ero 3a-
MecTuTtens [16, c. 147].

TenedoHHbIE NepPeroBopbl OCYXOEHHOIO C agBoKa-
TOM, BbICTYMNalLWMM Kak B Ka4ecTBe 3alMTHMKA, TaK 1
B KayeCcTBe MNpeacTaBUTENs, MOryT KOHTPONMPOBATb-
CA MepcoHasioM UCMNPaBUTENIbBHOITO y4pexaeHusa (4. 5
cT. 92 YUK P®). Takoe pelieHne 3akoHopaTens npea-
CTaBNSIeTCA HaM [O0BOJIbHO MPOTMBOpPeYMBbIM. Ecnn
a4BOKaT IMYHO BCTPEYAETCS C OCYXAEHHbIM, TO rapaH-
TUPYeTCS KOHPUAEHUMANLHOCTb MHPOPMaLUK, a ecnu
pasroBapuBaeT no TenedoHy C OCYXOEHHbIM, TO HET.
Mexnay Tem B McnonHutensHom kopekce Pecnybnunku
MonpgoBa o1 24.12.2004 Ne 443-XV (C USBMEHEHUAMU 1
OOMNONIHEeHNAMU No cocTosiHuio Ha 21.07.2022) conep-
XNUTCHA 3anpeT OCYLLEeCTBNEHUS LEeH3ypbl Mepenucku
M npocnywmBaHus TenedOoHHbIX MeperoBopoB OCYX-
OEHHOro ¢ agBokatoM 6e3 Kakux-nmbo WCKIYEeHUNR
(cT. 210). BO3MOXHO, 3TO Xe crnepyeT 3akpenuTb U B
YUK PO.

YctpaHeHne npobesnos, npoTuBOpPEeYnii n oLLnMOOK B
YroJ10BHO-UCMO/IHUTEIbHOM 3aKOHOAATe/IbCTBE

Mpob6enbl, CUCTEMHbIE W YacTHble NPOTUBOPEYUS
MU owmnbKM, K COXaneHuto, BCTpevaloTcs B OOMbLUNH-
CTBE 3aKOHOAATesbHbIX akTOB. OHM CBMAETENbCTBYIOT
0 HM3KOM KayecTBe 3aKOHOTBOpYeckoi paboTtbl. B YUK
P® oHM Kak NpUCyTCTBYIOT C CaMOro Havyana geicTBuS
[aHHOro KoAekca, Tak U NMPOosIBASIIOTCH B MOMEHTbI BHE-
CeHUs HenpoayMaHHbIX U3MEHEHWIA U OOMOSIHEHWU B
Hero. B Teopuu yYronoBHO-UCMONHUTENLHOrO Mpasa
[aHHbIM HefocTaTtkaM yaenseTcsa onpeaesieHHOe BHU-
MaHue [17]. He cTaBa 3aga4m MX MCHEPNbIBAOLLETO
nepeymcneHns n nogpobHOro aHannsa, OCTaHOBUMCS
Wb Ha OAHOM, Haubonee nokasaTteflbHOM MPOTMBO-
peunn.

Ctatbs 158 YUK P® pernameHTupyeT NopsaokK npo-
BEeAEHUS CBUOAHWA C OCYXAEHHbIMU BOEHHOCIYXa-
W1Mn, oTOLIBAIOLVMMN HaKasaHne B OUCLUMNINHAPHOM
BOMHCKOW YacTu. B 4. 3 aTOM cTaTbM YCTAHOBMIEHO, 4TO
ONNTENbHbIE CBUOAHUSA OCYXAEHHBIM BOEHHOCIYXa-
LWMM NPenOCTaBNSIOTCS C Cynpyrom (Cynpyroi) n 6nms-
KUMWU POACTBEHHMKAMU, a C paspelleHns komaHaupa
OVCUVNINHAPHOW BOMHCKOM 4acTW — C MHbIMU NMLAMU
yeTblpe pasa B TeYeHue roga MpoOAOIKUTENbHOCTbIO
[0 Tpex CyTOK C MNpaBOM COBMECTHOrO MNpOXWBaHUS

B creuunanbHo 060pyAOBaHHOM MOMELLEHUN AUCLN-
NMJAVMHAPHON BOWMHCKOW 4YacTM NMBGO MO YCMOTPEHUIO
KOMaHavpa OUCLUMIMHAPHOW BOWMHCKOW 4acTu 3a ee
npenenamu.

Mexay Tem, cornacHo 4. 1 c1. 55 YK P®, copepxa-
HUe B OUCUMUNJIMHAPHOW BOMHCKOW YacTu Ha3HavyaeTcs
BOEHHOCIyXallMM, NMPOXOAALWUM BOEHHYO CnyX0y no
npu3bIBY, a TakXXe BOEHHOCYXaLlMM, NPOXOASALLIMM BO-
€HHYI0 CcNy>X0y MO KOHTPAKTY Ha OO/MKHOCTAX PSA0BOro
M CEPXAHTCKOro COCTaBa, eCNM OHW HA MOMEHT BbIHE-
CEHUS CyO0M NPUroBopa He OTCAYXUN YCTAHOBIEHHO-
ro 3aKOHOM CpoOKa CyX06bl MO NPU3bIBY.

CornacHo 4. 1 c1. 22 depepanbHOro 3akoHa OT
28.03.1998 Ne 53-D3 (pen. ot 24.09.2022) «O BOMHCKOM
0683aHHOCTU 1 BOEHHOW cnyx6e» (C n3m. n gon., BCTy-
nun B cuny ¢ 13.10.2022) npu3biBy Ha BOEHHYIO Ciy>X0y
nognexart rpaxgaHe My>CKOro nosa B Bo3pacte ot 18
0o 27 neT, cocTosAMe HA BOMHCKOM y4YeTe UnN He CO-
cTosiLme, Ho 06553aHHbIE COCTOSATh HA BOMHCKOM Y4eTe U
He npebbiBatoLLMe B 3anace.

Takum 00pa3oM, B OUCLMUMIMHAPHBIX BOMHCKUX Ya-
CTsX OTObIBAIOT HakasaHWe UCKIIIOYMTESIbHO N1La MyX-
ckoro nona. MNpepocTaBneHne BOSMOXHOCTU BOEHHOC-
nyXawemy nmuy MyXCKOro nosa npoBOoAUTb CBUOAHUS
C Cynpyrom (nMuoM MYXCKOro rnona) npegnonaraet
3ak/ilodyeHne mMexnay HuMMKM ogHononoro 6paka, oaHa-
ko B Poccuiickoin depepaumn takme 6pakm HE MOryT
ObITb 3akJitodeHbl. B cT. 72 KoHcTuTtyuum Poccuiickoi
depepaumm MHCTUTYT Bpaka onpenenseTcs Kak Col3
MY>UYMHBI U XeHLWWHbI, O6 3TOM Xe CBUOETENbCTBYIOT
HopMbl CemeliHoro kogekca Poccuiickoii depepaunm,
roe B 4. 3 CT. 1 yka3biBaeTcsd Ha TakoOW MPUHLUN Cce-
MbM, KaK JOOPOBOJIBHOCTb CO3a MYXUYMHbI N XEHLLM-
Hbl. A B CT. 12 9TOro xe KoAekca yCcnoBMeM BCTYMIEHUS
B Opak onpeneneHo B3aMIMHOE COrflacue MyX4YuHbl 1
SKEHLLMHBI.

OT0 NpoTMBOpeEUYMe NOABUIACH B KOAEKCE MO UTOram
npoxoxaeHns B 1996 r. AMHrBUCTUYECKON 3KCMepTu-
3bl npoekTa YUK P® nocne BToporo 4teHusi. O6bsACHS-
JI0OCb OHO HEOBOXOAMMOCTBIO 0OecnevyeHns reHaepHoOro
paBeHcTBa. OQHaKo Takoe PaBEHCTBO MOXET B 4AHHOM
cnydyae obecneymBaTbCs, €Cnv B AUCLUMNIIMHAPHOW BO-
VMHCKOW 4YacTu 6yaoyT OTObIBaTb Haka3aHWE >XEHLLUHBbI.
Ons 9T0ro Heo6xo04MMO BBECTU 006A3aTesIbHbIN NPU3bIB
Ha CPOYHYIO BOMHCKYIO CNY>XOY XEHLLUVH, KaK 3TO Nnpea-
yCcMOTpeHO B M3paunne. lNoka Takoro peweHmns He npeg-
BMAWTCS B NEPCNEKTMBE, MO3ITOMY YKa3aHHOEe NPOTUBO-
peyre HeobxoANMO NCNPaBUTb.

BbiBOoAbI

1. CoBpEMEHHbIN NEPMOA POCCUNCKOM AENCTBUTENb-
HOCTU U3MEHWI NPUopUTETHLI Cpean GakTopoB, onpene-
NSIOLWNX COBEPLUEHCTBOBAHME YrONOBHO-UCMONHUTENb-
HOro 3akoHogaTtenbcTea. CyllecTBEHHO 0Ccnabno (Ho He
MCYE3/0) BJINSHME BHELIHENOANTUYECKMX HaKTOPOB,
3aKkJIYaLWNXCS B HEOOXOOMMOCTU MOALEPXAHUS Ha
OO/MKHOM YPOBHE MEXIOCYAapCTBEHHOIO COTPYAHMYE-
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CTBa W BbIMOJIHEHUS MEXAYHapOHbIX CTaHAapToB 06-
paLleHnst C OCY>XOEHHbIMMU.

2. Mpun ocnabneHnn BAUSHUSA Ha COBEPLLUEHCTBOBA-
HVYE YroJIOBHO-UCMOSHUTENBHONO 3aKOHO4ATENbCTBA
BHELLHEMONUTNYECKMX (PaKTOPOB B COBPEMEHHbIX YCI10-
BUSAIX BO3PACTAET 3Ha4YeHne GakToOpOB SKOHOMUYECKNX.
Mpexae Bcero peyb MOET O TEX U3 HUX, KOTOPbIE Xa-
pPakTePU3YIOT COCTOSHNE 3KOHOMUKM Poccum (BanoBbin
BHYTPEHHUI NPOAYKT, ero o6bem 1 guHamuka) u npu-
OpPUTETbI 3KOHOMMYECKOM MOINTUKN FOCYAaPCTBA.

3. MNMoa BAMSIHMEM 3KOHOMMYecKnx HakTopoB NyTb
BHECEHMS YaCTUYHbIX UBMEHEHUI N OOMNOSIHEHUN B Yro-
JIOBHO-UCMOJIHUTENIbHOE 3aKOHO4ATENLCTBO OYAET npe-
BanMpoBaTb M HA COBPEMEHHOM 3Tane, 1 B CpeaHeCcpoH-
HOW nepcnekTuee. MpryemMm NpUHUMaeMble NU3SMEHEHUS U

[ CNUCOKUCTOYHUKOB

[OMNONIHEHMS HE A0JIKHbI TPe6OoBaTb BI0AXKETHbBIX PACX0-
[0B Ha CBOIO peanna3auuio.

4. Hanbonee akTyanbHbIMU (HO HE €ANHCTBEHHbLIMM)
HanpaBfIEHUS MW COBEPLUEHCTBOBAHUS  YrONOBHO-UC-
MOJIHUTENbHOIO 3aKOHOAATENbCTBA C YYETOM CJIOXMB-
Lnxcsi B POCCum COBPEMEHHbIX YCNOBUI MOXHO Ha3BaTb
pernaMmeHTaunio 00LLECTBEHHbBIX OTHOLUEHWIA, CBA3aH-
HbIX C npuHATMEM B Poccuitickoin depepaunn 3akoHa
0 npo6auun, BbINOAHEHWEM OCYXIEHHBIMU KOHCTUTY-
LIMOHHON 06s13aHHOCTM no 3awuTte OTeyecTsBa, ycTa-
HOBJIEHMEM [OOMONHUTENBbHBLIX rapaHTUin obecnevyeHus
npaBs 1 3aKOHHbIX NHTEPECOB OCYXAEHHbIX. OTAENbHOrO
BHUMaHWS 3acC/lyXMBaET 3a4a4a ycTpaHeHns npobenos,
NMPOTUBOPEYN U OLLNBOK B YrOIOBHO-UCMOTHUTENbHOM
3aKkoHOOaTeNnbCTBe.
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Pedepart

BBeneHve: B CTaTbe aHaNU3UPYIOTCS HOPMbl YrOMIOBHOIMO U YrOfOBHO-UCMOMHUTENBHOIO 3a-
KOHOAATEeNbCTB, NpeaycMaTpmsaloLme nx 3afadm, Leam Hakas3aHs n ero NCNoJIHEHUs, yCTaHaBs-
JINBAETCH UX COOTHOLLEHME. YTBEPXOAaeTCcs, YTO OCHOBHAsA coumvanbHas 3ajaqa aTux 3akoHona-
TENbCTB — OXpPaHa YenoBeka, 06LLEeCTBA U FOCYAaPCTBA OT MPECTYMHbIX MOCAraTebCTB, @ OCHOBHOM
I0PUANYECKON UX 3a[a4el AaBnseTcs npeaynpexaeHe npecTtynneHnin. NMocnegHen [onkHbl ObiTh
NOAYNHEHBI BCE NMHCTUTYTbI U HOPMbI YTOJIOBHOIO 1 YTOJIOBHO-UCMONIHUTENBHOMO 3aKOHO4AaTENbCTB,
a TaKXXe Lenun HakasaHus, B TOM Y1Cne UCnpaBieHne oCy>XaeHHoro. icnpaBneHne — OCHOBHOWM CMo-
cob npenynpexaeHns HoBbIX NPecTymnieHuii. PaccmaTtprBaeTcs B 9TOM KOHTEKCTEe Takxke npobne-
Ma pecouuvanmsaumm oCyXaeHHbIX. MicrnpasneHne npn3saHo CTaTb HacTbio pecoumanndaumnn. Ljess:
Ha OCHOBE 0600 EHNS UICTOPUYECKOTO 1 COBPEMEHHOIO 3aKOHO4ATESIbHOI0 OMblTa POPMUPOBAHMS
Lenein, 3aja4y yronoBHOro 3akoHa, Haka3aHusi U ero UCMONHEHWS BbISIBUTb UX 06LLME N OTANYUTESTb-
Hble MPU3HaKW, ONPeaenuTb NX ONTUMNIALLMIO N COPUEHTUPOBATL B 3TOM 061acTn 3akoHOAATENSA U
NPaBONPUMEHNTENBHYIO NPaKTUKY. MeToasl: nccnegoBaHne OCHOBAHO Ha MCMONb30BaHUM Tpaau-
LIMOHHBIX A1 YTONOBHOIO 1 YrOJIOBHO-UCMNOMHUTENbHOMO NpaBa MeToA0B: aHann3a 1 cuHTesa, no-
rMYyeckoro, peTpoCnekTUBHOIro, GopManbHO-T0rMY4EeCKOro, CPaBHUTENIbHO-NPaBOBOr0, TOJIKOBAHUS
I0PNANYECKNX HOPM. PedysibTaThl: MPeACcTaBAsSeTCs, YTO 3a4a4M YroflOBHOMO 3aK0Ha, HakasaHus u
€ro NCMOoNHEeHNs He JOKHbI coBnaaaTtb. OCHOBHAas 3a4a4a, Ha KOTOPYIO AOMKHbI OPUEHTMPOBATLCS
HakasaHue 1 ero UCMoJIHEHME, — coLumnanbHO-NpaBoBas, 3akpenneHHas B 4. 1 ¢T. 2 YK Pd: oxpaHa
MHTEPECOB JINYHOCTU, OOLLLECTBA U FOCYAApPCTBA OT MNPECTYMHbLIX NocsaratenscTs. Mpy aTom npe-
aynpexaeHne HOBbIX NPEeCTYNAEHUA A0JIKHO SBNATLCA OCHOBHOM LeNblo Haka3aHus, a pecouna-
nM3auns — OCHOBHOW LIENIbIO YrONOBHO-UCMONHUTENBHOIO 3aKoHOAaTeNlbeTBa, obecneymBaroLLero
MCMOSIHEHME Haka3aHus. [NMaBHOE — BOCCTAHOBUTb AEWCTBME 3anpeLuaioLleinl HOpMbl YrONOBHOIO
3aKoHa (COCTOSIHME MO3UTMBHOW YrONOBHON OTBETCTBEHHOCTH). BCe 9TO onpeaensieTcs CoBpeMeH-
HOV TEHAEHUMEN K ONTUMN3ALLUN LLeNield, KOTOPbIE MOTYT ObiTb JOCTUTHYThl B YCIOBUSIX YTOIOBHO-
MCMOJTHUTESTIbHOW CUCTEMBI, NEPEHOCY YCUNNI C UCMIPaBAEHUS NPECTYNMHUKOB Ha pecoLmann3aumio
Kak nocTeneHHoe NpuobLLLEHME UX K YCIIOBUAM XU3HW B 0OLLECTBe, YTO OTBEYaeT peKkoMeHAaunsam
MeXAYHapOAHbIX HOPM Npasa. 3a4ayun yrosoBHO-UCMOMHUTESIbHOIO NMpaBa A0JIKHbI BbIXOAUTh 3a
npeaensl Lenei HakasaHus, a yroJIoBHO-NUCMNOJIHUTENIbHOE NPaBo — BK/oYaTh B CEOS HE TOJILKO Me-
HasbHbIN, HO 1 NOCTMNEHaNbHbI 610KM HOPM. BbiBOAbI: B pe3ynbTaTte NpoBeAEHHOr0 UCCNef0BaHus
o60cHOBaHa HEOHXOAMMOCTb NepecMoTpa Liefen 1 3a4a4d yrosoBHOW U YroNOBHO-UCNONHUTENbHOM
NpaBOBbIX CUCTEM, ONTUMU3ALMM NX B COOTBETCTBUN C TPEOOBAHMSMYM HOBbIX TPEHA0B COLMASIb-
HOro Pa3BUTUA N MeXAYHapoaHbIX HOPM Npaea, C TeM YTOObl HaNPaBUTb AEATENIbHOCTb YrOJIOBHOM
IOCTULLUW HA BbINOJSIHEHNE BOCTPEOOBAHHbIX U AOCTYMHbIX AN HEe 3a4au.

KnioyeBble cnoBa: counanbHO-oXpaHUTebHAA 3a4a4a; 3alnTHas GyHKLNSA yrOlOBHOIO 3a-
KOHa; npeaynpexaeHne npecTynieHnii; ncnpaeieHne npecTynHuka; pecoumanndaums oCyXaeH-
HOro.

5.1.4. YronoBHO-MpaBoBbIE€ HAYKW.

Ana uuntmpoBaHusa: lOxaHnH B. E. CooTHoweHne uener n 3apad yrosloBHOro 3ako-
Ha, HakasaHua 1 ero ucnonHeHus // NennteHumapHasa Hayka. 2023. T. 17, Ne 1 (61). C. 30-38.
doi: 10.46741/2686-9764.2023.61.1.004.
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Abstract

Introduction: the article analyzes criminal and penal legislation norms, their tasks, goals of
punishment and its execution, as well as determines their correlation. It is argued that the main social
task of these legislations is to protect a person, society and the state from criminal encroachments,
while their main legal task is to prevent crimes. All institutions and norms of criminal and penal
legislation, as well as purposes of punishment, including correction of the convicted person, should
be subordinated to this task. Correction is the main way to prevent new crimes. The problem of
convicts’ resocializationis also consideredin this context. Correction should be part of resocialization
of convicts. Purpose: on the basis of generalized historical and modern legislative experience in the
formation of goals, tasks of criminal law, punishment and its execution, to identify their common
and distinctive features, determine their optimization and draw attention of the legislator and law
enforcement practice to them. Methods: the research is based on the use of methods traditional
for criminal and penal law: analysis and synthesis, logical, retrospective, formal-logical, and
comparative-legal ones, as well as interpretation of legal norms. Results: the author comes to the
conclusion that the tasks of criminal law, punishment and its execution should not coincide. The main
task that punishment and its execution should focus on is a socio-legal task, which is defined in
Part 1 of Article 2 of the Criminal Code of the Russian Federation: protection of the individual, state
and society’s interests from criminal encroachments. At the same time, prevention of new crimes
should be the main goal of punishment, and re-socialization — the key goal of penal legislation
ensuring punishment execution. Itis crucial to restore the effect of the prohibitive norm of the criminal
law (the state of positive criminal liability). All this is determined by the current trend to optimize the
goals that can be achieved in the penal system conditions, shift efforts from correcting the offender
to his/her re-socialization and adoption to the conditions of life in society, which meets international
law recommendations. The tasks of penal law should go beyond the goals of punishment, and penal
law should include not only penal, but also post-penal blocks of norms. Conclusions: conducting the
research, the author substantiates the necessity of revising the goals and objectives of the criminal
law and penal legal systems, optimizing them in accordance with the requirements of new trends in
social development and international norms of law, directing activities of criminal justice on fulfilling
the tasks in demand.

Keywords: socio-protective task; protective function of criminal law; crime prevention;
correction of a criminal; resocialization of a convict.
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BeeneHue

OCHOBHOW MHTEpPEC B Yros0BHO-NPaBOBOM Mpecne-
[0BaHNN COCTaBSET OXpaHa MHTEPECOB JINYHOCTU, 06~
LecTBa 1 rocynapcTtea OT NPECTYMHbIX NOCAraTesbCTB.
JaHHaa couuanbHo-NpaBoBasa &yHKUMA onpeneneHa
3akoHopaTenem B 4. 1 cT. 2 YK P®d. OHa 6bina v octaeT-
CSl HEM3MEHHOW Ha MPOTSXXEHUU BCEeW UCTOPUU cylue-
CTBOBaHWS POCCUNCKOro rocyaapcTea. 9ta Xe dyHKuus
npeponpenenseT uenv HakasaHus. OHa BOCMpUHUMaeT-
CHl KaK KOHeYHas Lesnb Haka3aHus 1 Apyrnx MHCTUTYTOB
YrofIOBHOrO npasa.

MpuBeneHHOEe NONOXEHME HAaXoOUT NOATBEPXAEHNE
BO B3rnsiAax MbICIUTENeln 1 yy4eHblx, KOTopble obpalla-
nmck k cooTBeTcTBYlOWEen Teme B XIX 1 XX BB. Tak, Ye-
3ape bekkapua yTBepxaan, 4To NpaBoO CyBEpeHa kapaTtb
3a MpPecTyrnieHnss OCHOBbLIBAETCH «Ha HEOOXOAUMOCTU

3aWmaTh XpaHunuuLe obuiero 6nara oT nocsaraTenbCcTB
oTaenbHbix nuuy» [1, c. 200]. Pycckuin npasosep A. ®. Ku-
CTSKOBCKMIA Monarajs, 4TO «KOHEYHasd Lefib HakasaHus
OT NepBOro MOMEHTa €ro nosBAeHNsa 1 00 HalnX OHeNn
Oblna n ecTb ogHa 1 Ta Xxe... Llenb ata 1 ecTb: camoco-
xpaHeHue» [2, c. 292-293]. Kapn Mapkc Takxe oTMmeuan,
4YTO HakasaHme «eCTb He YTO MHOE, Kak CPeacTBO CamMo-
3aWmMThl 06LEeCTBa NPOTUB HAPYLLEHWS YCIOBUIA €r0 Cy-
uecteoBaHua» [3, ¢. 531]. MpumepHO 06 3TOM Xe nucan
pyccknii yyenoi H. 1. Cepruesckuii [4, c. 8].

O TOM Xe naeT peyb 1 B COBPEMEHHbIX 3anafHbIX yro-
JIOBHO-MPAaBOBbIX TEOPUAX. Tak, aHrMncKasa LOKTpUHA
0 Haka3aHMM OTHOCUT K ero LensM Bo3pasHue, Topxe-
CTBO CNpPaBeiMBOCTHY, YCTPALLEHME, UCMIPABJIEHNE Npe-
CTyMHMKa 1 3awmTy obuiecTtra. lNocnenHasa nponomxaeT
ocTaBaTbCH rNMaBHON LIeNbo HakasaHus [5, c. 40].
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OyeHb BaXHYIO MbIC/b BbiCKa3biBan B 70-x IT. npo-
LWNOro ctonetns GppaHuy3ckum yyeHbin Mapk AHcenb:
OH aKLEeHTMPOBaJs BHMMaHME Ha TOM, YTO pa3Hble 3Mo-
XN CO34aBanu pasnvyHble LEen HakasaHusl, HO BCE OHU
CNY>XUNn 06ecrneyeHnto oxpaHbl 00LLECTBA OT MPecTy-
MAEHWA, TO ECTb COoUManbHOM 3awmTe [6, c. 27-28].

CoBeTCkMe yyeHble TakxXe pa3fensanm AaHHYIO TOUKY
3peHunsa. Tak, Hanpumep, B. B. KupuH, nccnenys s3saun-
MOCBSI3b OTpacfien yronoBHO-MPABOBOr0 KOMIJIEKCA,
OTMeyYan, 4TO YrojOBHOE Haka3aHue SBISeTCs cpen-
CTBOM BbIMOJIHEHUS YrOJIOBHLIM 3aKOHOAATEIbCTBOM 3a-
[a4m No OXpaHe npaBonopsiaka OT NPeCTYNHbIX nocsara-
TenbcTB [7, c. 146], . N. Kapneuy, n3y4mB couunanbHblie,
NpPaBOBbIE U KPMMUHONOMMYECKNE aCneKTbl Haka3aHus,
npuLen K BbIBOAY, YTO MaBHOWM ero Lefblo ABNSeTCs 3a-
wuTa obuectea [8, c. 140], cxo4HOE MHEHMEe BbiCKa3bi-
Basn M. . MeneHTbeB, aHanM3npys GyHKLMN UCNpaBun-
TenbHO-TPyAoBoro npasa [9, c. 19].

Takum 06pa3om, Mbl ONMpPenenunce C rnaBHOM 3a-
[a4yeil yronoBHOrO 3akoHa M HakasaHus, kotopas 6epet
CBO€ Ha4yasio C MOMEeHTa BO3HWKHOBEHUS rocygapcTsa.
CouuanbHO-oxpaHUTeNnbHasa 3ajada AUKTYeT HeobXxo-
OVMMOCTb 3aKoHO[aTeNbHOro 0OPMIIEHNS MHBIX 3a4au.
Ham npencTtouTt oTBETUTb Ha BOMPOC, KAk COOTHOCATCSA
Mexay cobol MHble LenM 1 3ajadqn Takux UHCTUTYTOB
YrOJSIOBHOIO M YroJSIOBHO-UCMONIHUTENIbHOIO MpaBa, Kak
HakasaHune 1 ero NCMNoJIHEeHME.

YronoBHo-npaBoBasi oxpaHa W NpPeaynpexaeHve
MPEeCTYNIeHWV (3aLlynTHas M OXpPaHUTesIbHasi yHKLM)

B 4. 1 cT. 2 YK P® B BMAe 3aga4m yrosoBHO-MPaBo-
BbIX HOPM OMpeAesNieH MMaBHbI MHTEPEC rocynapcTBa,
coumanbHbIi OPUEHTUP — OXpaHa 4YenoBeka, 0buecTsa
M rocygapcTtBa OT MpPecTynHbIX nocaratenscTs. Onpe-
[enas HakasaHue, ero uenuv, rocynapcTtBO CTPEMUTCS K
YOOBNETBOPEHNIO 3TOro uHTepeca. C no3mumm yronos-
HOro npaea HakadaHue obecneymBaeT AaHHbI coumanb-
HbI MHTEPEC, ABNSIETCA CPEACTBOM €ro OOCTUXEHUS.
BHe 3aBMCUMOCTUM OT CMEHbI 3MOX 1 06LLECTBEHHO-9KO-
HOMMYECKMX pOopMaLMii OCHOBHOM MHTEPEC Y rocyaap-
CTBa Bceraa octasascs, Mbo Ha KOHy Oblno CyLLLEeCTBOBA-
HMe camoro rocygapctea. CoumanbHO-OXpaHUTebHasa
3ajaya NepBUYHa, BCe OCTaslbHblE€ YrOIOBHO-MPABOBbIE
Lenm 1 3a4a4m BTOPUYHbI MO OTHOLLIEHUIO K HEW, TaK Kak
obecneymBaloT ee peanmaaumio.

Jlorvka yronoBHOro 3aKOHOAATENbCTBA YyKa3blBaeT
Ha 9Ty 3a4ayy Kak CyLHOCTHyt0 Anga Hero. OTkas oT Hee
NPMBOOUT K UCKYCCTBEHHOMY BbIOBUXEHWUIO APYrMX 3a-
[,a4 B KQ4eCTBE OCHOBHbIX, OTTECHEHMIO CAMOTr0 BaXXHOI0
Ha BTOpoM nnaH. C topuanyeckor TOYKM 3pEeHNs YronoB-
HO-MpPaBOBasi OXpaHa UCXOOUT N3 HaNMYUs O6LLECTBEH-
HO OMacCHbIX OEAHUIA N peakuMm rocygapcrtBa Ha HUX.
OTO CTaHeT 04YeBUAHBLIM, €C/iM 0O6PaTUTb BHUMAHME Ha
nocnegHve, AOBOJIbHO YaCTO NOBTOPSIEMbIE UBMEHEHNS,
npueBHocumble [ocypapcTeeHHon [ymon Poccuinckon
depepauum B YK PD: rocynapcTBo akTUBHO 3alluiia-
€TCS OT BO3MOXHbIX UM NPOO0MXKAIOLLMXCA NPECTYMHbIX
nocaraTtenbCTB.

OcHoBHas OXpaHuTeNbHas 3apava-pyHKUmns
rocynapctea obecrneymBaeTcsl NPeuMyLLeCTBEHHO My-
TEM YCTAQHOBMIEHUSI B YrOJIOBHOM 3aKOHE 3anpeToB Ha

coBeplueHne obLecTBEeHHO onacHbIX aencteuin. Mpe-
XJe BCEero, 3T0 NPOUCXOOUT B pexnme A0O6pOBOJIbHOM
NO3UTUBHOW peannadaunuv rpaxaaHaMmm HOPM yrooBHO-
ro 3akoHa. 3anpeuaipouias Hopma B BUAE ANCMO3NLNNA
ctatein OcoBeHHOWN YacTu NPU3HAETCs PEerynsaTUBHOWN
HOPMOW YrofIoOBHOrO nNpaBa, OHa MPU3bIBAET rpaxaaH
HE HapyLlaTb 3aKOH (COCTOSIHME MO3UTUBHOWM YrONOBHOM
OTBETCTBEHHOCTM). DTUM CaMbIM 3anpeLaroLLas Hopma
obecneynBaeT NpPaBoONoOPsA0K B CTPaHe, B YEM Bbipaxa-
€TCsa pe3ynbraT BbINOJIHEHUS COUMaNbHO-OXPaHUTENb-
HOM OYHKL MM YrOSTOBHOIO 3aKOHa.

YronoBHO-NpaBoBasi OxpaHa SBNSETCs cTpaTternye-
CKOW 3apa4yen yrosoBHOro 3akoHogartenbcTBa, kotopas
peanndyeTcs He TOMbKO 4Yepes3 yCTaHOBEHMVE 3anpe-
TOB, HO M MOCPEACTBOM CO34aHUSA YCIIOBUIA, obecneyn-
BaloLWMX 00OPOBONIbHOE UCMOMHEHME rpaXxaaHamu 3a-
NpeToB, BO3AEPXaHNe OT COBepLUEeHUs NPEeCTYNNeHuN:
[oBefeHne 3anpeToB A4S rpaxnaH, yCTaHOBIEHME OT-
BETCTBEHHOCTM 3a MX HecobnogeHuMe 1 npakTuka ee
peanusaumn. O4yeHb BaxHO, 4TOObI rOCYAApPCTBO Bbl-
CTynaso akTUBHbIM LLEHTPOM 3TOro NpoLecca: ToJibko B
TakoM ANHAMWYECKOM ABUXEHNM CO CTOPOHbI rocyaap-
CTBEHHbIX OPraHoB BO3MOXHO 3 deKTUBHOE peLLeHne
NnOCTaBNEHHOM 3a4a4n.

YronoBHO-NPaBOBbIE HOPMbl PEANU3YIOTCS TaKXe No-
CpPenCcTBOM CUCTEMbI CPEACTB, BO3AENCTBYIOLLUX HA CO-
3HaHWE N MNCUXMKY NNLL, COBEPLUMBLUMX MPECTYMneHus,
npeobpasylowmx UxX JANYHOCTU, Aenalolmx Ux B nep-
crnekTvBe 06LEeCTBEHHO HEONACHbIMU. 1N 3TOro 3ako-
HoAaTeNb UCMOMb3YeT elle OAHY 3aJadvy — nNpeaynpex-
heHne npectynneHuii (4. 1 ¢cT. 2 YK P®). 310 ocHoBHas
lopuandeckas 3agaya yrojsioBHOMO 3akoHa, KOTOPOW, Ha
Haw B3rnsg, AOJKHbI OblTb MOAYMHEHbBI BCE YrONIOBHO-
npaBOBble CPEACTBA ee peleHus. Ee cmbicn 3akoyaeT-
CS B NpeaynpexaeHnmn peunanBHbIX NPeCTYMIEHNIA.

HasBaHHble aOBe 3ajadn (CouumanbHO-OXpaHUTENb-
Has W1 puanyeckas) noay4Ymnn MexayHapogHoe npu-
3HaHue. Tak, 4 npaswuno lMpaBun HenbcoHa MaHpensi
rnacut: «Llensamun npmurosopa K TIOPEMHOMY 3aKJIIOYEHMIO
WX aHaNorMYyHOMY NINLLIEHMIO CBOBOAbI ABNSIOTCS rNaB-
HbIM 0O6pa30M 3aLuTa 00LLLEeCTBa OT MPECTYMHNUKOB N CO-
KpaLleHne cny4yaeB peumamsmnamMa.

MpenynpeautenbHaa 3ajada AOMNOSHAET Ccouunab-
HO-OXPAHUTENbHYIO, AEACTBYET BOEANHO C Hel (4. 1 CT. 2
YK P®), HO B TO e BpeMs sBNIeTCHA NOAYNHEHHOM MO OT-
HOLLEHWIO K FNaBHON 3ajaye, Tak kak obecneynBaeT Bbl-
noJIHeHne NocnenHem.

[MocpeaCcTBOM 4Yero peLlalTcs OCHOBHblIE 3ahayun
YrosIoBHOro 3akoHogartensctea? OTBET HA 3TOT BOMNPOC
naetca B 4. 2 cT. 2 YK PO, roe otmevaetcs, yto YK PD
onpenensaeT cocTtaBbl NPECTYNNEHUN, BUAbI HaKka3aHWUn
M VHble Mepbl YrOIOBHO-MPABOBOro xapakrepa 3a ux
coBeplieHne. YcTaHaBnMBasi COCTaBbl MPECTYMIEHUN,
TO eCTb 3anpeThbl, 3aKOHO4ATENb HA3MOaTeNbHO Npea-
ynpexpagaeT, 4TO HapylwaTb UX HeNb3s, 3a 3TUM Mnocne-
LyeT Haka3aHune. YronoBHO-NpaBoBas HopMa AencTeyeT
B ABYX pexumax: a) pexumMe obLiero npenynpeamntenb-
HOro BO3AENCTBUSA 3anpeToB Ha BCeX rpaxpaH; 6) pe-
XMME YacTHOro npenynpeauTesnibHOro BO3OENCTBUS
Haka3aHus Ha nMuo, COBEpLUMBLUEE MNpecTynneHne. B
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nepBOM CJlyyae oHa peasim3yeTcs B Ka4eCTBe NMO3UTMB-
HOro COUManbHOro aHasnora OTBETCTBEHHOCTU, BO BTO-
pPOM — B KQ4eCTBE HEraTUBHOIO OPMAMYECKOr0 aHanora.
OTuK 3a4a4n CyLLeCTBYIOT BOEAMHO, HE OTPbIBAsSICb APYr
oT gpyra. Peanusauua HOpM 3akOHa O Haka3aHun BOC-
CTaHaBNMBaeT HOPMbI-3anpeThl. Haka3aHne BbINONHAET
obecneunTenbHylo QYHKLWIO MO OTHOLUEHUIO K 3anpe-
TaM: OHO MpPM3BaHO BOCCTAHaBMBATb >XM3HECNOCOO-
HOCTb (MPaBOCYOBbEKTHOCTL) MOCIEOHUX.

Ecnu yronoBHo-npaBoBas oxpaHa BbIMNOHAET ooLle-
npenynpeanTenbHylo  QyHKUMIO NOCPeacTBOM  yCTa-
HOBMEHMS1 3anpeToB, TO BTOpas OCHOBHAas 3ajadya
YK P® - npepynpexaeHue NpecTynieHnin — peanusyet
yacTHonpeaynpeanTensHyo dyHKuMO. Ha Haw B3rnag,
VIMEHHO 3TO MMeN B BUAY 3aKOHOAATEeNb, Koraa 3akpe-
NNsa 3TV ABE OCHOBHbIE 3a4a4n 3akoHa. MiHave Obl OHU
HaknagblBanucb Apyr Ha apyra, NOBTOPAUCH, YTO He-
[OMNyCTUMO B IOPUANYECKOM CMbICNE, BEAb Kaxao0e no-
HATWE OOMXHO UMEeTb CBOE CYLLIHOCTHOE ornpeaeneHmne un
coaepxaHume.

MpepynpexaeHne npecTyrnjieHnin BbINOJHAET 3a-
LWNTHYIO PYHKLUMIO, @ HE OXPaHUTENbHY. OxpaHuTenb-
Has PYHKLNSA YyronoBHO-NPABOBbLIX 3aMpPeToB CTaTU4YHA,
NPeBEHTUBHA, BO3AENCTBYET HA BCEX FPaxaaH 1 He CBS-
3aHa C KOHKPETHbIM CYObEKTOM. Ha OCHOBe 3TOro BO3-
HMKAalOT Tak Ha3blBaeMble abCoNOTHbIE obLenpenynpe-
OuTeNbHble NpaBooTHOWweHus. OxpaHa peannadyeTcs,
KaK Mbl yXe OoTMevanu, B BUAE LUMPOKUX MepOonpuaTui
npenynpeanTenbHOro Xxapakrepa, U OpPraHmn3yTcsa OHU
NOCTOSIHHO, HE3ABUCKMO OT TOr0, COCTOSAIOCh NPaBOHa-
pyLUeHne nn HeT.

YacTHonpenynpeamTenbHble Mepbl NPOSIBASIOTCA B
peanusauunmn 3alLnTHOM GYHKLNW, KaK 9/IEMEHTbI pearu-
poBaHua Ha dakTbl HApyLLEHWS 3anpeTa unn peasnbHOn
yrpo3bl TakOro HapyweHus. 3awuTta B BUAE HACTHOro
npenynpexaeHns npecTynieHni peanndyetcs npu Ha-
amdun pakTa HapylleHus 3anpeLlarollen HOpMbl yro-
JIOBHOIO NpaBa, Korga COBEPLUEHO AedHNEe, UMEHYEMOE
npectynjieHneM. 3allnTHbIE Mepbl OCYLLECTBAAIOTCS B
pamMkax 0co6blX MPaBOOTHOLUEHWIA, CKNaAblBAOLLUXCS
Mexay NULOM, COBEPLUMBLUMM MNPECTYMEHNE, N roCcy-
[apCTBEHHbIMW OpraHamMu, NPaBOMOYHLIMU MPUBJEYb
€ro K OTBETCTBEHHOCTMU.

OxpaHa npaB 1 MHTEPECOB 4esloBeka, obuiecTsa u
rocygapcTtBa CyLLEeCTBYET MOCTOSIHHO M HanpasfieHa
Ha ux obecnedyeHve, a 3awmTa B BUAE HACTHOro npe-
OyNpexaeHns HOBbIX MNPECTYMIEeHU NPOosSBASETCS nNpu
HapyLeHnn nnu yrpo3e HapyweHusa. OxpaHa — 3TO BCA
COBOKYMHOCTb Mep, o6ecneymBaloLLLnX NpaBa u nHTepe-
cbl. OHM MOryT ObITb NPaABOBbLIMU U HEMPABOBLIMU (OP-
raHN3aunoHHbIMK, MNefarorMyeckMmm, CounasbHbIMU,
NCUXONOrn4ecknMmn nT. n.). Kak Mbl y>xe paHee samevanu,
OXpaHa OenCTBYET NMOCTOSIHHO U UMEET SIPKO BbIPaXEH-
HbIl o0LLenpeaynpeuTeNbHbIA XapakTep. 3awura xe
obecneynBaeTcs NPUMEHEHMEM HakKa3aHWs, UHbIX Mep
YrosIOBHO-MPaBOBOr0 XxapakTepa Yyepes peannsaumio Ta-
KX UX Uenemn, Kak BOCCTaHOBIEHME COLMANbHONM cnpa-
BEOIMBOCTUN, UCNPABAEHME OCYXOEHHbIX N MPeaynpex-
[EeHne COBEpPLUEHUS HOBbIX NMpecTyrneHnin. O6bekToM
OXpaHbl BbICTYNAT npeanonaraemMbole 00bekTbl MPaBo-

OTHOLLUEHW (NpaBa, MHTepechbl, 0OLLLECTBEHHbIE OTHOLLIE-
HUS), 0OBLEKTOM 3alUnUTbl ABMSOTCA KOHKPETHbIe CyOb-
€KTbl MPaBOOTHOLIEHMN (NPECTYMNHUK, NOTEPNEBLUNN,
rocygapcTBo).

Peanusauus abconoTHbIX NpaB rocygapctea npu
OXpaHe OCYLLECTBAAETCS B paMKax pPerynsTMBHOrO
NpaBOOTHOLUEHMS, a Npu 3awuTe nNpas U 0683aHHOCTEN
Cy6GbEKTOB — B paMkax KOHKPETHOro 0cob60oro yrosoBHO-
MpaBoOBOr0 OTHOLUEHWUS, MPUYEM 3TO MPOUCXOOUT MpuU
Ha3Ha4YeHMN N NCNOJIHEHMW YTONTOBHO-NPaBOBOV MepbI.

Ecnn ncnonb3oBatb KOHUENLWIO YTOIOBHO-NPaBOBOM
HOPMbI, AENCTBYIOLLEN B 3anpeLlatLem npeBeHTUBHOM
PErynaTMBHOM PEXUME (CaHKLMKM), TO NOHATUE OXPaHbl
BKJIlOYaET B cebs 3alunTy Kak YacTHbIA cny4dai, koraa
MPUHNMAIOTCH aKTMBHbIE PEMOHTHO-BOCCTAHOBUTESb-
Hble Mepbl N0 BO30OHOBIEHMIO AENCTBUSA YrOJIOBHO-MNpa-
BOBOr0O 3arnpeTta. 9TW Mepbl CBSA3aHbl C NMPUMEHEHNEM
Haka3aHus, UCNpasfieHMEeM NPECTYNHMKA 1 Npeaynpex-
[EeHVEeM C ero CTOPOHbl HOBbIX PELMANBHbBIX NpecTynne-
HUA.

3anpeTbl 1 HakasaHue 3a Ux HapyweHue (4. 2 cT. 2
YK P®) - 310 cnocobbl peannsauum OCHOBHbIX 3adad,
onpeneneHHblx 3akoHogaTeneMmBy. 1¢T. 2YKP®. BToxe
BPEMS HaKa3aHne Kak siBfleHNne CaMOCTOSATENIbHOE B Yro-
JIOBHOM rMpaBse, BbICTynas 4aCTHbIM Clly4aemM pelueHud
OCHOBHbIX 3aa4 YyrosioBHOro 3aKOHa, UMEET CBOWU Lenu
1 3agayum, KOTopble MOryT COBnNagatb, @ MOryT U He CO-
Brnajartb C OCHOBHbIMW 3aja4aMu YroJsloBHOIO KOAekca.
MpaBunbHO, Ha Haw B3rnsa4, 06 aTom ckazan B. A. pu-
ropbes: «OTOXOECTBAATL LN YrofIOBHOrNO 3akoHa C
LenaMn HakasaHug — ABNSEeTCHS OOHUM U3 CPencTs, C
MOMOLLbIO KOTOPOro peLuatnTCcs 3a4a4yn nNpaBoBOro pe-
rynmposanus. Llenn yronoBHOro 3akoHa nepBMYHbl MO
OTHOLLEHMIO K LLeNIIM HakadaHusa. Ecnn HakadaHue aBng-
eTCH €eAMHCTBEHHbIM CPEACTBOM peLleHns 3a4a4d no 4o-
CTUXEHMIO e YrosIOBHOro 3akoHa, To ero uenv éyayT
coBnagaTthb C uenamu 3akoHa. Ecnn HakazaHue aBnseTca
OOHVM 13 CPEACTB, TO €ro uenn MoryT ObiTh NULb Ya-
CTblO COBOKYMHOCTM LLENEn, CTOAWMX nepen 3akoHOM»
[10, c. 42].

lMpenynpexaeHne HOBbIX MPECTYIEHWUI 1 UCrpasJsie-
HUE OCYXAEHHbIX

CtaTbsa 43 gericteytowero YK PD onpenenset cneny-
IOLLME Lenn HakasaHuda: BOCCTAHOB/IEHME COLMaNbHOM
cnpaBensiMBOCTU, WUCMPaBiEHNE OCYXOEHHbIX N npe-
oynpexaeHne COBepLIeHUs HOBbIX NpecTynneHun. M3
COAEPXaHUA OAHHOW HOPMbI CneayeT, 4To Nvlb ofHa
Lenb — npeaynpexgeHme HoOBbIX NPECTYNIEHNI — coBNa-
[aeT Co BTOPOW 3aja4ein yrosloBHOro 3akoHa.

Ho 3pecb 3akoHopaTenb onpeaenseTr aTn LUeam Kak
paBHble, He BblABUraeT AOMUHMPYOLWYO Lenb. OgHa-
KO Y4Y€Hble N0-pa3HOMY OLLeHMBAIOT 3TN LEeNn, BblAeNsas
cpeav HUX OCHOBHYIO [8, ¢. 85-92]. BONbLIMHCTBO NX HUX
rnaBHOM Uenblo cumTaloT mcnpasneHune [11, c. 15-20].
Tak, HanpuMep, eLle B N03anpoLLIOM BEKE PYCCKUM yye-
Hblh M. B. lyXxO0BULKNIA n1can B YCNOBUSX 3aPOXAEHUS
No3UTUBUCTCKOro Noaxoaa K npobneme HakasaHusl, 4To
YroJsIOBHOE NpaBOo LOJIKHO y3HaTb, Kak Clefyet opraHu-
30BaTb HakadaHue Tak, YTOObl OHO AOCTUIIO MMABHOM, HO
1 €OVHCTBEHHOM CBOEN LEeNn — noaaepXaHus nopsiaka
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B obuiecTtBeHHOM cTpoe. OHO He [OJIKHO TONbKO Ka-
paTb U MCTUTb MPECTYMHUKY, Kak TPAAMLMOHHO cunTana
KNlaccuyeckas LKona yroJlIoBHOrO Npaea, HO A0JIXHO UC-
npaenaTb ero [12, c. 29, 32-33]. 3atem aTy uaeto noa-
nepxano 60bLUMHCTBO YYEHbLIX-IOPUCTOB, B TOM YUCne
A. ®. Kuctakosckuin, . A. donHuuxnia, H. C. TaraHues,
H. A. Cepruesckuii, C. B. MNo3HbiweB n ap. Tak, A. ®. Kn-
CTSIKOBCKUI nucan: «PaccmaTtpurBas 06ecnevymnTesnbHOCTb
HaKa3aHWs N0 OTHOLUEHUIO K €AVHCTBEHHO BO3MOXHOMY
1 0EeNCTBUTENIbHO rOCMOACTBYIOLLEMY B HaLLe BPeMS Ha-
Ka3aHuio, KakoBO TIOPEMHOE 3akJIloHEHME Pa3HbIX BU-
[OB, HEOOXOAUMO Mpu3HaTb 00eCnevynTeENbHOCTb TOX-
[ECTBEHHYIO C UCMNPaBUTEIbHOCTbIO... TakuM 0Bpa3om,
WCMPaBUTENbHOCTb Haka3aHWs €CTb He CTOJIbKO Mpo-
n3BeneHve nobeu K GNVXHEMY, CKONTbKO peanibHas no-
TPebOHOCTb, Bbl3biBaeMasi 4yBCTBOM CaMOCOXPaHEHUS
camoro obuwectsa» [2, c. 302].

MHOrve COBpEMEHHbIE YYEHbIE CHMTAIOT, YTO UCMpPaB-
NIeHVE ABNSETCS KOHEYHbIM Pe3ynbTaToM AEeATeNIbHOCTH
MO MCMOJIHEHUIO HaKa3aHus, TO €CTb Y OCYXAEHHOrO
LOMKHbI 6bITb CHOOPMUPOBAHbBI YBAXKUTENIBHOE OTHOLLE-
HUe K YenoBeky, 06LEeCTBY, TPYAY, HOpMaMm, NpaBsunam 1
TPaauLMSM YeNIOBEYECKOr0 OBLLEXUTUS U CTPEMIEHNE
K npaBonocnywHomMy noeegeHuto (4. 1 c1. 9 YUK PO).
McnpaBuncs — 3Ha4nT He onaceH 1 He COBEPLUNT HOBO-
ro npecTtynieHus. dTa uenb npeacrtaBnseT cobon ra-
PaHTUPOBAHbLIN Pe3yNnbTaT AeATEeNbHOCTU BCE CUCTEMBI
YrONOBHOW IOCTULAN.

JencTeyioLlee yrosioBHOE 3aKOHOL4ATESNIbCTBO Takxe
CBS3bIBAET NPUMEHEHNE MHOTUX UHCTUTYTOB, B TOM YMC-
Jle HanpaBJfIEHHbIX HA YJy4lleHWe NPaBOBOro MoJIoXe-
HUSA OCYXOEHHbIX, C OOCTUXEHMEM LLENN UCNPABIEHNS.
Tak, NPy HA3HAYEeHUM HaKa3aHUs Cya A0JIKEH YYUTbIBATb
ero BAVsIHME Ha UcnpaBieHne ocyXaeHHoro (4. 3 cT. 60
YK P®). Mpn HasHavyeHUM HakalaHus npu peumnguee,
onacHoOM K 0ocob60 onacHoM peuuanBe MpPUHUMaT-
CSl BO BHMMaHMe 0B6CTOATENbCTBA, B CUJTY KOTOPbLIX MC-
npaBuUTENIbHOE BO3OENCTBME NPEeblayLLEero Haka3aHus
oKasasiocb HefgocTaTouHbIM (4. 1 cT. 68 YK P®d). Ycnos-
HOEe OCYX[EeHWe BUHOBHOMY MOXET ObITb Ha3HA4YeHO B
cnyyae, ecnv Cya npuaeT K BbIBOAY O BO3MOXHOCTU UC-
npaBneHnss OCyXOeHHOro 6e3 peanbHOro OTObIBAHUS
HakazaHus (4. 1 cT. 73 YK PD). YcnoBHO-g0CpOYHOE OC-
BOOOXAEHME OT OTObIBAHMS HAKa3aHUS MOXET ObITb NPU-
MEHEHO, ECJN OCYXIAEHHbIV 151 CBOEr0 UCMPAaB/IEHNSA HE
HYX/.2eTCH B NMOJHOM OTObIBAHWUM HAa3HAYEHHOrO CYL0M
HakazaHus (4. 1 cT. 79 YK P®d). 3akoHopaTenb Takxe cBs-
3bIBAET C BO3MOXHOCTbIO MCMNPaBIEHNsT HECOBEPLLEH-
HOJIETHUX NMPUMEHEHNE NPUHYANTENBHBIX MEP BOCMUTA-
TenbHoro Bo3agencTeus (4. 1 ¢T. 90, 4. 2 ¢cT. 92 YK PD).

Mcxoaa 13 TONKOBaHWS 3akoHOOATeNneM ucrnpaene-
HUS OCYX[OEHHbIX, MHOTME aBTOPbl CHMTAIOT, 4YTO ITON
L& AOMKHbI NOAYNHATLCS BCE VHbIE LIESIM HaKa3aHus, B
TOM YMCNe U NpeaynpexaeHne HOBbIX NPECTynneHnin. B
CBSI3M C 9TUM [EeNaeTcs BbIBOA, O TOM, YTO YaCTHOE npe-
OyrnpexaeHne npecTyryieHnin npeacrtasnser coboi
OJHO N3 CPencTB AOCTUXEHUS Lenn ncnpaenenus. Vc-
npaeneHne BOCNPUHMMAETCS Kak rnaBHbIi cnocob obe-
CreYeHns OCHOBHOM COLMabHO-0XPaHUTEsIbHOM 3a4a4K
YroJIOBHOro 3akoHa. B coBeTckoe BpemMs faxe BbloBuUra-

nacb naes BOCNNTaHUS OCYXAEHHbIX B AyXe MOPasibHOro
KoAekca CTPOUTENS KOMMYHU3MA: NPEAnoaranoch, 4To
OHW J,OMXHbI COBM0AaTb HE TOMLKO YrOJIOBHO-MNPaBOBbLIE
3anpeTbl, HO 1 APYrne 3aKOoHbl N HPABCTBEHHbIE HOPMBbI,
npuyYyeM ncnpasiieHne N NePeBOCNNTAHME ONMPANUCh Ha
NpUHYXAeHne, nogaepxueaeMmoe nonmtopraHamm. Ce-
rofHsi BCE MEHSAETCS, Tak Kak B MCMX0NOrm COTPYAHNKOB
MY 3akpenunacb nged o0 HEBO3MOXHOCTU UCMPaBJIEHNUSA
OCYX[AEHHbIX. Halm onpockl NpakTnieckmnx paboTHNUKOB
nokasasnu, 4TO Ha NepBbIl NAaH OHW BbIABUraloT peLle-
HVe 3aga4m obecnevyeHns pexnuma n gucumnniuHel (73 %
OMPOLUEHHbIX). VicnpaBneHntio OTBOAAT FNaBHYIO POJib
amwb 13 % pecnoHgeHToB. 3a nepuog pedopm npo-
n3oLna cyulecTseHHas aedpopmMaums CO3HaHUs Nepco-
Hana WY, BbinMBLIAACA B OTKA3 OT WJIO3UU, YTO MOXHO
MCMPaBnUTb KaXA0ro OCYXOEHHOro, Kak 3T0 CYMTanoCb
B COBETCKOE BpeMs. DTy 3a[ayy Mbl KOr4a-TO Ha3biBa-
nn 3agaden-pukumnen Nnpm NCnonHeHnn Hakasanus [13,
c. 124-125].

Tenepb 3apagmm cebe BOMPOC: ANSA YEro OCyLlecT-
BNISIETCS UCNpPaBieHne OCYXAeHHbIX? OTBET Hanpalwu-
BaeTcs camMm coboi: ons Toro, 4toObl OCYXAEHHbIA He
COBEPLUMI HOBOE NMpecTyreHne. He 3psa 3akoHoaaTenb
onpegenun B 4. 1 cT. 2 YK PD B KkauecTBe OCHOBHOM 3a-
[,a41 YroNnoBHOIro 3akoHa nNpeaynpexneHne npecrynie-
HUI. OTa Xe 3a4a4a akTyasbHa U AN151 HAaKa3aHUS Kak Ofi-
HOro M3 OCHOBHbIX MHCTUTYTOB YrOJIOBHOIO 3akoHa (4. 2
CcT. 43 YK P®). C TO4YKM 3peHusa npaBa OCHOBHasa naes
3akJIloyaeTcsa B TOM, 4TO 3a4a4a NCMNPABNEHUS OCYXAEH-
HbIX 00yCcnoBneHa npenynpeauTesnbHON 3apadei, Bbl-
CTynaeT B Ka4yeCcTBe CPeACcTBa PELLUEHNS NOCNEAHEN.

MpepynpexaeHne npecTynyieHnin — KoHe4yHaqa uesb
BCEM CUCTEMbI YrONIOBHOW lOCTULMW. 30EeCb CTaBUTCSH
3aja4ya BOCCTaAHOBUTb OENCTBME 3anpeLljarolen Hop-
Mbl YrOJIOBHOIO 3akOHa, YTOObl OHA He HapyLllanacb HU
NPECTYMHWKOM, HU MHbIMU nuuamun. 3a npenensl 3T0-
ro He OO0/IKHO BbIXOOWUTb MCMPaBAEHUE OCYXAEHHbIX.
MaBHOE — HAXOOQUTbLCH B PaMKax YyroloBHOro 3akoHa. O
BOCMUTAHMN N NEepeBOCAUTAHUM MPEeCTYNHUKa AOJIKHO
3a60TnTbCHA BCe 0OLWECTBO, @ HE YroJIOBHO-UCMOJHU-
TenbHas cucTema. YrosIOBHbIN 3aKOH O4epTus npeaensl
CBOEro OerncTBua — 3TO CPOKWU MOralleHns cyamMocTu
nvua, oTobiBLLEro HakasaHue (CcT. 86 YK PD).

Mpoesa npusHaHus  MCMNpaBfieHus  MPecTynHuKa
CNocob6OM [JOCTUXEHUA Uenn npeaynpexneHns Ho-
BblX MPECTYMNEeHWA nonyyuna npusHaHve B paboTax
M. O. Wapropopackoro, H. A. Ctpydykosa, H. A. Orypuo-
Ba, B. H. KyopsBuesa, 3. A. Capkucosoit, N. N. Kapneua,
B. . 3ybkoBoii, M. H. Tarnesa n ap. IHTepecHyio MbICib
B 9TOM nnaHe Bbickadan H. A. CTpyykoB, 3aMeTUBLUNINA,
4YTO cMcTeMa Mep 60pb6bI C MPECTYNHOCTHIO B TO Xe Bpe-
M$sl €CTb CUCTEMA Mep e€e NpeaynpexaeHus, npeagynpe-
OUTENbHYIO HAaNpPaBleHHOCTb MMEET U UCMNpaBUTENbHAsA
cuctema [14, c. 6]. ObecneunTb peanndaunio Hakasa-
HUS — 3HAQYUT HE OOMNYCTUTb CO CTOPOHbI MPECTYMHMKA
HOBOroO NPecTynieHns, a rnaBHoe, obesonacnTtb obLLe-
ctBo [15, c. 14].

B paHHOM criyyae peyb MaeT o0 lopuan4yeCckoM ncnpas-
JIEHUUN, NPU KOTOPOM OCYXAEHHbIA HE COBEPLUUT HOBbIX
npectynaeHnin. B HacTosiLee BpeMs 3Ta To4ka 3peHns
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HaxoauT Bce 6Osblle CTOPOHHMKOB. A. 3. >KanunHckui
OTMeEYaeT, YTO Lefib UCNPaBAeHnsa «No CyL,ecTBY Npea-
cTaBnsieT coboN Lenb CneunanbHOro npeaynpexaeHus
(cneumanbHOM NpEBEHUMKN) MPECTYnAeHUn n goctura-
€TCS, KOrga OCYXAEHHbI He COBEPLUNT HOBbIX MPECTY-
nnexuin» [16, c. 376]. A. B. HaymoB Takxe yTBEepXAaeT,
4YTO 3TO «peasibHag 3a4a4va, KOTOPYo BO3MOXHO pPeLlmnTb
1 3aCTaBUTb OCYXAEHHOro XoTs Obl MO, CTPaxoM Haka-
3aHUS HE HapYLLATb YrONIOBHbIN 3aKOH, TO €CTb HE COBEP-
waTb B 6yayLiem HoBbIX NpecTynneHnin» [17, c. 530].

Cnepnyet 3pecb [o06aBUTb, YTO YroJIOBHO-MPaBO-
Bad 3alMTHas peakums 3akaH4YMBAETCS C MoralleHnem
(cHATMEM) cyammocTu. Bce orpaHuymnTenbHble Mepbl,
CBfI3aHHblE C CYAMMOCTbBIO, UMEIOT SPKO BbIPAXEHHYIO0
npenynpeanTenbHYIO HanpaBneHHOCTb. [109ToMy nNono-
XUTENbHbLIN pe3ynbTaT WUCMpaBfeHns A0JKeH oOHapy-
XUTbCS, €CNN OCYXAEHHbI HE COBEPLUMT HOBOrO npe-
CTyNneHus B Npeaenax oTpeska BpeEMeHU, OTBEAEHHOIo
3aKOHOM Ha CyaMMOCTb.

He npepncraBnsgeTca BO3MOXHbIM COracuTbCs C aB-
TopamMn kommeHTapueB K YK P® n YUK P® B Tom, 4TO
npeaynpexaeHne npecTyniieHnin CBA3bIBAETCHA C pea-
nm3aumen npaBoOrpaHNYeHnii, CBOMCTBEHHbIX Haka3sa-
HUIO, a Tak>Xe NPOPUNAKTUYECKNX MEP, BOCMUTATENbHbIX
MEpPONPUATUIA, HanpaBieHHbIX Ha NpeaynpexaeHmne co-
BEPLLEHMSA HOBbIX MPECTYMNJIEHNA B Nepuof oTObiBaHUS
Haka3aHus, a TakXe nocsie ero oTobITUsA. 3amMeTuMm, 4TO
NOCTNEHAIbHbIN MEPUOA OHU HE CONpSAralT C CyaumMO-
cTtbio [9; 18, ¢. 217; 19].

MpocnexnBaeTcs elle ofaHa, KOMMPOMUCCHAd, Mo-
3uums. CyTb ee 3akJo4yaeTcs B TOM, YTO MCnpaBfieHne
HanNpaBfEHO Ha npeaynpexaeHne HapylweHus HOPM
He Tonbko YK P®, HO 1 Opyrux 3aKOHOB, C TEM 4YTOObI
OCY>XXAEHHbI BEN BNOCNeACTBUN NPaBOMNOCYLLUHbIA 00-
pas Xun3Hu. 3Ta nagesa apko sonsoweHa B ¢T. 7 YUK Pe-
cnyonukn benapycs, roe 3adpukcupoBaHa 3agada YUK B
Bnae «dopMnpoBaHmS y OCYXXAEHHOMO rOTOBHOCTU Be-
CTW NPaBOMOCIYLLUHbIA 06pa3 Xn3Hu».

Ha Haw B3rnan, HM naes ncnpasneHns 0Cy>XAEHHbIX B
ayxe yBaXMTeSIbHOro OTHOLLEHUS K YeloBeKY, OOLLLECTBY,
Tpyay, HOpMaMm, NpasuiamM 1 TPaaMuMsaM Yen0Be4YeCKo-
ro o6WEeXnTUs U CTUMYIMPOBAHUS MNPABOMOC/YLIHO-
ro nosegeHus (4. 1 c1. 9 YUK PD), HM npes roToBHOCTU
BECTM MPaBONOCHyLHbIA 06pa3 xusHu (cT. 7 YUK Pe-
cnyonukn benapycb) He oTBe4YaldT HOPMOMOOXEHUSAM
YyrosioBHOro 3akoHa. Ckopee Bcero, OHM COOTHOCHATCS
C NPOLLECCOM, a He OnpeaensioT KOHeYHble pesynbsTathl
ucnpaeneHnsa. Ecnu nx ncnonb3oBatb B KayecTBe 3a-
[a4y yrosloBHO-UCNOMIHUTENBHOIO 3aKkoHO4ATeNbCTBA, TO
OHM 6yayT 3aBblLUEHHBIMU AN YTOIOBHO-UCMONHUTEb-
HOI CUCTEMbI — 3TO 3a4a4m Bcero obuiecTsa. MasHoe B
Yron0BHO-NPaBOBOW CUCTEME, YACTbIO KOTOPOWN SBNSET-
Csl cucTemMa yrosloBHO-UCMHONHUTENbHAdA, — 9TO BOCCTa-
HOBUTb [OENCTBME 3anpeLlaloLlinx yroaoBHO-NPaBOBbIX
HOPM, 4TOObI BbINOMHANACE COLMAIbHO-0XPaHUTEbHasA
byHKUMA rocynapcTsa.

Llenn n 3agayn yronoBHOro W yrosoBHO-UCMOMHU-
TeNbHOro 3akoHOAAaTeNbCTBA [OOJXKHbl OblTb ONTUMMW-
3upoBaHbl crneayolmnmMm obpa3om: 1) akTMBHaAs oxpaHa
yenoseka, obOLWECTBA M rocygapcrtBa OT MPECTYMHbIX

nocaraTtefibCTB — OCHOBHas LeSlb 3aKOHOOAaTesbCTB,
pernaMmeHTupyoLmx 6o0pbby ¢ NPECTYNHOCTLIO; 2) nNpe-
aynpexaeHve nNpecTyrnieHnii — rnaBHoe HanpasfieHne
1 pesynbraT ee AOCTMXEHNS; 3) nCnpaBfieHne OCYXXAEH-
HbIX — OQHO M3 CPeACTB NpenynpexaeHnsa HOBbIX npe-
CTYMNEHUN.

UcnpaBneHue v pecoumnannilaumst OCyXAEeHHbIX

B nocnenHee Bpems MHOrve aBTOpbl CTanan NpuU3Ha-
BaTb OOHOW M3 LLeNieil yroIOBHOrO Haka3aHus pecouu-
anuMsaumio, NOHMMAEMYIO Kak «yCBOEHME OCYXAEHHbIM
yTPayeHHbIX HABbLIKOB MNOBeAEHMs B 06LL,eCTBe, CoLmalsib-
HbIX HOPM W LLEHHOCTHbIX OPUEHTAaLNIA, BOCCTAHOBJIEHME
HapyLLEHHbIX MOOXUTENbHbBIX COLManbHbIX cBsden» [20,
c. 1107].

O npouecce pecounanmsaumn yyeHble 3aroBOpPUIn
[aBHO, OCOBEHHO 3TO CTano 3aMeTHO, Koraa MHorve
rocynapctea CTanm BKJIKOYATb COOTBETCTBYIOLLYIO LEfb
HakasaHWs B 3aKOHO[,aTeNbCTBO. B HacTosiLwee BpeMsi Ha
CTpaHMLax pOCCUNCKOM Hay4YHOW nevaTn naesa pecouma-
nn3aunu ctana BeITECHATb A0 ucnpaeneHnsa. MHorne
JuccepTaunoHHble paboTbl B pa3finyHbIX OTPACISAX 3Ha-
HUM NOCBSLLEHbI pecoumann3aunm, a He NCNPaBNEHUIO
[21-25]. MposBMNOCb NOHMMAHUE 3TOr0 U B YrONIOBHO-
MCMOJIHNTENbHOW NONNTUKE: B KOHLLeNuax pa3sutusa YUC
YrOSI0BHO-UCMNONHUTENbHOE BEAOMCTBO OMepupoBano
yaile TEPMMHOM «pecounanmMsaums», a He «ucrnpasne-
HUEe».

[eno B TOM, 4TO NPECTYMHMKA MOXHO UCAPaBnUTb, HO
€C/iM eMy He NOMOYb aanTMpPOoBaTbCs NOcie 0CBOOOX-
0EeHVs B COLMabHOM XN3HM, TO OH MOXET BHOBb BCTaTb
Ha npecTynHbld NyTb. CoumanbHasa apantauns ABNS-
€TCH 4acCTbl pecounanmsaumn, OOHUM U3 NPU3HAKOB,
OT/IMYaloWMX MOCNenHIoO OT ucnpaeneHus. Pecoumna-
nm3auus cea3aHa C couuvanusaumnen nMyHocTr B obLue-
CTBe, 9TO BO30OHOBMIEHME €e coumanusauum B COLM-
aNbHO npuemnemMble GOPMbl XU3HEOEeATeNbHOCTN [26,
c.42].

B HacTosllee BpemMs nccnenoBaTtenu nNpuLLmn K Bbl-
BOAY, 4YTO MNpaBOMEPHOE MOBeAeHue Mnocne oTbbITUs
Haka3aHWs BO3MOXHO B pe3ynbTaTte HOpMasbHOW COoum-
anuMaaunmn NpecTynHuKa, a He B CUTy ero ncnpasfieHust.
MoaTomy Lenb pecoumnanmsaumm OCyXXAEHHOro A0IKHA
HaNTM CBOE MECTO B 3akoHopaTenbcTBe. icnpasneHne
OCYX/[EHHbIX — 3TO NNLLb OANH U3 CNOCOOOB pecoLuma-
nunsaumun. BoT kak 06 atom nuwet M. C. Pbibak, KOTOpbii
3aHMMaeTcs npobnemoit pecoumannsauumn: «Pecoumna-
nmdaums — nedunHnuna 6onee WMpokKas, BKoYaoLLasa B
cebs 1 NoHATUE “UCnpaBieHne OCYXOEHHbIX”, OXBaTbl-
BaeT BPEMEHHOI Nepuof, He TONbKO Ha CPOK OTObIBAHNS
OCY>XEHHbIMU HaKa3aHWUs, HO U aaanTaunum 9TON INYHO-
CTV K ycrnoBusiM Ha ceobopae» [22, c. 89].

Hennoxo paHHasa uenb onpeneneHa B YUK YkpanHbl.
Kopekc «pernameHTMpyeT nopsiiok U yCNoBUS MCMON-
HEeHUs1 N OTObIBAHUS YrONOBHbIX Haka3aHWuii C Luenbto 3a-
LNTbl MIHTEPECOB JIMYHOCTU, 0OLLECTBa M rocygapcTea
nyTeM CO34aHUSA YCNOBUS O UCMPABIEHNS U PeCoLU-
anuMaaumu... HeobXxoaANMbIM YCIOBUEM pecounanmaaumm
SIB/INETCS UCMNPaB/IEHNE OCYXAEHHOro» [27, ¢. 806].

MomMMMO umcnpaBneHus npouecc pecounanmaaumm
LOJIXEeH BKJIlo4aTb B cebsi obecrneyeHne oTObIBAHUS Ha-
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Ka3aHWs No NPOrpeccMBHON CUCTEME, BOCCTAHOBEHME
coumasnibHO NMoJsie3HbIX CBA3EN OCYXAEHHOrO, NOAroTOB-
Ky K O0CBOOOXAEHMI0, pelleHre npobnemM couuanbHOM
ajanTaummn nocre ocBoBOXAEeHMS 1 Np.

MpeomMeTr yronoBHO-UCMOSIHUTENIBHOIO 3aKoHOo4a-
TeNbCTBA He AOJIXEH OrpaHMiInNBaTbhCA PEeryMpoBaHMem
CPenCcTB UCMPaB/IEHNS OCYXAEHHbIX Kak LLeSIN yronoBHO-
ro HakasaHug. JTa OTpacib 3aKOHOLATENbCTBA O0MX-
Ha CTaTb PECOLUVANM3ALMOHHON OTPACIbIO, «BKJOYATb
perynmpoBaHne Tex OTHOLUEHUIA, KOTOPble BO3HMKAIOT Y
OCYXXJEHHOIo Kak cyobekTa, OTObIBLLIEr0 Haka3aHue, HO
COXPaHSALWEro B Te4eHne CyaMMOCTU OrpaHunymTeb-
HblA MpaBOBOW cTaTyc» [28, c. 28].

Mono6HbI Noaxon K onpeneneHunio Lene n 3agad
HakKasaHWsa MPUMEHUTESTbHO K JINLIEHMI0 CBOOOObI U ero
MCNONHEeHUo 3adpuKkcnpoBaH B Nnpasune 4 MNMpasun Henb-
coHa MaHgenbl: «3Tu uennm MoryT OblTb OOCTUTHYTHI
TONbLKO B TOM Clly4ae, eC/in CPOK 3aKkJII0YEeHUS UCMNOJb3Y-
€TCsl, HACKOJIbKO 3TO BO3MOXHO, AN obecneyeHus pe-
VHTEerpauum Takux iy, B 00LLECTBO NOCe UX 0CBOOOX-
[EeHUs, C TeM YTOObl OHM MO BECTN 3aKOHOMOCITYLLIHbIA
M CaMOCTOATENbHbIA 06pa3 xXu3Hu». MNpasuno 87 peko-
MeHAyeT NpUHMUMaTb Mepbl K NOCTEeNeHHOMY BO3BpaLle-
HUMIO 3aKJIIOHEHHOT O K X13HM B 00LLEeCTBE, BBOAS OCOObLIN
pexum ans ocsoboxaaembix nuu, a npaesuao 90 ycTta-
HaBNMBaET, YTO «He0OX0AMMO MMETb FrOCYAapPCTBEHHbIEe
WJIX YaCTHbIE OpraHbl, CNOCOOHbIE NPOABNATb AECTBEH-
Hyt0 3a60Ty 06 0CBOOOXAAEMbIX 3aKJIIOHEHHBIX, 6OPSACH
C npegpaccynkamu, XXepTBaMu KOTOPbIX OHW SBSIIOTCS,
1 MOMOrast UM BHOBb BKJTIOUMTLCS B XXN3Hb 00LLLECTBax.

Y7100blI NOOO6GHBLIE PEKOMEHOALNN MeXOYHaPOAHbIX
HOPM OEeNCTBUTESNIbHO CTasin PeasibHOCTbO, HYXHO M-

[ CNUCOKUCTO4YHUKOB

NAeMeHTMPOoBaTb UX B POCCUICKOE 3aKOHOOATENbCTBO,
Jlyylle BCEro yroJsloBHO-UCNOJNHUTENIbHOEe. NHTepecHyo
MbIC/Ib B 3TOM MniaHe Bbicka3an B. A. YTkuH. C no3nuun
MeXAYHapOo4HOro noaxona, no ero MHeHulo, yronoBHO-
MCNOJIHNTESIbHOE MPaBo MOXHO paccMarTpmBaTth B Kaye-
CTBE MEeraoTpaciv UCMNOSHUTESIbHOrO Nnpaea, BKJ4Yal-
e Tpy KPynHbIX 610Ka: AoMNeHaNbHbl, NeHasNbHbIA 1
noctneHanbHbIN [29, c. 79].

Pacwupas npeaometr  yronaoBHO-UCMONHUTENLHOIO
3aKoHOoJaTeNnbCcTBa, HEOOXOAMMO MOMHUTb, YTO OH He
OOJKEH BbIXOOUTb 3a pPaMKu LENCTBUA YrofOBHO-Mpa-
BOBbIX HOPM, CBSI3@HHbIX C YCTAHOBNEHNEM BPEMEHHbIX
VHTEPBaIOB norawleHns cyoumocTtn. KoHevHaa ctaans
pecouvanusaumm, OCHOBaHHadA Ha MHbIX CPeACTBax, YeM
McnpaBJfieHVEe OCYXAEHHbIX, O/XHA OCYLLLECTBATLCS B
pamkax cygumocTtu. B aToM 3akoHopaTtenb BUAUT npe-
Jen peleHus 3ajadnm npenynpexneHnsd peunamBHbIX
npectynaeHuin. lNMocne noraweHus (CHATUSA) CyauMOCTU
NINLO YXEe He CBA3aHO CO CBOMM MNPOLLILIM NpecTynne-
HUEM.
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Pedepar

BBeneHue: B cTaTbe aHaNN3MPYOTCA NPo6aeMbl CTUMYNIMPOBaHUS NPaBOMOCIYLIHOro noseae-
HUSA NULL, OTObIBAOLLLMX HAaKa3aHne B BUAE OrpaHnyeHns cBo60abl, U NKLL, OCYXAEHHbIX YCNoBHO. IMo-
cnepoBaTeNibHO PACKPbLITbl 0COOEHHOCTU CPEACTB ANCLUMIIMHAPHOIO BO3AENCTBUS, 3aKPensieMbixX
B HOPMax ABYX CXOXMX NPaBOBbIX UHCTUTYTOB — YCIOBHOIO OCYXJEHUS U OrpaHnyeHns cBoboapl.
MHorve ocyxaeHHble NPOAO0IKAIOT A0MNYCKaTb HAPYLUEHUS YCTAHOBIEHHOIO Nopsiaka OTObIBAHMUSA
HakasaHWs N YKIOHSATbLCS OT UCMOJIHEHUS 0093aHHOCTEN, BO3JIOXKEHHbIX HA HUX cyaoMm. ExerogHo
CTaTUCTMKA OEMOHCTPUPYET NOYTU HEU3MEHHOE KONMYECTBO NINL, CHATbIX C y4eTa yrofloBHO-UC-
NMONHUTENBbHON WHCMNEKLUN B CBSI3N C COBEPLUEHMEM MOBTOPHOro npectynneHus. Cutyaumio oc-
JIOXHSIET TO 06CTOATENLCTBO, YTO 3TO NMPOMCXOAUT Ha POHE MOCTOSHHO PACTYLLEro Yyucna JuL,
OCYX/[AEHHbIX K HaKa3aHnsiM 1 Mepam yrosioBHO-NPaBOBOro xapakTepa, He CBA3aHHbIM C JINLLEHN-
eM cBobonbl. AHANM3 NPaKTUKX peann3aumm HOPM OENCTBYIOLWLErO YroJIOBHO-UCMOAHUTENbHOMO
3aKOHOAATEeNbCTBA Mokasas, YTO COTPYAHMKU YrONOBHO-UCMOHUTENbHBIX MHCMAEKUMIA HE Bceraa
3G DEKTVBHO NPUMEHSAIOT CTUMY/bl NPABOMNOCYLLHOIO NOBEAEHNSA OCYXAEHHbIX, AeNnas akueHT Ha
Mepax B3blCKaHWS 1 pefKOo UCNob3ys CPeAcTBa MOOLLPUTENbHOMRO BO3AENCTBMA. HeobxoanmMocTb
M3MEHEHNSI CUCTEMbI MEP CTUMYIMPOBAHMS MPABOMOCAYLIHOIMO NOBEAEHMS B MPABOBbLIX MHCTUTYTax
orpaHuyeHns cBo6Oabl 1 YCIOBHOIO OCYXAEHWUS pacCMaTpMBaeTCs Yepes NpuaMy AesTeNlbHOCTU
3apybexHbIx cnyx06 npobdauunu, a Takxke NCUXONOrMYeCckmx peakumii nnL, NogHaA30PHbIX YTONOBHO-
WNCMNOJIHUTENbHBIM UHCMEKUNSIM. JJONOHUTENBHO N3YYEHO MHEHME MPaKTUYECKUX PABOTHUKOB, Ybs
npodeccmnoHanbHaa AesTenbHOCTb HENOCPEACTBEHHO CBA3aHa C UCMOJIHEHMEM Haka3aHus B BUae
orpaHunyeHnst cBoboabl M OCYLLECTBJIEHMEM KOHTPONS 32 YC/IOBHO OCYXAEHHbIMU. Llesib: 060CHO-
BaTb HEOOXOAMMOCTb COBEPLLUEHCTBOBAHUS CPEACTB CTMMYMPOBAHUSA MPaBOMNOC/YLIHOMO NoBeAe-
HUS, MPUMEHSIEMbIX B OTHOLLUEHUU OCYXEHHbIX K OrPaHMYeHUI0 CBOGOAbI 1 YCIIOBHO OCYXAEHHbIX,
a Takxe cHopMynMpoBaTb KOHKPETHbIE NPEAIOXEHMS N0 UX Pa3BUTUIO. MeToasl: KoMNnapaTUBHbIA
aHanu3; MeToabl AEKOHCTPYKLUN 1N annepumnmpoBaHns; OnNpoc, NPOBEAEHHbIN NOCPEACTBOM aHKET
C OTKPbITbIMW BOMpOcamu; dopmasnbHO-N0rmyeckmne metoapbl. Beios: paspaboTaHbl pekomeHaaumm
No COBEPLLUEHCTBOBAHMIO MEP, HANPaBJIEHHbLIX HA CTUMYIMPOBAHME MPABOMOC/YLLIHOIO NOBEAEHSs
JIVLL, OCY>XAEHHbBIX K OFPaHNYeHNI0 CBOOOAbI, 1 L, YCIIOBHO OCYXAEHHbIX. Bo-nepBbix, HE06X04MMO
npenycmoTpeTb BY. 1 ¢T. 74 YK P® HOpMy 0 TOM, 4TO €C/IN YCIIOBHO OCY>XAE8HHOMY Ha3Ha4YeH Aonos-
HUTENbHbIM BUA, HAKa3aHWS 1 0,0 UCTEYEHUS UCTbITATENIbHOrO CPOKa OH CBOMM MOBEAEHNEM f0Ka3a
CBOE UCMpPAaBJIEHNE, @ TaKXe OTObIT HE MEHEE MOJIOBUHbBI CPOKa AOMOJIHUTENBHOIO BUAA Haka3aHus,
TO CyA, MO NPEACTaBNEHUIO OpraHa, OCyLLeCTBASIOWEro KOHTPOAb 3a NOBeAEHNEM YCIOBHO OCYX-
LLEHHOro, MOXET NOCTAaHOBUTbL 06 OTMEHE YCIOBHOIO OCYXAEHUS U CHATUM C OCY>XAEHHOIO CYAUMO-
CTW C OCBOOOXAEHNEM OT AOMONHUTENLHOIO BUAA HakaszaHus. OQHOBPEMEHHO NOTPeOyeTCst BHECTU
n3mMeHeHus B CcT. 86 YK P® ans yctpaHeHus NpOTMBOPEUUIA, CBA3AHHbIX C AE€NCTBYIOLMM NOPSAAKOM
norailieHnsi CyouMOCTM N1LLa, OCYXAEHHOro Kk 60nee MArkoMy Haka3aHuio, Yem nuLieHne cBoboabl.
Bo-BTOpLIX, ClieayeT yCTaHOBUTb B 3aKOHOAATENIbCTBE BO3MOXHOCTb 0CBOOOANTLCS YCIOBHO-A0-
CPOYHO AJ19 OCYXEHHbIX, OTObIBAIOLLMX OrpaHMYeHne cBoOOAbl B Ka4eCTBE OCHOBHOMO B1aa Haka-
3aHus. B-TpeTbux, LuenecoobpasHo AononHUTb ¢T. 58 YUK PX® nonoxeHnem o TOM, 4TO OCYXAEHHbI
NMPU3HAETCS 3/I0CTHO YKJIOHSIOLWMMCS OT OTObIBAHMS HaKka3aHUs B BUAE OrpaHnyeHns cBo60oabl No-
CTaHOBJIEHNEM HavyanbHMKA NHCNEKLUN OQHOBPEMEHHO C HANOXEHMEM Ha HEro B3blCKaHUA B BUAE
odULManbHOro NPegocTepPexXeHns N AaHHbIN CTaTyCc NPOAoJIXaeT AeiCTBOBATh 4O MOMEHTA CHATUS
WY NOralleHns BCex B3bICKaHUN.
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Abstract

Introduction: the article analyzes problems of stimulating law-abiding behavior of persons sen-
tenced to restriction of liberty and a suspended sentence. The specifics of disciplinary measures
enshrined in the norms of two similar legal institutions, such as a suspended sentence and restriction
of freedom, are consistently disclosed. Many convicts continue to violate the established procedure
for serving their sentences and evade the duties imposed on them by the court. Every year, statistics
show an almost constant number of persons removed from the register of criminal executive inspec-
tions in connection with the commission of a repeat crime. The situation is complicated by the fact
that this is happening against the background of an ever-increasing number of persons sentenced
to punishments and measures of a criminal nature not related to deprivation of liberty. The analysis
of the practice to implement norms of the current penal legislation shows that the staff of criminal
executive inspections do not always effectively apply incentives for law-abiding behavior of con-
victs, focusing on penalties. The need to change the system of measures to stimulate law-abiding
behavior in legal institutions of restriction of liberty and a suspended sentence is considered through
the prism of activities of foreign probation services, as well as psychological reactions of persons
registered with criminal executive inspections. What is more, the article presents the point of view
of practitioners whose professional activity is directly related to the execution of punishment in the
form of restriction of freedom and monitoring of the conditionally sentenced. Purpose: to substanti-
ate the need to improve means of stimulating law-abiding behavior applied to prisoners sentenced
to restriction of liberty and a suspended sentence, as well as to formulate specific proposals for their
development. Methods: comparative analysis; methods of deconstruction and appercipation; sur-
vey conducted by means of questionnaires with open questions; formal-logical methods. Conclu-
sion: recommendations have been developed to improve measures aimed at stimulating law-abiding
behavior of persons sentenced to restriction of liberty and a suspended sentence. First, Part 1 of Ar-
ticle 74 of the Criminal Code of the Russian Federation should fix the norm that in case a person serv-
ing a suspended sentence is assigned an additional type of punishment and before the expiration
of the probation period he/she has corrected his/her behavior and has already served at least half
of the term of the additional type of punishment, then the court on the recommendation of the body
exercising control over his/her behavior can decide to cancel a suspended sentence and remove the
criminal record from the convicted person with exemption from an additional type of punishment. At
the same time, it will be necessary to amend Article 86 of the Criminal Code of the Russian Federa-
tion to eliminate contradictions related to the current order of repayment of the criminal record of a
person sentenced to a milder punishment than imprisonment. Second, it is necessary to establish
the opportunity for convicts serving restriction of liberty to be released on parole in the legislation.
Third, it is advisable to supplement Article 58 of the Criminal Code of the Russian Federation by the
provision that the convicted person is recognized as maliciously evading from serving a sentence in
the form of restriction of freedom by the resolution of the inspection head and the imposed penalty in
the form of an official warning remains relevant until all penalties are lifted or extinguished.
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BeeneHune

Teopus peTpmbyTnBM3Ma C ee paamkanbHO KapaTeb-
HOI HanpPaBIEHHOCTbIO M OCHOBHOM LLENbIO — MPUYNHUTD
BUHOBHOMY CTpaAaHus, COpas3MepHbIe NPecTyneHNnto, —
cHuckana 060sblloe KOJMYECTBO MNPOTUBHUKOB. Eule
P. fapodano [1, c. 47] n 4. bekkapwua [2, c. 89] oTmevann,
4YTO LEeNbi Haka3aHUa O0IKHO ABMATbLCA CAEPXUBAHNE
noael oT coBeplLleHus NpecTynieHni, a He coumanbHas
MeCTb. OTOMY BblCKa3bIBAHUIO MOSIHOCTBIO COOTBETCTBY-
10T COBPEMEHHbIE NMOCTYNaThl NEHONOrMN. ANbTEPHATUB-
Hble Mepbl Yro/I0OBHO-NMPaBOBOro BO3OENCTBUS, HECS B
cebe MeHbLLE OrpaHMYeHnin Npas 1 cBOOO, OCYXAEHHbIX
B CPaBHEHMW C NULIEHNEM CBOOOAbI, TAKXE MPU3BaAHbI
obecneynTb YaCTHYIO 1 00LLYyt0 NpeBeHumio. OgHako no-
BTOpPHasi NPECTYMNHOCTb Cpean nuy, OTObIBaLWMX Ha-
KasaHus 1 Mepbl YroJIOBHO-MPABOBOro xapaktepa 6e3
n3onauMm ot obuiecTra, NpoaosikaeT OCTaBaTbCs Ha
BbICOKOM ypoBHe. Tak, B 2015 . 11 549 ocyXAOeHHbIX
OblIM CHATbI C y4eTa YroJIOBHO-UCMOMHUTENbHbIX WH-
cnekuunn (YNN) B cBA3K C COBEPLLUEHNEM HOBOIO NPECTY-
nnexus (3to 3,76 % oT 06Lero yicna numu, CoCToALWMX
Ha y4yeTe). AHanornyHble nokadartenu B 2016 r. — 10 652
(2,51 %), 2017 r. — 15 692 (3,11 %), 2018 r. — 19 002
(8,72 %), 2019 r. — 19 413 (3,99 %), 2020 r. — 16 732
(3,6 %), 2021 . — 15 929 (1,76 %). Mexny Tem mepu-
JIoM 3dPEKTUBHOCTM pabOTbl COTPYOHMKOB MHCMNEKLLUN
HEe MOXET ObITb TOJIbKO YPOBEHb MOBTOPHOW MPECTYM-
HOCTM COCTOSILLMX HA Yy4eTe OCYXOEHHbIX. VIHTepecHO,
4YTO CXOXMe Mo CBOeMy YHKLMOHANY C POCCUIACKUMN
YrONIOBHO-UCHONHUTESIbHBIMU  MHCNEKUUSMW  aHTINA-
ckme 1 yanbckme cnyxobl npobdauum npusHawT B Kadve-
CTBE OCHOBHOro Kkputepuss 3ddeKTUBHOCTM pPaboThl
COTPYAHVKOB He Hanunyve nmbo KOMMYECTBO MOBTOPHbIX
npaBOHapPYLIEHWA, a CTaTUCTUKY WM3MEHEHUS PUCKOB,
CBUAETENbCTBYIOLLYIO 00 YCNELWHOCTU KOPPEKLMOHHOIO
Bo3aericTeus [3].

M3MeHeHe pPUCKOB COBEPLUEHUS OCYXAEHHLIMU
npaBoHapyLUeHWi A [OCTUraeTcs NMyTeM HenpepbiBHOIO
VCMPaBUTENBHOIO BO3OENCTBUS HA NMPOTAXEHUN BCErO
nepmnoaa HaxoXaeHus Ha yuyete. HenpeMeHHbIM yCnoBu-
€M pe3ynbTaTUBHOCTM UCMPaBUTENbHOrO BO34ENCTBUSA
ABNAETCS TOYHOE N HEYKOCHUTENbHOE UCMOJSIHEHME 3a-
KOHOB, yKpenjeHue npaBonopsanka nu ctabunbHas Kpu-
MWHOreHHas o6¢cTaHoBKa. B 3TomM coTpyaHMKam yronoB-
HO-NCMOJIHUTENbBHbLIX MHCMEKLUMA NOMOralT NpaBoBble,
OpraHmM3aLnoHHbIEe, MCUXONOrMyeckme, coumnasnbHble Y
VMHble CpeacTBa, B 4YaCTHOCTU NpeayCMOTPEeHHble OeW-
CTBYIOLLUM YrONIOBHO-UCMOSHUTENbHLIM 3aKOHOOATENb-
CTBOM Mepbl MOOLLPEHUS U B3bICKAHUS, MPUMEHSIEMbIE K
OCY>XAEHHbIM. Y4ynTbIBasi CXOACTBO NMPaBOBOro Mosoxe-
HUSI OCYXAEHHbIX K OrpaHMyeHnio cBoO6OoAbl U YCIIOBHO
OCYXAEHHbIX, @ TakXe 3HAYNTENIbHOE KOJINYECTBO 3TUX

ML, COCTOSLLNX HA Y4EeTe MHCMNEKLNI, CTAHOBUTCS BOC-
TpeboBaHHOW paboTa Mo NoMcKy crnocoboB coBepLUEH-
CTBOBAHUSA MepP CTUMYIMPOBAHMUS UX MPaBOMOCAYLLUHOrO
noBeeHus.

MeTtononorus nccnenoBaHusi

Ona wv3dydyeHns npakTUH4eckKor [OeATesIbHOCTU COo-
TPYAHUKOB WHCMEKUMA B CPaBHEHUN C 3apybexHbIMU
cnyx6amMn npobaunmn NPUMEHsSICS MeTod, KoMnapaTus-
HOro aHanusa. C nomMoLLbio METOAOB AEKOHCTPYKLMN U
annepuMnupoBaHns OTAeNbHble dparMeHTbl Hay4YHOWN U
npuKNagHou nuTepatypbl UCMONb30BaNUChL AN apry-
MEHTaLMN NO3MLUM aBTOPOB 1 KOHCTaTauum npobnem B
chepe CTUMYNMPOBaHUS NMPaBOMNOCIYLLIHOro NOBEAEHS
L, oTObIBAKOLWLNX HaKa3aHWst U MepPbl Yro0BHO-NPaBo-
BOr0 xapakTepa, He CBA3aHHbIE C NULLIEHMEM CBOOOAbI.
OMNMprYeckyio OCHOBY COCTaBWIO OPraHM30BaHHOE B
mae 2021 r. uccnegoBaHme rpynnbl y4eHblx Hay4yHo-umc-
cnepoBatenbckoro nHctutyta ®CUH Poccun, kotopoe
3akJioyanocb B o4HoM onpoce 50 cOTpyaHUKOB WH-
crnekumit B 10 TeppuTOpuranbHbIX OpraHax npv nOMOLLN
AHKET C OTKPbITbiMM Bonpocamu. Cpean pecnoHOeHTOB
OblNI COTPYAHUKN, COCTOSILLME HA OOMKHOCTAX Havaslb-
HUKa duamana yronoBHO-NUCMOHUTENIBHOW WMHCMEKLMN
(60,7 %); samecTuTenss HadanbHuka dunuana (9,3 %);
cTtapuwero umHcriektopa dunmana (14,8 %); MHcnekTo-
pa dunmana (15,2 %). Bce y4yacTHUKM onpoca MMEeT
BbiCLLIee oOpa3oBaHMe, CTax CiyX0Obl B 0O03HAYEHHbIX
noJXHOCTAX cocTaBun: 6onee 10 net (59,8 %), oT 6 A0
10 net (24,6 %), oT 2 po 5 net (15,2 %). dopmanbHO-no-
rmyeckne MeToabl onpeaennnm A40CTOBEPHOCTb U 060-
CHOBaAHHOCTb CHOPMYSIMPOBAHHbIX aBTOPaMu BbIBOJOB U
pekoMeHaaumni.

Pe3ynbratsi

OrpaHunyeHne cBobOAbl U YCIOBHOE OCYXAEHWE —
nBa 6nM3KNX MO CBOEN CYLLHOCTU MPaBOBbIX UHCTUTYTA
B Poccun [4], HeCMOTpS Ha TO, 4TO NEPBLIA UMEHYETCS
Haka3aHWeM, a BTOPON — MEPOW YyrosIoBHO-NPaBOBOro
xapakTepa. B T0 e Bpems npaBoBasa npnpoaa yCnoBHO-
ro OCy>XAeHus 00 KOHLa He onpeaeneHa [5-8]. OTmeTum
JMLWb, 4YTO MO CBOEN CyTU JaHHas Mepa yrojoBHO-npa-
BOBOI0 BO34ENCTBUS CBOAUTCS K HA3HAYEHMIO YCIIOBHO-
ro Haka3aHusl, KOTOPOe He NPUBOOUTCS B UCMOJSIHEHUE,
€CNN BMHOBHOE JMLO B NMEpuoj, UCMbITaTeNbHOrO0 CPO-
Ka OOKaxeT cBoe mcnpasneHue. KoHuenuusa pasButus
YroJIOBHO-UCMONHUTENBHOW cuctembl Poccuiickon de-
nepaunm go 2030 r., yTBepXAeHHass pacrnopsixxeHnem
MpasutenscTBa Poccuiickon @enepaunm ot 29.04.2021
Ne 1138-p, B Ka4ecTBe OO4HOWN M3 MPUOPUTETHLIX 3a4ay
3aKkpennseT noBblleHne 3O@PEKTUBHOCTU WHOVNBUAY-
anbHO-NpodunakTnieckon paboTbl MO HEeLOMYLLEHUIO
npaBOHapPYLUEHWI B Cpeae OCY>XAEHHbIX, YTO akTyanm3u-
PYET MONCK HOBbIX M COBEPLLUEHCTBOBAHNE CYLLLECTBYIO-
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WMX Mep CTUMYIMPOBAHUS NPaBOMOCAYLLIHOro noBene-
HUS. CyLHOCTb AaHHbIX MEP OCHOBAHa Npexae BCEero Ha
B3aMMOCBS3aHHbIX Mexay coboi dyHkumax: 1) ntHanBKU-
ayanm3auum HakadaHus, KoTopas urpaeT NepBoOCTENEH-
HYIO POJib B BOCMUTATENIbHOM BO34ENCTBUM HA OCYXOEH-
HbIX; 2) obecnevyeHnn peannsaymm Kak OCHOBHBIX, Tak 1
dakynbTaTUBHbIX CPEACTB MCNpPaBeHUS.

Mpn 3TOM NOHATMEM «CPeAcTBa CTUMYIMPOBAHUS
NPaBOMOCAYLUHOrO NOBEAEHUS» CeayeT OXBaTbiIBaTb HE
TOJIbKO MepPbl MOOLLPEHUSA 1 B3bICKaHUS, KOTOPbIE NPSIMO
VIMEHYIOTCA 3aKoHOOaTesieM, HO U Opyrvue Mepsbl, npe-
OYCMOTPEHHbIE OENCTBYIOLWNUM 3aKOHOOATENIbCTBOM,
KOTOPbIE YNy4yLlaloT NPaBOBOM CTATYC OCYXAEHHbIX NN
HanpassieHbl Ha NPEeAOCTaBNEHNE UM Kakux-nmbo énar n
npeumMyLLecTs (Mepbl MO3UTUBHOIO BO3AeNCcTBUS) Nnbo,
HaobOopOT, HanpaBieHbl Ha nuweHve 6nar, npeumy-
LWEeCTB N yXyAlleHne NpaBoOBOro cratyca (Mepbl Hera-
TUBHOIO BO34elcTBUS). Hanprumep, Mepon NO3UTUBHOMO
BO34ENCTBMS MOXHO CHYMTaTb NPedyCMOTPEHHY 4. 1
CT. 74 YK P® pocpoyHyto OTMEHY YCIIOBHOIO OCYXAEHWs
M CHATUE C OCY>XAEHHOIr0 CyAMMOCTU, MEePOM HEraTnBHO-
ro BO34EeNCTBUS — 3aMeHy HEOTObITON YacTWn HakasaHus
B BUAE OrpaHnyeHus ceoboabl Ha NPUHYAUTENbHbIE pa-
60Tbl UMK NNLIEHUE cBOOOObI.

HekoTopble yyeHble MPOBOAST 3HAK paBeHCTBA MEX-
Oy NOHATUAMU «MePbl ANCUUMIMHAPHOIO BO3AENCTBUS»
1 «Mepbl B3blCcKaHus». Tak, B. H. HopHbIn 0TMeyvaeT, 4To
«BaXHOE MEeCTO MPUHALJEXUT Mepam AucumnanHap-
HOro BO34encTBMA. Mepbl B3bICKaHUSA, MPUMEHAEMble
K OCYXAEHHbIM, NPeACcTaBsioT COO0N OAMH N3 BUAOOB
IOPUANYECKON OTBETCTBEHHOCTW, MMEIOLLLEN PSA, Crieun-
dunyecknx NpmM3Hakos...» [9, c. 5]. U3 naHHOro KoHTeKcTa
O4YEBUIHO, YTO MepPbl ANCUUMIIMHAPHOIO BO3AENCTBUSA U
Mepbl B3bICKaHWS yNnoTPebnsaioTCca Kak B3anMo3aMeHsie-
Mbl€.

C Hawwel TOYKM 3PEHUs, MOHATUE «MepPbl ANCLUMIN-
HapHOro BO3AENCTBUSA» AOJIKHO CHNTATLCS POLOBbLIM MO
OTHOLLEHUIO K MEpPaMm B3bICKAHUS, MOCKONbKY AUCLNMIIN-
Ha noboro nMua (He TONMbKO OCYXAEHHOro) NpeacTaB-
naet cobon GanaHc, codeTalowmii B cedbe Kak Nno3nTmuB-
Hble Mepbl CTUMYANPOBAHWS AOIKHOIO NOBEAEHUS, TaK
M HeraTueHble. B CBA3M C 9TUM NpeacTaBnseT UHTEpPeC
MHeHue E. A. Cu3soii, koTopas npeanaraet BMECcTO OT-
pacsieBOro v creumanbHOro npuHUmMna «paumoHasibHoe
NPUMEHEHNE Mep MPUHYXAEHNS, CPEACTB UCMPaB/IEHNSA
OCYXAEHHbIX Y CTUMYNIMPOBAHNSA MX NPaBOMOCAYLUHOIO
NnoBeAEHUs» YCTAHOBUTb B YrOJIOBHO-UCMOMHUTENBHOM
3aKoHOOAaTeNbLCTBE OOLLLENPABOBOM MPUHLMMI CTUMYNNU-
poBaHus. Takum 06pa3oM, AaHHbIA NPUHLMI, NOAPa3y-
MEBAaIOLLVIA N MEPbI NPUHYXAEHUS (B3bICKaHWUS), 1 Mepbl
NMOOLLPEHNS, CTAHET 60Niee MOHATHBIM U KOHKPETHbIM
ans npasonpumerHuntensa [10, c. 49].

B Hay4HOIM nuTepaType BCTPEYAIOTCH TakXKe MHEHUS,
OTHOCSALUNE TE UIN UHbIE MEpPbl MO3UTMBHOIO BO3OEN-
CTBUS K MepaM YrosioBHO-NPaBOBOro xapakrtepa. Tak,
M. 3. 3Be4apoBCKMIA MPUHUCASET K MEpaM YrojoBHO-
NPaBOBOIo XxapakTepa yCN0BHO-A0CPOYHOE 0CBOBOX e
HVe, 3aMeHY HeoTObITOM YacTu Haka3aHns 6onee MArkum
BMOOM HakazaHus, amHucTuio n gp. [11, c. 7]. OgHako
[aHHblEe NOOLLPUTESbHBIE MHCTUTYTbl HE COBCEM BMUCHI-

BalOTCH B KAHBY MEP YrO/IOBHO-NPaBOBOro BO3AENCTBUS,
Tak Kak He npeaHa3HayeHbl O18 HEenoCpPenCTBEHHOM
peakumm rocynapcTea Ha CoBepLUeHHOe 0OLLLECTBEHHO
onacHoe AesiHve, a cnyxart ans nocnegywowen andode-
peHuvaunn U nHauBMayanm3aummn Hakasanus. Cnegyet
cornacutbceq ¢ E. B. MeaseeBbiM, yTBEPXAAIOLLNM, YTO
BUAbl OCBOOOXOEHUS OT HakasaHus «HE SBASOTCS ay-
TEHTUYHBIMW CPEACTBaMU Yrol0BHOrO 3akOoHa, npume-
HSieMbIMU 32 COBEpPLLEHNE NpecTyrieHuii. Bce Buabl oc-
BOOOXOEHUSA OT Haka3aHUs, ero OTObIBaHWS, OTCPOYKM,
a TakXe BUAbl 3aMEeHbl HaKa3aHUN ABMSIOTCS HEOTbEM-
NIEMbIMW 3IEMEHTAMM CUCTEMbI Haka3aHUin, KOTOPble He
MOTyT CyLeCTBOBaTb BHe ee npenenos» [12, c. 142-143].

OCHOBbIBasiCb Ha NPUBEAEHHbIX BbILLE YMO3aKJ/O4e-
HUAX, NpeanaraemMm Ans uenen HacToswen ctatbh pac-
CcMaTpMBaTb Kak pPaBHO3HAYHbIE CRefyloWne MOHATUSN:
cpencTea (Mepbl) CTUMYIMPOBAHUA MPAaBOMOC/YLLIHOMO
(NMpaBOMEpPHOro) NoBeAEHS; CTUMYJIbl MPaBOMOCAYLUHO-
ro (MpaBOMEPHOro) NoBeAeHUs; cpeacTea (Mepbl) Auc-
LUNAVHAPHOIO BO3AENCTBMS.

Mepbl MOOLWpPEHUS U B3bICKAHUSA — 3TO MPMBbLIYHAS
OJ15 MHOTFMX CTPaH npakTmka CTUMYMPOBaHUS NPaBono-
CNYLLHOrO NOBeAEHNS OCYXAeHHbIX [13, ¢c. 16]. Bosnen-
CTBYSI J@aHHbIMU pa3fpaKMTensMum Ha YyBCTBa 1 SMOLLUN
L, oTObIBAOLLNX HaKa3aHWst U MepPbl YroJ0BHO-NPaBo-
BOro xapaktepa 6e3 msonsaumm oT 0buecTBa, MOXHO
nobyoutb MX K COBMIOAEHUNI0 HOPM, YCTAHOBJIEHHbIX B
obuiectBe n rocymapctee. [Mpy aTOoM npepckasyembl
pasnuyHbie peakLum 0CYXAEHHbIX, MOPOXAAEMbIE TAKO-
ro poga ctumMmynamu: npu B3blCKaHUSX — 3/10CTb, arpec-
cus, oT4yasiHMe, 6e3bICXO4HOCTb, CTpax, pasapaxeHue,
6ecrnokoncTBO, PacTEPAHHOCTb, 001aa, NaHMKa; NPW Mno-
OLLPEHUSIX — yO0BNETBOPEHNE, pafoCTb, BOOXHOBEHME,
paBHoaywve, yameneHne n ap. OgHako ecniv oCyXAeH-
HbIi HEMPABWU/ILHO pearvpyeT Ha MoJslyYeHHble B3bICKa-
HUS Y NOOLLPEHUS N NPOCEXMBAETCH HEUCKPEHHOCTb
B €ro NONOXUTENbHbIX MOCTYMNKax, COBepLIaeMblX TOMb-
KO 6narofaps VMEKLWEMYCa KOHTPOJIIO CO CTOPOHbI
COTPYOHMKOB MEHUTEeHUMapHOro BedOMCTBa, TO BIO-
CneacTBUM 3TO BCE PaBHO MOBAUSET HA BbiICTpanBaHme
NepPCNeKTUBHbIX MHUI NoBeAeHus. B npoTuBHOM cny-
Yyae K Hemy ByaeT NpMMeHeHa camas cTporasi Mmepa Bo3-
nencTeug. TOYHO Takom Xe NyTb OXUOAET OCYXAEHHOrO
Mo 3aKOHOAATENbCTBY MHOMMX 3aPyOEXHbIX FOCYAAPCTB.
Hanpumep, B COOTBETCTBUM C YrONOBHbIMU KOAEKCaAMU
LLIsenuapun n ABcTpum, kak otmedaeT A. B. CepebpeH-
HUKOBA, Cy[, YNOJIHOMOYEH OTMEHUTb YCJIOBHOE OCYX-
OeHuve, ecnu BO BPEMS UCMbITaTeNIbHOr0 CpoKa COCTONA-
Lee Ha yyeTe KOMMETEHTHOrO opraHa amuo, UMEeoLLee
oduumanbHoe npeaynpexaeHne, COBEPLUNT NOBTOPHOE
npecTynfieHne nam NPoCTYNOK, HapyLUaKLWnMi ykasaHns
cyaa, a Takxke NpoaosIXUT YKIIOHEHME OT OXPaHUTESNBHO-
ro Hag3opa unu MHeiM cnocobom 6yaeTt npeHebperatb
npenocTaBfeHHbIM eMY NPU BbIHECEHUW NPUroBopa f0-
Bepuem [14, c. 152].

Ix. JNlenbpux HasbiBaeT MNyTb OT MNPECTYNMHOCTU K
npaBOMOCAYLHOMY MOBEAEHUIO U3BUANCTLIM. [1po-
BEeAEHHOE OaHHbIM Y4YE€HbIM WCCNEO0OBAHME MoKasano,
4YTO MPUMEPHO MOJIOBUHA OCYXOEHHbIX U JUL, CO CHS-
TON MAW NOralleHHOM CyAUMOCTbIO NMPOJOSIXAOT Npu-
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[epXuBaTbCs aHTUOOLLECTBEHHOrO MOBEAEHUS: 3/10Y-
noTpebnsalT ankoronem, MNPUHUMAIOT HapKOTUYeCKME
M MCUXOTPOMHbIE BELLECTBA, OblM yIMYEHbl B Apakax,
XYIMraHCTBE WM KOHPNMKTAx C opraHamMum npaBono-
paaka [15, c. 134]. CoBepLueHMEe BblLENEPEYNCTIEHHbIX
NMOCTYMKOB MOXHO paccMaTtpuBaTb kak naTtTepHbl npe-
CTYMHOro NoBeAeHusl, TO eCTb MOAENN MNOBEAEHMS, MO-
XOXMeEe MO NCUXONOrMYeCKOMY MEXAHU3MY Ha YrOJIOBHbIE
nesaHus. Npy aToM NPOoGUNakTUKON aMmopasnbHOro no-
BEAEHNS N HE3HAYMTENbHbIX MPaBOHAPYLUEHUA MOTryT
M AOOJKHbl BbICTyNnaTb CTUMY/bl NPAaBOMEPHOro noBse-
OeHns.

®. JoapTn cnpaBensMBO ykasbiBaeT Ha Heobxoau-
MOCTb HaJeNeHnss COTPYAHUKOB CNyX6bl npobauunu wn-
POKVMU MOJIHOMOYMSIMU B BOMPOCE O TOM, Kak ,oOuBaTh-
cs cob0aeHNSA OCYXXAEHHBIMY YCTAHOBIEHHbIX NPaBUII.
C y4yeToM 3TOro nokasaTesieH cnyyanm n3 okpyra Xappuc
wTtarta Texac B CLLA, roe coTpyaHukm cny>x6bsl npobauumn
MOryT afanTrMpoBaTb Ha NepBblli B3rNa4 HErmbkme Hop-
Mbl, pPernameHTUpyloLLMe UX OesTEeNbHOCTb, Ans obe-
CreYeHnsa ycnoBuM UCNbiTaTeNlbHOro cpoka. Hanpumep,
4yToObl TPYAOyCTpamBaTb OCYXAEHHbIX [lenapTameHT
npobaunn okpyra Xappuc NpUAEPXKUBANCS MONUTUKMN,
COrnacHoO KOTopoi 6e3paboTHblie OCYXAEHHbIE KaX bl
OyoHWIA OeHb 005a3aHbl NoAaBaTh 3asBEHME YETbIPEM
paboTonartensm, 4ytobbl Aoka3aTh AOCTATOYHOCTb MNPO-
ABNSEMbIX UMW YCUIUIA NO TpyaoycTporictey. B 2013 .
cyn, No NpeacTaBfIEHMI0 MHCMEeKTopa nNpobaumm HasHa-
4Ynn NOAHAA30PHOMY NNLLY ABYXJIETHUA TIOPEMHBIV CPOK,
Tak Kak Oblia ycTaHOBNEHA U3NNLLHASA pa3bopynBOCTb B
nopaye 3asiBOK 0 NpuemMe Ha paboTy: OCYXAEHHbIN Mbl-
Tancs TpyooyCTPOUTLCH TOSbKO B T€ OpraHm3aLmm, KoTo-
pble OblNn CBs3aHbl ¢ ero npodeccuein. laHHoe pelle-
HWe He ObII0 OTMEeHEHOo B AnennsaumMoHHOM cyae Texaca
[16, c. 313-314].

B npuBeOeHHOM cny4yae Mbl KOHCTATUPYEM 3Hauu-
TenNbHbIE MOIHOMOYUS Y MHCNEKTOPa CNyX6bl npobaumn,
HO OQHOBPEMEHHO C 3TUM MPUCYTCTBYET MHOFOBAapPUaHT-
HOCTb CaHKLMOHHOI0o BO3ECTBUS Ha ero noaoneyHblX.
Moxoxas kapTvHa HabnofaeTcs BO BCex cnyxbax npo-
6aumn CLUA, nmeloTcs pasnmyHble BO3MOXHOCTU OKa-
3aHUA ANCUMMIIMHAPHOIO BO3AENCTBUS HA OCYXOEHHbIX
3a HapyLleHns YCIOBUIN UCMbITATENIbHOrO cpoka. Xoaa-
TalicTBOBaTb Nepen CyaoM 006 OTMEHEe UCMbITaTeNbHO-
ro cpoka v HampaefeHUN NnLa B TIOPbMY — 3TO TOJIbKO
caMblil CypOBbIi U3 BCEX BO3MOXHbIX BapuaHToB. Co-
TPYAHUKM cnyx6bl Npobauumm 0693aHbl pearnpoBaTth Ha
KaXJ0e HapyLleHne oCcyxaeHHoro. Hanpumep, nmeetca
BO3MOXHOCTb NMPUMEHUTb BbIFOBOP, YXXECTOYNTb TPebo-
BAHWUS K OTYETHOCTU, OrPaAHMNYUTb NOE3AKN NN YCUINTb
Tak Ha3blBaeMoe OTKPbITOe HabnoaeHue. Ecnu Hapywe-
HWS MOBTOPSAIOTCH, UMEETCH NOSIOXUTENbHBIA pe3ynbTat
TecTa Ha HaanyMe B KPOBU HAPKOTUYECKNX CPEACTB 1Unuv
3anpeLLeHHbIX NpenapaToB, MPOUCXOAUT HOBbLIA apecT
3a AesHus, He aBNSoWMeECS YroflOBHbIM NPECTYNAeHN-
€M, TO [0nyckaeTcs npumMeHeHne 6osee CTPOrnx CaHk-
LA, TaKNX KaK yCUeHne Haa3opa, KOMeHOaHTCKUIA Yac,
JOMallHee cogepXaHune nog, CTpaxemn, 3EeKTPOHHbIN
MOHUTOPWHT, MOMELLLEHNE B MPUEMHbI MYHKT A1 MOHU-
TopuHra [16, c. 314].

MpryMeHeHne K OCYXAEHHbIM, COCTOSILLIMM Ha y4ye-
T€ YrONOBHO-UCMOSHUTENBbHbLIX MHCMEKUWA, ANCUUNN-
HapHbIX B3bICKAHWI aHaNOrMyHbIM 06pPa3oM BbICTynaeT
HEKOM MPOMEXYTOYHOMW CTaguen nepen OTMEHOW yc-
JIOBHOIO OCYXAEHWS N 3aMeHON Haka3aHus Ha Bornee
CTpOrunii BUA Haka3aHus. Takxe B Cilydae C YCJIOBHbIM
OCYX[EHNEM MeEpbl AUCUMMIMHAPHOIO BO34ENCTBUS
HaMpPsIMyl CBA3aHbl C BO3MOXHOCTbIO NMLUA AOCPOYHO
CHATLCSA C yyeTa M ObITb HeCyauMbIM. Mpn 3TOM Mepbl
NOOLLPEHMS 1 B3bICKAHWSI B OTHOLLIEHWW YKa3aHHO KaTe-
ropun OCYXAeHHbIX 3aKOHO4ATENbLCTBOM HE YCTAHOBE-
Hbl, @ ANCUMNIMHAPHOE BO3OENCTBNE OCYLLECTBISETCS
3a cyeT NpeaycMoTpeHHbix cT. 190 YUK PO npeaynpex-
OEHUN 0 BO3MOXHOCTU OTMEHbI YC/IOBHOIO OCYXAEHWS,
BbIHOCUMbIX COTPYAHMKAMW YrONIOBHO-UCMNONHUTESNbHbIX
MHCNEKLUM B MMCbMEHHON dopMe.

Kpome aTtoro, cornacHo n. 124-126, 128, 129 WH-
CTPYKLUM MO OpraHM3aumm UCMNONIHEHUS Haka3aHuin u
Mep YrosioBHO-NMPaBOBOro xapaktepa 6e3 nsonsaumm ot
obuiecTBa, YTBEPXAEHHOM NpukadoM MuHiocta Poccum
oT1 20.05.2009 Ne 142, npu yKJIOHEHUM OCYXAEHHOIO OT
WCMOJIHEHNS BO3JIOXEHHbLIX HA HEro CyooM 00s13aHHO-
cTen NMbo NpU HapyLLIEHUN UM OBLLLECTBEHHOIO Nopsa-
Ka, 32 KOTOPOE Ha Hero 6bII0 HANOXEHO aAMUHUCTPA-
TUBHOE B3bICKAHNE, MHCMNEKLNS BbI3bIBAET OCYXAEHHOro
nmMB0o noceLlaeT ero nNo MeCTy XUTeNbCTBa, MPOBOAUT C
HUM NpodunakTnyeckyto 6eceny. Npv NOBTOPHOM BbISIB-
neHnn GakToB YKJIOHEHUS OCYXAEHHOro OT MCNOSHEHUS
BO3JIOXEHHbIX HA HEro CyaoM 06s3aHHOCTeN NMbo npu
HapyLleHUn M 06LLEeCTBEHHOIO NOpPsiAKa, 3a KOTOPOE Ha
Hero ObIfI0 HANIOXEHO aAMWHUCTPATUBHOE B3bICKAHME,
VIHCMEKLMS He NO3aHee Tpex paboyunx AHEN BHOBb BbIHO-
CUT npeanynpexaeHne 0 BO3MOXHOCTU OTMEHbI YCII0B-
HOro ocyXaeHus. Ecnn ycnoBHO OCyXAEHHbINV B TEYHEHNE
MCMbITaTENbHOIO CPOKa CUCTEMATUYECKM HapyLian o6-
LLLeCTBEHHbIV NOPSAO0K, 32 HTO NPUBNEKANCS K aAMUHN-
CTPaTUBHOWM OTBETCTBEHHOCTU, CUCTEMATUYECKN HE UC-
MOJIHAN BO3JI0XKEHHbIE HAa HEro CyaoM 00s13aHHOCTM NMOO
CKPbICS OT KOHTPOJIS, MHCMEKLNSA B TEHEHME TPEX CYTOK
(6e3 yyeTa BbIXOAHbIX M NPa3aHUNYHbIX AHEN) C MOMEHTA
YCTaHOBNEHMS AaHHbIX GaKTOB HANpPaBnseT B cya npen-
CcTaBJfieHMe 06 OTMEHE YCIOBHOIO OCYXAEHUS 1 UCMOJI-
HEHUW HaKka3aHWs, Ha3Ha4YeHHOro Nnpurosopom cyaa [17].

HeobxoanMMo OTMETUTb, 4YTO COTPYOHUKU YrosioB-
HO-WCMOJIHUTENbHbLIX WMHCMNEKUMA aKTUBHO WCMOMb3y-
I0T E€OMHCTBEHHYIO BO3MOXHOCTb CTUMYNMPOBAHUSA
NPaBOMOCYLLHOro NOBEAEHUS YCIOBHO OCYXOEHHbIX B
Buae npeaynpexpenuns. CornacHo otyety Pepepanb-
HOWM cnyx06bl UcrnofHeHns HakazaHuin Poccun GCUH-1
(pa3n. 15 «CBeneHuns 0 AesaTenbHOCTM YrOIOBHO-NUCMON-
HUTENbHbIX MHCNekunii») B 2021 1. HapyLleHne yCcnoBui
NPOXOXAEHUS UCABITATENbHOIrO CPoKa AonycTunmn 12 426
YCNOBHO OCYXAeHHbIX (Ha 0,96 % meHblue, yem B 2020 T.),
M3 HUX B OTHOLWEeHUK 11 669 yen. paHee HanpaBnASIMCb
MaTtepuanbl B CyL AN1s peLleHnst Boripoca 06 OTMEHE yC-
JIOBHOIO OCYXAEeHUs1, NPOAJIEHNN UCTLITAaTENIbHOIO CPO-
Ka U1 BO3JTIOXEHUM JOMNONHUTENBbHbIX 06853aHHOCTEN (Ha
0,52 % 6onblue, yem B 2020 T1).

B npakTunyeckon oeaTenbHOCTU BO3HUKAOT BONPOCHI
no nNoBoAy LenecoobpasHOCTU NPUMEHEHUS K YCIIOBHO
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OCY>XXAEHHbIM Mepbl MOOLWPUTENBHOMO XapakTepa B BUAE
OTMEHbI YC/IOBHOIO OCYXOEHUS U CHATUM CyoMMOCTN,
€CNM MM Ha3Ha4YeHO AOMNONHUTENbHOE HakasaHue. Kak
npepnuceiBaeT n. 12 noctaHoBneHus MNneHyma BepxoB-
Horo Cyna Poccuiickoii depepaumm ot 20.12.2011 Ne
21, ecnn yCNOBHO OCYXAEHHOMY Ha3Ha4yeH AO0MNOJHU-
TeNbHbIN B, Haka3aHUsl, HO OH 40 UCTEYEHUS UCMbITa-
TENbHOro Cpoka CBOMM MOBEAEHMEM A0OKa3an CBOE UC-
npaefeHne, TO CYA BrpaBe NPUHATbL peLleHne 06 OTMeHe
YCJIOBHOMO OCYXAEHUS U CHATUM CYAUMOCTU NULLb NOCne
OTOBLITUS UM AOMOJSIHUTENBHOIO Haka3aHus.

B Poccuiickoit ®depepaunn HabnwogaetTcs cmelle-
HVYEe AOUCUMMIMHAPHOINO BO3AENCTBUS B OTHOLUEHUU
OCYXAEHHbIX K HaKa3aHUsM 1 Mepam YrosioBHO-MPaBo-
BOro xapakrtepa 6e3 nsonsumm ot obLLecTBa B CTOPOHY
B3bICKaHW. Hanpumep, N0 OaHHbIM BbllLEeyKa3aHHOro
otyeta @CNH Poccun, B 2021 . 267 274 OCYXAEHHbIX,
COCTOSAILLMX Ha YyyeTe YroJIOBHO-UCMONHUTENbHbBIX WH-
cnekuun, nMmenun npegynpexaeHne nnu odbuumnansHoe
NPefoCTEPEXEHME, @ MNOOLLPEHNS ObIIN NPUMEHEHbI K
590 ocyxaeHHbIM. NpuMepHOe COOTHOLLEHWE Mep MOo-
OLLPEeHNs N B3bicKaHUs cocTaBuno 1:453. MoXHO Bbiae-
JINTb HECKOJbKO MPUYUH HUYTOXHO Manoro Konm4ecTsa
noowipeHnin. Bo-nepBbix, N3 BCEX NNL, COCTOAWMX HaA
yyeTe WHCNEeKUUn, NpUMeHeHne Mep MNOOLLpeHus, Co-
rMacHO [AEeNCTBYIOLWLEMY YrOA0BHO-UCMOMHUTENBHOMY
3aKOHOAATENbCTBY, BOSMOXHO TOJIbKO K OTObIBAKOLLVM
HakasaHue B BUAE OrpaHuyYeHns cesobonbl. Bo-BTOpbIX,
COTPYOHVKW, NUCMOJHAS HaKa3aHue B BUAE OrpaHnyeHns
cBoOOAbI, 60NIee OPUEHTUPOBAHbLI HA NMPUMEHEHNE Mep
B3bICKaHWS, TaK Kak 9TO ABNAETCH OAHUM M3 nokasaTe-
Jlel CTaTUCTUKW, KOTOPbLIA PErynsapHO CpaBHMBAETCH C
aHasNIOrMYHbLIMY NEPUOAAMU NPOLLEALLIVX JIET, HTO B UTOre
B/INSIET Ha OLLEHKY 9D PEKTUBHOCTM PabOoTbl MHCMEKLNN.
B-TpeTbux, HabngaeTca U3NNLLIHEE BHUMAHWE K Mepam
NMOOLLPEHNS U MepaM MOOLPUTENBHOIO XapakTepa Co
CTOPOHbI MPOKYPOPCKMX pabOTHMKOB, KOTOPbLIE paccMa-
TPUBAIOT MX KaK KOPPYMLMOreHHble hakTopbl 1 TPeBYIOT
OT COTPYAHMKOB B KaXXJ0M Clly4ae nNpuBecTn A0CTaTou-
Hble OCHOBaHUS MPUMEHEHNS TOW NAUN NHOM MEpPbI.

JymaeTtcsa, 4TO BblpaBHMBaHWE B MPOLEHTHOM CO-
OTHOLLUEHUU MPUMEHEHNS MepP MOOLLPEHUS N B3bICKA-
HUS, paclmpeHne MNOAHOMOYUIM COTPYOHUKOB YrOsOB-
HO-UCMOJIHUTENbHbLIX WMHCNEKUUA B 3TOM acnekre, a
TakXe BKJIIOYEHWE B YroJIOBHO-UCMOSIHUTENBHOE 3a-
KOHOOATeNbCTBO HOBbIX CTMMYSIOB MPaBOMNOC/YLUHOIO
NOBEAEHUST OCYXAEHHbIX MOCAyXaT AOMOJHUTENbHbIM
VIMMYJ/TIbCOM K Pa3BUTUIO 1 COBEPLLUEHCTBOBAHUIO OMNCLN-
NAVHAPHOM NPaKTUKM 1N BOCNUTATENIbHOrO BO3AENCTBUSA
B LenoM. Ecnm oCcHOBbIBaTbLCA Ha NPUHLMNAX Nefaroru-
KW, TO COOTHOLLEHME MEP MOOLLPEHNS N MEP B3bICKAHUSA
OOJXHO 6bITb NpuMepHOo 1:1. OgHMM 13 WaroB K ycune-
HUIO MEpP MOOLLPUTENBHOIO XapakTepa ABAsaeTcs yBenu-
YeHne KonmyecTBa NPUMEHEHUN Mepbl B BUAE OOCPOY-
HOrO CHATUS C ydeTa NunL, OCYXAEHHbBIX YCIOBHO.

Pesynbrathl uccneposaHug, nposegeHHoro HUN
®CUH Poccun, cBUOETENbCTBYIOT O TOM, 4TO 73,2 %
OMPOLUEHHbIX COTPYAHUKOB YrOSI0OBHO-UCMONHUTESNbHbBIX
WHCMNEKLUMIA cHMTaIOT LLenecoobpasHbiM NpeaycMoTpeTb
BY. 1cT. 74 YK P® HOpMY O TOM, YTO N1LLA, OCYXOEHHbIe

YCNOBHO, MOryT ObITb MOMHOCTLIO OCBOOOXAEHbl OT OT-
OblBaHMA W OOMOJSIHATENIBHOIO BUAA Haka3aHwusl, ecnu
CBOMM MNoBeAeHMeM gokasanu mcnpasneHue. C ogHoON
CTOPOHbI, Takas Mepa MO3BOJUT YPABHATbL B NMPaBOBOM
cTaTtyce YCNOBHO OCYXAEHHbIX, KAK UMEIOLLMX JOMNOSHN-
TeNbHOE Haka3aHue, Tak 1 He MMEeL KX ero, Ho ¢ gpy-
rov — OOMOJIHUTENbHOE Haka3aHne MMeeT BaXHOE npe-
BEHTMBHOE 3HayeHne, 0cobeHHO Koraa CyaoM Ha3Hauva-
eTCqa NMWeHne npasa 3aHMMaTb ONpeaefieHHble O0JXK-
HOCTU UM 3aHUMATbCS ONPeaEeNEHHON AeATENbHOCTLIO.

YuuTtblBas 310, NpeacTaBnseTcs 060CHOBAHHbLIM [0-
noJIHUTL cT. 74 YK P® 4. 1.1 cneayowero cogepxaHus:
«ECnu yCcnoBHO OCYXAEHHOMY Ha3Ha4yeH OO0MOJIHUTENb-
HbIA BMA, HaKa3aHUs 1 40 UCTEYEHUSI UCMbITATENbHOro
Cpoka OH CBOMM MOBEAEHMEM JoKa3an CBOe Ucnpasne-
HUe, UCNONHUB TpeboBaHNSA, NPeAyCMOTPEHHbIE YaCTbiO
rnepBO HACTOSILLEN CTaTbW, a Takxe OTOblT He MeHee
MOJIOBMHBI CPOKa AOMOJHUTENIbHOrO BUAA Haka3aHus,
TO Cy[, N0 NpeacTaBfIEHUNIO OpraHa, OCYLLECTBSIOLLEro
KOHTPOMNb 3a NOBEAEHNEM YC/IOBHO OCYXAEHHOro, MO-
XET NOCTaHOBUTL 06 OTMEHE YCNIOBHOIO OCYXAEHUS U O
CHATUM C OCYX[OEHHOr0 CyAMMOCTU C OCBOOOXAEHUEM
OT LONOMHUTENBHOrO BMAA HakasaHus. MNpu aTom ecnu
YCJIOBHO OCYXAEHHOMY A0MOSHUTENIbHOE Haka3aHmne Ha-
3Ha4YeHo B BUAe wTpada, TO YCIOBHOE OCYXAEHNE MO-
XeT OblTb OTMEHEeHO TOJIbKO Npu ynnaTe wTpada B non-
HOM pasmepe».

CTtouTt 06paTnUTh BHMMaHME Ha TO OBCTOATENBLCTRO,
410 NoaobHbIE N3MEHEHUs ByayT NPOTUBOPEYNTL AEeN-
cTByloLEen pegakuum cT. 86 YK P®D, nockonbky ncxons
n3 n. «6» 4. 3 gaHHO cTaTbN CYAUMOCTb B OTHOLLEHUMN
ML, OCYXAEHHbIX K 6onee MArkMM BMAam HakasaHus,
4yem nuiieHne ceoboabl, NorallaeTcs No UCTEYEHUN Ofl-
HOro roga rnocfie nx oTobITUSA (MCNONIHEHUSs). B cBa3u €
3TUM Mbl CONMAAPHLI C MHEHUEM T. I HYepHeHKo, KOTO-
pasi, OCHOBbLIBAsICb HA MEHbLLEN 06LEeCTBEHHOM ONacHO-
CTU YCNIOBHO OCY>XAEHHbIX B CPABHEHUN C NINLLAMU, OCY K-
OEeHHbIMU K peasibHOMY nneHuto ceoboabl, Nnpeanaraet
YCTaHOBUTb AJ15 HUX BoJsiee MArkue npaeua noratleHus
CYANUMOCTU, YEM OJ151 NNLL, K KOTOPbIM YCIOBHOE OCYXAe-
HVE He npuMeHsanock. Takum obpasom, B cT. 86 YK PP
LenecoobpasHoO BHECTU AOMOJSIHEHWE, B COOTBETCTBUMU
C KOTOPbIM CYAUMOCTb Y JINL, OCYXAEHHbLIX YCIIOBHO U
MMELWNX OONOSHNUTENbHOE HakasaHue, [0JiKHa Mo-
rawartbCcsl cpasdy rnocsne oTobITMS AOMOSHUTENIBHOIO Ha-
Ka3aHWs UM OTMEHbI YCIIOBHOIO OCYXAEHUS B NOpPSaKe
4. 1cT. 74 YK PO [18, c. 129]. Kpome aToro, notpebyeTcs
cKkoppekTupoBaThb N. 12 noctaHoBneHus MNMneHyma Bep-
xoBHoro Cypa Poccuiickonn ®@epepaummn ot 20.12.2011
Ne 21 B COOTBETCTBUM C BbllLeyKa3aHHbIMN N3MEHEHMNS-
MW YrOIOBHOIO 3aKOHa.

Be3ycnoBHbIM  MPenMyLLeCTBOM OTEYECTBEHHOro
3aKoHO4ATeNbCTBA ABASETCS HaIM4yme HOpPM, yCTaHaBs-
NNBAKOLLNX MePbI MOOLPEHNSA U B3bICKAHUS, MPUMEHS-
€Mble B OTHOLUEHUWN OCYXAEHHbIX K OFPaHMYeHnI0 CBO-
6oabl. Mopspgok MX NPUMEHEHMS pernamMeHTUpyeTcs
cT. 57-59 YUK P®, a takxe pasa. V, VI MHCTpykuuu no
opraHm3aunn UCMoJIHEHUST Haka3aHUs B BUAE OrpaHu-
YyeHunss cBoOOAbl, YTBEPXAEHHOW mnpukazoM MuHiocTa
Poccum ot 11.10.2010 Ne 258. Kpome TOro, kK Mepam no-
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OLLPUTENBHOrO XapakTepa CTOMUT OTHOCUTb, HanpuMmep,
npekpaweHne NPUMEHEHNS B OTHOLLEHUM OCYXXOEHHbIX
K OrpaHu4yeHnio cBo60abl TEXHNYECKNX CPEACTB HaA30-
pa un koHTponsa [19, c. 103].

CornacHo oTyeTy @enepanbHon Cry>XObl UICMONHEHUS
HakazaHui Poccun — ®CUH-182018T. 515 0CyXXAEHHbIX K
orpaHnyYeHnto cBoboabl MMENY NOOLLPEHMS, HTO COCTaB-
nset 1,34 % o1 06LLen HUCIEHHOCTN OCYXXAEHHbIX K Orpa-
HUYEHUIO cBOBOAbI, COCTOSIBLUNX HA Y4ETE YrOIOBHO-UC-
NMOJTHATESNbHbIX MHCAEKLNIM Ha KOHeL, roga. AHaJIOrMYHble
nokasartenu GUKCUMPYIOTCa B NOcaenyowme Tpu roga: B
2019 . — 549 ocyxnaeHHbIX (1,41 %), 2020 r. — 601 ocyx-
neHHbIn (1,56 %), 2021 . — 590 (1,6 %). B naHHOM cnyyae
BUANM HE3HAYUTESIbHbIN POCT MPUMEHEHUS MEP MOOLLL-
peHusa. Mexay TeM 3a 3TOT Nepuo, YNCI0 OCYXAEHHbIX K
orpaHnyYeHmnto cBo60abl, COCTOSALLMX HA YHETE MHCMEKLMIA
Ha KOHeL, roga, Heckonbko cHu3unock (¢ 38 370 ven. B
2018 r. po 36 971 yen. B 2021 r.). Cama BO3MOXHOCTb
NPUMEHEHNS K OCYXAEHHbIM MEpP MOOLPEHNS ABNSET-
csl Hanbonee BaxXHbIM CPeACTBOM KOPPEKLUU KX Mo-
BeAEeHNS Hapsaay C BocnuTaTenbHowm paboTton. Cuctema
Mep MOOoLPEeHUs], Kak N Mep B3bICKaHUS, OOJIKHA OblTb
pa3HoobpasHoli, coaepxaTb B cebe Mepbl NPUMEpHO
OAVHaKOBOIro nopsiaika BMecTe ¢ MeHee unu 6onee 3Ha-
YUMbIMK Mepamu. TeM caMbiM 3aKPenssitoTCs OCHOBbI
NPOrpeccuBHON cMcTeMbl OTObIBAHUSA HakasaHui. B cBs-
31 C 3TUM NMpuMeYaTesibHa LWMPOTa AOJIKHOCTHbIX MOJ-
HOMOYNI cOTpyAHMKa cnyX6bl npobauumn B MNakucTtaHe. B
Lensax CTUMyAMpPOBaHMS NPaBONOCYLWHONO NOBeAEHUSA
1L, HaxoASLMXCA NoA4 HAA30POM, OH MOXET npume-
HATb MOOLLPEHNS, UCMONb3YS pPasnyHble couunalbHble,
pasBnekaTesfibHble 1 06pa3oBaTefibHble BO3MOXHOCTU
OTOENbHOr0 TeppuTopuanbHoro obpasoaHus [20, c.
3-4]. Cpeam Takmx NOOLLPEHUIN MOXHO BbIAENNTL: NPaBo
6ecnnaTtHoro O4YHOro WA AUCTAHLMOHHOrO 00y4YeHus
(MpoxoxaeHne KypCOB, TPEHWHIOB, MOCELLEHNE KOH-
depeHunii, nekumin, BebMHapoB U CeMUHapPOB), NpaBo
6ecnnaTtHOro nocelleHns My3eeB, BbICTABOK, rafiepen,
CMOPTUBHBbIX, KYNBTYPHbLIX U IyXOBHbIX MEPOMNPUATUIA.

MHTepec BbI3blBaeT TOT dakT, YTO OTANYUTENbHON
4yepTon PPaHLLy3CKOro 1 aHrMNCKOro yrosioBHOro npo-
uecca SIBNSETCA Hanuume OTAeNbHbIX CYAen, paspe-
LatoLwmx BONPOChl HA CTagun UCMOJIHEHUS NPUroBopa.
OHM OCYLLECTBASIOT KOHTPONb 33 OCYXAEHHbIMU MO-
CpPenCcTBOM OTHETOB, MPEOOCTaBASEMbIX COTPYOHMKA-
MK cny>06bl Npobaunn, Ha OCHOBE KOTOPLIX CYA MOXeT
CMArYNTb OrPaHMYUTENbHBIE MEpPbI, MPUMEHSIEMbIE B
OTHOLLEHUM OCYXAeHHOro [21, ¢c. 226]. Takum o06pa3om,
OCY>XA€eHHble A0KHbl paboTaTb Hag HakonjeHnem no-
KasaTtenbCTB, B TOM YUCME MNOOLPEHUNA, AEMOHCTPU-
PYIOLWMX BO3MOXHOCTb MPUHATUS CYOOM PELUEHUS O
CHUXeHUn o6bemMa orpaHmnyanTesnbHbIX Mep. Bpems goka-
3bIBaHMS TAKOro npaBa LEMKOM JTOXUTCHA HA OCYXAEH-
HOro, 4TO 3acTaBnseT ero 6biTb OTBETCTBEHHbLIM 32 CBOE
noeefeHne n 0 4HOBPEMEHHO C 3TUM NO3BOJIIET OLLEHUTb
NpPOrpecc B AOCTUXEHUN LLeNen Haka3aHus.

Tem He MeHee NUKOM BCel NpPOrpecCmMBHON CUCTe-
Mbl OTObIBAHNSA HaKa3aHWsi B CTOPOHY CMSArYeHUs1 y4acTu
BMHOBHOIO Nnua AOMKHO OblTb LOCPOYHOE OCBOOOX-
nexve. O4eBMOHO, YTO C LLESIbI0 MO3UTUBHOIO CTUMYNN-

poBaHMSA MNPaBOMOCAYLIHOMO MOBEAEHUSI OCYXAEHHbIX,
oTObIBAOLLMX Haka3aHWe B BUAE OrpaHnyYyeHusi ceBobo-
Obl B KayeCTBE OCHOBHOMO Haka3aHus, pauuoHasibHO
npPefycMOTPETb BO3MOXHOCTb 0CBOOOAUTLCS paHblule
00603Ha4YeHHOro B nNpuroBope cpoka. Ha ocHoBaHum 4. 1
CcT. 74 YK P® cyn BnpaBe NMpUMEHNTb K YCIOBHO OCYX-
OEeHHOMY NOOLLPUTESNTbHYIO HOPMY B BUAE OTMEHbI YCNOB-
HOIO OCYXAEHUNS U CHATUS C HEFO CYAUMOCTU, HO K OCYX-
OEHHbIM K OrpaHunyeHunto cBo6oabl Nog0OHbLIX CTUMYOB
no LOCPOYHOMY OCBOOOXAEHMIO HE MPEnYCMOTPEHO. YC-
JIOBHO OCY>XEHHbIE N OCYXAEHHbIE K OFPaHNYEHMUIO CBO-
60/bl HAXOOATCSA NOYTU B OANHAKOBbLIX YCNoBMsX. [NpaBo-
Bble OrpaHnyYeHuss u 06sA3aHHOCTWU, NMPEAYCMOTPEHHbIE
4.5 cT. 73 YK PD B OTHOLLIEHMM YCIIOBHO OCYXZEHHOIO U
4. 1cT. 53 YK P® B OTHOLLEHNM OCY>XAEHHBIX K OrpaHnye-
HUIO cBOOOObI, CXOXM MO CBOEMY XapakTepy n ob6bemy.
[MoaToMy, C Hallelr TOYKMN 3PEeHUs, OCYXOEHHbIe K orpa-
HUYeHU1o cB060abl HEOBOCHOBAHHO NMLLEHbLI BO3MOXHO-
CTM 0CBOOGOANTBLCSA AOCPOUHO.

B Pecnybnuke benapycb, B oTanyne ot POCCUINCKON
depepauymmn, yCnoBHO-AOCPOYHOE OCBOOOXAEHNE NPU-
MEHMMO K nu1Lam, oTobiBaOLLMM HakasaHust B BUAE NN-
LIeHVs NpaBa 3aHUMaTh OnpeneneHHble JOMKHOCTU Un
3aHMMaTbCS ONnpeaeNieHHON AeaTeNbHOCTbIO, UCMpPaBu-
TenNbHbIX PabOT, OrpaHNYeHMs No BOEHHOW cnyx0be, orpa-
HUYeHusa ceobonnbl [22, c. 203].

CoBeTckMe y4yeHble-NeHUTEHLNapUCTbl HacTauBanm
Ha JOCPOYHOM OCBOOOXAEHUM NUL, B OTHOLLUEHUM KO-
TOPbIX YOANOCb A0CTUYb LieNel yronoBHOrO Haka3aHusl.
Tak, B. C. YTeBckuii oTMmeuasn, 4To OCY>XAEHHbI, NnoaBep-
rasgiCb UCMNpPaBUTENbHO-TPYOOBOMY BO3AENCTBUIO, YKPE-
NAseT 4YepTbl XapakTepa W HaBblkW, CMOCOOGCTBYOLLME
NMPUBIIEYEHMIO €ro K TPYAY, YAEPXKAaHUIO OT COBEPLLEHNS
OanbHenWnx npecTynieHnii, NoAHATUIO ero obuero
YPOBHS pa3BuTua. Ho 9Ta 3agaya MoxeT ObiTb paspeLue-
Ha 1 0O UCTEYEeHUs CPOoKa, Ha3Ha4YeHHOro NPMroBOPOM
cypa [23, c. 5].

CTpemneHne oCyXaeHHOro K 4JOCPOYHOMY OCBOOOX-
OEHUIO MOJIHOCTBLIO KOPPEenMpyeT C MOJIOXKEHUAMN Teo-
pun uenenonaraHus, paspaboTyMKoOM KOTOPOW ABNSeT-
ca amepukaHckmini ncuxonor 3. Jlokk [24]. MNMpenomnsas
OCHOBHbIE€ BbIBOAbl AAHHON TEOpUU NPUMEHUTENIBHO K
npobneme CTUMYNMPOBaHUS NPaBOMOCHYLLIHOIO MnoBe-
[EeHUs OCYXAEHHbIX, MOXHO CNPOrHO31MpoBaTh, YTO €CNK
KOHEYHO LeNblo ANd nua, NoAgBeprHyToro HakasaHuio,
CTaHeT JOCPOYHOE OCBOOOXAEHME, TO BCE €r0 NoBese-
HUe OyOeT onpenenaTbCsa 3asiBNEHHOW LLeNblo 1, COOT-
BETCTBEHHO, Mbl MOXEM OXUAATb NUCKIKOHUTENbHO NOM0-
XUTENbHbIX MOCTYMKOB C €ro CTOPOHbI.

Mo Hawemy MHEHWIO, YCNIOBHOCTb OCBOOOXOEHUS
npeanonaraet o6s3aTeNbHOE HaINYMe OrpaHUyEHUn 1
3anpeToB, yCTAHABAMBAEMbIX B OTHOLLEHMN N1LLA NOCNEe
€ro 40CPOYHOro 0CBOOOXAEHUS OT HakaszaHus. YunTbl-
Basi CYLHOCTb YCJ/IOBHO-AOCPOYHOIrO OCBOOOXAEHNUS,
OCY>XEHHbIE K OrPaHNYeHnto CBOOOAbI BHOBb OyAyT KOH-
TPONMPOBATLCA YrONOBHO-UCMOIHAUTENbHBIMU WHCMEK-
LMSIMWN, BO3MOXHO C HAaOOPOM MEHbLUMX OrpaHUYeHuni
1 3anpeToB. B cnyyae yknOHEHUSA OT BO3JIOXKEHHbIX Ha
0CBOOOXAEHHOE N0 00693aHHOCTEN NNX COBEPLUEHMS
aOMWHUCTPATUBHOINO MpaBOHapYyLUeHWs, MOCAraioLero
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Ha 0OLLEeCTBEHHbIA NOPSAOK, NHCNEKUMS OyoeT Bnpase
BbIATM B Cyn, C NpeAcTaBfieHMeEM 006 OTMEHe YCNOBHO-
[OCPOYHOr0 OCBOBOXAEHUSA U UCNONHEHUN HEOTOLITOMN
4YacTu Hakal3aHusa B BMAEe orpaHuydeHus ceobonpl. Ecnm
0CBODOOXAEHHOE NNLLO OOMYCTUT COBEPLLEHME TSXKOr0
MM 0CO6BO0 TAXKOro NPEecTyrieHns, TO HeoTObITas YacTb
HakasaHWs B BUOE orpaHuyeHus ceoboapl OyaoeT npmuco-
eAVHeHa K Haka3aHu i, HA3HA4YEeHHOMY MO HOBOMY MNPUro-
BOpY cyAa. [laHHble rapaHTum 6yayT CNyXuTb CPeACTBOM
NPoGUAAKTUKMN COBEPLLUEHNS HAPYLLEHWA N BO3OENCTBO-
BaTb Ha 0CBOOOXAEHHOE NnLo 6onee 3 deKTMBHO.

M. TaMmMNbLTOH YTBEPXOAET, YTO MNPU OLLEHKE PUCKOB
COBEpPLLEHMSI MOBTOPHBIX MPECTYMNJIEHN B OyayLLEM CY-
OOM He yu4nTbiBalOTCA peabuiMTauMoHHbIE yCrexu, TO
€CTb [OCTMXEHUS MOACYAMMOro, KOTopble Obiin CBSI-
3aHbl C NPOLIbIM KPUMUHASBbHBIM MOBEAEHMEM (BOC-
cTaHoBsieHve yulep6a, NPUYMHEHHOTO €ro AesHUSMMU,
BbIMOJIHEHNE OOLLECTBEHHO MOJIE3HbIX PaboT, Hanmyue
noowpeHnii n ap.) [25, c. 180-132]. Bugutcsa o60CcHO-
BaHHbIM, YTO TakMe NPU3HAKN MOTYT UMETb PESIeBaHTHOE
3HaYeHMe He TOMbKO A8 OLEHKN PUCKOB peLnanBa, HO
M ONS NPUHATUS pelleHnst 06 yCNoBHO-AOCPOYHOM OC-
BOOOXAEHUM OT HaKa3aHUs OCYXAEHHbIX K OrPaHNYEHUIO
cBobopabl. ViccnepoBaTenb, aHanM3npys guHamMmyeckme
dakTopbl pMcka NOBTOPHbIX MPaBOHAPYLUEHWNA, 3aTpa-
rmpaeT npobnemy 3akpensieHUs MO3UTUBHBLIX YCUINIA
COCTOSALLMX Ha y4yeTe cnyXObl Npobdauunm 0CyXAEHHbIX,
KOTOpbIE NepecTalT CONPOTUBAATLCS UCAPaBUTENbHO-
My BO3AEWNCTBMIO. Takoe 3akpernsieHme 3akJioyaeTcs B
BO3HArpaxxgeHun, 4To, B CBOIO Oo4epedb, TakXe MoMo-
raet CnpaBUTbCS HEKOTOPbLIM NNLAM C NOAABASIOLWMM
VX BOJIIO YYBCTBOM BWHbI U CHU3UTb PUCKU MOBTOPHbIX
npaBOHapYyLUEHWI, a TakXe No3BONSET OCYXAEHHbIM Ne-
peoueHnTb CBOE NMPOoLUIoe, NPekpaTuTb MAEHTUGULNPO-
BaTb cebs C AECTPYKTUBHBIMU SNEMEHTaMN, JAPYET UM
BEPY B TO, YTO YEJIOBEK MOXET N3MEHUTLCS C TEYHEHMEM
BpeMeHu. B 6onee oTaaneHHon nepcnekTvBe 37O eLle
1 yChelwHas penHTerpaumns ocy>XaeHHoro B oOLLEeCTBO,
HO BCE HaYMHAETCH UMEHHO C MPUMEHEHUS K HEMY Han-
MEHbLLEro No CTaTyCy MOOLLPEHMS.

Mepy nooLpuUTEeNbHOro XapakTepa B BUAE AOCPOYHO-
ro 0CBOGOXAEHUSA cnenyeT NPUMEHSTb K OCYXIAEHHbIM,
0TObIBAIOLLMM OrpaHnyeHne cBoO0 bl UCKIIIOUYNTENBHO B
KauyeCTBe OCHOBHOIO BMAa HakasaHus. MNpu aTomM normy-
HO YCTaHOBUTb Takoe dopmasibHOe YCNoBME OCBOOOX-
DeHns, kak dakTnyeckoe OoTObITUE HE MEHEE MOJIOBUHbI
OT HAa3HA4YEeHHOro NO NPUroBOPY CyAa CPOKAa Haka3aHus,
a ANs HECOBEPLLUEHHONETHUX — HE MEHEee OOHON TpeTun
CpOKa HakasaHus, 4TO NPOAVKTOBAHO UX NHAMBUAYASb-
HO-MCUXOJIOTNYECKNMU OCOOEHHOCTAMN Pa3BUTUS NNY-
HOCTW. MWHUManbHBIA CPOK, Nocne OoTObITUS KOTOPOro
BO3MOXHO OyaeT yC/IOBHO-AOCPOYHOE OCBOOOXAeHMe,
paunoHanbHO ONpeaennTb B pa3Mepe LLEeCTU MeCSLEB, a
DNl HECOBEPLLUEHHONIETHUX — TPEX MECSLLEB, TaK KaK CO-
TPYAHUKAM YrOfIOBHO-UCAONHUTENbHBIX MHCAEKLNA Tpe-
OyeTcs onpeneneHHoe BPeMS AN U3YYEHUS JINYHOCTU
OCY>XEHHOr0 1 CTEMNEHW Er0 NCMNPaBNEHNS.

B uenom npumeHeHne K nnmuam, oOCyXAeHHbIM K orpa-
HUYEeHNIO cBOOOAbLI, HaMboNee 3Ha4YNMON Mepbl MOOLLPU-
TENbHOro XxapakTepa B BUAE LOCPOYHOro 0CBOOOXAEHUS

HEeoOXo4MMO paccMaTpmBaTb kak apPeKTUBHOE cpen-
CTBO CTUMYNMPOBAHWUS MNPABOMOCHYLIHOrO MOBEAEHUS
crnocobHoe okasaTb AelCTBEHHOE BOCNNTATEIbHOE BO3-
[encTeue, a Takxe obecnedynTb JOCTUXEHNE Lenen nc-
npaeneHnsa u NPoGUNAKTUKN NPECTYNNIEHNI cpean AaH-
HOW KaTEeropmn OCYXAEHHbIX.

[pyroi CTOpoHOI CPeacTs AMCUMMIMHAPHOIO BO3-
DEeNCcTBMS Ha OCYXAEHHbIX K OrpaHvyeHuio cBobopbl
ABNSIIOTCA Mepbl B3bICKaHUS. B coOTBETCTBUM C 4. 2
cT. 58 YUK P® 3a HapyLleHne oCcyXaeHHbIM nopsiaka u
YyCNIOBUIA OTObIBAHUSA Haka3aHUs B BMOE OrpaHUYeHus
cBoboOAbl COTPYAHUK MHCMEKUUM noaBepraeT ero Auc-
LMNAIVHAPHOMY B3bICKAHUIO B BUAE NpeaynpexaeHus.
Ecnn ocyXaeHHbIl B Te4eHne OLHOrro roga noclie BbliHe-
CeHus npepynpexaeHns coepluaeT noboe ns HapyLue-
HUI, nepeyncneHHbix B 4. 1 ¢T. 58 YUK P®, To coTpyaHuk
NMPUMEHSET K HEMY MepPY B3bICKaHUS B BUAe oduLmanb-
HOro NPefoCTEPEXEHNS O HEAOMYCTUMOCTU HapyLLIEHUS
YCTaHOBJIEHHbIX CYZ1OM OrpPaHNYEHUIA.

CornacHo otyeTy @CVH-1 3a nocnegHue rogbl Cno-
Xunacb cnegyowas AncumninHapHas npakTnka B OTHO-
LUEHUM OCYXEHHbIX K OrpaHunyeHunto ceobonbl: B 2018 1.
23 541 ocyxAeHHbI LONYCTU HAapyLLIeHne NopsiaKa nyc-
NoBUIN 0TObIBaHUSA Haka3aHus (61,35 % oT 0OLLLEeN YACTIEH-
HOCTW OCYX[EHHbIX K OrpaHnyYeHunio ceoboabl, COCTOS-
LLMX HA YY4ETE YrONIOBHO-UCMNONHUTENIbHOM MHCMEKLMN Ha
KoHel, roga); B 2019 1. — 24 825 yen. (64,04 %); 8 2020 T. —
24 343 yen. (63,13 %), B 2021 r. — 24 014 yen. (64,95 %).
Kpome atoro, B 2018 . 22 412 oCy>XAEHHbIX K OrpaHnye-
HUIO cBOGOALI UMENN NpepynpexaeHne nnn opuumans-
HOe npepocTepexeHune, B 2019 . — 23 536, B 2020 1. —
23 143, B 2021 r. — 22 795. Takum 06pa3om, B NMPOLLEHT-
HOM COOTHOLUEHUWN [O0AS N1L, OOMYCTUBLUMX HapyLle-
HUS Nopsiika U YCrnoBUIA OTObIBAHUS HakasaHus, cpeau
OCYX/[EHHbIX, COCTOSLLMX HA Y4ETE Yro0OBHO-UCMOJHU-
TeNIbHbIX MHCMEKUMA Ha KOHeL, rofaa, BCeraa npesbilla-
na 60 %, 4To CBMAETENbCTBYET O MOBbLILLEHHbIX PUCKaX
COBEpPLUEHNSA MOBTOPHbLIX NPaBOHAPYLUEHUI OAHHOM Ka-
Teropuei nuu. B npuBeneHHOM CTaTUCTUKE Mbl BUOUM
HE3HA4YUTESNbHbIE €XerogHble OTAN4YMS MO KONNYECTBY
OCYX[EHHbIX, MOABEPrHyThbIX OUCUUMINHAPHOMY B3bl-
CKaHWio. ITOT dakT TakXe yKa3blBAeT Ha MOYTU HEN3-
MEHHbIE MokasaTtenn no AO0NYLLEHHbIM AUCUMAANHAP-
HbIM NPOCTYMKaM cpean noayyeTHbix auy, ¢ 2018 .

OTYacTN NPUYNHOWN N3NTOXKEHHOMN BbILLE CUTYaL MW, KaK
HaM BMOMTCS, SBASETCS ONMpeneneHHbI HeaoCTaToK B
NPaBOBOM MeXaHM3Me MPUBEYEHNS K ANCUUMINHAPHOMN
OTBETCTBEHHOCTU OCYXAEHHbIX K OrpaHM4yeHn0 CBOOO-
Obl. B cootBeTcTBMM C N. «a@» 4. 4 ¢T. 58 YUK P®D ocyx-
OEHHbIN K OrpaHn4eHnio cBo604bl NPU3HAETCHA 3N10CTHO
YKJIOHSAIOWMMCS OT OTObIBaHMA HaKka3aHus, eCiv B Teve-
HVE OOHOro roga nocne NPUMEHEHNS K HeMY B3bICKaHUS
B BUAe oPuuUManbHOro npenocTepexeHns Oornyckaet
HOBOE HapylleHVe nopsiika 1 ycnoBuiA OTObIBaHUS Ha-
KasaHus. [laHHoe 06CTOATENBLCTBO CYXUT OCHOBaHNEM
0N BHECEHUSI COTPYOHWMKOM MHCMEKUUW B CYA npen-
CTaBJIEHMSA O 3aMEHE OCYXJEHHOMY HakasaHusi B BUAE
orpaHuyeHuns ceob6oabl Ha NPUHYAUTENbHbIE PABOTLI NN
nuweHve ceoboapl (4. 5 cT. 58 YUK P®d). CnoxHocTb co-
CTOUT B TOM, 4YTO B C/ly4ae 0oTkasa cyaa yooBNEeTBOPUTb
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[aHHOe NpeAcTaBfeHne JalbHenlne BO3MOXHOCTU
ewe 6onee CTPOroro AMCUMMNAMHAPHOIO BO3AENCTBUS
Ha HEro B YrOJIOBHO-UCMOJIHUTENbLHOM 3aKOHOAATEb-
CTBE OTCYTCTBYIOT.

B utore cknagbiBaeTcsl TynvkoBas cuTyauusl, korga
COTPYAHVKN HE MOTYT MPUMEHUTb B3bICKAHUE K OCYX-
LEHHOMY, MPU3HAHHOMY 3/I0CTHO YKJIOHSAOLMMCS OT OT-
OblBaHWS Haka3aHUs, eC/IY OH BHOBb [,0MYyCKaeT HapyLue-
HUA. Ha npakTuke faHHaa npobnema pewaeTca otTbopom
006bSACHEHNS Y MLA, BHOBb AOMYCTMBLUEro HapylleHue
nopsiaika M ycnoBuii 0TObIBaHUS HakasaHus, U NOBTOP-
HbIM HaNpaBfieHVEM B Cy[, MPeACTaBNEHNS O 3aMEHEe He-
OTObITON YaCTM Haka3aHUs B BUAE OrpaHnNYeHnst ceBobo-
Obl HA NPUHYAMTENbHbIE PAOOTLI NN NNLLIEHME CBOOObI.

Bonee Toro, 4. 4 c1. 59 YUK P®d npepnucbiBaeT cum-
TaTb OCYXAEHHOro He MMEIOLLVM B3bICKaHWUSA, eC/N B Te-
YyeHre O4HOro rofa co AHS ero HanoXeHus He ByaeT npu-
MEHEHO HOBOE B3bICKaHWE U, COOTBETCTBEHHO, B 9TOM
cnyyae 3/10CTHO YKIOHSIOWNIACSA OT 0TObIBaHNS Hakasa-
HUS1 B BUJE OrpaHnyeHns cBo6oabl MePeCcTaHeT cunTaTb-
Cs1 TakoBbIM. [N HarNgagHOCTM NpeacTaBUM CNeayioLLyo
cuTyaumio: B aHBape 2021 r. K 0OCy>XAeHHOMY NPUMEHEHO
B3bICKaHVE B BUAE 0PULMaNbHOro NpegocTepexenus, a
B Aekabpe 2021 r. OH JonycTun HapyLlleHne nopsiaka u
yCnoBuiA 0TObIBaHMSA Haka3aHus. B cBA3M ¢ 9TUM nHCnek-
LM HanpaBwuia B Cy4 NpeacTaBieHne o 3aMeHe HeOoTObI-
TOW 4YaCTW HaKa3aHUsl B BUAE OrpaHMyeHns cBoboabl Ha
NPUHYANTENbHbIE PaboTbl K nuweHne ceobonbl. Cyn,
BbIHEC pelleHne 06 0TKkase, COOTBETCTBEHHO C stHBAPS
2022 1. 3TOT OCYX/AEHHbIN CHMTAETCH YXE HE UMEIOLLIUM
B3bICKaHWS cornacHo 4. 4 ct. 59 YUK P®.

PelweHns cynos 06 oTkase B y40BNIETBOPEHUM MPeS-
CTaBNIEHUI O 3aMeHe HeOoTObITOM 4YacTW Haka3aHusa B
BMOE OrpaHmyeHnsi cBoboapl Ha NPUHYAUTENbHbIE pa-
60Tbl UM NUweHne ceBoBoabl MOTYT UMETb ABE IPynrbl
npuyuvH: 1) Hanuume onpeneneHHbIX OWnbOoK COTpya-
HVUKOB YrOSIOBHO-UCMNONHUTESIbHbIX MHCMEKUMA B MNpu-
MEHEHUN B3bICKAHUA U MHTEPNpeTauun yrosoBHO-UC-
NOJIHATENIBHOrO 3aKOHOAATENbCTBA B HAaCcTU MPU3HAHUSA
OCYXJEHHOr0 3/I0CTHO YKJOHSIOWNUMCS OT OTObIBaHUSA
HakasaHus; 2) cyObEKTVMBHOE BUAEHME CYOOM Heuene-
CO0BPA3HOCTM 3aMeHbl Haka3aHUs B AAHHbIA MOMEHT "
HEeO6XOAMMOCTN NPEeOCTaBUTb OCYXAEHHOMY BO3MOX-
HOCTb MCMpPaBUTbCSH B pamMKax OTObIBaHWS HakasaHwus,
He CBA3AHHOrO C NnweHnem cBo6oabl, TO eCTb AaTb EMY
BTOPOW LWaHC. [IONOAHNTENBHO B TAKUX CAy4asX Cy4 Mo-
XXET MOTUBMPOBATb CBOE PELLEHME PA3TUYHBIMU TPYAHbI-
MW XU3HEHHbIMU 00CTOATENBCTBAMMU OCYXAEHHOTO.

MpvBenem npumep 13 cynebHON NpakTUKK, Kacako-
LMNCA NEPBOM rpynnbl NpuyvH. HavyanbHuk dunnana no
r. Qumuntpoerpany YU YOCUH Poccum no YnbsiHOBCKOM
obnactn obpaTuncs B Cyn ¢ NpeacTaB/eHNEM O 3ame-
He HeOTObITOM OCYXAeHHbIM . YyacTn Haka3aHus B BUAE
orpaHuyeHns ceoboabl nuweHnemM ceoboabl. Cya npu-
Wwen K BbiBoAy 06 OTCYTCTBUM OCHOBAHWIA ANS NPU3HAHUS
I 3N10CTHO YKJIOHSIOWMUMCS OT OTObIBAHUS Haka3aHus B
BUAE OrpaHnyeHusi cBo60abl, MOCKObKY OCYXAEHHbIN
nocne BblHECEHUSA eMy 0PULMaNbHOro nNpegocTepexe-
HUS COBEpPLUMA aAMUHUCTPATMBHOE MPAaBOHApPYLUEHME,
nocsarawliee Ha 0OULECTBEHHYIO 6GE30MacHOCTb, a He

Ha obLecTBeHHbIN nopsaok. Mocne BoiHeceHus I odu-
LManbHOro NPenocTepexeHnss OH COBEPLUUA aAMUHU-
CTpaTMBHOE MpaBOHapyLUEHME, NpeayCMOTPeHHoe 4. 1
cT. 20.6.1 KoAlN P®d, koTopoe ocyXAeHHbIM HE Ocnapu-
Baetcsa. Cynoom Obl10 YyCTAHOBMEHO, YTO BbllleyKa3aH-
Hble 0OCTOSAAITENbCTBA HE SABNASIOTCS OCHOBAHWEM Ans
YOOBNETBOPEHNS NPeacTaB/ieHUs MHCMNEeKUMN, Tak Kak,
cornacHo n. «a» 4. 1 ¢1. 58 YUK P®, k HapyLeHuam rno-
psaka n ycnoBuii oTObIBaHUS HakasaHWs B BUOE Orpa-
HMYeHUs cBoboabl OTHOCUTCS cOoBeplueHne He noboro
AAMUHUCTPATUBHOINO MNPaBOHAPYLLUEHUS, @ CBA3AHHOIro
C HapylleHnem OOLLEeCTBEHHOro nopsaka, 3a KoTtopoe
OCY>XXAEHHbIN OblN NPUBREYEH K aAMUHUCTPATUBHOM OT-
BeTCTBEeHHOCTU ([MocTaHoBneHne OMMUTPOBrpasCcKkoro
ropoackoro cyaoa YnesiHockoih obnactu ot 10.06.2021
no neny Ne 22-64/2021).

[Mpymepom BTOPOM rpynnbl NPUYUH OTKa3a CyLOB B
YOOBNETBOPEHUM NPEACTaBIEHNS O 3aMeHe HeOTObITOM
4YaCcTW HakazaHusi B BMAE OrpaHuyeHuss csobonbl nuv-
LeHeM cBoOOAbl MOXET CIYXWUTb Cleaylllee nocra-
HoBJieHMe. HavanbHuk dunmana no KpacHokamckomy
paiiony YN I'YOCUH Poccum no MNMepmckomy kpato 06-
patuncs B CyA C NpeAcTaB/eHNEM O 3aMEHE OCYXAEH-
HOMY A. HEOTOLITOrO Cpoka orpaHuyeHns ceoboabl nu-
LeHnem cBoboabl.

Kak cnepyeT n3 paccMmaTtpuBaeMoro pelleHus cyaa,
A. 20 anpensa 2017 r. 6Gbi1 NPUBEYEH K aAMUHUCTPATUB-
HoW oTBeTcTBEeHHOCTM Mo cT. 20.21 KoAlN P®d, 3a 4TO MH-
Crekumen oCy>XAeHHOMY BbIHECEHO MpenynpexaeHune.
B nepwog ¢ 8 no 14 niona 2017 r. A. He Haxoguncs no
MECTY XWUTENbCTBA, B CBA3M C 4Y4EM MOCTAHOBJIEHNEM
VIHCMEKUMN [OAHHOE BPEMS HEe 3aCHMTaHO OCYXOEH-
HOMY B CpPOK OTObITOrO HakasaHusl. lNocTaHoBEHNEM
KpacHokamckoro ropoackoro cyga lepmckoro kpas ot
21.07.2017 B oTHOLWEHUN XK. yCTAHOBIEHO AOMNOSIHUTE b
HOE OrpaHuYyeHne «He yxoAuUTb C MecTa NPOXWBaHUSA C
21:00 go 06:00 yacos». Mexpay Tem 21 nionga 2017 r. X.
BHOBb COBEpPLUUA aOMWUHUCTPATUBHOE MpaBOHapyLUe-
Hue, NpeaycMmoTpeHHoe cT. 20.21 KoAll P®, 3a koTopoe
emy Obl10 BbIHECEHO OdULManNbHOE NPeOCTEPEXEHNE.
20 okTabpsa 2017 r. XK. He HaxOAWCs NO MECTY XUTeNb-
CTBa, YEM HapyLIn BMEHEHHYI0 eMy 00513aHHOCTb, Y4TO
B COBOKYMHOCTW C paHEe COBEPLUEHHbIMU HAPYLLIEHUAMU
CTasi0o OCHOBaHMEM A1 HanpaBfieHns B Cyn NpeacTas-
JIEHNS1 O 3aMeHe OCTaBLUENCs 4aCcTu OrpaHNYeHnss CBO-
604bl Ha NnLLEHME cBOOOAbI.

Cyn, NpvHSB BO BHMMaHWe CBEOEHUS O JINYHOCTU
OCYXAEHHOro, B 4aCTHOCTW Hanuume y Hero 3abone-
BaHWA U nHBanuaHocTu lll rpynnel, a Tak>Xe ABYX Maso-
NEeTHUX OEeTeN, NMPUHAN pelleHne 0TKalaTb B YOOBNET-
BOPEHUN MNpPeACTaBfeHUs Yron0BHO-UCMOSHUTENbHOMN
mHcnekumn. Taknm o6pa3om, HECMOTPS Ha dakTuye-
CKO€ YCTaHOBJIEHME BCEX MPEeAyCMOTPEHHbIX 3aKOHOM
OCHOBaHWI Ons 3aMeHbl HEOTObLITOM YacTU Haka3aHus B
BUAE OrpaHuyeHns cesobonbl NulieHneM ceBoboabl, Cyn,
He yposneTBopwun npeactasneHne ([loctaHoBneHne
KpacHokamckoro pamoHHoro cyga lepmckoro kpasi ot
13.12.2017 no geny Ne 22-457/2017).

B cBA3Kn ¢ 9TMM Ong ganbHenwero Bo34enCcTBus Ha
1L, B OTHOLUEHUM KOTOPbIX Obl/i BbIHECEHbI peLleHns

2023, tom 17, Ne 1 (61)



48

CY[OB, OCHOBaHHbIE Ha BTOPOW rpyrnne NpuyYnH, Npea-
cTaBnsieTcs uenecoobpasHbiM 3akpenutb B YUK PP
nonoxeHne 06 odunLManbHOM HaAeNEeHUN OCYXAEHHO-
ro CTaTyCOM 3JIOCTHO YKJIOHSIIOLLEerocs OT OTObIBAHUSA
HakasaHus. [laHHbld cTaTyc OH OyaeT MMeTh BMIOTb A0
noraweHns UM CHATUS BCEX UMEIOLLMXCHA Y HEro B3bl-
ckaHuii. Ecny nocne oTkasa cya yooBJIETBOPUTbL Npea-
CTaBJieHME O 3aMeHe HeOoTObITOr0 Cpoka HakasaHus B
BUAE OrpaHnyeHnst ceo60abl Ha NPUHYAUTENbHbIE Pabo-
Thl UMV NIMLIEHNE cBOOOAbI MOcnenyeT NOBTOPHOE Hapy-
LLEHME OCYXAEHHbIM NopsiAKa U yCoBuiA OTObIBAHUS Ha-
Ka3aHusl, TO 9TO BHOBb OyAEeT CNYyXUTb OCHOBAHVEM AN4
HanpaBneHUs NpeacTaBfieHUs O 3aMeHe HeOoTObITOro
CpoKa Haka3aHus B BUAE OrpaHnyeHms ceBobobl Ha Npu-
HyOuUTeNbHbIE PabOThl UM NNLEHNE CBOOOObI.

Ons peanusaumm nogo6HOM NPaBOBOM KOHCTPYK-
UM CTUMYNMPOBAHMUS MNPaBOMOCAYLIHOrO MNOBEAEHUSA
OCYX[AEHHbIX K OrpaHuMyeHutio cBoboabl npeanaraercs
dopmManbHO HafenaTb MU0 CTaTyCOM 3JI0CTHO YKJIO-
HSOLLEerocss oT OoTObIBaHUS HakasaHWs OOHOBPEMEHHO
C HanpaBfieHVMEM B Cyh NpPencTaBfieHUs O 3aMeHe He-
OTOLITON YacTu orpaHudeHns ceoboabl 6osiee CTPoOrmum
BUOOM HakasdaHusl. TakuMm o6pa3oMm, Kak U YCTaHOBJIEHO
OENCTBYIOWMM 3aKOHOOATENbLCTBOM, MOCAE MEpPBOro
HapylleHnss crnenyeT B3biCKaHWe B BUOE Mpeaynpex-
nexva. Ecnm nuuo B TedeHne roga nocse BbIHECEHHOMO
npenynpexaeHns BHOBb COBEpPLUAET HapyLUeHue, TO K
HEMY MNPUMEHSETCs B3bliCkaHMe B BUAE ODULNANLHOIO
npepocrtepexeHus. lNocne coBepLleHns B TeHEHME Of-
HOro roga nMuoM, MMeLWrM odurLmranbHOe NpeaocTe-
pexeHne, HOBOro HapyLleHUs1 BbIHOCUTCS NMOCTaHOBME-
HVE HaYaIbHNKA YrONIOBHO-UCAONHUTENbHOM NHCNEKLUN
O MPU3HAHUU OCYXAEHHOIO 3/I0OCTHO YKJIOHSAOLIVMCSH OT
0oTObIBaHMS Haka3aHWsi OQHOBPEMEHHO C HaJIOXEHNEM
B3bICKAHVA B BUAE ODUUMANBHOIO NpenynpexneHus.
B cBoto o4yepenpb AaHHbIN GakT 00s3bIBAET MHCNEKLUMIO
HanpaBuTb B Cy[, NpeAcTaBieHne 0 3aMeHe HeoTObIToM
4acTW HakaszaHus B BUAE OrpaHnyeHns cBo60abl MPUHY-
OUTEeNbHbIMU paboTaMmn U nUeHneM cBo60abl.

OTN N3MeHeHUss B 3aKOHe MO3BONSAT He A0MyCTUTb
6e3Haka3aHHOCTY B Clly4ae 0Tkasa cyJa B 3aMeHe HeoT-
ObITO YaCTV Haka3aHUs B BUAE OrpaHuMyeHns ceobonbl
Ha NpUHyauTesnbHble pPaboTbl UAM NUWeHne cBobOoApbl.
Cnenyet OTMETUTb, YTO OAHUM N3 APTYMEHTOB B MOJIb3y
BHECEHUS OaHHbIX UBMEHEHUI B AENCTBYIOLLEE YrONOB-
HO-UCMONIHUTENIbHOE 3aKOHOAATENIbCTBO SBNSETCH TO,
4yTO, cornacHo 4. 4 ct. 116 YUK PD, ocyXAeHHbIN K nu-
LEeHNI0 cBOOOAbI NPU3HAETCSH 3MI0CTHLIM HapyLIUTENEM
yCTaHOBJIEHHOr 0 Nopsiaka oTObIBaHUSA Haka3aHUs NocTa-
HOBJIEHMEM Ha4aNlbHMKA NCNPABUTESNTbHOIO YUYPEXAEHNSA
no NpencTaBfeHu0 aAMUHUCTPALVN NCNPABUTENBHOMO
yypexneHuss OOHOBPEMEHHO C HasloXeHMeM B3blCKa-
Husa. Bonee TOro, ecnu Ha4YaNbLHNUKOM NCAPABUTENBHOIO
yuypexaeHnss BbIHECEHO MOCTAHOBMEHME O MPU3HAHUU
OCY>XAEHHOro 3/I0CTHbIM HapyLMUTeNleM YCTaHOBJIEH-
HOro nopsiaka OTObIBAHUS HakasaHus, TO 3TOT cTaTyc
OyOeT OTOXAECTBASATLCA C HUM BMJIOTb 4O MOMEHTA OC-
BO6OXAeHUS, NOCKONbKY B YVIK P® O0TCYTCTBYIOT HOPMBI,
3akpenngawyre Mnopsaaok MpekpalleHns yKkasaHHOro
cTaTtyca B npouecce oTObIBaHUSA Haka3aHus. 9To 06CTO-

ATEeNbCTBO PErynspHO NogMeyaeTcs B HayYHbIX paboTax
MEHONOrnM4eCcKkom TemaTukm [26, c. 65].

CnepoBaTesnibHO, OCYXAEHHbI K OrpaHUYEeHUI0 CBO-
604bl OOKEH NPU3HaABaTbCs 3JIOCTHO YKIOHSIOWMMCS
OT OTObLIBaHWS HaKa3aHUs OAHOBPEMEHHO C HaJIOXEHNEM
Ha Hero B3bICKaHWs B BUAe opuumanbHOro npegocrepe-
XeHus. B cBa3n ¢ aTum uenecoobpasHo AOMOMHUTL CT.
58 YUK P® u. 4.1 cnepytouiero cogepxanus: «Ocy>xaeH-
HbI MPU3HAETCSH 3/T0OCTHO YKJIOHSAOLWMMCS OT OTObIBAHUS
HakasaHus B BUOE orpaHnyeHns cBob6oabl NOCTaHOBE-
HMEM HavaslbHMKa MHCNEKLUW OAHOBPEMEHHO C Hanoxe-
HMEM Ha Hero B3bICKaHWs B BUAE opuULManbLHOro npeno-
CTEPEXEHNSA U CHNTAETCS TAKOBbLIM A0 MOMEHTA CHATUS
N NoraweHns Bcex B3bickaHuin». [Npmn aTom ecnu orpa-
HUYeHne cBo6OAbl HA3HAYEHO B Ka4eCTBE OOMOJIHUTE b-
HOrO BMAa Haka3aHusl, TO OCYXAEHHbIN, NPU3HAHHbIN B
YCTAQHOBNIEHHOM MNOPSAKE 3/I0CTHO YKJIOHSIOWMMCS OT
0oTObIBAHMS Hakas3aHus, MNOAJNIEXMUT YroJsIOBHOW OTBET-
cTBeHHocTM no Y. 1 ¢t. 314 YK PO.

BbiBoa

Jonroe Bpems pOCCUNCKNIA 3aKOHOA4ATENb B acnekTe
BOCMNTATENIbHOIO BO34ENCTBUSA HA OCYXOEHHbIX Aenan
aKLLEHT Ha MHCTUTYTE NnweHns ceoboabl. AnbTepHaTUB-
Hble BMUbl Haka3aHWs He NOAyYUAn AOJIKHOIO BHUMAHUS
B NJjiaHe PasBUTUS OUCLUNINHAPHOM NpakTuku. Mexay
TEM CTUMYJIbl U OrPAHNYEHNS UMEIOT BaXXHOE 3HaYeHune
01 npouecca UCNpaBieHns OCYXAeHHbIX BHE 3aBUCU-
MOCTU OT CTEMNEeHN orpaHnyeHnss nx npas 1 ceobon. He-
CMOTPS Ha caM dakT OCYXAEHUS U CNoBaA BHYLLUEHUS,
npo3ByYaBLUNE B aApPeC OCYXAEHHOro co CTOPOHbI CO-
TPYAHUKOB MNPaBOOXPaHUTENbHbIX OpraHoB, Haubonee
LENCTBEHHbIV 9¢hdeKT BCe Xe 0Ka3blBalOT KOHKPETHbIE
06CTOATENLCTBA, YAydllaloWme UM yxyalawuime ero
nonoxeHne. ATo Nerko 06bACHMMO U3BECTHLIM BbICKa-
3biBaHnem K. Mapkca n @®. OHrenbca: «bbiTne onpe-
nensiet co3HaHune» [7, c. 491]. Tonbko peanbHble Bellm
00bEeKTVUBHOW AENCTBUTENbHOCTU CMOCOOHbI MOBUSATb
Ha noBeAeHne NoaoneYHbIX YroIOBHO-UCMOMHUTENbHbIX
MHCNEKLUMNA.

OrpaHunyeHne cBobGOAbl U YCIIOBHOE OCYXAEHUE —
CXOXMe MO CBOEW CYTW MpaBOBble WHCTUTYTbl U MOFyT
OblTb PaCCMOTPEHbLI COBMECTHO B acnekTe NpUMeHeHus
K OCY>XAEHHbIM MEP CTUMYNPOBaHMS NPaBOMNOC/YLLHO-
ro noBeaeHus. YHMBepcasbHbIM Te3UCOM OYAEeT CNyXUTb
BbICKa3blBAHME O TOM, 4YTO MOOLLPUTESIbBHOE BO3OEN-
CTBME HE TONbKO CTUMYANPYET caMble padHble HOpMbl
coumanbHOM akTUBHOCTU (BbIMOSIHEHNE YCTAHOBMEHHbIX
npaena OTObIBaHUS HakKal3aHUs UKW Mepbl Yro0BHO-
NpPaBoOBOro XapakTepa, BbINOJIHEHME 0065S3aHHOCTEN,
BO3JIOXEHHbIX CYAOM, y4acTue B BOCMNUTATESNbHbIX Me-
ponpuaTmUsax 1 T. N.), HO U cnocoBCTBYET UCMPAaBIEHUIO
1 pecoumnanmsaumm ocy>XXaeHHbix. B npotnesosec nooLu-
pUTENbHLIM MepaM BbICTYNalOT MepPbl B3bICKAHUS, NPU-
MEHEeHMEe KOTOPbIX TakXe OOSIKHO OblTb B3BELUEHHbIM,
00bEKTVBHbLIM U OMnpaBaaHHbIM. [ToaToMy cuctema mep
ONCUUNTIMHAPHOIO BO3AENCTBUS AOJIXKHA AaBaTb NpaBo-
NPUMEHNTENIO BO3MOXHOCTb Bbi6opa crnocoba nootupe-
HUSA UK NPUBNEYEHNS K ANCLUUMINHAPHOW OTBETCTBEH-
HOCTW, COOTBETCTBYIOLLErO0 MOBEAEHUID OCYXAEHHOrO,
a nocTynaTtesfibHbli NPOLECC UX MPUMEHEHUS OOJIKEH
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oTpaxaTb OOCTUXEHME LEeNen HakasaHUsg U UCKAKYaTb
BO3MOXHOCTb N36exaTb OTBETCTBEHHOCTU B Clly4ae He-
cobnoaeHnsa AeiCTBYIOWMX HOPMATUBHLIX Mpennuca-
HUMN.

MpoBeneHHOe HamMu wnccnegoBaHWe BbISBUAO P,
npo6enoB B CUCTEME CPEeACTB AUCLMUMINHAPHOIO BO3-
LENCTBMS, OKa3blBAEMOIro Ha YCJ/IOBHO OCYXAEHHbLIX U
OCYXJEHHbIX K OrpaHnyeHnio cBo6oabl, BOCMONHUTb KO-
TOPbIE MOXHO 32 CHET CJIeAy0LLNX PEKOMEHALNIA:

— AONOAHUTL CT. 74 YK P® 4. 1.1 cnepytowero co-
nepxaHus: «Ecnm yCnoBHO OCYXAEHHOMY Ha3HaydeH
OONOJIHUTENbHBIA BUL Haka3aHUs U 0 UCTEYEHUs uc-
NblITaTENIbHOrO CPOKa OH CBOWMM MOBELEHMEM [oOKasas
CBOE UCMNpaBJieHne, UCMOSIHMB TPeBOOBaHUS, NPeayCcMOo-
TPEHHbIE YaCTblO MEePBON HaCTOALWEN CTaTbn, a Takxe
OTObI1 HE MEHEE MONOBUHbI CPOKa AOMOSHUTENBHOIO
BMOa HakasaHus, TO Cyd Mo NpeacTasB/ieHMIoO opraHa,
OCYLLECTBSAIOLLENO KOHTPOJIb 32 NOBeAEHMEM YC/IOBHO
OCYXJEHHOIr0, MOXeT NOCTAHOBUTb 06 OTMEHE YC/IOBHO-
ro OCYXOEHUA U O CHATUKN C OCYXAEHHOIO CyaAMMOCTHN C
0cBOOOXAEHMEM OT AOMOSIHATENBHOMO BUAA HaKa3aHus.
[Mpn 9TOM ecnu yCnoBHO OCYXAEHHOMY AOMOJSIHUTENb-
HO€ Haka3aHue Ha3Ha4YeHo B BuAae wrpada, T0 yCIOBHOE
OCYXAEeHNEe MOXET OblTb OTMEHEHO TOJMLKO MPU yniaTe
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Pedepart

BBeneHue: NpecTynieHns NPoTUB YCTAaHOBJIEHHOMO NOPsika HeCeHUs Cnyx6bl, cybGbekTaMu Ko-
TOPbIX ABAAIOTCH COTPYAHUKU YUYPEXOEHNIA N OPraHOB YroJIOBHO-UCMONHNUTENbHOW CUCTEMBI, 060-
3HauyeHbl 3akoHopateneM He B YK PD, a B n. 5 4. 2 cT. 157 YINK P®d, roe onpeaeneHa KoMneTeHLUs
HaYaNbHUKOB YYPEXAEHNN 1 OPraHOB YrOIOBHO-NUCMNONHNTENBHOM CUCTEMbI MO NPON3BOACTBY HEOT-
JIOXHbIX CNeACTBEHHbIX AENCTBUIA NO YKa3aHHOW KaTeropuu NpecTynaeHuii, No KOTOPbIM NMPOU3BOA-
CTBO NpPeABapuTESNIbHOrO CINeacTBUs 0093aTeNbHO. Llesib cTaTby 3aKJI04YAETCS B NOMbITKE OTBETUTH
Ha BOMPOC NpaBONpPUMEHNTENS O TOM, Kakme NPOTUBOMNPAaBHbIE AEAHNA OTHOCATCS K NPecTynieHnsm
NPOTUB YCTAHOBJIEHHOIO NOPSAKA HECEHUS CIYXObl, CyObeKTaMn KOTOPbIX ABMASIOTCSA COTPYAHUKN
YYPEXOEHNA N OPraHOB YroJIOBHO-UCMOJIHUTENBHON CUCTEMbI. ABTOPOM ObIIO OMpPEefeneHo He-
CKOJIbKO CaMOCTOSITENbHbLIX NpeaMeToB uccneposaxus: 1) Hopmel YK P®; 2) rn. 30 YK P®, nepeunc-
naowan npecTynieHns NpoTUB rocyaapCTBEHHON BNacTu, MHTEPECOB roCYAapCTBEHHOM CIyXO0bl
1 cnyx06bl B OpraHax MeCTHOIrO CaMOyrnpaBfieHus; 3) OTAEeIbHbIE MOJIOXKEHWNS YrOJIOBHbIX KOAEKCOB
PCDCP 1922, 1926, 1960 rr.; 4) MmoHorpaduu; 5) yaebHMKN, B KOTOPbIX paccmaTpmuBaeTcs cneundum-
Ka NPecTynaeHuin, NOCAraloLMx Ha rocyAapCTBEHHYIO BNacTb, MHTEPECHI FOCYAaPCTBEHHON CyX-
6bl; 6) cTatuctka @CUH Poccum 3a 2021 1., packpbiBatoLLas KaTeropum NPeCTYNIEHNN, yinTeiBae-
MbIX 1 COBEPLLAEMbIX COTPYAHUKAMUN YrONOBHO-UCMONHUTENIbHOM CUCTEMBI; 7) cyaebHas npakTuka,
06006ueHHas n n3paHHaa KoHctutyumoHHeiM Cynom Poccuiickon depepauumn, BepxoBHbiv Cynom
CCCP, Poccuiickoit @enepaumu; 8) pasgen V YIOXeHUs 0 HaKka3aHUSX YrOTIOBHbIX U UCAPaBUTENb-
Hbix 1845 r.; 9) denepanbHble 3aKOHbI, PErNAaMEHTUPYIOLLME HEKOTOPbIE BOMNPOCHI MPOXOXAEHUS
rocynapcTBeHHon cnyx6bl; 10) dpenepanbHblil 3akoH, 3akoH Poccuiickon depepauuu, ykas lMpe-
3upeHTa Poccuiickoin Pepepalmm, NosioxXeHne, yCTaHaBAMBAKOLLME NMPaBuia NPOXOXOEHUS CITyX-
Obl COTPYAHUKAMM YrOSIOBHO-UCMOSIHUTENIbHOW cucTeMbl. O6beMHOCTL 1 pasHoobpasne npeameTa
ncenenoBaHusa notpeboBanu, B CBOK o4Yepepb, MCMOJIb30BaHUA psga MeTo40B Hay4YHOro uccne-
[OBaHMS, TakMx Kak OnncaHune, CpaBHEHNE, KOHKPETU3aLums, naeann3aLlns, aHanorusl, aKCnepTHble
OLLEHKW, OMOPHbIE TOYKN, AeAYKLMS, MHAYKLNS, CPaBHUTENbHO-NPaBOBOE NCCneaoBaHne. Boioasl:
dopmynuposkan. 54. 2 cT. 157 YINK PD He B noniHOM Mepe KoppekTHa. Bpsia nu uenecoobpasHo yka-
3bIBaTb Ha «MOPSA0K HECEHUS CNYyXObl», ABASIOLWMNIACA 06bEKTOM NPOTUBOMNPABHOM AEATENIbHOCTY
COTPYOHUKOB YrOM0BHO-UCMONHUTESNILHOM CUCTEMbI, ecnn 06 3ToM He rosoputcs B YK PO.

KnioyeBble cnoBa: rocyaapCTBEHHbIN CRyXalluii; COTPYAHUK YrOIOBHO-NUCMONMHNUTENbHOMN
CUCTEMBI; MPECTYMIEHNS MPOTUB rOCYAAPCTBEHHOW BIACTU, UHTEPECOB rOCYAAPCTBEHHOW CYX0bl,
nopsiaka HeCeHMUs CNyxobl.

5.1.4. YronoBHO-MpaBOBbIE HAYKW.

Ona untupoBaHua: WypyxHoB H. I Mpobnembl kBanndukaumm npecTynieHnin npoTus
YCTaAHOBJIEHHOIO NOPSiKA HECEHUS CIY>Obl, COBEPLLUEHHbIX COTPYAHMKAMW YUPEXAEHWI N OPraHOB
YroJIOBHO-UCMONHUTENbHOW cucTeMbl // MeHnTeHumapHas Hayka. 2023. T. 17, Ne 1 (61). C. 52-61.
doi: 10.46741/2686-9764.2023.61.1.006.
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Abstract

Introduction: crimes against the established order of service, committed by employees of
institutions and bodies of the penal system, are determined by the legislator not in the Criminal Code
of the Russian Federation, but in Paragraph 5 of Part 2 of Article 157 of the Criminal Procedural Code
of the Russian Federation, which defines the competence of heads of institutions and bodies of the
penal system to perform urgentinvestigative actions on the specified category of crimes for which the
preliminaryinvestigationis mandatory. Purpose: to answer the question posed by the law enforcement
officer about which illegal acts relate to crimes against the established order of service, the subjects
of which are penal system employees. The author identifies several independent research subjects:
1) norms of the Criminal Code of the Russian Federation; 2) Chapter 30 of the Criminal Code of the
Russian Federation, listing crimes against state power, the interests of public service and service in
local self-government bodies; 3) certain provisions of the criminal codes of the RSFSR of 1922, 1926,
1960; 4) monographs of scientists; 5) textbooks that consider the specifics of crimes encroaching
on state power, the interests of public service; 6) statistics of the Federal Penitentiary Service of
Russia for 2021, revealing the categories of crimes taken into account and committed by employees
of the penal system; 7) judicial practice, generalized and published by the Constitutional Court of
the Russian Federation, the Supreme Court of the USSR, the Russian Federation; 8)Section V of the
Code of Criminal and Correctional Punishments (1845); 9) federal laws regulating certain issues of
public service; 10) the federal law, the law of the Russian Federation, the decree of the President
of the Russian Federation, and regulations establishing the rules of service for the penal system
employees. The volume and variety of the research subject require, in turn, the use of a number
of scientific methods, such as description, comparison, specification, idealization, analogy, expert
assessments, reference points, deduction, induction, and comparative legal research. Conclusion:
the wording of Paragraph 5 of Part 2 of Article 157 of the Criminal Procedural Code of the Russian
Federation is not fully correct. It is hardly advisable to point out the “order of service”, which is the
object of illegal activity of penal system employees, if this is not stated in the Criminal Code of the
Russian Federation.

Keywords: civil servant; employee of the penal system; crimes against state power, interests of
public service, order of service.

5.1.4. Criminal law sciences.

For citation: Shurukhnov N.G. Problems of qualifying crimes against the established order
of service committed by employees of institutions and bodies of the penal system. Penitentiary
Science, 2023, vol. 17, no. 1 (61), pp. 52-61. doi: 10.46741/2686-9764.2023.61.1.006.

BseneHune

lMpaBonpuMeHUTENbHAsA NpakTuka B naeasbHOM Ba-
puaHTe A0JIXKHA 3epkasibHO OTpa)kaTb NOJIOXKEHUS, NPO-
NMMcaHHbIe B 3akKOHe, UCKJII0YMB HapyLLeHne npas, cBo60oL,
M 3aKOHHbIX MHTEPECOB rpa)xaaH. Hy>XHO CTpeMunTbCs K
cuTyaummn, Npu KOTOPOM 3akOH BO BCEX acrektax onu-
CblBaeT NPOTMBOMNPABHOE AesHue, yrnpoLias npaBonpu-
MeHuTensam kBanupukauutio (NpumeHenue). LesHwue,
NOSIBUBLLEECS B ONPELESNIEHHbIN NePNog, BPEMEHN, BOC-
NPUHMMaeTCs CO3HAHMEM rpaxaaH kak 0bbleHHoe, He
coaepxallee Bpen, He ABASAOLLEECSH ONaCHbIM, U NNLUb
rnocrie Toro, kKak OHO MPU3HaeTCs TakoBbIM N nognaga-
€T nojA 3aKoHOoAaTesNbHbIA 3anpeT, YNOJHOMOYEHHbIe
OOJKHOCTHbIE N1LLA NOoJyYatoT BO3MOXHOCTb 60pb0bl C

HVM NPaBOBLIMU CpeacTBaMuU. TakmmMm 06pa3om, TONbKO C
MOMEHTa 00BbABNEHNS AEAHUSA NPECTYMHbIM OHO NPakTU-
YeCKW MoJly4aeT cTaTyc NPECTYMNAEeHNs CO BCEMM BbITEKA-
IOLLMMUW NPaBOBbLIMKU nocnencTeuamu. fosops opuanye-
CKUM $13bIKOM, NMPOTUBOMNPABHOCTb €CTb CBMOETENbCTBO
TOro, 4TO rocyAapcTBOM MpU3HaeTCs 0OLLEeCTBEHHAS
onacHocTb noctynka. O6baABNEHWE MOCTYNKa Yrosjos-
HO HakadyembliM SBNSeTCH NpPaBOBbiIM aKTOM rocynap-
CTBEHHOM BnacTtu. Aucnosvumsa yrosoBHO-MPaBOBOM
HOPMbI OMUCHLIBAET AesiHMEe, 3a COBEPLUEHNE KOTOPOro
npeaycMOTPEHO KOHKPETHOE HakaldaHue. TakoB 00Limii
noaxof, K N0OCTPOEHMUIO YrONOBHO-MPABOBbIX HOPM.

B cTtatbe nccnenyotcsa NnpecTynieHns NnpoTmB ycTa-
HOBJIEHHOrO NMOpPsAKa HECEHUS CNyXObl, COBEPLUEHHbIE
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COTPYOHMKAMU YYPEXAEHUN U OpPraHoB YroJsIOBHO-UC-
NOSIHATENIbHON CUCTEMbI, O KOTOPbIX FOBOPUTCS B M. 5
4. 2 cT. 157 YMNK P®d. JaHHas npobnema Haxoaunachb B
LLEHTPE BHMMaHUA MHOrMx yyeHbix [1, c. 59-327; 2-7].
[TOMVMMO MHEHMS YYEHbIX aHaNM3MPOBANINCL TakMe UC-
TO4YHMKMK, Kak YK P®D, npaBonpuMeHuTenbHas npakTuka,

060o6ueHHaa KoHcTuTyumoHHbeiM Cynom Poccuiickon
depepauun, BepxoBHeiM Cypnom CCCP, Poccwuiickoi
®depepauun, crtatuctnka @®CUH Poccuu, npaBoBble

akTbl Poccuiickoii umnepun, PCOCP.

Uccnenosatenbckasi 4acTb

B peicTeytowen pepakummn YK PO okono 90 pas
ynoTpebnsieTcsa CNoBO «Clyx6a», HO MPU 9TOM OTCYT-
CTBYET CJIOBOCOYETAHUE «CIy>XaALLNIA YyrosIOBHO-UCMOJI-
HUTENbHOM cucTeMsbl». Maea 23 YK P®D conoepxuT cemb
nepeyHer NPecTynieHnii NPOTMB NHTEPECOB CNyXObl B
KOMMEPYECKUX N UHbIX OopraHm3daumsax [8, c. 577-589],
rn. 30 — 17 cocTaBOB NPECTYMJEHNA NPOTUB rocyaap-
CTBEHHOW BNIACTW, MHTEPECOB rOCYAAPCTBEHHON CIyX-
Obl 1 CNyX0bl B OpraHax MecTHOro camoynpasfieHus [8,
c. 837-868]. NepeyeHb NpecTynaeHnii, B KOTOPbIX yMno-
MWHaeTCs CNOBO «Cnyx6a», npuBoanTcsa n B r. 33, HO
BCE OHW HEMOCPEACTBEHHO CBSI3aHbl C MPOLLECCOM MPOo-
XOXEHUs BOEHHOW cnyxObl (22 cocTasa). Micxoaoa u3
TOro (M He TONbKO), YTO POLAOBbLIM OOBHLEKTOM BOWHCKUX
NPEeCTYNJEeHU SBASIOTCA OTHOLLUEHUS, CKJaablBaloLWN-
ecsl no noBoy obecneyvyeHunst yCTaHOBIEHHOIO Nnopsiaka
NPOXOXOeHUst BOMHCKOM cnyx6bl [8, c. 932-950], ana
nx KBanndukaumm UCNONb3YTCS OOMONHUTENbHbIE
npodubHbIE NPaBoBble akThl (ANCMO3NLUK CTATEN HO-
cAT GNaHKeTHbIN XxapakTep), Takue, K Npumepy, kak de-
nepanbHble 3akoHbl 0T 28.03.1998 Ne 53-P3 (pen. ot
24.09.2022 Ne 370-P3) «O BOMHCKOW 0693aHHOCTU 1 BO-
eHHoW cnyx6e», oT 27.05.1998 Ne 76-P3 (pen. ot 01.07.
2021 Ne 272-D3) «O cTaTyce BOEHHOCYXALLMX», yKa3bl
MpeasnpgeHta Poccuiickoin Depepaunm ot 16.09.1999
Ne 1237 (pepn. ot 14.11.2022 Ne 823) «Bonpocbl Npoxox-
[EeHUs1 BOEHHOW cryx0bl» BMecTe ¢ lNonoxeHnem o no-
paake MpPoXoXAeHUs BOEHHOW cnyx6bl, ot 10.11.2007
Ne 1495 (pen. ot 31.07.2022) «O6 yTBEpPXAEHMN 0OLLE-
BOWHCKMX yCTaBoB BoopyxeHHbIx Cun Poccuiickonn de-
aepaunmn».

B nprBeaeHHbIX HOPMATUBHBIX MPABOBbIX akTax Mak-
cumManbHO 0603HayeHbl chepbl XU3HEOEATENbHOCTU
BOEHHOCy>Xallero. [To3ToMy ycTaHOB/IEHHbIE MPOTUBO-
npasBHble OeSHUS BOEHHOCYXaLLMX NOCAratT Ha onpe-
[eNneHHble COCTaBNSAOLLME NOPSAKa NMPOXOXAEHNSA BOEH-
HOW CNyX06bl, HANPUMEP HeucnosHeHne npukasa (cT. 332
YK P®) - Ha nopsigok nNoaYMHEHHOCTW, Ae3epTUPCTBO
(cT. 338 YK P®) — Ha nopsaok NpoXoXAEHUS BOEHHOM
CNyXObl.

Ecnu 66l 66111 Ha TO BONS 3akoHoAaTeNs 1 notped-
HOCTb NMPaKTUKN, BO3MOXHO Obls1o Obl gaxe chopmMrpo-
BaTb OoTAesNbHYI0 rnaBy B YK P® «[pecTynneHuns npotms
nopsiaka HeCeHUs cnyx6bl B yrONOBHO-UCMONHNUTENBHOM
cucTteme». HopMaTMBHbIX MPaBOBbIX aKTOB, KOHKPETU3U-
pylowmx ee oTaesibHbie 06CTOATENbCTBA, A0CTaTO4YHOE
KOJIN4ECTBO, TOJIbKO BOT NPakTMKa NPOTMBOMNPaBHON ae-
ATENbHOCTU HE CTOJIb pa3dHoobpasHa, fa n AesATeNbHOCTb
YrONOBHO-UCMONIHUTENIBHOM CUCTEMBI (€€ ChnyXaluunx)

NMPUHUMNNANbLHO OTINYAETCS OT NopsiaKa 1 ycnoBuiA Npo-
XOXEHWSI BOEBHHO Cy>0bl.

Mcxopos v3 npepomeTta MccrnenoBaHUs, COCPenoTo-
YUMCS Ha MPOTUBOMPABHbLIX OEAHUAX, 3aKJIOYEHHbIX B
rn. 30 YK P®, oToenbHble N3 npencTaBiieHHbIX COcTa-
BOB KOTOPOW MOCAraloT Ha roCyAapCTBEHHYIO BRacTb U
MHTEepechbl rocygapcTBeHHOW ciyx6bl. OHM OTAMyatoT-
CS OT WHbIX MPECTYMHbIX NOCAraTeNbCTB U MMEHYIOTCS
crneunanmcTamMmm yroaoBHOro npasa kak AOSKHOCTHbIE.
MpUMeHNTENbHO K YroJIOBHO-UCMONHUTENIbHOM cucTemMe
paccmaTpuBaeMble NPecTynJIeHMs NnocsaraT Ha obue-
CTBEHHble OTHOLLEHUs, obecneynBaoLe HopMasbHylo
1 3aKOHHYIO AeSATEeNIbHOCTb OPraHoB BNACTN UHbIX FOCY-
[AapCTBEHHbIX OpraHoB. ViccnepoBaTtenn ykasbiBaloT Ha
TO, YTO «HEMOCPEACTBEHHbIM 0OBLEKTOM AAHHOW rpynmnbl
NPEecCTYNIEHNI ABNSIOTCSH OOLLECTBEHHbLIE OTHOLLEHUS,
obecrneynBaioLe HopMasnbHoe GYHKLMOHNPOBaHNE OT-
DenbHbIX 3BEHbEB rOCYAapPCTBEHHOrO annaparta... B He-
KOTOPbIX COCTaBax AOMOJIHUTESNIbHEIM OOBHLEKTOM MOTyT
BbICTYMaTb 3aKOHHbIE MHTEPECHI FPaXXAaH U OpraHn3a-
umnin (cT. 285, 286 YK P®), 3popoBbe (4. 3 cT. 286 YK PD),
XUN3Hb (4. 2 cT. 293 YK P®d), cobcTBEHHOCTL (CT. 285, 286,
293 YK P®)» [8, c. 838].

Cneumnduka paccmaTpmBaembix NPecTynieHni oby-
C/OBJIeHa rOCydapCTBEHHOM cnyxbon — npodeccuo-
HaNbHOW AeATeNbHOCTbIO N0 06ecnevyeHnio UCMOTHEHNS
NMOJIHOMOYUI rOCYAapPCTBEHHbLIX OPraHOB — [O0JIXKHOCT-
HbIX 06593aHHOCTE YNONHOMOYEHHbIMM ML, amMu. Hanom-
HUM, 4yTOo PepepanbHbIli 3akoH 0T 27.05.2003 Ne 58-P3
«O cuctemMe rocynapcTBeHHOM cnyx0bl Poccuiickon de-
nepauum» B CUCTEMY rOCYAAPCTBEHHOWN CNyX06bl BKO-
Yyan rocyaapCTBEHHYK FPaXaaHCKyo CnyX0y, BOEHHYIO
cnyx0y, NpaBoOOXpaHUTEsNbHYIO cnyx0y. B cT. 7 npaso-
oxpaHuTenbHasa cnyxba onpeaenanach kak «supg deae-
panbHOM rocyoapCTBEHHOM CnyX0bl, NpeacTaBnsioLLen
coboii NnpodeccmoHanbHyo CnyXXebHylo AesTeNbHOCTb
rpaxxgaH Ha JOIKHOCTAX NPaBOOXPaHUTENBHOM CIyX0bl
B rOCY0apCTBEHHbIX OpraHax, Ciyx6ax u y4ypexaeHu-
AX, OCYLLECTBASIOWNX GYHKLUMM No obecrnedyeHntio 6es-
0oMnacHOCTW, 3aKOHHOCTW 1 NpaBonopsaka, no 6opsde ¢
NPeCTYNHOCTbIO, MO 3aLLmMTe NpaB 1 CBOOOA YenoBeka n
rpaxkaaHnHa».

JononHuTenbHo oTMeTuMm, 4T1o B N. 1 cT. 19 paHHoro
3aKkoHa B MepBOV pefakuum agenanacb OroBopka 0 Tom,
4YTO «OnpepefieHne npPaBOOXPaHUTENIbHOM CNyXObl Kak
Buoa denepasnbHOl rocyaapCTBEHHOM ClyX0Obl MOXeT
NPUMEHSATLCS CO AHS BCTYMNJIEHUS B CUITY peaepasibHOro
3aKkoHa 0 rpPaBOOXPaHUTESIbHON C/1yX6e» (KYypCUB Hall. —
H. I"). PaBoTta Hap npoekToM denepanbHoro 3akoHa «O
npaBooxpaHuTenbHol cnyxbe Poccuiickoii depnepa-
LUMKn» Belacb OKOJIO AeCATU NeT, HO A0 HACTOSILLEro Bpe-
MEHU He 3aBepLUEHa.

Mo ato npuunHe ¢ 1 auBapsa 2016 r. paHHasa cTa-
Tbsl yTpaTuna cuny. @epepanbHblii 3akoH ot 13.07.2015
Ne 262-®3 «O BHECEHUM U3MEHEHUI B OTAENbHbIE 3a-
KOHoAaTesnbHble akTbl Poccuiickoin enepauunm B 4actu
YTOYHEHUS BUAOB TFOCYAAPCTBEHHOM CnyXO6bl U npu-
3HaHuUM yTpatmBlen cuny dyactu 19 ctatem 323 Pe-
nepanbHoro 3akoHa “O TaMOXEHHOM perynvMpoBaHUn
B Poccuiickoii depepauymm” BHEC U3MEHEHUS1 B CT. 2
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denepanbHoro 3akoHa «O cucTteme rocynapCTBEHHOW
cnyx6bl B Poccuiickoii @epepaumn». B HoBoW pegakumn
CUCTEMA rOCYAaPCTBEHHOM CNyX06bl BKJIHOYAET rocynap-
CTBEHHYIO rpaxkgaHCKylo cnyx0y, BOEHHYI0 CNyxo0y, ro-
CYOapCTBEHHYIO CNyX0y UHbIX BUOOB. B 4. 3 310l cTaTbn
OTMEeYaeTCs, 4YTO «BOEHHas cnyxba n rocynapCcTBeH-
Has cnyx6a WHbIX BMOOB, KOTOPblE yCTaHaBMBalOTCA
denepanbHbiMM 3aKOHaMK, ABASAIOTCS Buaamun depe-
panbHOM roCyaapCTBEHHONM Cnyx6bl». B COOTBETCTBUM
Cc n. 2 cT. 9 nepeyHn TUNOBbLIX JOMMKHOCTEN depepab-
HOW roCynapCTBEHHOW CNyXObl MHbIX BUAOB YTBEPXAA-
totca MpesnpgeHtom Poccuiickon dPepepaunn. Ho oo
HaCTOSILLLEro BPEMEHM MHTEPECYIOWN Hac nepeyeHb
OTCYTCTBYET.

depepanbHbIi 3akoH oT 19.07.2018 Ne 197-D3 (pea.
oT 30.04.2021 Ne 116-P3) «O cnyxbe B yrosoBHO-UC-
nonHuTenbHom cucteme Pocculickon depepaumm v o
BHECeHun nameHeHuii B 3akoH Poccuiickoin epepauum
“O06 yupexaeHuax n opraHax, UCMOJHAOLNX YTONOBHbIE
HakasaHus B BUAe nueHns cBoboabl”» He packpbiBaeT
cneundukn gaHHom cnyx6bl. OH, kak bl NOBTOPSIS NOO-
XEHUS aHaNOrMYHbIX denepanbHbIX 3aKOHOB, FOBOPUT O
TOM, YTO OHa siBnsieTcs BUAOM «beaepanbHOn rocynap-
CTBEHHOM Cnyx0Obl, npeacTaBnsawlen cobon npo-
deccmoHanbHyl0 CnyXebHylo OesTenbHOCTb rpaxaaH
Poccuiickoin @epepaumi... Ha ONXKHOCTSX B YrONOBHO-
MCroJIHUTEeNbHOW cucteme Poccuiickoin depepaumn»
(n. 1 cT. 1). Mpwn 9TOM yKa3bIBAETCH, YTO «A0/IHKHOCTU CO-
TPYOHUKOB YrONIOBHO-UCMONHUTENbHOW CUCTEMBI... Y4-
pexpaalTca B denepasbHOM OpraHe UCMOSHUTENbHOM
Bnactu» (n. 2 ct. 1). Cneunduka npodeccnoHanbHom oe-
ATENbHOCTU NpeacTaBngemMblx GenepanbHbIX rocynap-
CTBEHHbIX CNy>XaLlMX B ONPeAeSIEHHOM Mepe oTpaxeHa B
3akoHe Poccuiickon @epepaunm ot 21.07.1993 Ne 5473-
1 (pen. ot 26.05.2021) «O6 yypexneHusx n opraHax,
VICMOJIHAIOLLNX YrOJIOBHbIE HAaka3aHUs B BUAE JULLEHUSA
cBOOOAbI».

MpumeyaTenbHo, 4TO B 4. 1 CT. 26 0603HAYEHHOro
3aKkoHa YKa3blBaeTCA Ha AenervpoBaHue (nepepnady)
MNOSIHOMOYMIA  IOPUANYECKMX UL, cOoTpyaHukam. B
HEel CKa3aHO, 4YTO «COTPYOHWKU YrOJOBHO-UCHONHU-
TENIbHOM CUCTEMbl WCMOJIHAIOT CBOUM 00S3aHHOCTU U
noAb3ylTCA B npepenax mMx KOMMAeTeHuMn npaBamu,
NpefoCTaBNEHHbIMY YYpeXAeHUAM NMBG0 opraHam yro-
JIOBHO-UCMNOJIHUTENbHOM CUCTEMbI, KOTOPbIE NPeayCcMOo-
TPEeHbl HACTOALNM 3aKOHOM 1 APYrMMM 3aKOHOOaTESb-
HbiMM akTamu Poccuiickoin dPepepaunn». A B npaBax
yupexgeHun (cT. 14), NCNOAHAIWMX HakalaHus, Npo-
NMMCaHO OCYLLECTBNEHME KOHTPONS Hag cobnoaeHnem
KomMnnekca TpeboBaHWNi, MPUMEHEHNE MO OTHOLLEHWIO K
NpaBoHaPYLUNTENSM NPEAYCMOTPEHHbLIX HOPMATUBHbLIMU
akTamMm Mep BO3OENCTBUS N NPUHYXOEHUS, MPON3BOA-
CTBO JOCMOTPA 1 00bICKa OCY>XAEHHbIX, MHbIX JINL,, UX BE-
e, TpaHcnopTHbIX cpeacTs (OnpeneneHne KoHCTUTY-
umoHHoro Cyna Poccuitckoin @epepaumm ot 06.03.2008
Ne 428-0-I «Mo xanobe rpaxaaHkn KnpoxmHon VipuHel
[MeTpoBHbI Ha HapylLleHWe ee KOHCTUTYLMOHHbIX MNpas
YyacTblo WeCcTon cTtaTtbm 82 Yron0BHO-MCNOMHUTENBHO-
ro kogekca Poccuiickon depepaumm n nyHKToM 6 cTa-
Tbu 14 3akoHa Poccuiickoii Pepepaunn «06 yypexae-

HUSAX N OpraHax MCNOJTHAKWMX YrONOBHbIE Haka3aHus B
BUAE NULLeHns cBo6oabl»).

B rn.Vwun. 12 cT. 14 3akoHa Poccuitckon denepauinm
«006 yuypexaeHNsIx 1 opraHax, MUCMNOJHSAOLLMX YrO/TOBHbIE
Haka3aHus B BUAE veHus ceoboabl» npegycMatpmsa-
eTcsa Nopsaok NPUMEHEHUS COTPYOHMKAMMW YrosiOBHO-
MCNOSIHNTENBHON CUCTEMbI PUINYECKON CUMbl, CReun-
aNlbHbIX CPEACTB U OrHECTPEIbHOro opyxus. Npu aTom
yKas3bIBaOTCS TEPPUTOPUN (YHPEXAEHUS, UCMOSHSOLWNE
Haka3aHus, CNeaCTBEHHbIE N30NATOPLI, NpueramLme K
HUM TEPPUTOPUIN, HA KOTOPBLIX YCTAHOBEHbI PEXUMHbIE
TpeboBaHUs, OXpaHsemble 00bLEeKTbl YroJIOBHO-UCMO-
HUTENIbHOM CUCTEMBI) 1 06S3aHHOCTK, Noaexatime nc-
MOJIHEHMIO (KOHBOMPOBAHUWE U B MHbIX CAy4YasX, yCTAHOB-
JIEHHbIX 3aKOHOM).

OT KpaTKOW XapakTepPUCTUKM CReundukn cnyxobl
COTPYOHUKOB YrOIOBHO-UCMNONIHUTENbHOM CUCTEMbI BO3-
BpaTMMCS K KaTeropum npecTynieHnin NpoTuB rocyaap-
CTBEHHOW BNacTW, NHTEPECOB FrOCYAAPCTBEHHOW CIyX-
Obl 1 cnyx0Obl B OpraHax MecTHOro camoynpasfieHus:,
ykagdaHHbIX B . 30 YK P®. OHn moryT coBepLuaTbCs
TOJNIbKO:

— cneumanbHbiMU CyObekTaMn (AOSKHOCTHBIMU NN-
uamum [9], npeacrtaBuTeENsS MM BRacTu (HageneHHbIMU
NPaBOM JINYHOFO MPUMEHEHUS MEP rOCyAapCTBEHHO-
ro NPUHYXAEHUS), HAXOAAWMMUCA Ha Ccryxbe B rocy-
[apCTBEHHbIX opraHax). MickniouyeHnem aBngaTCs gada
B3ATKN U MOCPEOHNYECTBO BO B3ATOYHMYECTBE, a Takxe
NMPUCBOEHNE MOSIHOMOYMIA OO/MKHOCTHOrO NnLa U Chy-
XeOHbI Noanor (3a coBeplueHne cnyxxebHoro nogJsora
OTBETCTBEHHOCTb HECYT M AOIKHOCTHbIE NNLA);

— B CUJ1Y 3aHMMAEMOrO JINLLOM CNy>eBHOro nonoxe-
HUS UK C UCNOJSIb30BaHMEM NPELOCTaB/IEHHbIX EMY MO
OOJIKHOCTM nonHomouni [10; 117;

— C NPUYNHEHMEM BPESa HOPMAsIbHOM AEATENbHOCTU
OpraHoB roCygapCTBEHHOM BNacTW, roCcyfapCTBEHHOM
cnyx6e [8, c. 838-839].

«B camux cTaTbsix YrofloBHOrO KoAekca, — OTMe4aeT
B. B. BomxeHkuH, — He npeanaraetcs HUKakKmMX Kpute-
pveB ANS OnNpeneneHns CyLeCTBEHHOCTU HapyLlueHus
npaB 1 3aKOHHbIX MHTEPECOB rpaxaaH, opraHn3auui,
obuwiecTBa UM rocynapcTBa, a TakxXe KpuTepueB OT-
rPaHVYeHNs CYLLECTBEHHOIO HApPYLUEHUST OT TSXKKUX
nocnencTeuii. BpepgHble nocneacTtBuUs  CIYXeEOHbIX
NPEecCTynAeHUN, COBEPLUEHHbIX B pPasiMyHbiX cdepax
DEesATEeNbHOCTM AOJIKHOCTHBIX N, 6GbiBalOT BeCbMa pas-
HOOBOPA3HbLIMU, N NEPEUUCTIUTDL UX KOHKPETHO B 3aKOHE
BPSA S BO3MOXHO. CyLleCcTBEHHOE HapyLleHue npae u
3aKOHHbIX MHTEPECOB HE CBOAUTCH TOMbKO JIMLLUb K NPU-
YNHEHMIO MaTepuanbHOro yuiepba. dT0 MOXeT ObiTb
Bpen GU3MYeCcKnin, MopasbHbli, NOANTUYECKUNA, NOEO-
noruvyeckni n T. g.» [1, c. 129].

Mcxona ns nonoxenuin rn. 30 YK Pd, npuBeneHHoro
YMO3aKJ/IO4EHUS!, COENAHHOIO N3BECTHLIM POCCUNCKNM
YYEHbIM, OPYrMMU UCCNefoBaTensiMn B 0603HAYEHHbIX
HamMn paboTax, cnenyeTt BbIBOA, O TOM, YTO MpPaBOMNpu-
MEHUTENSM MPEeLoCTaBNEHO NMPaBo caMuUM AaBaTb ap-
rYMEHTUPOBAHHYIO, OCHOBAHHYIO Ha [O0Ka3aTenbCTBax
OLEHKY, KOTOpasi MO3BONIUT OTHECTU MPOTMBOMPABHOE
hesiHMe K OAHOW N3 Ha3BaHHbIX KaTeropuin cnyxebHoro
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npectynnaeHuns. Takum o6pa3om, pedb naet ob oLeHOoY-
HOM MOHATUN.

Mnenym BepxoBHoro Cyna Poccuiickon denepaumn
B n. 18 MocTtaHoBneHms ot 16.10.2009 Ne 19 «O cynebHo
npakTVKe No Aenam o 3710ynoTpebaeHnn JOMKHOCTHLIMU
MOIHOMOYUSMU U O MPEBBILUEHUN OOMKHOCTHbLIX MOJIHO-
MOYMn» PaA3bACHUI, YTO «MOJ, CYLLECTBEHHLIM HapyLle-
HVEM NpaB rpaxnaH WivM opraHv3aumin B pesynbrate
3n0ynoTpebneHns 4OMKHOCTHBIMU MOJIHOMOYUSIMU 1NN
NPEBbILEHNS OOJIKHOCTHbLIX MOJIHOMOYMA cneayeT Mno-
HUMaTb HapyLleHne npas 1 cBo604 GU3NYECKUX U OPU-
OVNYECKMX NNL, FapaHTUPOBAHHbIX OOLLENPU3HAHHBIMU
NPUHUMNAMU 1 HOPMaMK MexayHapoaHoro npaea, KoH-
cTutyuueni Poccuinickon depepaunn (Hanpumep, npaea
Ha yBaXXeHMe YeCTU N OCTOMHCTBA JIMYHOCTU, JINYHOM 1
CEMEWNHOWM XWU3HW rpaxjaH, npaBa Ha HEMPUKOCHOBEH-
HOCTb XUIULWA 1 TanHy nepenncku, TenedoHHbIX nepe-
roBOPOB, MOYTOBbIX, TeNEerpadHbIX U MHbIX COOBLLLEHWNIA,
a Takxe npaea Ha cyaebHylo 3aWmTy 1 AO0CTYynN K NpaBo-
Cyamio, B TOM 4yucne npasa Ha adPekTMBHOE CPeacTBo
NpPaBOBOI 3aLUThI B FOCYAAPCTBEHHOM OpraHe n KOM-
neHcaumio yuepba, NPUYMHEHHOrO NPECTYMNIeHNEM, U
ap.). Npu oueHke CyLLECTBEHHOCTU Bpeaa HeoOBXoaANMO
YYUTbIBATb CTEMEHb OTPULLATENBHOMO BAUSIHUS NPOTUBO-
NpPaBHOIro AesiHUS Ha HoOpMasbHyio paboTy opraHn3auunm,
XapakTep n pasMep MOHECEHHOro el MaTtepuasibHOro
yuwep6a, Yncno NoTepneBLUMX IpaxaaH, TIXeCTb npu-
YNHEHHOIO UM GU3NYECKOro, MOPasbHOrO NN UMYLLLE-
CTBEHHOro Bpena n T. n.».

Mo mHenunio B. N. OuHekn n H. I KagHukoBa, «ans
OLEHKM CYLLECTBEHHOCTN HapyLUeHMs npasB N 3aKOHHbIX
WHTEPECOB ClleayeT y4uTbiBaTb COBOKYMHOCTb 0OCTO-
ATENLCTB AeNa: K TaKOBbIM MOXHO OTHOCUTb YMCJO MO-
TEepneBLUNX, Yb/ NpaBa HapYyLLEHbI; pasMep 1 xapakTep
Bpeaa, ero Cyuw,eCTBEHHOCTb A/ MOTepnesLwero, npa-
BOOXPAHSAEMbIX MHTEPECOB; HanuuMe yObITKOB W yny-
LLEHHONM BbIrOAbl AN rpaXxhaHnHa, rocygapCTBEHHOMN. ..
opraHu3dauun; cospaHue oO6CTaHOBKW, 3aTpynHSoLLLEN
[eaTenbHOCTb OpraHn3aumm; cpbiB paboyero npotecca
nT. Aa.» [8,c. 840].

CnepyeTt cornacmutbCs C TOYKOM 3peHus b. B. Bon-
XXEHKMHA O TOM, YTO «COCTaBbl MPECTYM/IEHUI, BKIIIOYEH-
Hble B 1. 30 YK, — 9T0 cocTaBbl Tak Ha3blBaE€MbIX OOLLMX
NPecTynaeHnin NPOTUB rOCYAAPCTBEHHOM BNacTu, UHTE-
PECOB rocygapCcTBEHHOW cnyX0bl 1 cnyXObl B opraHax
MeCTHOro camoynpaeneHuss. OHM MOryT COBepLUaTbCs
NoBbIMU JOIKHOCTHBIMU NLLAMM (CRyXallMmMm) B Jio-
0oli chepe ynpaBfieHYECKON OeAaATeNbHOCTU, NoOoM
rocygapCcTBEHHOM WAN MYHULMMAIbHOM opraHe nnéo
yuypexaeHnn, paBHO kak B BoopyxeHHbix Cunax, opy-
rMx Bolckax U BOUMHCKUX dopMupoBaHusx PPD, n Bneyb
pa3HoobpasHblie nocneacTems. NMoOMMMO HUX, B APYrMx
rnaBax YK P®, ecTb Hemano crneumanbHbiX COCTaBOB
NPECTYMJIEHN, COBEPLLUEHHbIX KOHKPETHO OonpeneneH-
HbIMW AOJIKHOCTHBIMU Nnuamm nnbo B onpeaesieHHoM,
yKasaHHOI B 3aKoHe cdepe OeaTenbHoCTn, 1Mbo nocs-
ralolmnx Ha onpeneneHHble coumanbHblie 6nara n uHTe-
pecbl, KpoMe HOopMasibHOW AEeATeNbHOCTU My6INYHOro
annapara ynpaesnenus» [1, c. 153]. Cornawasce ¢ npu-
BeAEHHbLIMU MOJIOXEHUSIMU U BbIBOAAMU OTMETUM, 4YTO B

3aKOHe HET yKaz3aHWn Ha OOMKHOCTHbIX UL, YTONIOBHO-
VCMOIHNTENBHOW CUCTEMbI U COOTBETCTBYIOLLYIO chepy
DeAaTenbHOCTU.

C uenblo yCTaHOBUTb, KaknMe KOHKPETHO npecTynne-
HWS NPOTUB YCTAHOBJIEHHOIO NMOPSiAKa HECEHUS CIyXObl
COBEpPLIAIT COTPYOHUKU  YrOSIOBHO-UCMONHUTENLHOW
cucTemsbl, obpaTtmmes Kk ctatuctuke ®CUH Poccun, ko-
Topyto Beget HUMNT ®CUH Poccum [12].

B 2021 r. no 211 yronoBHbIM Aenam Obisi BbIHECEHbI
0OBMHUTENbHbIE 3aK/IIOYEHNS (MPUBOASTCSH HAVMEHOBA-
HUS YYUTLIBAEMbIX M COBEPLLEHHbIX MPECTYMNJIEHWIA) MO
CrneayloLmMM KaTeropmsm NpecTynieHuni:

— NPECTYNEHNs NPOTUB XN3HU U 300pOBbs (rn. 16
YK P®): yéuiicteo (cT. 105), yGMINCTBO MaTepbio HOBO-
poxaeHHoro pebeHka (cT. 106 YK P®), ybuninctso, coBep-
LeHHoe B cocTosiHum adpdekTa (c1. 107), yénincteo, co-
BEPLLUEHHOE NPU MPEBbLILLIEHUN NpeaenoB HeobxoaAnMOo
060pPOHbI MO0 MPU MPEBLILLEHUN Mep, HEODOXOOVMbIX
ONs 3afiepXaHns nuua, COBEPLUNBLLErO NPecTynieHne
(cT. 108) — 2; NpUYNHEHME CMEPTU NO HEOCTOPOXHOCTH
(cT. 109) — 0; yMbILIEHHOE MPUYMHEHME TSXKOro Bpeaa
340P0BbIO (CT. 111), yMbILLAEHHOE NPUYNHEHNE CPELHEN
TAXEeCTV Bpeaa 300poBbio (CT. 112) — 2;

— MpecTyrnieHns npoTtmB cob6cTBeHHOCTU (rn. 21
YK P®): kpaxa (cT. 158) — 8; moweHHnyecTBo (CT. 159) —
13; npuceBoeHne nnm pactpara (ct. 160) — 1; BbIMOra-
TenbcTBO (CT. 163) — O;

— MpecTynJieHns NPoTMB 06LLEeCTBEHHOW 6e30nacHo-
ctu (rn. 24 YK P®): xynuraHcteo (cT. 213) — 0;

— MPEecTynieHns nNpOTMB 300POBbSl HACENeHUs U
0o6LecTBeHHOM HpaBcTBeHHOCTU (rn. 25 YK P®): Hesa-
KOHHble NpuobpeTeHNne, XxpaHeHne, NepeBo3ka, N3roTos-
neHve, nepepaboTka HapPKOTMYECKUX CPencTB, MCUXO-
TPOMHbIX BELLLECTB UM UX aHANIOrOB, @ TAKXE HE3aKOHHbIE
npnobpeTeHne, xpaHeHne, NepeBos3ka pacTeHuin, coaep-
XallMx HapKoTU4Yeckme CpencTBa WM MCUXOTPOIMHbIE
BellecTBa, MO0 KX YacTel, copepxalimx HapkoTuye-
CKre cpencTea Uam NCUXOTPONHbIe BelecTBa (CT. 228) —
19;

— NPecTynieHns NpoTue 6€30MaCHOCTUN ABUXEHUS 1
akcnnyatauum TpaHcnopTa (rn. 27 YK P®): HapyweHne
npasuni JOPOXHOrO ABVMXEHUS M 9KCnayaTauum TpaHc-
MOPTHBIX CPEACTB (CT. 264) — 9;

— MPEeCTYNJIeHNs NPOTUB rOCYAAPCTBEHHOW BRacTw,
MHTEPECOB rocyAapCTBEHHOWN CNyX0bl 1 CNnyx6bl B opra-
Hax MecTHoro camoynpasneHus (rn. 30 YK P®): anoyno-
TpebneHne OOMKHOCTHBIMU MOJIHOMO4YMSaMU (CT. 285) — 8;
npeBbILEeHne A0IKHOCTHbBIX MOJIHOMOUNIA (CT. 286) — 45;
nonyyeHuve B3aTkM (CT. 290) — 71; cnyxebHbIA nognor
(cT. 292) — 3; xanaTHOCTb (CT. 293) — 14 (NnpecTynneHui
npoTue cnyxo6bl — 141, nnn 66,8 %);

— WHble NPEecTynieHus (Oopyrve rnaebl U CTaTbu
YK P®) - 16 (7,58 %).

Kak BMAHO U3 NpuBEAEHHbIX AaHHbIX, COTPYAHMKAMMU
yyYpexneHuin n OpraHoB YyrosIOBHO-UCMNONIHUTENIbHOWN CU-
CTeMbl HMKakmx cneunduryecknx npecTynyieHnii NpoTue
YCT@HOBJIEHHOrO NOpsaKka HECEHUS CNYXObl, O KOTOPbIX
rosoputcsa B n. 54. 2 ct. 157 YMNK P®, B 2021 r. coBep-
LeHo He 6b110. B 66,8 % mnx npoTuBonpaBHas aesdtenb-
HOCTb, NpeanycmoTpeHHas rn. 30 YK P®, 6bina Hanpas-
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JleHa NpOTMB FOCYOAPCTBEHHOM BNAacTU WU MHTEPECOB
roCy[,apCTBEHHOWN CyXObl.

Y7106bI ObITb GONIEE O6CTOATENBHLIMU, 0O6PATUMCA K
MCTOPUN BOMPOCA, PACCMOTPUM OTAESIbHbIE MPaBOBbIE
nokymeHTbl Poccuiickon umnepun, PCOCP. Boigaowmin-
CS1 PYCCKUI OOPEBOMOLMOHHbIN yyeHbi H. C. TaraHues
nucan: «/I3BeCTHO TO BaXXHOE 3Ha4yeHue, Kakoe umeet
MCTOPMYECKOE TOJIKOBaHME B cdhepe OEeNCTBYIOLLErO 3a-
KoHOAaTenbCTBa. ECNu Mbl, HANpUMep, Xenaem nlyynTb
Kako-HNOyOb I0PUONYECKUIA MHCTUTYT, CYLLECTBYIOLMIA
B lAaHHOE BPEMSI, TO [LJ151 NPaBUJIbHOIO ero ysiCHeHUs cebe
Mbl OOJTKHbI MPOCNEAnUTb NCTOPUYECKYIO CyabOy ero, To
€CTb Te MOBOAbI, B CUJTY KOTOPbIX MOSABMIOCH AAHHOE y4-
pexaeHune, 1 Te BUAOU3MEHEHUS, KOTOPbIM NOABEPIIOCh
OHO B CBOEM MCTOPMYECKOM pa3suTtum» [3, c. 21].

B YnoxeHun o HakasaHUsX YrosloBHbIX U MUCMpaBu-
TenbHbiX 1845 r. [14] nmencsa natein pasgen «O npecTy-
NAEHUSX KU NPOCTynkax no cnyx6e rocynapcTBEHHOMN
n obuwecTtBeHHoM». OH coaepxan OAMHHAALUATb rnaB
(cT. 329-505), Kaxaasa n3 KOTOpbIX MMeNa CBOE MHAUN-
BUAyanbHOE Ha3BaHME B COOTBETCTBUU C COAEPXAHNEM
YrosI0BHO-MNPaBOBbIX HOPM (PUC.), KOTOPbIE OXBaTbIiBaIN
camMylo pasHo0bpasHyld MPOTMBOMPABHYID [OEeSATENb-
HOCTb U MpeaycMatpuBanv pasfnyHble BUAbl Hakal3a-
HUI. Ina npegmMeTa Hallero nccnefoBaHns onpeneneH-
HbIl MHTEPEC NpeacTaBnseT oavHHaLarTas rnasa, a B
Hen nepBoe «O NPecTynIeHnsx N NPOCTynKax YAHOBHU-
KOB MNpu cneacTeun un cype» (CT. 456-464) n Tpetbe «O
NMPecTynfeHnsaX U MNPOCTynKax YMHOBHWKOB MONULMN»
(cT. 475-488) oToeneHus.

Pasgbnbu V
O npecTynneHiaxs 1 NpocTynkaxb Mo crnyx6bH rocyaapcTBeHHON
1 0OLLIECTBEHHOM

naeal .
O HeucCrNonHeHin ykasosb, NpeanvcaHin
1 3aKOHHBIXb MO cnyx6b TpebosaHin

_ naeall
O npesbiLLIEHiIn BNAcTn 1 NPOTMBO3aKOH-
HOMBb OHOW 6e3gbncTBiv

Magallll
O NpOTMBO3aKOHHbIXb MOCTYMKaxb
[OMKHOCTHBIXb MU NPY XpaHeHin
1 ynpaerneHin BBepsieMaro UMb
no cnyxo6b nmyulectea

aea IV
O noagnoraxs No cnyxob

Maea V
O Henpasocyain

aea Vi
O m3goumcTBh 1 nuxonmcTehb

aga Vi
O HapyLUeHM YCTaHOBMEHHbIXb
npw BCTYNMEHIN Bb AOMKHOCTb
M O CTaBIEHin OHOW NpaBuib

agsa VIl
O HapyLUeHin nopsigka npu onpeaerneHin
Ha crnyx6y 1 Kb OMKHOCTAMb
1 NPV YBOMbHEHIN OTb OHbIXb

agea IX
O npecTynneHisxb U NpocTynkaxb
Bb CHOLLUEHIAXb MexXay HavarnbHUKamu
1 NOAYMHEHHbIMWN

MaBa X
O MefnneHHOCTH, HepaaeHin
1 HecobnoaeHin ycTaHoBNEeHHaAro
nopsiaka Bb OTMPABMEHIM LOMMKHOCTU

) Masa XI
O npecTynneHiaxb 1 NPOCTYNKaxb YUHOBHUKOBb
Mo HeKOTOPbIMb 0COBEHHbIMB pogaMb CryX0bl

Puc. YnoxeHie 0 Haka3aHisixb YroflIoBHbIXb 1 UCNpaBUTENbHbIXDb (1845 T.)

B nepBom oTpoeneHun ObiM NpPoMnMcaHbl COCTaBbl
NPECTYMJIEHNA N NPABOHAPYLUEHUN C ONpeaeieHHbIMU
MepaMn HakasaHus. OTO ObISI0 CBA3AHO:

— C HEMCMNONIHEHNEM YMHOBHUKOM MpY NPON3BOACTBE
CNneacTByS NPEeAnuCaHHbIX 3akoHaMu npasun n Gopm

rno HepaaeHuto NN He3HaHuo cBoux oba3aHHocTen (1)
60 C KOPLICTHOW AW MHOW NYHON Lenbio (2) (cT. 456);

— HepageHVEM YMHOBHUKA, He MNPUCTYMUBLUEro K
CNeaCcTBUIO, UMES JOCTATO4YHbIN NoBoA, (1), nnm ecnm oH
BVWHOBEH B CEM YNYLEHUN MO UIJULLIHEMY CHUCXOXAE-

2023, tom 17, Ne 1 (61)
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HUIO UNU KaKOMY-11B0 NPUCTPaCcTUIO K nLLaM, Noanexa-
Wwu1m cnencTeuio (2) (cT. 459);

— HEeCHATUEM C 0OBMHAEMOro NepPBOHAYaNbLHOrO A0-
npoca B Te4eHMe CYTOK NOCsie ero siBKW uav NnprueBoaa cy-
nebHbIM cnefoBaTeneM UM YAHOM NOSULNK, KOTOPbIN B
cnyyae HenpubbITUA cnegoBaTens Ans CHATUSA oonpoca
B TE€YEHMe CYTOK He COCTaBWU/ O TOM MPOTOKOJ, Npno6-
Lwaembli K aeny, n He 06bSBUA 0OBMHAEMOMY O NMPUYN-
Hax ero 3agepxanus (cT. 460);

— MEeOJIMTENIbHOCTbIO YMHOBHMKA B MPOU3BOACTBE
cnencTBus NpU OTCYTCTBMM OCOObLIX NPENSTCTBUA MU
TPYLHOCTEWN NN NO HEHABUCTU, Bpaxae, ApyruM npoTu-
BO3aKOHHbIM N0OYyXaeHUsaM (CT. 461);

— yrpo3amu MpuHYXAeHus cnepoBaTenemMm 0OBMHSA-
€MOro K MPU3HaHWIO NN CBUAETENS K MOKA3aHUSaM 1N
ecnu npu cneacTemn ynotpebneHsl Obinn UCTA3aHNS n
XEeCTOKOCTb (CT. 462);

— Javyei YAHOBHUKOM BUHOBHOMY HEJO3BOJIEHHbIX 3a-
KOHOM CpeACTB K OnpaBAaHuio Npu CNeacTBUM UK Cyae
nnun 3a ocnabneHne cunbl yInk 1 oKasaTenbCTB NpoTUB
BWHOBHOIO (CT. 463);

— BCSKUM YNYyLWEHWEM WU 310ynoTpebneHnemM «B
CcnyyasiXx, He O3HAYEeHHbIX MMEHHO B CEM OTAENEHUWN»
B OTNPaB/IEHMN CBOEN AOJIKHOCTU MpPU NPOU3BOACTBE
cnencTBus unu B cyae (cT. 464).

B TpeTbem OTAeneHuu npegycmarpmBanacb OTBET-
CTBEHHOCTb:

— 3a HenpeacTaBfeHe HavanbCTBy Bymar, nogasae-
MbIX COAEPXALLVMCHA NOA CTPAXEN, eCnun 3TO He BOCMpe-
LLEHO 3aKOHOM (CT. 478);

— HECBOEBPEMEHHOCTb WMHMOPMUPOBAHUA Ha4vasb-
CTBa YHOBHUKOM MONNLMN, B3SIBLUMM MO, CTPAXY rpax-
[aHVHa, Korga 9To NpefycMOTPEHO 3aKOHOM (B ropoax
B T€YEHVE OOHNX CYTOK, B YE3[€e B TEe4EeHMEe HeAeNn Uiv C
nepeBon no4ytomn) (cT. 479);

— coaepXxaHue noj ctpaxew 6onblLue onpeneneHHoro
cynebHbIM NpMroBopoM cpoka (6e3 3aKOHHbIX OCHOBa-
Hui) (1) nnn ecnu ByoeT fokasaHo, 4TO 3TO UM YHYMHEHO
no Bpaxae, MLEHNIO NN No APYrMM Nog00HbIM Npuyn-
Ham (2) (cT. 480);

— HepageHue YYMHOBHMKA U CTPaxu, LONYCTUBLLUNX
nober apectaHTa (1), nnu ymbllneHHoe OGnaronpusaT-
CTBOBaHWe, cnocobcTBOBaHMe nobery (2) (cT. 481);

— BCSIKOE MPOTUB COAEPXALLUMXCS NnoA, CTPaxen Ha-
cunve u 3a ynotpebneHune gaxe ansa npeaynpexaeHuns
No6GEeroB MM yCMUPEHUS 3aKJTIIOYEHHbIX KaKoM-1mbo He-
yKa3aHHOW 1 HEe A03BOJIEHHOW 3aKOHOM Mepbl CO CTOPO-
Hbl TIOPEMHbIX CMOTPUTENEN, Haa3npatenen nu cTpaxmn
(cT. 482);

— npucTpacTne K 0gHOMN U3 CTOPOH BO Bpen, Apyron
NnpPY NCNOMHEHUN CYAeOHOro peLleHns Co CTOPOHbI YK-
HOBHUKaA (CT. 484);

— NPUTECHEHNE KaKoM-NMbO CTOPOHbLI NPU UCMOJTHE-
HUM cynebHoro petlueHus (cT. 485);

— CMsIrYeHne Haka3zaHus (No oLNGKE, CHUCXOXAEHWIO
nnun cnabocTtn) Bonpekn cyaebHoMy NpuroBopy Npu ero
NCMOJIHEHUN (1) UK U3 KOPBLICTU UHBIX JINYHBIX BUAOB (2)
(cT. 486);

— yCUNEHVEe HaKka3aHus CBEPX MepPbl, yCTAHOBIEHHOM
cynebHbIM NPUrOBOPOM, OCYLLLECTBIEHHOE YMHOBHUKOM

noavuum no owmnbke (1) unm koraa 3To AOMYLLEHO C Ha-
MepEHNEM, U3 MLLEHUS, KOPbICTU (2) (CT. 487);

— ynyuwieHve nnn 3noynotpebneHne B oTnpaBieHnn
LOJDKHOCTU B Cly4asx, «He O3HAYEHHbIX UMEHHO B CEM
OTAENEeHUN UM Xe B 0COObIX 006S3aHHOCTSIX U OTBET-
CTBEHHOCTM YAHOBHWKOB Nonunummn» (cT. 488).

CopepxaTtenbHO npeacTaBuB ABa NPOPUIbHBIX O
Hawero nccnefoBaHns oTaeneHus YnoxeHus 0 Hakasa-
HUAX YrONIOBHbIX U ncnpaBuTenbHbix 1845 1., 0603Ha4Ynm
NMOSIOXEHNS YrONIOBHOIrO 3aKOHOAATEeNbCTBA COBETCKOro
nepunoaa.

maga BTOpas YK PCOCP 1922 r. Ha3biBanack «[0x-
HOCTHblEe (cnyxebHble) npecTynneHus». B Helr 6Gblnn
npenyCMOTPEHbI COCTaBbl CNEAYIOLLMX NPECTYNNeHUN:
3noynotpebneHne BnacTbio (cT. 105, menocb npume-
YaHue: «noA, A0MKHOCTHBIMMY INLLaMY pa3yMeloTcs nuua,
3aHMMaloLLMe NOCTOSHHbIE UM BPEMEHHbIE AOJIKHOCTH
B KakoM-nmbo rocygapCTBEHHOM (COBETCKOM) yypex-
OEHUN UK NPEeanpuaTUn, a TakxXe B OpraHusaumm nnuv
06beAVHEHNN, MMEKLWEM MO 3aKOHY OnpeneneHHbIe
npaea, 06893aHHOCTN M MOJIHOMO4YUS B OCYLLECTBIEHUN
XO3AMCTBEHHbIX, AAMWHUCTPATUBHbLIX, MPOCBETUTESb-
HbIX 1 Apyrux obLierocynapcTBEHHbIX 3a4a4»); NPeBbl-
weHne Bnactu (cT. 106); 6esnencTteue Bnactu (cT. 107);
xanaTHoe oTHolleHue k cnyxobe (cT. 108); auckpeanTu-
poBaHue Bnactu (cT. 109); 3noynotpebneHne BnacThbio,
npeBbIleHne nnu 6e3nencTemne BnacTu U xanaTtHoe oT-
HoweHue Kk cnyxbe (cT. 110); nocTaHOBNEHNE CyabAMU
13 KOPbICTHbIX UJIN UHbIX JINYHbIX BUAOB HENPABOCYAHOIO
npurosopa (cT. 111); He3akoHHOe 3agepxaHune, He3a-
KOHHbIV MPUBOA, a TakXe NMPUHYXAEeHME K Aaye nokasa-
HU NpY 0ONPOCe NyTEM NPUMEHEHUST HE3AKOHHbIX Mep
CO CTOPOHbI, NPON3BOAALLEN CNeACTBME MU O03HAHWe
(cT. 112); npucBoeHne OOMKHOCTHLIM NULLOM AEHEr Uan
VIHbIX LLEHHOCTEW, HaxXOASaLNXCA B €ro BeAEHUU B CUy
ero cnyxebHoro nonoxeHus (cT. 113); nonyyeHue nu-
LLOM, CTOSILLMM Ha rocygapCTBEHHOW, CO3HON nnn 06-
LEeCTBEHHOM cnyx0be, NMMYHO nNu 4Yepe3 NOCPEOHMKOB,
B KakoM Obl TO HU OblNO BMAE B3ATKM 3a BbINOJIHEHME
WM HEBbIMOMIHEHNE B MHTEpEecax AAaloLero Kakoro-nu-
060 [encTBUSA, BXOASLLErO B KPYr Ciy>XeOHbix 006a3aH-
HOCTEN 3TOro Nuua; Te Xe AEeNCTBUSA, COBEPLUEHHbIe
[OMKHOCTHBLIM JINLLOM, 061€4YEHHBIM OCOOLIMU MOSHO-
MOYMSAMU, UM NPUCBOEHME 0CODO0 BaXHbIX rocyaap-
CTBEHHbIX LEeHHOCTEN; NOCPefHNYEeCTBO B COBEPLUEHUN
O3HA4YEeHHOro NPECTYMEHNS, @ PABHO YKPbIBATENbCTBO
B3ATOYHNYECTBA; MOJIyYEHNE B3ATKW, COBEPLUEHHOE
npu oTsaryalowmx ob6CToATEeNbCTBAX, Kak-TO: @) 0cobble
NMOIHOMOYUS MPUHABLLEro B3ATKY AOKHOCTHOrO Nuua,
0) HapyLieHns UM 06593aHHOCTEN CnyXx6bl UM B) Oony-
LeHMe BbIMOraTenbcTea unu waHtaxa (ct. 114) (nmuo,
LaBllee B3§TKYy, HE HaKa3blBAaeTCs Nub B TOM CHy-
yae, eC/im CBOEBPEMEHHO 3asiBUJIO O BbIMOraTesibCTBe
B3ATKN WM OKa3ano COAENCTBME PacKpbITUIO Aena o
B3ATOYHMYECTBE); MpoBOKauna B3ATKU (CT. 115); cny-
XebHbI nognor (ct. 116); padrnaweHne OOMKHOCTHbI-
MW fMuaMn He noanexalimx OrnalweHuto CBeOeHUN
(cT. 117); HenpencTaBneHne OOJIKHOCTHBIMU NMLaMn B
CPOK MO TPebOBaHUIO LEHTPasbHbIX MW MECTHbIX BNa-
cTei Heo6X0aMMbIX CBELAEHWIA, CMPABOK, OTYETOB U T. M.,

MEHWUTEHUWMAPHAA HAYKA



H IOpuanyeckmne Hayku

59

npencTaBiieHne Koux s HUX 06s83aTenbHO Mo 3akoHY
(cT. 118).

Kak oTmevaloT uccnenosarenu, B NPUBELEHHYIO rna-
BY «Haps4y C cocTaBaMu 06LMX OO/IKHOCTHbBIX MPECTy-
NAEHNN, KOTOPblE MOTYT OblTb COBEPLLEHbI B NI060IN che-
pe LesaTeNnbHOCTU U MIoObIM CYyOBEKTOM, OTHOCSALLMMCS K
KaTeropum A0MKHOCTHbIX N1, 6blN BKJIIOYEHbI M COCTa-
Bbl CreumnanbHbIX NPECTYMNAeHU no cnyxbe, KoTopble
Bnocneacteun (B YK PCHOCP 1960 r.) 6bi1m BblOeNeHbl
KakK NpecTyniaeHns NpoTmB npasocyans» [1, c. 31-32].

maea Tpetbss YK PC®CP 1926 r. «[JOnXHOCTHbIE
(cnyxebHble) NPecTynaeHnsa» NpakTU4ecky MnoBTopsina
rnaBy BTopyto YK PCOCP 1922 r. ¢ oTaenbHbIMU pefak-
LUMOHHBbIMW yTOYHeHusaMK. Masa cegbmast OcobeHHo
yactn YK PCPCP 1960 r. nmeHoBanach «J0/IKHOCTHbIE
npecTynjeHns» 1 BkJo4yana B cebs wecTb craten (B
nocrienylowemM oHa Obia JONOSIHEHA OTAENbHBIMU CO-
cTaBamu npectynneHunt): ct. 170 (3noynotpebneHune
BNACTbIO UM CNY>XEOHBbIM MOJIOXKEHNEM, C NPUMEYaHN-
em: «[loa, A0MKHOCTHBIMY NIMLLAMN B CTaTbsIX HACTOSLLLEN
rnaBbl MOHMMAIOTCH NNLLA, MOCTOSIHHO WX BPEMEHHO
ocylwiecTngowme GyHKUMM  npeactaBuTenen  Bna-
CT1, a TakXxe 3aHumMalLme NOCTOSHHO UM BPEMEHHO
B rOCYAapCTBEHHbIX UM OBLLECTBEHHbIX YUYPEXAEHUN-
AX, OpraHM3aumsax UM Ha npeanpuaTusx OOIKHOCTH,
CBfI3aHHblE C BbINMOJIHEHNEM OPraHM3aLMOHHO-Pacno-
PAANTENbHBIX UAN  AAMUHUCTPATUBHO-XO3ANCTBEHHbIX
00653aHHOCTEN, NY BbINOJHSIOWME Takme 0693aHHOCTHU
B YKA3aHHbIX y4PEXAEHUSIX, OPraHn3aumnsax 1 Ha npea-
npUATUEX MO CneuvanbHOMY MNOAHOMO4YMIO»); CT. 171
(MpeBbIWEeHNE BNACTW UAN CHYXEOHbIX MOMHOMOYNIA);
CT. 172 (xanatHoCTb); CT. 173 (nony4eHune B3aTKN); CT. 174
(maya B34TKM, C NpuMedaHmnem: «Jlnmuo, naswee B3ATKY,
0CcBOOOXAeTCA OT YrofIOBHOV OTBETCTBEHHOCTU, €CNn
B OTHOLLEHUM €ro MMeNI0 MeCTO BbIMOraTefnbCTBO B3AT-
KV UM ecnm 3TO NMLO0 NOcne Aayn B3ATKM A06POBOSb-
HO 3asBWMNO O Cly4YmBLEMCS»); CT. 175 (OOMKHOCTHOM
noasior).

He BoaBasch B 0OCTOATENbHbLIN aHaNN3, OTMETUM, 4TO
KONMYeCTBO MpPecTyrieHni MpPoTUB FOCyAapCTBEHHOM
BIaCTU U MHTEPECOB roCyAapCTBEHHOM CNyX0bl B COBET-
CKMIN Nepuop, 3Ha4YUTENIbHO COKPATMIIOCh, @ UX HAUMEHO-
BaHMS OblN CO3BYYHbI YIOXKEHUIO O HAaKa3aHMaX YyrosioB-
HbIX U UCMPaBUTENbHbIX 1845 T.

3aknovyeHne

MopnBenem HeKOTOPbIE NUTOTN:

1. YnoxeHne 0 Haka3aHUsSX YrosioBHbIX U UCMpaBu-
TeNbHbIX MUcyepnbiBaowe 00603Ha4Yano npOTUBOMNPAB-
HYIO 0EeATeNbHOCTb YAHOBHUKOB, YYHOBHMKOB MONULLAMN,

i CNUCOK NCTOYHUKOB

cMOTpuTenen TIPEeMHbIX 3aMKOB, Haa3npaTenen, cTpa-
XU, cynebHbIX cnepoBartenelii u B 3aBUCUMOCTU OT Xa-
pakTepa NpoTMBOMPABHOIO AEsHUS npenycMaTpmBano
onpeaeneHHbln Bua HakaszaHus., OTMeTMM OAWH MHTe-
PECHBbIV BUA, Haka3aHus, KOTOpPbIM 6bln Obl akTyaslbHbIM 1
cerofHs. Peub nget o BblieTe N3 BPpeEMEHU CnyXx0bbl (13
BbIC/YIM NIET) OT LWWECTU MecsaLeB A0 OAHOro roga. Takoe
HakasdaHue 6b10 6bl 9DPEKTUBHBIM N B COBPEMEHHbIX
YCNOBUSIX, MOJIOXUTENbHO CKa3bliBaNloCb Obl HA OTBET-
CTBEHHOCTU PELLUEHN, NPUHUMAEMbIX FOCYAAPCTBEHHbI-
MW CryXawmumm, He Bnekno 6bl 3a coboit cyaumMocTu 1
OpYrux oTpuuaTenbHbIX NOCNeACTBUN.

2. YnoxeHne O Haka3aHusaX YrOoJIOBHbIX WM ucnpa-
BUTENbHbIX 1845 1. — BaxHenwunii npaBoBo akT Poc-
CUINCKOWM MMNepun, OTAENbHbIE €ro MNOJIOXEeHUs npea-
CTaBNSAOT HECOMHEHHbIN MHTEPEC U AN COBPEMEHHbIX
3aKkoHoaTeNen, yyeHolx. BHe BCAKMX COMHEHUN, poC-
CUsiHE A0JIXKHbl UMETb NPeACTaBNIEHME O HEM Kak 3Ha4u-
MOM NCTOPMYECKOM NpaBoBOM namsaTHuke. OgHaKko 370
He npeanonaraet 6e34yMHOr0 KOMMPOBAHUSA €ero no-
NOXEeHU 6e3 yyeta COBPEMEHHOMN OeMCTBUTENIbHOCTU.
MpuBnekaTenbHOCTb AOKYMEHTA HE MOXET KOMMNEHCUPO-
BaTbCS CMIOXHOCTbLIO €ro NPakTU4eCKOro NPUMEHEHMS, B
HEM (B pa3HbIX pefakumnsax no-pa3Homy 1 6e3 yyeTta BHe-
CEHHbIX JOMNONHEHWUI) coaepxanock 1711 HopM.

3.Bn.54. 2 cT. 157 YK P®D He cnenyet roBopuTb O
NPecTynaeHnsIX NPOTUB YCTAHOBJIEHHOMO NopsaKa Hece-
HWS CNY>XObl, COBEPLLEHHbIX COTPYAHUKAMU YHPEXAEHW
1 OPraHoB YrO/IOBHO-UCMOIHUTENIbHOW CUCTEMBI, TaK KaK
0 TakoW KaTeropum NpoTMBONPaBHbIX AESHUI HE YTOMU-
HaeTcs B YK PD. Bce HOBblE 3aKOHbI, MpeaycMaTpumBaio-
LMe YrOsIOBHYIO OTBETCTBEHHOCTb, AOJIXHbI BKJIOYATHCS
B JaHHbIN Kogekc. M3 aToro cnenyet BbIBOA, O TOM, YTO
(HOBbIE) YrONIOBHO-MPABOBLIE HOPMbl HE MOryT COOEpP-
XaTbCS HM B KAKOM OPYrOM HOPMAaTMBHOM akTe. B gaH-
HOM cny4yae nmeem B Buay YINK PO.

4. MNocaratenbCTBa COTPYAHWKOB YroA0BHO-WUCMOJI-
HUTENbHOM CUCTEMbI Ha NMOPSAAO0K HECeHUst CnyXObl He
oTpaxeHbl B HopMmax YK P®, kak noka3blBaeT CTaTUCTU-
Ka, X HeT 1 B NpakTuyeckon geatensHocTn. CoeepLua-
€Mble PaCCMOTPEHHbIMU CyObeKkTamMm NMPOTUBOMPABHbIE
[esiHMA OXBaTblBAIOTCS MPaBOBbLIMM HOPMamu, cocpe-
poTo4yeHHbiMKn B . 30 YK P®, npegycmatpusaloLLmmm
npecTynneHnss NPOTUB FOCYAAPCTBEHHOW BNACTU N UH-
TEpecoB rocyaapCTBEHHON cnyX0Obl. Ha 3TO U JonXHO
ykasbiBaTbCca B M. 54. 2 cT. 157 YK P®. HeT Hyx bl ycTa-
HaBNMBaTb CMNeuvaibHble HOPMbI, KacaloLllmecsa nocsra-
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KoMnapaTuBHbI aHAAH3 NMPONECCYAAbHOiT (DOPMBI ITOAI'OTOBKH
YI'OAOBHOI'0 ACAQ K CYACOHOMY Pa3OHPATEALCTBY B CTPaHAX
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Pedepart

BBezeHue: cTaTbs MOCBSLLEHA UCCeqoBaHnio 3apybexHOro onbiTa MPaBoOBO pernaMeHTaLmnm
cTaauu NOAroTOBKM YrO/IOBHOIO Aena K cynebHoMy 3acefaHunio, a Takxke aHanin3dy BO3MOXHOCTU
nMnaeMeHTaunm Hambonee aPpPekTUBHbIX GOPM CyaebHOro KOHTPOJIS 32 3aKOHHOCTLIO MPOU3BOA-
CTBa MpPeABapuUTENIbHOrO paccnefoBaHvs B POCCUINCKOE YronoBHO-MpoLEeccyanbHOEe 3akoHOAa-
TeNbCTBO. Llesib; HA OCHOBE CPaBHUTEJIbHO-MPABOBOro aHanmMaa pernamMmeHTaumMm npouenypbl noa-
roToBKW Aena K cynebHoMy 3acefiaHuio onpeaennTb NyTu ganbHenwero pedopMmnpoBaHus atana
npeaBapuUTENbHOMO CNyLaHMUS YroOBHOMO Aena B POCCUIACKOM YroslOBHO-MPOLLECCYasIbHOM 3ako-
HopaTtenbcTBe. MeToabl: [uanekTUYeckKnin MeTos No3HaHus, a Takke OCHOBaHHble Ha HeM obLe-
TeopeTnyeckne MeToabl: aHanna, CUHTE3, MHAYKLNS, OeAyKLMs, BOCXOXAEHME OT aBCTPaKTHOro K
KOHKpPeTHOMY 1 T. 4. O60CHOBaHHOCTb BLIBOAOB 1 PEKOMEHOALMA, coaepXallnxcs B cTaTbe, obe-
crneymBaeTcs KOMMIEKCHbIM MPUMEHEHNEM 0BLLMX M YaCTHOHAYYHbIX METOAOB: MICTOPUYECKOrO, S10-
rMYyecKoro, CPaBHUTENbHO-NPABOBOro, CTaTUCTUYECKOro, COLLMONIOrMYECKOro u apyrux. Pe3ynbta-
Thl: B CTPAHaX KOHTUHEHTAaJIbHOWM 1 aHFMOCAKCOHCKOW CUCTEM npasa npu pasnminm dopm cynebHom
LeaTenbHOCTM No NpefaHunto cyay B ka4ecTBe OCHOBHOWM 3a4a4u, pelaemMoin Ha JaHHOM aTane npo-
M3BOACTBA MO YyroJIOBHOMY ey, 3akoHoAaTeNb onpeaenset cyaebHyo NpoBepky 3aKOHHOCTM NPo-
1M3BOACTBA NPeaBapuTeNbHOro paccsenoBaHus, a Tak Xe 060CHOBAHHOCTY NMPeabABIEHHOMO LY
06BUHEHUS. Jlerannaaumsi OCyLLECTBASETCA Yepe3 NpeaMeT 1 Npeaesibl KOHTPObHOW AeATesIbHO-
CTU CyAa, KOTOpble BbipaxaloTcs mMbo B npoLeccyansHon dopme npeganus cyay, nmbo B obbeme
MOSIHOMOYNIA CyAa Ha JaHHOM 3Tane. BbiBoAbl: B aHIN0-aMePUKAHCKOM N KOHTUHEHTaNIbHOW cucTe-
Max npasa MMeloT MeCTO ABe MOAEeN npenanus cyny: 1) opraHamMum yrosioBHOM IOCTULMM Ha aTane
OKOHYaHus gocynebHoro NponsBoacTBa nMb0 HE3aBUCUMbIM CyAeOHbIM OpPraHoM, K MOACYAHOCTHU
KOTOPOro AaHHOE YyrosioBHOE A0 He OTHECEHO. B gaHHOM Mogenu 3akoHoaaTesnnb NPSAMO yKasbl-
BaeT, YTO NPOKYPOPCKOMY NnMb0o cynedbHOMY KOHTPOJIO noasexaTt 3aKkOHHOCTb U 060CHOBaHHOCTb
NPeabsABAEHHOro MLy OO6BUHEHUS!, @ TakXe A0CTaTOYHOCTb 40Ka3aTeslbCTB ANIi PACCMOTPEHUS
YrosI0BHOrO Aena no CywecTBy; 2) CyA0M, YNOJHOMOYEHHbIM Ha pa3peLleHne AaHHOro YroIOBHO-
ro gena no cyuwectsy. Cneaysi NpUHUMNY HE3aBUCUMOCTU M CaMOCTOSATENIbHOCTU cyaa npu pelle-
HUM BOMpPOCa O BUHOBHOCTU (HEBUHOBHOCTW) MNOACYAMMOrO Npu BbIHECEHUN UTOFOBOro cynebHoro
pelleHus, 3akoHoaaTeslb MOAENNPYET KOHTPOJIbHYIO CyaebHyl0 AeATeNbHOCTb 3aByasiMpOBaHHO,
nsberasi NPSIMOro ykazaHus Ha He0BX0AMMOCTb OLEHKM hakTMYEeCKON 1 NpoLeccyanbHONn CTOPOH
06BMHEHNS Ha 9Tane nNpeaBapuTeNbHOro cnywanus. OgHako Ha3BaHHas Lesib MPOCIEXNBAETCS B
obbemMe NpeaocTaBsgeMbIx cyay NOTHOMO4YNIA, KOTOPLIE NpeanonaraoT OLEHKY 0CTaTOYHOCTU No-
[03peHns nMbo 40CTaTOYHOCTU MaTepuanos A pacCMOTPEHUs Aena B cyae.

KnioyeBble cnoBa: yronoBHOE CyoONpPON3BOACTBO; CYAeOHbI KOHTPOb; NPeaBapuTebHoe
cnyliaHue; NofIHOMOYMS cyaa; 06BUHEHWE; 3aKOHHOCTb; MPOKYPOP; CTOPOHA 3aLLUThI.

5.1.4. YronoBHO-MpaBoBbIE HAYKW.

Ona untmposaHusa: JlyueHko . A. KomnapaTumBHbIA aHanmad npoueccyanbHon ¢dop-
Mbl MOAFOTOBKM YrOSIOBHOrO Aena k cyaebHomy pasbupaTenbCTBY B CTpaHax aHriocakCOHCKOW
N KOHTUHEHTanbHOM cucTtem npasa // MNeHuTeHumnapHasa Hayka. 2023. T. 17, Ne 1 (61). C. 62-71.
doi: 10.46741/2686-9764.2023.61.1.007.
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Abstract

Introduction: the article is devoted to the study of foreign experience in the legal regulation of
pretrial procedures in criminal cases, as well as the analysis of the possibility of implementing the
most effective forms of judicial control over the legality of the preliminary investigation in the Russian
criminal procedure legislation. Purpose: based on a comparative legal analysis of the regulation of
criminal pretrial procedures, to determine ways to further reform the stage of preliminary hearing of a
criminal case in the Russian criminal procedure legislation. Methods: dialectical method of cognition,
as well as general theoretical methods based on it: analysis, synthesis, induction, deduction,
ascent from the abstract to the concrete, etc. The validity of the conclusions and recommendations
contained in the article is ensured by the complex application of general and private scientific
methods: historical, logical, comparative legal, statistical, sociological and others. Results: in the
continental and Anglo-Saxon systems of law, with the difference in the forms of judicial activity on
committal for trial, the legislator determines judicial verification of the legality of the preliminary
investigation, as well as the validity of charges against the person, as the main tasks to be solved
at this stage of criminal proceedings. Legalization of these tasks is carried out through the subject
and limits of the control activity of the court, which are expressed either in the procedural form of
trial, or in the scope of the powers of the court at this stage. Conclusions: in the Anglo-American
and continental legal systems, there are two models of committal for trial: 1) by criminal justice
bodies at the stage of completion of pre-trial proceedings, or by an independent judicial body to
whose jurisdiction this criminal case is not assigned. In this model, the legislator explicitly states
that the legality and validity of charges against a person, as well as the sufficiency of evidence for
consideration of the criminal case on the merits, are subject to prosecutorial or judicial control; 2)
by the court authorized to resolve the criminal case on the merits. Following the principle of the
court’sindependence when deciding on the guilt (innocence) of the defendant when making the final
court decision, the legislator models the control judicial activity in a veiled manner, avoiding direct
indication of the need to assess factual and procedural sides of the prosecution at the preliminary
hearing stage. However, this goal can be traced in the scope of the powers granted to the court, which
presuppose anassessment of the sufficiency of suspicion or materials for consideration of the casein
court.

Keywords: criminal proceedings; judicial control; preliminary hearing; powers of the court;
prosecution; legality; prosecutor; defense party.

5.1.4. Criminal law sciences.

For citation: Lutsenko P.A. Comparative analysis of criminal pretrial procedures in Anglo-
Saxon and continental legal systems. Penitentiary Science, 2023, vol. 17, no. 1 (61), pp. 62-71.
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BeeneHne

B cTpaHax aHrnocakCOHCKOM NnpaBOBOW CeMbW [0-
CTaTO4HO BOCTpPebOBaHbl CyMMapHble NPOW3BOACTBA
Mo YyronoBHbIM AeflaM HeBObLIOK U CPeaHEN TAXecTH,
KOTOpbIE HE MpennonaraloT «yTsXKeNeHUs» MnpoLeccy-
anbHOM GOpMbl 3a CHET BBEAEHUS LOMOJSIHUTENbHbIX
CTagui, BKOYasa 1 atan npepaHus cyny. Heobxoonmo
noayYepKHyTb, 4TO NpegaHue cyny (preliminary inquiry) n
noAroTOoBUTENbHbIE CNyLIaHUs (preparatory hearings) —
[BE CaMOCTOATEesIbHblE MPOLEeCcCyasbHble NPoLeaypsbl,
nposoanMeble cynom marnctparta m Cynom KopoHsbl, nme-
lowre cneunduyeckme 3anaym [1]. 3akoHoaaTeNnbCTBO

BenvkobputaHnmn npegnonaraeTt TakoBoe ToNbko B Cyae
KOpOHbI MO yrofsioBHbIM Aenam, OTHOCSALMMCS K NOACYA-
HOCTW NPUCSKHbIX 3aceaTenei, 4To BO3BpaLLaeT Hac K
npakTMke POCCUINCKOro 3akoHOaTesNs NOC/ie BHECEHUS
M3MeHeHnn u gononHeHnii B cT. 432 YMNK PCHCP (B pe-
nakumm 3akoHa Poccuiickoi Pepepaumm ot 16.07.1993).
OTANYMTENBHOW YEPTO aHIMUINCKOM MOAEeNu npeaanus
cyny ssnsietca obocobneHve nopcyoHocTu, obecne-
ynBalwLlee He3aBUCUMBbIN CyaebHbI KOHTPONb 3a 3a-
KOHHOCTbIO A0CcynebHOro Npon3BoacTea 1 060CHOBAH-
HOCTbIO NPeabABNEHHOro 06BMHEHUS. [JaHHbI BONPOC
OTHOCUTCS K KOMMETEHUMN Cyaa MarnctTpara, KOTOpbIid
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HEe paccmaTpuMBaeT YyrosoBHOE AENO MO CYLWECTBY, 4TO
n3basnseTr Cyn KopoHbl OT oueHkn dakTnyeckmx o6-
CTOATENbCTB Odena no Hadana cygebHoro pasbupa-
TenbCTBa.

OcHoBHasi 4acTb

B cooTtBeTcTBUM C n. 3 (a) cT. 44 3akoHa 06 yrosos-
HOM rnpouecce n paccnegosaHuax 1996 r. npepaHue
Cydy OCYLLECTBSETCS N0 npasuiam npeaBapuTesibHO-
ro pacCMOTpEeHUs aena, To eCTb CyAbsi MaructpaTa aHa-
m3vpyeTt GakTnyeckyto n dopmMasibHyl0 ero CTOPOHbI.
CooTBeTCTByOLWAs NpoLeccyanbHasa 4EATENbHOCTb 3a-
KJl04aETCA B CNeayloLeM.

Bo-nepBbiX, Cyaobsi MPOBEPsieT AOCTAaTOYHOCTb O0-
KasaTenbCTB OJiI1 PACCMOTPEHMs YrofiOBHOro aena B
Cyne KopoHbl (prima facie case), 4To MeeT CBOEWN Le-
N0 VICKJII0OYEHME HEOBOCHOBAHHOIO 0OBMHEHS B Cyae.
B cneumanbHOn nutepaType akLeHTUPYyeTCs BHUMaHMe
Ha TOM, 4YTO NPOBEpPKEe B AaHHOM cllydyae nognexat 06-
BUHUTEJIbHbIE lOKA3aTeNbCTBA, KOTOPbIE B CBOE COBO-
KYMHOCTU WIOCTPUPYIOT KAYeCcTBO PabOoTbl CTOPOHBbI
obBuHeHns B pgocyaebHom npoussoacTee [2]. Prima
facie case, 4TO NepeBOANTCSH KaK «gokal3aTenbcTBa Ha
nepBblIi B3rNs4» UK Xe «40CTaTo4Hble A1 YCTaHOBNe-
HMSa dakTa nnu co3gaHnsa npegnonoxexHus» [3, c. 156],
B CTaZuun NpefaHns cyny OOSXKHbI NpeacTaBnsaTe coboi
YyCTaHOBMNEHME topuamnyeckn Tpebyemon OonpoBepXu-
MOW Npe3yMnLuMn COBEPLIEHNS NPECTYMNIIEHNSA KOHKPET-
HbIM nnuoMm. [eno prima facie, nposepsemMoe cyaben
MarucTpaTa, — 970 pakTu4eckoe OCHOBaHWE ANs yro-
JIOBHOTO 1UCKa, KOTOPOE A0CTaTO4HO 0O0OCHOBAHO [0OKa-
3aTtenbcTBaMu, 4TOObI ONpaBaaTh BEPAUKT B NOJSb3Y Of1-
HOW CTOPOHbI MPU YCNOBUU, YTO TakmMe foKasaTenbcTBa
HE OMNpPOBEPrHYyTbl ApPyron ctopoHon [4]. Mpwu mnccne-
[oBaHUN GaKkTUY4ECKOro OCHOBaHUS OOBUMHEHUS CyObsi
BNpaBe NPOBOAUTbL CNeACTBEHHO-CcyneOHble AeNCcTBuUS,
Takume Kak, HanpuMep, UccnenoBaHne NMCbMEHHbIX A0-
KYMEHTOB, AOMNpPOC cBuaeteneh m 1. . Heobxoommo
OTMETUTb, YTO [OKa3aTeNbCTBEHHAS [EATEeNbHOCTb
cyna marucTpaTa B JaHHOM cTagmm npouecca popma-
NM30BaHa 1 orpaHnYyeHa onpegeneHHbIM1 npeaenamMu.
Tak, C TO4YKM 3peHuns cyObeKTOB A0Ka3biBaHUSA HA aTane
npenaHns cyay UCCnenylTcs TONbKO A0Ka3aTesbCTRa,
cobpaHHble CTOPOHOM 06BUHEHUS, @ C TOYKN 3PEHUNS UC-
TOYHMKOB — NMUCbMEHHbIE MOKa3aHUs cBuaeTenei, gaH-
Hble Mo, NPUCAToi, U UHblE AOKYMEHTHI.

Bo-BTOpLIX, NpefaHne cyay UMeeT Lesibio 03HaKOM-
JIeHne CTOPOH C AoBOAAMM APYr Apyra, 4To npegnona-
raet He TOJIbKO 06s13aTefibHOe y4acTue OOBMHSAEMOro
Ha OaHHOW CTagun, HO U onpejeneHne ero NpoLeccy-
aNlbHOW MO3MLUUU OTHOCUTENbHO MpPeabsBEeHHOro 06-
BUHEHUA. CTOpPOHbI oTpabaTtbiBalOT TakTUKY 3aLLUTbl U
06BUHEHNS N pacCMaTPUBAOT BO3MOXHOCTU 1 YCI0BUS
MCMONIb30BaHUS MexaHu3ama Mepmaumun. MNonaHomoumsa
CyObV MPU MPOBEpPKEe AOCTAaTOYHOCTU [0Ka3aTesibCTB
MMEIOT BeKTOop 6/1aronpusaTCTBOBAHMUS CTOPOHE 3allin-
Thl, 4YTO NPOSIBASIETCH B CNEAYIOLLEM NPaBue: peLueHne
O nMpefaHun cyay C y4yeTOM [OCTATOYHOCTU U coaep-
XaHUs 0OBMHUTENbHbBIX A0KA3aTeNbCTB, @ HE TOMbKO UX

KOJNIMYECTBEHHOW XapaKTePUCTUKU NPUHMMAETCS B TOM
cnyyae, ecnn 0OBUHSAEMBIN HE UMeEeT 3aluTHMKA NMbo
€CJIN 3aWMTHUK YKa3blBaeT, YTO MMEIOLMXCS B Aene 00-
Ka3aTenbCTB HEJOCTAaTOYHO AN KOHCTaTauum Hannuyius
prima facie case. To ecTb GakTUYECKM HANMM4YMe NpaBo-
BOr0 Crnopa 0 A0CTaTOYHOCTU A0Ka3aTeNbCTB AJi8 npe-
haHna cyny ucki4daet dopMasibHOe MPUHATUE COOT-
BETCTBYIOLLErO peLlleHns Cyaben.

B-TpeTbux, Kak n B ctagum NoaroToBKM agena K cy-
nebHomMy pa3bupaTeNbCTBY B POCCUICKOM YrOSIOBHOM
npouecce, Ha aTtane nNpefaHvs cyaoy onpenensioTcs
NOACYAHOCTb YrOJIOBHOMO Aena 1 COCTaB Cyaa, KOTOPbIN
B ONpeAeneHHbIX Cllyyasx 3aBUCUT OT BOJSIEN3bABIEHUS
06BUHAEMOrO.

Takum o6pazom, npouenypa npenaHvs cyay siBfs-
eTCsl A0CTaTO4YHO COanaHCUPOBAHHOW C TOYKWU 3PEHUst
NPOBEPKN 3aKOHHOCTU M 0OOCHOBAHHOCTU NMPEAbABIEH-
HOro OOBMHEHMS, OOCTATOYHOCTU O0Ka3aTenbCTB AJs
paccMOTpeHUs Aena no Cyu,ecTBy, HO Npu OTCYTCTBUMU
KaKoro 6bl TO HM ObINIO BMSHUSA HA BHYTPEHHee yoexae-
HVEe Ccyaa, HeMoCpPeaCTBEHHO NPUHUMAIOLLErO UTOFOBOE
npoueccyanbHOe peLleHmne.

MHas cuTyauma cknagbiBaeTcs nNpu NpoBeaeHuun
NnoAroTOBUTENIBHOIO ChyLwaHua (preparatory hearings) B
Cyne KopoHbl. 9TOT 9Tan TakXXe MOXHO OnNpenennTb Kak
cybcuamapHblii, HO NepeYeHb OCHOBaAHWUY ero nposeae-
HUS IBNASIETCHA OTKPbITbIM, YTO OCTABASET LUMPOKOE Mnose
ONS CYyAencKkoro ycMoTpeHus. Tak, B COOTBETCTBUU CO
cT. 29 3akoHa 06 yrosioBHOM CyO0NpPoOM3BOACTBE U pac-
cnepoBaHuax 1996 r. NOAroTOBUTENBHOE CRyLlaHMe no
YrONOBHbIM AenaM, pacCcMaTpMBaeMbIM Kak C y4acTUEM
NMPUCSXHBIX 3acefaTtenen, Tak 1 B MHOM COCTaBe cyaa,
MOXeT ObITb HA3HAYEHO, ECNN:

— cynobs Koponesckoro cyga, ucxonsi us cogepxa-
HWSI 0OBUHUTENBLHOMO aKTa, yCTaHOBUT, 4TO JAHHOE eSO
“meeT 0COOYI0 CIIOXHOCTb;

— BpeMsl npuBeaeHUs NPUCSXHbIX K npucsare oyaoet
ONUTENbHbIM;

— MO KparHen Mmepe OAHO U3 MPECTYMNNEHUNN, UHKPU-
MWHUPYEMbIX B OOBUMHUTENIbHOM 3aKloYeHUU XOTs Obl
0OHOMY N3 06BUHSAEMbIX, CBSI3aHO C TEPPOPUCTUHECKOWN
LEeATENbHOCTbIO.

MonHoMouMs cyabn B XoOe noaroToBUTENbHOMO Cily-
LlaHMUa He OorpaHM4YMBalOTCs pelleHMeM opraHm3auu-
OHHbIX BOMPOCOB, MOCKOJIbKY OH HaAensieTcsl npaBoM
BbIHECEHUS pPeLLEeHNs KacaTeslbHO MPUEMJIEMOCTW A0Ka-
3aTenbCTB, NpeKpalleHNs YrosloBHOro npecnenoBaHus
B OTHOLLUEHUM Nu1Lua, a Takxke oobeguHeHna 06BUHEHUA,
npenbsiBAeHHbIX 0g4HOMY nunuy. Ha Haw B3rnsg, o ToMm,
4YTO Cy[ 3HAKOMWUTCA C Matepuanamum u aHanusnpyet
daKTUYeCcKyld CTOPOHY OOBMHEHUS!, CBUAETENbCTBYET
1 copepXaHne pacrnopsixXeHui, KOTopble OH BnpaBe oT-
nartb Npokypopy. B yacTHOCTK, OHM MOTYT 3aTparneaTb
noaroToBky AokasaTenbCTB OOBMHEHUS B AOCTYMHOMN
0N NMOHMMaHUS MNPUCSXHbLIX 3acepartenein dopme, a
Takxe npegocTaBiieHMe AaHHbIX O0Ka3aTesbCTB KaX-
LOMY M3 0OBUHSEMbIX U CyAy C OTAESIbHbIM NMepevyHem
Tex [okasaTenbCTB, Ha KOTOPble pacrnpocTpaHseTcs
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npaBuio O 3awuTe cBuaeTtenen (To ecTb packpbiTue
MHOPMaLMN He NPeACTaBNAETCA BO3MOXHbIM), Y4TO 3a-
KpenneHo B Y. 4 (b, c) cT. 29 3akoHa 06 yronoBHOM Cya0-
Nnpon3BOACTBE N paccrenoBaHmax 1996 r.

FfoBops 0 Npobreme He3aBUCUMOCTU CYAbM MPU pas-
peweHnn No CYLLeCTBY YrOfIOBHbIX Aesl B KOHTEKCTe
HanMuyua npouenypbl NOArOTOBUTENbHbLIX CYLLIAHUM,
nosilaraem, 4To OTKPbITbIN NepeyeHb OCHOBaHUI NX NPO-
BeLEHUS, a TakxXe MOJIHOMOYMS, 00a3bIBalOLLNE CYAbIO
BHUKATb B PAKTUYECKYIO CTOPOHY NpeabsBIEHHOro 06-
BUHEHUS, HUBEINPYIOT 3HAYMMOCTb HE3ABMCUMOTO Nnpe-
[aHus cyay B cyaax marmcrpara.

Cneuunduka penepatneHoro yctporictea CLLUA npe-
nonpenensetr pa3Hoe OTHOLUEHME 3akOHo4aTeNbCTBa
WwTaToB K MNpoueaype NpenBapuUTeNbHOro ChayLlaHua
yronoBHoro pena. Tak, B O4HMX LITatax OHa MpPOBO-
ONTCA MO KaXAOMYy 3Ha4YMMOMY YroflioBHOMY aeny [5],
B OPYrUX — TOJIbKO MO MHULMATUBE CTOPOHbI 3aLLUTHI
[6], B-TpeTbMX — NO Aenam O TAXKUX NPECTYMNeHUsaX
[7, c. 499]. CoOTBETCTBEHHO passn4yaeTcs U MOACYA-
HOCTb. 1o 06LemMy NnpaBuay NpeaBapuUTenbHOE cnyLua-
HVE NPOBOANTCH CYAOM MArncTpara, HoO MOXET BXOAUTb
M B KOMMETEHLUUIO CyAOB APYroro ypoBHS, Hanpumep
MWPOBBIX UM MECTHbIX, cyaen BepxosHoro Cyna wra-
Tau T. 4. Moaens npenaHug cydy no cCBOeEMy cozepxa-
HUIO CXOOHA C OMMCAHHOW Bbille aHIMTUNCKON, MO3TOMY
NnO3BONMM cebe BbIAENUTb JMLb HECKOJIbKO OCOOGEeH-
HOCTel, 0OWMx [Ans 3aKoHOA4ATENbCTB PasJIMyHbIX
LITaToB.

Bo-nepBbix, B OTIM4ME OT aHINIMNCKON MOAENN, Npe-
[aHve cyay HauyMHaeTCs C perncrpaumm o6BUHUTENTbHO-
ro LOKYMEHTa y CyAbW, KOTOPbIA HaAeNEeH NOJIHOMOYN-
SIMU MO BbI3OBY AO/MKHOCTHOIO NNLLA, UHULUNPYIOLWEro
cynebHoe yrosioBHoe npecnegoBaHue, NctpeboBaHMio
[OMNONHUTENBbHbIX MaTEPMAoB, BbI30OBY CTOPOHbI 3aLLn-
Thbl, PELLEHMIO BONPOCa 0 Mepe npeceyeHns. Bo-BTopblx,
NPOBOANTCS 3akpbiTOe cynebHOe 3acefaHune ¢ yqacTu-
€M CTOPOH Mo nNpeaBapuTesibHOMY PaCCMOTPEHUIO ena
N M3YYEHUIO AOCTATOYHOCTU [0Ka3aTeNbCcTB, cobpaH-
HbIX CTOPOHOI 06BUHEHMs. B xome Takoro 3acepaHus
BO3MOXHbl MPOW3BOACTBO [A0OMNPOCOB OOBUHAEMOro 1
cBuAeTenen, uccnegoBaHne OOKYMEHTOB M MNPUHATUE
B pe3ynbrate pelleHus O ganbHenwemM ABUXEHUN Yro-
NIOBHOro Jena nubo ero npekpatieHun. OnmcaHHbIn
MexaHM3M xapakTepu3yeTcs Kak npenbsisieHne ob6su-
HEHUS, MOCKOMbKY CyAbsi aHaNM3MpPyeT COBOKYMHOCTb
0OBMHUTENBHbBIX [0Ka3aTeNbCTB U UX OOCTATOYHOCTb
ONns npegaHvs nuua cyay. B-TpeTbux, CywleCcTBEHHbIE
pas3anyna nMeeT npouenypa npenaHvug cyoy B 3aBucu-
MOCTM OT TOrO, KTO SBASSICS €€ MHULMATOPOM. Tak, ecnun
YrOJIOBHbIA UCK NMHULMMPOBAH Xanoboi noTepnesLLero
nmMbo nHdpopmMaumen, NocTynueLLER OT NOJNLMN, TO pe-
LWeHne cyabn marucrtpara sBASEeTCS OKOH4YaTesbHbIM.
Ecnun xe yronosHoe geno nocTynuao OT MpPoKypopa C
0OBUHUTENIbHBIM aKTOM, TO OKOHYaTeslbHOe peLleHne o
npenaHnn cyay npuHMMaeTcs 60/bLLINM XIOPU MPUCXK-
HbIX. [py 9TOM pernamMmeHT 3acenaHns 60/bLLIOIO XpKn
He NpeanonaraeT cocTA3aTeNbHOro Havyana, NOCKONbKY

B 3aKpbITOM 3acefaHuy yyacTBYyeT TOJIbKO MPOKYypop,
a mnccnefoBaHWIO Nognexar Nulb NpencTaBileHHble
MM pokasartenbctBa. lNepepn 60nbWINM XIOPU NMPUCAX-
HbIX CTaBUTCS €OWHCTBEHHbIN BONpoCc — 00 yTBepXae-
HUN 0OBUHUTENBbHOrO akTa [8, c. 134]. B-4yeTBepThbiX, B
Xo4e MOArOTOBUTENIbHOrO CAYLIAHUSA OCYLLECTBNSETCS
O3HaKOMJIEHME CTOPOH C AoKa3aTesibCTBaMW MpoLec-
CyaslbHOro OnnoHeHTa. Pe3ynstaTtoM 3TOr0 npoLeccy-
aNbHOro OENCTBUSA MOXET CTaTb 3asiBJieHMe CTOPOHOWN
3aWmThl Xo4aTancTea O NPU3HAHUM COBOKYMNHOCTW [0-
Ka3aTenbCTB CTOPOHbI OOBUHEHUSA HEQOCTATOYHOM ANS
paccMOTpeHUs YroIOBHOMO Aena Mo CyLecTBy, a Takxe
xopgartamcTea O MPU3HaAHUM HeJonyCTUMbIMU Tex A0-
Ka3aTenbCTB, KOTOPblE ObIN NONyYEHbI C HAPYLUEHNEM
npas 06BMHAEMOTO.

AHanus nuTepaTtypbl MO BONPOCY NO3BOJISIET KOHCTA-
TMPOBaTb HEOAHO3HA4YHOCTb OTHOLUEHUS POCCUNCKUX
YYEeHbIX-NPOLECCYaSIMCTOB K aHIMN0-aMepPUKaHCKOM MO-
henv npensapuTeNnbHOro cnywaHus. Tak, HekoTopble
crneuvanncTbl OTMeYaloT ee AOCTOMHCTBO B YacTu pas-
nenexHnsa nogcyoHocTu [9; 10], HO, Kak Mbl yXe roBopu-
nn, npepaHne cyoy U NOAroToBUTENIbHOE 3acepaHue
B 06enx MoOensax npoBOAATCSA Pa3/INYHbIMU CYObSMU,
npu 3TOM B NOCNegHEM Ccllydae, Kak U B POCCUINCKOM
MOEeNN, cyabs, B KOMMETEHLMIO KOTOPOro BXOAUT pac-
CMOTPEHME YrONI0OBHOIO Aefa No CYLLLECTBY, HE OCTaeTCs
HEeNTpasibHbIM K NpeaBapuTelbHOMY aHanndy cobpaH-
HbIX [A0Ka3aTenbCcTB. HEeCOMHEHHbIM MPENUMYLLECTBOM,
Ha Haw B3rNan, SBASeTCs OTCyTCTBME 0ObEMHOMO 1 3a-
TPaTHOr0 BO BPEMEHHOM 1 PUHAHCOBOM OTHOLLEHUN CYy-
nebHoro cnencTBus, MNOCKOJIbKY Yepe3 cUTo cynebHoro
KOHTPOJS NPOXOAUT BO0JbLIOE KONMYECTBO YrOJSIOBHbIX
[en C HeaoCTaTOYHbIM AN PACCMOTPEHUS MO Cylle-
CTBY [0Ka3aTeNIbCTBEHHbIM MaTEPUasioM, 4YTO MCKIIIO-
YyaeT He06X0ANMOCTb COOMPaHMNA [OKA3aTENbCTB YXe B
cynebHoW cTaauu, He CTaBUT nepep cyaoM Bonpoc o0
oTknagbiBaHUM cynebHoro 3acenaHma. Kpome Toro, Kak
cnpasennneo otMmevaeT T. K. PabunHuHa, npekpalleHne
YrofoBHOrO Aena Ha aTane NoAroToBKU K cynebHoMmy
3acefaHNI0 He BOCMPUHUMAETCS CTOPOHON 0OBUMHEHUS
Kak 6pak B co6CTBEHHOW paboTe, a cyaebHble peleHns,
HE CBSI3aHHblEe C Ha3HavyeHmeM cyaebHOro 3acenaHus,
HE OLEHMBAKTCHA Kak HEeOOOCHOBAHHbIE, MpexaeBpe-
MEHHbIE N CBUAETENLCTBYOLLME O NpenybexaeHHOCTH
CcyAel, NOCKONbKY CYA, HE AOJIXEH HA LaHHOM 3Tane BHU-
KaTb B CyTb 06BUHeHNA [11].

B cTpaHax KOHTMHEHTaNbHOW CUCTEMBI NpaBa 3aKko-
HOOATENbHbIA NOAX0A, K pernaMmeHTaumn crtagum npe-
[aHng cyay KapAvHanbHO OT/IMYAETCS OT Peann3yemoro
B Benukobputanmm u CLLUA. Hanbonee nnnioctpaTuBHbI
B 3TOM CMbICNE YrofiOBHO-MpPOLECCyabHble POPMblI,
npenycMOTPeEHHble 3akoHoaaTtensctBoM @OpaHuuun un
lrepmaHun. OcTaHOBUMCS Ha HUX 6onee NoapPoBHO.

Tak, B cooTBeTCTBUM CO cT. 175-179 YK dpaHuum
1958 r. [12] npenaHve cyoy He obOpasyeT camoCTosi-
TENbHOW CTaAMu YrosoBHOrO MpoLecca, a sBNgetcs
dOpMON OKOH4YaHUS MpeaBapuTeNnbHOro paccregoBa-
Hu4. [NpoueccyanbHble 0EeNCTBUA Ha AAHHOM 3Tane ocy-
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LWEeCTBSAIOTCSA CNeACTBEHHbIM CyAbel Mo KOHTPOJeM
npokypopa. MNpusHaB crneacTBMe OKOHYEHHbIM, clen-
CTBEHHbI Cyabsi yBeAOMISeT 06 9TOM CTOPOHY 3alu-
Thbl 1 MepenaeT yroJoBHOE Aeno NPOoKYypopy, KOTOPbIA
B TE@YeHne 04HOro Mecsaua, ecnm o6BMHSEMBbIA coaep-
XUTCH nopa, cTpaxein, Mbo Tpex MecsueB B OCTaslbHbIX
Ccny4dasx udyvyaeTt MaTepuarbl yroJioOBHOrO Aena Ha npea-
MeT 3aKOHHOCTU N 0O6OCHOBAHHOCTU MpPeabsBIIEHHOIO
06BMHEHUS, MOJSIHOTHI MPOBEAEHHOr0 pacciiefoBaHns
M BbIHOCUT OAHO M3 ClieayllWmx peLlleHunii: o npekpa-
LWEeHUN YroJIoOBHOrO Aefia, HanpasfieHun Aena Ha [o-
NoSIHUTENbHOE paccnefoBaHue, HanpaeieHun nena B
cya. B 2019 r. B cT. 175.1 YINK dpaHumm 66111 BHECEHDI
nonpaeku, NpeaocTaBAsoLIne CTOPOHE 3aLLNTbI NPaBo
Xo4aTancTBOBaTb nepes NnpoKypopoM O HarnpasfieHUn
YroJIOBHOIO Aena Ha OO0MOoJSIHUTesNIbHOEe pacciiefoBaHne
C yKasaHveM npoLeccyalibHbIX OENCTBUN, KOTOPbIE, N0
ee MHEeHWIo, AOJIXHbl OblTb MPOBEAEHbI ClIeACTBEHHbLIM
cynben [13].

Bo ncnonHeHue TpeboBaHua 0 pa3yMHOM CPOKE Yyro-
JIOBHOrO CyAONpPOW3BOACTBA, NULY, KOTOPOMY Mnpefb-
ABNIeHO O0OBUHEHMEe, CBUOETESN0, KOTOPOMY OKa3aHa
NMOMOLLb, WM TPaxXAaHCKOMy WCTUY MpenocTaBsieHO
npaBo Mo MCTEYEHUN CPOKa, YCTAHOBJIEHHOIO AJsi MPO-
M3BOACTBA pacclfiefoBaHns, 00paTUTbCS K CNeaCcTBEH-
HOMY Cy[b€ C XOA4aTaliCTBOM O BbIHECEHWM pPEeLleHust o
npeabsiBieHn 06BUHEHUS U Nepefade aena B cyn nnbo
npekpauileHn yrosoBHOro gena. AHanornyHoe xopa-
TaliCTBO MOXET ObITb NMOAAHO, EC/IN B TEYEHUE YEThIPEX
MECSILIEB MO YrOJIOBHOMY [ENly He NMPOBOAUTCS HUKAKUX
CNIeACTBEHHbIX OeCTBUNA.

3amMeTum, 4TO ykasaHus NpoKypopa o NPOn3BOACTBE
[OMOJNIHUTENIbHOIO paccnefoBaHus nubo npekpatle-
HUM YrOJIOBHOIO Aena He SBMSIOTCSH OKOHYaTeslbHbIMU
N MOryT 6biTb 06XanoBaHbl CNeACTBEHHLIM CyAbelN B
CNneACTBEHHYIO kKaMepy anennsiuMoHHOro cyaa, kotopas
VMEEeT NOJIHOMOYMNE MPUHATL YrOIOBHOE AEN0 K CBOEMY
NPOM3BOACTBY U BbIHECTW OKOHYATEJIbHOE PELLEHUE O
npenaHnun o6B1UHAEMOro cyay n1mbo npekpaleHmm B oT-
HOLLUEHMN HEr0 YyroyoBHOro npecnenoBaHus (cT. 229.1,
230 YINK ®dpaHumn).

Ecnu cornacoBaHo pelleHne 0 fanbHenemM aBuxe-
HWW YrOJIOBHOTO AEeNa, TO CNeACTBEHHbIN Cyabs Brpase
BbIHECTU MOCTAHOBJIEHME O MpefaHuu cyady, B clyyae
KOorga yrosioBHO€ A4efi0 OTHOCUTCH K NOACYAHOCTM cyaa
accu3oB. OTANYMTENbHOM OCOOEHHOCTbIO akTa mnpe-
naHusa cyny sBnsetcsa obszatenbHoe TpeboBaHue 006
aprymMeHTaumMm npuynH, No KOTOPbIM CNEACTBEHHbIN
CyObsi NPULLEN K BbIBOAY O HANMYMM AOCTATOYHbIX JOKa-
3aTeNbCTB BUHOBHOCTM NMLLA B MHKPUMUHUPYEMOM EMY
[esiHMW, HO caMun JoKa3aTenbcTBa, CoOpaHHble CTOPO-
HOV 0OBUHEHUS, B 9TOM JOKYMEHTE HE NPUBOASTCS.

MHTepecHa npoueaypa NoAroToBkM aena k cynebHo-
My 3acegaHmto. Tak, Ha ocHoBaHuKM 3akoHa Ne 2002-1138
ot 09.09.2002 oTmeHeHo pencteue cT. 268 YINK dpaH-
UMW, HanaraBlIeN Ha Cyablo 00S3aHHOCTb BPY4YEHUS
NOCTaHOBNIEHNS O NPeabsBIEHNN 0OBUHEHUS MpU MO-
CTYMNJIEHUWN YrOJIOBHOIO Aefa B CyA, 4YTO CBA3aHO C Bbl-

LeynoMsiHyTbIM MOPSiAKOM OKOHYaHWS npensapuTesib-
HOro paccrnepnoBaHus. Yxe B 2021 r. Obina BBeAaeHa B
nenicteme ct. 222.1 YMNK ®dpaHumn, B COOTBETCTBUM C
KOTOPOW Xxo4aTtancTBO OOBMHAEMOrO O HapyLLEeHUN ero
rnpaesa 3HaTb, B 4eM OH 00BUHSAETCHA (HeMHdopMMnpoBa-
HMe 0 BO30YXAEHWM YrofloBHOro Aena, HeBpyyeHue no-
CTaHOBJIEHUS O NpeabsBAeHNN 0OBUHEHUS), HanpaBs-
eTca npencenaTento CneacTBEHHONM nanatbl, koTopas,
KakK y>e Obl/1o 0OTMEeYEeHO, IBNSeTCs OpraHoM NpoLeccy-
a/lbHOr0 KOHTPOJS 3a AEesiTeNIbHOCTbIO CNeACcTBEHHOro
cyabun. JaHHoe xo4aTalkcTBO MOXET OblTb MOAAHO B TOM
yucne 1 Nocse BCTyMneHns NOCTaHOBJIEHUS O NpeabsiB-
NleHun 06BUHEHNS B 3aKOHHYI0 cuny [14]. Takum obpa-
30M, 3aKoHOoAaTeslb UCKJIIOYM MNOSIHOMOYKNS cyaa, Npu-
HSIBLLErO YrojloBHOE Aefo K CBOEMY NPOou3BOACTBY, MO
KOHTPOJIO 3a cOBN0AEHNEM NPaB N 3aKOHHbIX MHTepe-
coB 0O6BMHAEMOro Ha aTarne npeaBapuTesibHOro paccrne-
poBaHus. MNonaraem, 4TO OelCTByOWAs B HacTosilee
BpeMs MoZesb NpefaHns cyay C BO3JIOXKEHUEM AaHHOM
dYHKUMN HA CTOPOHY OOBMHEHUS B MLLE CNEeACTBEHHOIO
Cy[bU 1 NPOKYpopa B HAMboNbLUEl CTeneHn orpaxaaeT
Ccy[, OT y4acTus B uccnegoBaHnm dakTnyeckmx obctos-
TeNbCTB YrOJIOBHOIO fiefa [0 Hayana ero pacCMoTpeHus
Mo CyLLeCTBY.

Hawnbonee 6nn3ka K pOCCUINCKOM NpoLleaype rnoaro-
TOBKa gena Kk cyaebHoMy 3acenaHuio, NpeayCcMOTpPeH-
Has YMNK ®PIr 1987 r. JaHHas cTagms OTHOCUTCS K YMUCny
OCHOBHbIX, XapakTepusyeTcs KakK «MoAroTOBUTENIbHOEe
cynebHoe 3acenaHue» n obasartenbHa No BCEM YroJioB-
HbIM jeflaM HE3ABUCUMO OT TSXKECTU BMEHAEMOrO LY
nesHus, a Takxe NoacyaHocTu aena. B ceasu c nocnen-
HE BapbMpyeTCs COCTaB Cyaa, YNOJHOMOYEHHOrO Ha
NPUHATUE peLleHns 0 Ha3HavyeHun cynebHoro 3acena-
HUS:

— €ANHOJINYHO CYbsl, ECIN ALEeNI0 OTHECEHO K MOACYA-
HOCTW MECTHOrO CyAa;

— KOMnerus nu3 Tpex Cyoen, ecnn Oeno OTHECEHO K
noACYAHOCTM 60NbLION NanaTbl 3eMeNbHOro CyAa;

— CeHart B cocTaBe NATU cyaen, ecnun Aeno OTHECEHO
K MOACYAHOCTW BbICLLEro 3eMesnibHOro cyaa (ct. 24, 73,
129 depepanbHOro 3akoHa o cygoyctpoincTee 1975 r.
[15]).

B cootBeTcTBUM co cT. 203 YK ®PI npegmeTom cy-
nebHoV NpoBepkM ABASETCS 060CHOBAHHOCTbL NPEabsAB-
JNIEHHOro 0OBUMHEHUS, 4TO GOPMYIMPYETCA CNeayloLMM
ob6pasom: «Cyn NpuHMMaeT peLleHne 06 OTKPbITUM OC-
HOBHOIO MPOW3BOACTBA, €CNU MO pe3ynbTaTtam npea-
BapUTENbBHOIO MPOU3BOACTBA NULO, OBBUMHAEMOE B
COBEpPLUEHUN MPECTYMNNEHNS, BbIMSAANT 4OCTATOYHO MO-
no3putensbHbiM» [16]. Hemeukum opuamnyecknm coob-
LeCTBOM NpuBeAeHHas GopMynnMpoBKa noasepraeTcs
[OCTaTOYHO XECTKOW KPUTKKE MO TEM XK€ OCHOBAHUSM,
4YTO N B JOKTPUHE POCCUIMNCKOro yrofIOBHOIO npoLecca.
Tak, yKkasbiBaeTcs Ha HeOOXOAMMOCTb MpeaBapuTESib-
HOWM OUEeHKN cyoom dakToB M [00OKa3aTeNIbCTB, UMEID-
LMXCHA B Matepuanax gena, B COOTBETCTBUM C KOTOPOM
VIMEHHO cyaebHas BnacTb A0JIKHA NPUATU K BbIBOAY O
TOM, YTO OCyXAeHue 06BUHsAieMOro 6osiee BepPOSTHO,
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Hexenun onpasaartenbHbir npurosop [17, c. 392]. MNpea-
naraetcs U3MeHUTb NpeamMeT cyaebHOro KOHTPOns Ha
aTane nNpenBapuTENbHOro CryLlaHusl, BO3JI0XMB MNpPO-
FHO3HbIE OLLEHKM O0Ka3aTeNbCTBEHHOro marepuana ¢
TOYKWN 3PEHMUS ONMPOBEPXEHUS NPE3yMMNLMN HEBUHOBHO-
CTu Ha npokypaTtypy [18, c. 179], kak 3TO caenaHo B onu-
CaHHOM Bbile PppaHLLy3CKON MOOENN.

3akoHopaTenb [epMaHum, paBHO Kak 1 3aKOHo4aTe b
Poccuiickon ®epepaumm, NOCTOSHHO COBEPLUEHCTBYET
npouenypy npenaHnsa cyay, CTpeMsacb MUMHUMU3NPOBATb
BTOpPXeHWe cyaa B 0611acTb 4OKA3aHHOCTU (He0Ka3aH-
HOCTN) 0OBMHEHUS Ha JaHHOM aTane. OgHako nccneno-
BaHMe COAEepPXaTeIbHON CTOPOHbI CyAeOHOro KOHTPONS,
a TakXe NTOroBbIX MPOLLECCYasbHbIX PELUEHWUI, KOTOPbIE
MOTyT ObITb MPUHATBI CYA0M [0 Havyafla OCHOBHOMO Cy-
nebHoro pasbupaTenbcTBa, MO3BOJISET KOHCTATUPO-
BaTb, YTO KOHCTPyMpOBaHME TakolW MoOenu euwe na-
JIeKo OT 3aBepuleHuns. B yactHocTu, cyn ynonHOMOYEH
M3Y4nTb coaep>xaHne OOBUMHUTENIbHOrO 3aK/l4YeHus u
OLEeHUTb OCHOBHblE pe3ysbTaThl pacciiefoBaHus, a npu
BO3HWKHOBEHWUM COMHEHUIN B UX 3aKOHHOCTWN 1 0BOCHO-
BAHHOCTU OOBWHEHUS — MpPekpaTuTb YroJsioBHOE Oesio
(4. 2 cT. 200 YMNK ®DPr). Bonee Toro, B 2021 r. B ykasaH-
HYO HOpPMY OblfI BHECEHbBI U3MEHEHUS, pacLUMpUBLLME
rpaHuubl cynebHOro KOHTPOSs, MOCKOJIbKY MPU BO3HUK-
HOBEHUN COMHEHUI B OOCTATOYHOCTWU O0Ka3aTesbCTB
B0 HanMYMM COOTBETCTBYIOLLLENO X04aTalicTBa CTOPO-
Hbl 3aLLNTbI CYA BNpaBe NPUHSATb pelleHne o cobrpaHum
HOBbIX [0Ka3aTeNIbCTB A0 Hayasa OCHOBHOIro cyaebHo-
ro pasbuparenbctBa «ANsa Jyylero BbISICHEHUS CYTuU
nena» [19], npuyem Takoe pelleHne obxanoBaHUO He
noanexut. Ha Haw B3rnan, 06 0693aHHOCTM U3y4eHUs
M OLLEHKM PaKTUYECKOWN N IOPUANYECKON CTOPOH Npeb-
sIBIeHHOro 06BUHEHUS CBMOETENbCTBYET U TpeboBaHne
0 TOM, 4YTO pelleHne cyda O NpeKkpaweHUn YyroaoBHO-
ro gena O0MXKHO coAepXaTb COOTBETCTBYIOLLME OCHO-
BaHWS, cneaylouine U3 MaTtepuasnoB yrosloBHOro gena
(cT. 204 YK ®©PT). OgHako 3akoHopaTesnb akLeHTUpyeT
BHMMaHMe Ha 6ecnpucTpacTHOCTM cyada Npu NPUHATUN
pelieHnii 06 OTKPbITUM OCHOBHOMO ClyLlaHUs, Nnpekpa-
LWEeHMN NN NPUOCTaHOBJIEHUM NMPOU3BOACTBA MO AENy,
ykasblBasi, YTO HM B OJHOM M3 BblLLENEPEYNCIEHHbIX
CNy4aeB cyg, He CBsi3aH MHEHMEM NpokypaTypsbl (CT. 206
YK ®PI).

B cneunanbHOM nutepaTtype OTMevaeTcs, 4TO camo
coepXaHue pelleHns 0 Ha3Ha4YeHUM OCHOBHOIMO Ciy-
waHusa yronosHoro gena (ct. 207 YNK ®Pr) xapakte-
pu3yeT [eaTeNnbHOCTb MO CyAebHOMY KOHTPOIO Kak
«OLLeHKY O0CTaTOYHOCTU MOoJo3peHns no obbemy [o-
KasaTenbCTBEHHOIro MaTepuana, a Takxe rno ero cogep-
XaHuto» [20, c. 28]. Tak, onncateNbHO-MOTUBUPOBOYHASA
4YacTb HA3BAHHOrO NMPOLECCYaNlbHOro akTa [0JiXHa COo-
[epXxaTb CBEAEHUS O TOM, C KaKUMN U3MEHEHUSIMU CYL,
[0nyckaeT 0OBMHEHWE K OCHOBHOMY CIYLLAHUIO: NMpeab-
SIBNIEHO 0OBNHEHME B COBEPLLEHNM HECKOJIbKUX MPECTY-
NAEHWIA N NO OTAENbHBLIM 3MM304aM YrojlIoBHOE Nnpecne-
[OBaHMe OblNo NPeKpaLLeHo; MLy UHKPUMUHUPYETCS
nesHue, no KBannduuupyroLwmMm npu3HakamMm oTandYHOe

OT OMUCAHHOro B OOBUHUTENBHOM 3akjoyeHun. Ecnm
cy[, Ha aTarne npeaBapuTeNIbHOro ClyllaHus nepeksa-
nnovumpoBan oENCTBMS N1ua, TO Ha MPOKypopa Bo3na-
raeTcs 0693aHHOCTb MNPeacTaBUTb HOBOE OOBUHUTESb-
HOe 3akJito4eHne, COOTBETCTBYIOLLEE MOCTAHOBIEHMIO
cyna (4. 3 ct. 207 YK ®PT).

CnepyeT oTMETUTb, 4TO 3P DEKTUBHOCTb cyaebHo
0eaTeNbHOCTM B CTaaun nNpeaBapuTesisHOro ciylaHms
nonBepraeTcs BnosiHe OOOCHOBAHHOW KPWUTUKE, KO-
Topas npu 06006LEHUN Pa3NINYHbBIX HayYHbIX MO3ULLNIA
CBOAMTCS K ABYM OCHOBHbIM npobnemam: dopmanns-
My cynebGHOro KOHTPOJIS, a TakXe ero BO34eNCTBUIO Ha
BHYTpeHHee ybexaeHune cyabu B NnpeaBapuTesibHOM n
OCHOBHOM cyaebHOM pa3bupaTenbCcTBe.

OOLWKUM MecToOM B XapakTepPUCTUKE KOHTPOJIbHOM
dYHKUMN cyda aBnsieTcs Te3anc o0 TOM, YTO npenBapu-
TeNbHOe CllyllaHMe NPakTUYeckn He BbIMOJIHAET CBOUX
3aja4, NOCKoJsbKy rnybokoe cynebHoe paccnefoBaHne
pe3ynbLTaToB AEATENIbHOCTU CTOPOHbLI 0OBUHEHUS B NO-
naesnsiowem 60nbLWNHCTBE Clly4yaeB He npoBoanTcs [21,
c. 4]. O cnpaBenIMBOCTN AAHHOro Te3uca CBUAeTeb-
CTBYIOT U CTAaTUCTUYECKME AaHHbIE, COMIaCHO KOTOPbLIM
B Hemeukmx cygax B 99 % cnyyaeB no pesynbratam
npeaBapuTesibHOro CiyLaHUsa BbIHOCATCS MOCTaHOB-
JIEHUS O Ha3Ha4YeHMW OCHOBHOro cygebHoro 3acepa-
Hua [22, ¢. 163]. Henb3sa, Ha Haw B3rnaa, 0ObACHUTb
Takol pes3ynbTaT TOJIbKO KayeCTBOM paboTbl OpraHoB
npoKypaTypbl, KOTOPYD Mbl HE CTaBUM MOL COMHe-
HWe, 0AHaKOo, N0 YTBEPXAEHUIO caMunx cyaemn, «adpdekT
dunbTpaumm» OTCYTCTBYET, MOCKOJIbKY MO MOAABJSIO-
wemy OGONbLINHCTBY YrOMIOBHbIX A€, MOCTYNaloLWmX,
HanpumMep, B OKPYXHble CyAbl, Mpouenypa nosy4yeHus
[0Ka3aTeNbCTB NMPakTUYECKN HUKOrA4a HE NPOBOAMUTCS,
a [esTeNbHOCTb CBOAUTCHA K 3amnosIHEHUIO Tpebyemoi
AN Ha4yana OCHOBHOro cyaoebHoro pasbupaTtenbcrtea
dopmbl [23, c. 330]. Nonaraem, 4TO cka3aHHOE B NOJIHOM
Mepe MOXEeT OblTb OTHECEHO U K POCCUWNCKUM Cyadam,
roe ewe nobaBnsgeTcsa HemMaNloBaXHbli $akTop, CBS-
3aHHbIN C YPEe3MEPHOWN 3arpy>EHHOCTbIO CUCTEMBbI, HE-
06X0ANMOCTbIO cOOMAaTh YCTAHOBMIEHHbIE AN Hava-
na cynebHoro 3acefaHus CPoku, a Takxe TeM GakTom,
4TO BCe 0OCTOATENLCTBA, Kacalowmecs NccneaoBaHus
[0Ka3aTenbCTB, COOpaHHbIX MO Aefy, ycTaHaBnMBa-
I0TCA B X04e cynebHOoro cneacTteus, KOTOpoe camo no
cebe aBnsgeTca 3aTpaTHbIM C BDEMEHHOW TOYKM 3PEHUS
3Tanom.

CamocToaTenbHy NnpobnemMy kak Ansi pPOCCUNCKOrO,
Tak 1 A1 HEMELLKOr0 YrOJIOBHOrO npouecca GopmmpyeT
TOT PakT, YTO NpeABapPUTENbHOE CyLLAaHME NPOBOANTCS
TeM Xe cydbei, KOTopbI OyaeT paccmaTpuBaTh YyroioB-
HOE Oeno no cyuwecTtry. Takme NpoueaypHble NpaBuna,
HECMOTPS Ha X MPaKTUYECKYI0 0BOCHOBAHHOCTb, HE MO-
ryTybepeyb cyoenckoe coobLLecTBO OT yNPeKoB B Npe/-
B3SITOCTU, B OCHOBE KOTOPOW JIEXUT YXE CIOXMBLUEECS Y
CyObW NO UTOram NPeaBapuUTENbHOIrO CNYLLIAHUSA MHEHNE
KaKk O JIMYHOCTU 0OBUHSIEMOro, Tak U 06 0BOCHOBaH-
HOCTW 3asIBJIEHHOrO YroyoBHOro ncka. B cBssu ¢ atum
VIHTEPECHbI Pe3yNbTaTbl SMNUPUYECKUX NCCNEeO0BaHUN,
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NPoOBeAEHHbIX C MCMNONIb30BaHNEM MEeTOo4a KOMMbIOTEP-
HOro npoLeccyanbHOro MOAENNPOBAHUS, KOTOPbIE MO-
Kasanu, 4To Cyabu B NOAaBNAOLWEM OONbLUMHCTBE CTpe-
MWUCb NOATBEPAUTL MMMOTE3bI, PaHEE BbIABUHYThIE HA
OCHOBE OOBMHUTENIbHOIO 3akJIloYEeHUS!, OrpaHNYMBasCb
B OCHOBHOM cyaebHOM pa3bupaTtenbCcTBe KOHcTaTaum-
ell yxxe yCTaHOBNEHHbIX dakToB [24, c. 297]. B kauecTBe
KOHTpapryMeHTa MOXHO MPMBECTU OOBOA O TOM, 4TO
HM B COOTBETCTBUM C nonoxeHuamn cT. 204 YIK OPT,
HU B COOTBETCTBUU C NpaBuiamMu, NpeaycMOTPEHHbIMU
CT. 229 u rn. 34 YNK P®, cyabe He BMEHSIOTCS B 0693aH-
HOCTb JOCKOHANIbHOE U3Yy4YeHMre, aHanM3 1 OLLeHKa 06BU-
HUTENbHOrO 3aKoyeHus. M B cuny aToro BO3HUKAET He-
KA oyann3m B OL,EHKE 3HAYMMOCTUN NpPeaBapuUTENIbHOrO
CnyLlwaHuns, korga o6bemM M COBOKYMHOCTb MOSTHOMOYMIA
CcyObu, a Takxke ux pakTmyeckas peannsauus, ¢ 0oHOM
CTOPOHbI, ype3aT NpoLLeccyasibHble rapaHTUM NpaBsa Ha
3alUUTY 1 HUBENMPYIOT pexXum «obeperaHns» ob6BuHsE-
MOro OT HECMPAaBEAIMBOrO NPUBEYEHUS K CyAebHOMY
npoLueccy B Ka4eCTBE NOACYAMMOr0, a C APYron — He A0-
MycKalT SMOUMOHANbLHON dukcaunm cyabn Ha runoTte-
3ax 0OBUMHEHMS, HANMYME KOTOPOW, KakK Mbl YK€ OTMETU-
1, 6bI10 YCTAHOBNEHO aMnupudeckum nytem. Cnenys
JIOrMKe HEMELIKOro 3akoHoaaTensl, BbIHECEHME nocTa-
HOBJIEHUS O Ha3Ha4YeHUM OCHOBHOro cyaebHoro pasbu-
paTenbCcTBa ABNAeTCA Ny6NYHO BblpaXEHHbIM COrlacu-
€M CydbU C HaM4MeM 000CHOBAHHOIO N AOCTAaTOYHOIrO
noao3peHns B Tex mMartepuanax, KoTopble MOCTynuau
OT MPOKypopa, 4YTO npeanonaraeT BbICOKYIO BEPOST-
HOCTb MOCTAHOBJIEHMS 0OBMHUTENIBHOIO NPUIroBopa, Kak
Toro TpedbyT npegnucadusa ct. 203 YMNK ®Pr. JaHHoe
06CTOATENLCTBO [AEBasbBMPYET MPaBO3aLLMTHYIO 3Ha-
YUMOCTb MeXxaHuM3Ma MpPeaBapPUTENIbHOIO CryLlaHus
[25, c. 211].

Kak B 3anagHon, Tak M B POCCUNCKOW opugunye-
CKOI Hayke BblCKa3blBAETCH MHEHME O Heobxoaumo-
CTV ynpas3gHeHuUss MHCTUTYyTa NpeaBapuTeNibHOro Chy-
WaHns, To ecTb dakTUYeckn nukempaumm cynebHoro
KOHTPONS 3a pe3ynbrataMy NpeaBapuTenbHOro pac-
cnepoBaHusa. [lymaeTcs, 4TO Takas no3vuus M3nuiiHe
KaTeropuyHa. Tak, HanpuMep, B YrOJOBHOM MpoLecce
Pl obwme noaroToBUTENbHbIE [OEWCTBUA BReTe-
Hbl B CTPYKTYPY NPeaBapuUTEeNbHOro CRyLlaHus, B Xoae
KOTOpPOro peLllawnTcsa npoueccyalbHble BOMPOCHI, He-
obxoavMble Onsi pacCcMOTPeEHUs Aena no CywecTBy
(Hanpumep, NOACYAHOCTb, NpeamMeT cyaebHoro pas-
OupartenbcTBa). TakXe Cyabs pellaeT Lesblii KOMMIEKC
OpraHn3auOHHbIX BOMPOCOB, KACAIOLLMXCS HEMOCpea-
CTBEHHO NMoAroToBku Oyayuiero cynebHoro npoecca,
KOTOpPblE HE MOTYT ObITb NEPEHECEHbI, CKaXeM, B NoA-
roTOBUTEJIbHYIO 4YacTb OCHOBHOro cynebHoro pasbu-
patenbcTtBa. C yyeTom TOro dakrta, 4To nogasngaooLliee
OO0JIbLUMHCTBO YrONOBHbIX AN paccnenyeTcs opraHamm
noanuMn, nNpu ynpasgHeHuM NpPoMeXyTOYHOro 3aTtana
CYOOMNpPOM3BOACTBA OT KayecTBa Ux paboTbl OyneTt 3a-
BUCETb, COCTOUTCS NN cynebHoe pas3bupaTenbCTBO.
McTopuyeckn B Te nepuoabl, Koraa rocyaapcTBo xo4eT
MOBbLICUTb 3HAYMMOCTb OPraHoB MpPOKypaTypbl (16O

B LLlesIoM 0B6BUHUTENbHOM BNacTu, kak aTo Obu1o B Poc-
CUWN MNPOLUSIOro CTONeTnst) Nnbo npesanupyeT TEHAEH-
LUMS K ynpouwieHmio (YCKOPEHMIO) Cyaonpoun3BOACTBA,
3aKoHopaTenb ynpasgHsaeT aTtan npenBapuTelbHOro
cnywanua nmbo 4o MUHMMyMa CoKpalw,aeT MoSHOMO-
4nsa B pamkax GyHkUnm cyaebHoro koHTpons [26, c. 40;
27,c. 911].

3aknovyeHne

CpaBHUTENBHO-NPABOBOW aHanM3 MexaHuama rnpe-
[aHus Ccyay B 3akOHO4ATeNbCTBE OTAEJNIbHbIX CTpaH
MO3BOISIET KOHCTATMPOBAaTb, YTO 3@ UCKJIIOYEHMEM He-
KOTOPbIX HIOAHCOB, OOYCJIOBMIEHHbIX CJIOXUBLUMMUCS
NnPaBoOBbIMM TPagULUSMKU, B aHr10-aMepuKaHCKOM u
KOHTMHEHTaNbHOW CUCTEMax npaBa UMEKT MECTO ABe
MOoOenun NnpenaHns cyay:

— opraHamu yrosioBHOM IOCTULLMM Ha 3Tane OKOoH4Ya-
HUS pocynebHoro npom3BoacTea NM60 He3aBUCKMMbIM
CcyaebHbIM OpraHoM, K MOoACYAHOCTM KOTOPOro AaHHoe
YrofiOBHOE 4e/10 HE OTHECEHO;

— CyOoM, YNOJIHOMOYEHHbIM Ha pa3pelleHne gaHHO-
ro yroJjlIoBHOro gena no CyLiecTBy.

Mpu pernameHTauLnm NepBoii N3 Ha3BaHHbIX MOAENEN
3akoHOOaTeNlb NPSAMO yKa3bliBAET, HTO MPOKYPOPCKOMY
nmbo cynebHOMY KOHTPOJSIIO MoafiexaT 3akOHHOCTb U
060CHOBAHHOCTb NPEAbABEHHOro MUy 06BUHEHUS, a
TakXe AOCTAaTOYHOCTb AoKka3aTenbCTB A9 paccMoTpe-
HUS YrOJIOBHOTO Aena no cyuwiecTtsy. Bo BTopom cnyyae,
cnepys NpUHUMMIY HE3aBUCUMOCTUM U CaMOCTONATENb-
HOCTW Cyda Npu peLleHnn Bonpoca O BUHOBHOCTU (He-
BWHOBHOCTU) NOACYAMMOrO NMpu BbIHECEHUM UTOTOBOrO
CynebHOro peLueHusl, 3akoHoaaTeslb MOLAENNPYET KOH-
TPOJNbHYIO CyAeOHYI0 OeATeNbHOCTb 3aByalMpPOBaAHHO,
n3beras NPsiMoro ykas3aHusi Ha HE0OOXOAMMOCTb OLLEeHKM
daKkTMYeCKOM 1 NpoLeccyanbHOW CTOPOH OOBUHEHMS Ha
aTane npenBapuTenbHoOro cnywaHma. OgHako Ha3BaH-
Hasa Uenb NPOCcNexmBaeTcs B o0bemMe npenocTaBnse-
MbIX CyAy NMOJIHOMOYMIA, KOTOPbIE NpeanonaraT OueH-
Ky [0OCTaTO4YHOCTU MOJ03pPeHust Nnbo A0CTATOYHOCTU
MaTepuanoB OJs paccMoTpeHus gena B cyne. Ecnu B
NnepBON U3 Ha3BaHHbIX MOAENEN IOPUANYECKN U MCUXO-
NIOrMYEeCKN CyL OCTAETCS HE3aBUCUMbIM MPU NPUHATUN
pEeLLEHNS MO YroNOBHOMY A€y, TO BO BTOPOW OH CBA3aH
COOCTBEHHbIM PELLUEHNEM O MpeaaHun cyny, KoTopoe
OblI0 OCHOBAHO Ha MpPenBapUTENIbHOW OUEHKE MOCTY-
NMUBLUMX MaTepManoB yroloBHOMO AenNa.

[Monck onTumanbHOW MoOAENM MnpenBapuTesibHOro
CNyLIaHNS Ha 3aKOHO4ATENIbHOM YPOBHE HE 3aBEpLLEH.
AHanNM3 N3MeHeHUn 1 AONOJIHEHNIM, BHOCUMbIX, HANpu-
Mep, B 3akoHoaatenbcTBo PPl no3sonaeT yTeepxaaTh,
4YTO MMEIOT MECTO CneayloLne TEHAEHUMN:

— cTagmsl NPeaBapUTENbHOrO CNyLLIAHUA COXPaHSaeT-
CSl B OKPYXHbIX 1 BEPXOBHbIX CyAax Mo yrofioBHbIM Ae-
J1aM O TSXKUX 1 0COBO0 TSAXKMX MPECTYMNNEHUsX, B Cyaax
nepBoro 3eeHa cynebHoi cuctembl pa3dbupaTesibCTBO
hena ynpoLiaeTcs U yCKOPSEeTCs, B TOM YMCIe 3a CYeT
NMPUMEHEHNS NPUMUPUTENbHBIX NPOLLEAYP;

— petanu3upyotcs GopMbl cyaebHOro KOHTpons 3a
Ka4eCTBOM MpeABapuUTENbHOIO pacCcieoBaHus, B HYMC-
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Jle KOTOpbIX 0CO60 HEOBXOAMMO YNOMSIHYTb Npurnatle-
H1e 06BMHAEMOrOo B CyA, A1 AONpoca U 3aciyLUMBaHUS
0BBVHUTENBHOrO 3aKJII0YEHUS C NPefoCTaBNeHEM eMy
BO3MOXHOCTM X04aTaiCTBOBAaTb O NPUOBLLEHUN K OenNy
HOBbIX ,OKA3aTeNbCTB;

[l CNUCOKUCTOYHUKOB

— Ha YPOBHE 3aKOHO4AaTeNIbHOM MHULMATUBLI aKTUBHO
06CyX/aaeTcs BONPOC O BHECEHUN N3MEHEHWIA, KACAIOLLIMX-
cs npasus NoACYAHOCTU, B COOTBETCTBUMN C KOTOPLIMU CY-
[Obs1, NPOBOAVBLLNIM NpeasapuTesibHoe CiyLlaHne, He CMOo-
XeT y4acTBOBaTb B OCHOBHOM CJlyLLAHWW YrOfIOBHOIO Aena.
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Pedepart

BBeneHue: cTtaTbsi NMOCBSLLEHA aHaNN3y rocyapCTBEHHOW CNyXObl UHbIX BUAOB, BBEAEHHOW
3aKkoHoAaTeneM BMECTO MpaBoOXpaHuUTesbHON cnyx6bl B 2015 1., B cucTeMe rocynapCTBEHHON
cnyx6bl Poccuiickon depepauun. K rocynapcTBeHHoM cryx6e NHbIX BUOOB B HACTOSILLLEE BPEMS
OoTHOCSTCS cnyx06a B opraHax BHyTpeHHUX aen Poccuiickoii @epepauunu, cnyxba B penepansHomn
npoTUBOMOXapHoi cnyxo6e focyaapCTBEHHON NPOTUBOMOXAaPHON CNy>X0bl, cnyxb6a B yrofloBHO-UC-
NnosHUTENbHOW cucteme Poccuiickon @enepaumm, cnyxba B TaMOXEHHbIX OpraHax, ciy>xoba B op-
raHax NPUHYAUTENbHOrO NCnonHeHus Poccuiickon Pepepauunm, cnyxba B CneaCcTBEHHOM KOMUTE-
Te Poccuiickon Depepaumm, cnyxba B opraHax M opraHn3aunsx npokypaTtypsl. Llesb: Ha oCHoBe
aHanusa OelCTBYIOLLEro 3akoHOAaTeNbCTBA M HAy4YHOW NuTepaTypbl ONpeaennTb NepcrnekTusbl
00beANHEHNS TOCYAAPCTBEHHON CIYXObl MHbIX BUAOB B €4VHYIO MPaBOOXPAHUTENBHYIO CIyX0y 1
npPeanoXnTb KOHLLEMNUMIO ee NPaBoOBOro perynnpoBaHus. Metoasl: obleHayyHble U crneunanbHblie
MeTOobl, B TOM 4YMUC/le CPaBHUTENIbHO-NPABOBON, CUCTEMHbLIN U NOrMYeCcKnin, aHann3a u CUHTesa,
NCTOPUYECKUI. Pe3ynbTaThl: aHann3 OTeYECTBEHHOr0 3aKOHOAATENbCTBA, PEeriameHTMpYoLwero
rocynapCTBEHHYI0 CNy>X0y MHbIX BUAOB, Nokasas, 4To nepes Hay4yHOW OOLLEeCTBEHHOCTbIO U 3a-
KoHOZaTeNnem crenyeTt BHOBb MOCTaBUTbL BOMNPOC 06 06beANHEHUN BCEX HA3BAHHbLIX UHbIX BUOOB
rocynapCTBEHHOW CNy>X0bl B € AMHbIN BU,. DTO 00YCNOBNMBAETCS HaNM4nemM 60bLIOr0o KONYecTsa
06beANHSIOLLNX NPU3HAKOB Yy BCEX MHbIX BUOOB rOCY4apCTBEHHOM CiyX0bl, COBNageHWEM B 3Ha-
YNTENBHOW YacTW NONOXEHU deaepanbHbiX 3aKOHOB, PEFYMPYIOLLMX OTAENbHbIE BUAbI FOCYAap-
CTBEHHOW CNy>X0bl MHbIX BUAOB, YCMNELIHbIM AeACTBUEM defepanbHbiX 3aKOHOB, PACNPOCTPaHSIo-
LLIMXCS HA HECKOJbKO BUAOB FOCYAAPCTBEHHOM CNyX0bl. BbiBOAbI: B HACTOSILLLEE BPEMSI HET HUKAKMX
NPenaTCTBUN K 0ObeANHEHMNIO BCEX MHbIX BUOOB rOCYAAPCTBEHHOW CNyX0bl B TAKON €ANHbIA BUA,
Kak npaBoOXpaHuTenbHas cnyxo0a, n NpUHATUIO ABYX deepasibHbIX 3aKOHOB: OLHOrO — PErynunpy-
IoLLEero nopsiaoK NPOXoXAeHUs rocygapCTBEHHON NMPaBOOXPaHUTENbHOM CNyX0bl 4aHHOro BUAA;
BTOPOr0 — O COLMAbHbIX FAPAHTUSAX FOCYAAPCTBEHHbIX CNYXaLLMX MPABOOXPAHUTENbHOM CIyX0Obl.

KniouyeBble cnoBa: cuctema rocyaapCTBEHHON Cnyx0Obl; rocynapcTBeHHas CryX6a UHbIX
BWOB; MPaBOOXpaHUTeNbHas cny>xo0a; rocyaapCTBEHHbIN CRyXallunii.
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Abstract

Introduction: the article is devoted to the analysis of public service of other types in the system
of public service of the Russian Federation, introduced by the legislator instead of law enforcement
service in 2015. Other types of public service currently include service in the internal affairs bodies
of the Russian Federation, service in the Federal Fire Service of the State Fire Service, service in the
Penitentiary System of the Russian Federation, service in customs authorities, service in enforce-
ment bodies of the Russian Federation, service in the Investigative Committee of the Russian Feder-
ation, service in bodies and organizations of the Prosecutor’s Office. Purpose: based on the analysis
of the current legislation and scientific literature, to determine prospects for combining other types
of public service into a single law enforcement service and propose a concept of its legal regulation.
Methods: general scientific and special methods, including comparative legal, systematic and logi-
cal, analysis and synthesis, historical. Results: the analysis of domestic legislation regulating other
types of public service shows that the scientific community and the legislator should again raise the
issue of combining all these other types of public service into a single type, since there is a large
number of unifying features of all other types of public service; a significant part of the federal law
provisions of regulating certain types of public service of other types coincide; there are federal laws
that apply to several types of public service. Conclusions: at present there are no obstacles to the
unification of all other types of public service into a single type (law enforcement service) and adop-
tion of two federal laws: one regulating the service procedure and another on social guarantees of

civil servants of law enforcement service.

Keywords: public service system; other types of public service; law enforcement service; civil

servant.

5.1.2. Public law (state law) sciences.
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BBeneHune

[ocynapCTBEHHOE yrnpaBfieHne Ha COBPEMEHHOM
aTane ABASeTCs C/I0KHOM couunanbHO-NPaBoOBOM KaTero-
pvei, Bkaovatlouwen B cebst caMble pa3Hble 00LLECTBEH-
Hble OTHOLLEHUS, B TOM YMCJIE€ HanpaBiiE€HHble HA MOA-
[epXaHue CNoXMBLUErocs npasonopsaka, ykpenneHue
3akoHHOCTKN, obecneyeHne 6Ge3onacHocTu. LleHTpanb-
Hoe MecTOo B 06ecrneyeHnn peannsaLnm nepedymncrieHHbIX
GYHKUNIA rOCYOapCTBEHHOrO YynpaBieHuss OTBOAMTCS
creunanmanpoBaHHbIM NPaBOOXPaHUTENbHBIM OpraHam,
a TakXe X JOMKHOCTHBIM nuuam. lNMpaBooxpaHnTenbHas
LEeATeNbHOCTb A0JIKHA OCYLLLECTBASATLCA KBANNPULUMpPO-
BaHHbLIMU M NPOPECCUOHANIbHO MOArOTOBJIEHHBLIMU CO-
TPyAHMKAMW MPABOOXPAHUTENbHbLIX OPraHOB, a MpaBoO-
BOE pEeryavMpoBaHne rocyaapCTBEHHOM CnyXObl B HUX
06513aHO OTBEYaTb COBPEMEHHbLIM TpeboBaHUAM HOpMU-
pPOBaHMA N Pa3BUTUS OEMOKPATUYECKOrO rocyaapcTea
[1]. CoBepLleHCTBOBaHME FrOCYAapPCTBEHHOIO yrnpaee-
HUSA B HacTosiLee Bpems 06peyeHo Ha NpoBas, eciim He
OyneT obpalleHOo O0/KHOMO BHMMAHWSA Ha MOBbILLIEHUE
3P PEKTUBHOCTU NPOPECCUOHANBHON OeATEeNbHOCTU
roccnyxaltlux, 4To, B CBOIO o4yepedb, HEBO3MOXHO pe-
anusoBaTb 6€3 NOCTPOEHUS eANHON CUCTEMbI rocyaap-
CTBEHHOWM cNyX0Obl. CTOUT NOAYEPKHYTb, YTO OOHUM U3
OCHOBOMoONaraLWnx NPUHUMMNOB NMOCTPOEHUSI CUCTEMbI
roCyAapCTBEHHOWN CnyX0bl, 3aKpenyieHHbIX B 4. 1 cT. 3
denepanbHoro 3akoHa «O cucTteme rocynapcTBEHHOM
cnyx6bl Poccuiickonn depepaummn» (nanee — depepans-
HbIn 3akoH Ne 58-M3), ABngeTca NpMHUWN € AUHCTBA Op-
raHN3auUnOHHbIX U MPaBOBbIX OCHOB rOCYOapCTBEHHOMN
cnyx6bl. OH npepycmaTpuBaeT HeobxoaMmocTb obe-
crnevyeHus eoMHOOOPA3HOro noaxoAda K MOCTPOEHUIO,
opraHmM3auuv 1 NPaBoOBOMY PEryanpoBaHUIO TOCCIYX-

6bl. Ha Haw B3rnspn, 3agada obecneyeHus enmHCTBA
rocynapCTBEHHOM CNyXObl HA CEroaHA OCTaeTCs Hepe-
LLUEHHOM, 4TO CcKka3biBaeTCs Ha 9PPEKTUBHOCTU PYHKLN-
OHMPOBAHWSA rOCY0apCTBEHHOrO annapaTta B Poccun.
locynapctBeHHasi ciyx6a VHbIX BUAOB B CUCTEME
rocyaapCcTBEeHHOW cyx6bl Poccurickon Peaepaummn

CamMbIiM NepBbIM 3aKOHOM, MPUHSTbLIM B COBPEMEHHOM
Poccuun B OTHOLWEHUN FOCCYX06bl, 3a0XUBLLUNM OCHO-
Bbl €€ NMPaBOBOro PEryavMpoBaHUs U NOCTPOEHUs, cTan
denepanbHbii 3akoH «O6 OCHOBax roCynapCTBEHHOW
cnyx6bl Poccuiickoii depepaunn» 1995 r. MocTpoe-
HWE Xe KOMIMIEKCHOW COBPEMEHHON CUCTEMBI rocyaap-
CTBEHHOW cny>X06bl, N0 cyTu, Havanack B 2003 1. ¢ NpuHS-
Tnem ®epepansHoro 3akoHa Ne 58-M3, B koTOpoM Obinn
YCT@HOBMEHbI TPU OTAENbHbIX BUAA rOCYAAapPCTBEHHOMN
cnyx0bl: rocygapcTBeHHas rpaxpaHckas cnyxba, Bo-
€eHHas cnyx0a 1 npaBooxpaHuTenbHasa cnyxba. YacTte 2
CT. 3 9TOro 3akoHa 3akpennsana HeobXoAMMOCTb Hanu-
4nsa OTAeNbHbIX deaepasnbHbiX 3aKOHOB O KaXXA0M BuAe
rocynapcTBeHHoM cnyx6bl. B 4. 1 cT. 19 ®epnepanbHoro
3akoHa Ne 58-D3 Ob110 3aPMKCMPOBAHO, YTO Onpeaene-
HVE NPaBOOXPaHUTENLHOM CNyXObl Kak 04HOIr0 N3 BUO0B
denepanbHO rocynapCcTBeHHOW cnyX6bl OyaoeTt npu-
MEHSTLCS TOMbKO CO AHS MPUHATUS U BCTYMNIEHNS B CUNTY
COOTBETCTBYOLWEro peaepanbHOro 3akoHa O NPaBOOX-
paHUTeENbHOW cnyx6e (Ha AaHHbIA MOMEHT 3Ta HopMa
OTMEHeHa).

B cuny aToro, no nepsoHa4yanbHOMY 3aMbICily 3aKO-
HOoAaTensl, MMelLLLascsa cuctemMa nNPaBoOBOro Perynmpo-
BaHWsi roccnyx06bl B HaLleM rocynapcTee fomkHa Obina
Obl BKJIIOYATbL B cebs ocHoBononarawwmii 6a3oBbIin 3a-
KOH, 0003Hay4aoLLMIA OCHOBHbIE MOJIOXEHUS, KacatoLme-
Ccsl cucTeMbI CNyx06bl B LenoM (ero ponb oteegeHa de-
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nepansHomy 3akoHy Ne 58-D3), n penepanbHbie 3aKOHbI
006 VMeLWNXCs OTAENbHbIX BUAAX TOCCHYyXObl: rpax-
[AaHCKON, BOEHHOW 1 MPaBOOXpaHUTENbHON. [lonaraem,
4YTO BOMJIOLLLEHNE YKA3AHHOW NAEN B XNU3Hb OKa3aso Obl
NONOXUTENBHOE BAUSIHNE Ha 06ecneyYeHme LLENOCTHOCTHU
1 eANHCTBA rocyNapCTBEHHON CNyX0bl B HALLIEN CTPaHe,
a Tak>Xe Ha COCTOsIHME ee NPaBOBOr0 PEryMpoBaHus.

Kak oTaenbHbIi HOPMATMBHbBIN aKT, PEeryavpyoLLmii
0OuH 13 BUAOB roccnyxo6bl, B 2004 r. Obl1 NPUHAT de-
nepanbHblii 3akoH «O rocygapCTBEHHOW rpakaaHCKoM
cnyx6e Poccuinckoii ®epepaunmn» (nanee — Gepepans-
HblIli 3aKoH Ne 79-D3). MpoxoxaeHne BOEHHOM ClyX0bl 1
Apyrue Bornpockl, CBA3aHHbIE C HEW, perynmpytotcsa de-
nepanbHbiM 3akoHOM Ne 53-®3 «O BOMHCKOW 0683aHHO-
CTU 1 BOEHHO cnyx0e». Tak 1 0CTaBanacb HEPELLUEHHOMN
3a4a4a no CO34aHuI0 3aKOHa, PEryanpytoLLero nopsaok
NPOXOXAEHUS NMPaBOOXPAHUTENBHOM CNyX06bl N 3aKkpe-
NASOLWero NpaBoBOM CTaTyC ee chnyxalwmx. 3HavansHoO
pa3paboTka ykazaHHOro 3akoHa 6bina nopydeHa MB/L
Poccuu. Ho, kak nuweT A. A. lpuwwkosew, pabota Hafj 3a-
KOHOMPOEKTOM NPOBOAMNACH B 3aKPbITOM NOPSiAAKE. XOTb
Kakne-Hnbyab nybnnyHblie OOCYXAEHMS, Ha KOTopble
Ob1nn 6Gbl NPUrNaLLeHbl y4eHble, CNeunanmcTbli-NPakTUKK,
npencTaBUTENM 3KCMEPTHOrOo COOOLLECTBA, HU pady He
NPOBOAMINCL. BOSMOXHOCTM O03HAKOMUTLCSA C 3aKOHO-
NPOEKTOM pa3paboTynKkn 3aNHTEPECOBAHHbLIM NMLLAM HE
npepoctaBunu. PazpaboTka Anunacb 4OCTATOYHO A0T0
[2], HO B nTOre Tak 1 He Gbina 3aBepLueHa.

BmecTo 9TOro 3akoHogartesnb NpuHan denepanbHbli
3akoH Ne 342-d3 «O cnyxbe B opraHax BHYTPEHHUX
nen Poccuiickon depepaumm n BHECEHUN U3MEHEHWM
B OTAESNIbHble 3aKOoHOoAaTeNbHble akTbl Poccuitickon de-
nepauun» (nanee — MepepanbHblii 3akoH Ne 342-D3).
Tak kak denepanbHbli 3akoH Ne 58-M3 Bce ewe npe-
aycmaTtpuBan HeoOXOAMMOCTb PEeryniMpoBaHus NMpaBo-
OXPaHUTENbHOM CNyX0Obl OTAENbHBIM 33aKOHOM, MPUHS-
Tne denepanbHOro 3akoHa, Perynvpylowero cnyxoy
B OpraHax BHYTPEHHUX AeN, Mpyu OTCYTCTBUM 3aKOHA O
NPaBOOXPAHUTESIbHOM CNyX6e BbIrNaaeno HENMOTNYHbIM.
Mo-BMAUMOMY, K 9TOMY BPEMEHUN Y 3aKOHOAATENS YXEe
NOSIBUIOCH MOHMMAHME TOro dakTa, YTO CaMOCTOATE b-
HOV NPaBOOXPaHUTENbHOM CNyXO0bl B UTOre He 6ynet [3].

Takum 06pas3omM, MOCTPOEHME €OVHOW CUCTEMBI
rocygapcTBEHHOW Ciyx0bl Tak U He OblsI0 3aBepLUEHO.
®depepanbHbli 3akoH oT 13.07.2015 Ne 262-P3 TepmuH
«NpaBoOXpaHnTenbHasa cnyxo6a» U3 OencTByIOLWEro 3a-
KOHOAaTeNbCTBa BOOOLLE NCKITOYWI, B3AMEH Er0 NOsiBU-
JIOCb COYeTaHWe «roCyaapCTBEHHasa cnyX0a WHbIX BU-
nos». focypapctBeHHas lyma Poccuiickoih @enepaunm
B pasdbscHeHun ot 06.07.2016 oTmeyana, 4To O4HOM N3
NPUYMH 3TOrO CTaJI0 OTCYTCTBME B AENCTBYIOLLEM 3aKO-
HoLaTeNbCTBE €AMHO0OPA3HOro ONpeaeneHns NoOHATUS
«MPABOOXPAHUTENBHbIA OpraH», KPUTEPUEB U MPU3HA-
KOB, KOTOPbIM MPABOOXPAHUTESNIbHbIE OpPraHbl OOJSIXKHbI
COOTBETCTBOBATb, MEPEYHS MPABOOXPAHUTESbHBIX Opra-
HOB. Kpome Toro, 6b11 y4TeH 3apyOeXxHbIl OMbIT, KOTOPbI
Takxe GOpPMMPYETCH B OCHOBHOM MyTeM U3[aHUS OT-
[EeNbHbIX 32aKOHOB MO UMEIOLLIMMCSl HanpaBfiEHUSaM npa-
BOOXPaHUTENbHOM cnyx6bl [4]. B xone 06cyXaeHns npo-
ekTa ¢penepanbHoro 3akoHa oo AenyTaToB A40BOAMIACH

MHdopmaumsa o Tom, 4To «Oblna chopmMynnpoBaHa 3a-
Java anddepeHumaumm ctatyca npaBooOXpaHUTENbHOMN
Ccnyx06bl, BblaeneHne kak 6bl NOACTATYCOB MOA Pasnny-
Hble BUAbl FOCY0apPCTBEHHOW CnyX0bl... AnddepeHuma-
unu, 4ToObl BbIAEIUTL 0OCOOEHHOCTN, KOTOPbLIE CBOWMCT-
BEHHbl KaXAO0My BuAOY MPaBOOXPAHUTESIbHOM CIyXObl»
[5].

B ntore ucknw4yeHne 13 3akoHoAaTeNbCTBa MpPaBo-
OXPaHUTENbHOM CNYyXObl Kak CaMOCTOATENbHOro BuAaa
rocyfapCcTBEHHOM CnyX0bl MNPUBENO K pa3fefieHunto
YUY€EHbIX, UCCIIeayLMX AaHHYI0 NpobnemMaTuky, Ha cTo-
POHHNKOB M MNPOTMBHUKOB YKa3aHHOro pelueHus. Kak
nonaraet A. A. Tpu1LLKOBEL,, NONbITKA NPUBECTM ONpeae-
JNIeHne N 3aKpenuTb B 3aKOHOAATENbCTBE €4MHOE YHU-
BepCasibHOE MOHATUE «MNPaBOOXPaHUTENbHAA Clyx6a»
HE BbIrNSAUT NMPaKTMYeCcKn OonpaBOaHHOW U He MnpuBe-
0EeT K yNy4lleHMIO NMPaBOBOro perynMmpoBaHus MpoXoXx-
[EeHNs rocyfapCTBEHHOW CNyXObl B COOTBETCTBYHOLLNX
npaBOOXpaHUTENbHbIX opraHax [2]. B npoTuBoBec emy
P. B. HaropHbix npuxoauT K BbIBOAY O TOM, 4TO cnyxba
B MPaBOOXPaHUTESIbHbIX OpraHax Mo CBOEl CYLLHOCTU
npeacTaBnseT u3 cebs CaMoOCTOATENbHbIA BUA, BChen-
CTBME Yero ee cneayeT 3aKpenuTb B 3aKOHOAATENbCTBE
Hapsay C BOEHHOM 1 rpaxaaHckon [6, ¢. 17]. AHanoruy-
HOro MHeHus npugepxusailoTca A. B. OnblieBckun un
E. A. 3ases [7]. C. E. HaHHOB NULLET, YTO «TOYKY B UCTO-
pUK CyLLLECTBOBAHMSI MPaBOOXPAHUTENbHON CNy>XX0bl Kak
ocob60ro Buaa rocyaapCTBeHHOM ciyx0bbl Poccuiickoi
depepauunm ctaBUTbL Noka ewe paHo» [3]. Mo MHeHuto
B. A. Ko3baHeHkO, Ha3BaHHble 3aKOHOAATENbCTBOM
VHble BUbl FOCYAAPCTBEHHOM CNYyX0bl SIBASIOTCSA CaMo-
CTOSATEsIbHLIM BMAOM deepanbHOM rocynapCTBEHHOM
CNyX0bl, CBA3AHHbLIM C OCYLLECTBJIEHMEM NPABOOXPaAHM-
TeNbHOW AesaTenbHoCTu [8].

Cornawascb ¢ uccnegosatensamu, 0H60CHOBbLIBAKO-
LWUMN HEOBXOOMMOCTb CYLLECTBOBAHUS MPaBOOXPaHU-
TenbHOW CnyX0Obl Kak OTAeNbHOro Buaa denepasnbHON
rocynapCTBEHHOW Cnyx06bl, 1 NpPU 3TOM He BCTyrnas B
OVCKYCCUIO O ee HaMeHOBaHuN, OTMETUM clieayioLLee.

3akpenneHHbli B PepepansHom 3akoHe Ne 58-P3
TEPMUH «FOCYAAPCTBEHHAs cnyxba MHbIX BUAOB» Aallb-
Hellwero CBOEero packpbiTUsi B 3aKOHOAATESIbCTBE He
nony4mn. OTCYTCTBYIOT NepeyeHb OPraHoB, B KOTOPbIX
OCYLLECTBNSAETCS TAKOro poaa cnyxba, n nepevmcnedne
CaMuX MHbIX BUOOB. HeCcHOpMMPOBAHHOCTb MOHATUSA, a
TakXe Kakux-nmbo KpUTeprueB OTHECEHUS TOW MU NHOW
cnyxebHoM OeATeNnbHOCTU K MHBbIM BMAAM rOCCNyXObl
He NaeT BO3MOXHOCTM cKa3aTb, B KaKUX KOHKPETHO ro-
CyOapCTBEHHbIX OpraHax oHa peanmadyetcs. Takxe Hau-
MEHOBAHVE «UHble BUAbl» MpennonaraeT, 4to cnyxba
VHbIX BUAOB MOXET ObITb HE CBsfi3aHa C MPaBOOXPaHU-
TeNbHON OeATenbHOCTbo. Kpome Toro, Kkak cnpaseasin-
Bo nuuweT C. E. YaHHOB, TENepb Mbl UMEEM He TpU BMUAA
rocyfapCTBEHHOM CnyX0bl, a HeonpeneneHHO MHOro
[3]. EanHCcTBEHHOE TPEOOBAHME K KAXA0MY UHOMY BUAOY
rocynapCTBEHHOW Cnyx6Obl — yCTAHOBNIEHME COOTBET-
CTBYIOLWMM deaepanbHbIM 3aKOHOM.

HeonpeneneHHOCTb B CUTyauMio BHOCUT U TO, 4TO B
cooTBeTCcTBMU C 4. 1 cT. 9 DenepanbHoro 3akoHa Ne 58-
®3 HOpMATUBHO [OMXKEH ObITb YCTAHHOBJIEH MEPEYEHb

MEHWUTEHUWMAPHAA HAYKA
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TUMOBbLIX LOJ/KHOCTEN denepanbHONM rocynapCTBEHHOMN
CNyX06bl NHbIX BUAOB, KOTOPLIA CTAaHET YacTblo peecTpa
[OmKHOCTeN denepanbHOl rocyaAapCTBEHHOM ClyX06bl.
Ho Ha cerogHsLWHWIA AeHb No00HbI NepeyvyeHb Tak N He
nossuncs. Npu 9ToOM HET HUKaKON NHdOpMaLumn, 4TO Be-
netcsa kakas-nmbo paboTta no ero cos3gaHuio.

Ha Haw B3rnsz, OCHOBHbIE apryMeHTbl NPOTUBHUKOB
06beanHEHNS Tak Ha3blBAEMbIX MHbIX BUOOB rocynap-
CTBEHHOW CnyX0bl B €ANHbIN BUA, CBOOATCHA K TOMY, 4TO
npu 06beaNHEHUN yKa3aHHbIX BUAOB MPULLNIOCH Obl YHUN-
dunumpoBaTb 49 HUX LENbIN psag, 3aKOHOAATENbHbIX MO-
JIOXeHu. B T0 e Bpems 4OCTAaTOYHO LUMPOKO, 0COOEHHO
B psfax npeacTaBuTeneit MHbIX BUAOB rOCYAapCTBEHHOM
cnyx6bl, pacnpocTpaHeHbl UAEN O MPUBUIIEMMPOBAHHOM
NMOSIOXEHUN OTAENbHbIX BUAOB FOCYAAPCTBEHHOW CIyX-
Obl MO OTHOLLEHWIO K APYIMM, @ CNef0BaTeNlbHO, ypaBHU-
BaHWe cTtaTyca rocy4apCTBEHHbIX CNY>XaLLMX PA3SINYHbIX
rocynapCTBEHHbIX OPraHOB CMNOCOOHO BbI3BATL Onpeae-
NIeHHOEe HeJoBOBLCTBO. A. A. pULLKOBEL, MULLET: «HaNpu-
Mep, poccuickon npokypatype B 2017 r. uCNonHMNOCh
295 net. O4eBMAHO, YTO 3a MHOrOBEKOBYI WCTOPUIO
HaA30PHbIN OpraH Hakonua TpPaauumm, B rnasax cammx
COTPYOHMKOB MNPOKYypaTypbl APUHAANEXHOCTb K Tako-
My BEOOMCTBY MMEET OrPOMHOE MOpPAaSibHOE 3HAYEeHue,
1 pacTBOPUTLCS B MaJIOBbIPA3UTESIbHOM U HE C/IULLIKOM
onpeneneHHOM MOHATUN “NPaBOOXPAaHUTENbHAA CIyX-
6a” ona OONbLUMHCTBA U3 HUX abCONIOTHO Henpuemne-
Mo» [2, ¢. 62]. Mo nHdopmauum B. A. KozbaHeHKo, NpoeKkT
3aKoHa 0 NPaBOOXPaHUTENbHOM cnyxbe B utore He Obin

corfacoBaH 13-3a 601bLIOro KONMYecTBa pasHoriacuii
MeXAy PasnvyHbIMU MPaBOOXPaHUTENbHBIMU OpraHamMm
1 leHepanbHoOl NpokypaTypoit Poccuiickon depepaumm
OTHOCUTEsIbHO MNPAaBOBOr0 MOMOXEHNSA MPaBOOXPaHU-
TeNbHbIX CNYXalmx, yHudbunkaumm ycnosui, nopsaka v
npouenyp NpoOXOXAEHUS UMW CBOEN CNyXObl, HE Yy4u-
ThIBAIOLLMX OCOOEHHOCTM pasdnuyHbix GpeaepanbHbiX Op-
raHoB, Hen3beXHOro HWBEIMPOBAHUSA YCTAHOBJIEHHbIX
COLMAJIbHbIX FapaHTUA U MMEIOLLErocs mMaTepuasbHO-
TEXHMYECKOro 06ecnevyeHmns oTAeNbHbIX KaTeropuii cny-
XaLmMx, CTPYKTYPbl AEHEXHOr0 OOBONLCTBUSA U OPYIUX
aHaNIorMYHbIX BONPOCOB [8].

Kpome Toro, otxopn 3akoHogartens OT NONbITOK Npu-
HATUA eauHOro dpenepanbHOro 3aKoHa O NPaBOOXPAHU-
TENbHOM cnyX0e y4eHble 0OBbSACHSAIOT TEM, YTO BCen 3a
€ro NpuUHATMEM HEOBX0AUMO Obl10 Obl BLIPOBHATL YPO-
BEHb COLMAbHbIX FAPaHTUA rOCYAAPCTBEHHbIX CIyXa-
LMX BCEX MPABOOXPAHUTENbHBIX OPraHoOB (KUAULLHOE
obecreyeHne, OEHEXHOe [O0BOJIbCTBME, MEHCUOHHOE
obecrneyeHne u ap.). Kak nuwyt A. B. Onbliesckuin n
E. [. 3aseB, 9TO NpuULLINOCL Obl OCYLLECTBAATb MO BbIC-
e nnaHke, YTobbl HE YXYALUUTb YXEe MMEIOLNIACS Co-
LManbHbI YPOBEHb COTPYOHUKOB [7], 4TO NOBNEKSIO Obl
yBenn4yeHne GUHaHCOBOW Harpys3ku Ha denepanbHbin
6toaxeT Poccuinckor depepaumn.

[0 Hawemy MHEeHMI, Ha OCHOBAHWW aHanuM3a Oew-
CTByOLWMNX deaepanbHbiX 3aKOHOB O Pa3/IMYHbIX FOCY-
DAPCTBEHHbIX OpraHax k roccnyxo6e nHblx BUAOB cleay-
€T OTHeCTU crnenyLlne Buabl:

Tabnuua
locydapcmeeHHas criyxba UHbIX 8UG08

Ne Bup rocynapCTBEHHOM CNyXO0bl depnepasnbHbIi 3aKOH

1 Cnyxb6a B opraHax BHyTpeHHux | ®epepanbHbiii 3akoH oT 30.11.2011 Ne 342-D3 «O cnyx6e B opraHax
nen Poccuiickoii depepaunm BHYTpeHHMx gen Poccuiickon depepaumnm n BHECEHUN N3MEHEHUIA B

OTAeNbHble 3aKoHOoAAaTeNbHble akTbl Poccuiickoin denepaunn»

2 | Cnyxba B denepanbHoin npotu- | GepepanbHbliii 3akoH oT 23.05.2016 Ne 141-P3 «O cnyxbe B dene-
BOMOXapHoi cnyxo6e [ocynap- | panbHOW NPOTMBONOXapHOW cnyx6e ocynapCTBEHHOM NMPOTMBOMO-
CTBEHHOMN NPOTMBOMOXAPHOW | XapHOM CNyX06bl U BHECEHNM N3MEHEHUIA B OTAENbHbIE 3aKOHO4ATE b
Cnyx06bl Hble akTbl Poccuiickor Pepepauumn» (nanee — MenepanbHbili 3aKOH

Ne 141-D3)

3 | Cnyxba B yrosoBHo-ucnonHu- | ®epepanbHbiii 3akoH ot 19.07.2018 Ne 197-d3 «O cnyxbe B yronos-
TenbHOM cucteme Poccuiickoli | HOo-UCNoNHUTENBHON cucTeme Poccuinickoin Depepaumm v 0 BHECEHUN
depepauymm n3meHeHun B 3akoH Poccuiickon depepaumm “O6 yypex aeHnsx n op-

raHax, MCMOHSOLWMX YrO/0BHbIE HaKa3aHus B BUAE N1eHns cBo60-
obl”» (nanee — @eneparnbHbli 3akoH Ne 197-D3)

4 | Cnyx6a B TaMOXEHHbIX OpraHax ®depepanbHbiii 3akoH oT 21.07.1997 Ne 114-d3 «O cnyx6e B TaMOXEH-

HbIX opraHax Poccuiickon enepaumm»

5 | Cnyx6a B opraHax npuHyautenb- | ®epepanbHbiii 3akoH oT 01.10.2019 Ne 328-P3 «O cnyxbe B opraHax
HOro UCnonHeHus Poccuiickon | NpUHYOANTENbLHOro ncnonHeHus Poccuiickon depepaumm n BHeCEeHUU
denepaumn M3MEHEeHU B OTAeSbHble 3aKkoHoAaTeNbHble akThl Poccuiickoi ®epe-

paunn» (nanee — GenepanbHbiii 3akoH Ne 328-D3)

6 | Cnyx6a B CnenctseHHOM komuTe- | PepepanbHbin 3akoH oT 28.12.2010 Ne 403-P3 «O CnencrBeHHOM
Te Poccuiickonn depepaunm komuteTe Poccuiickoin Depepaunn» (ganee — MenepanbHblii 3aKOH

Ne 403-P3)

7 | Cnyx6a B opraHax n opraHnsauu- | ®epepanbHbiii 3akoH oT 17.01.1992 Ne 2202-1 «O npokypaTtype Poc-

AX NPOKypaTypbl cuiickoin depepaumnn» (nanee — GepepasnbHblii 3akoH Ne 2202-1)
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Cam akT Hanmyua Takoro Konu4ectBa BWUAOB
roCyAapCTBEHHOW cnyxbbl M Takoro konuyectsa de-
[epanbHbiX 3aKOHOB, PErNaMeHTUPYIOLWMX ee MPOXOX-
heHve, BedeT K UX HeCOornacoBaHHOCTW, Pasnvynsam B
NPaBOBOM MOJIOXKEHUM FOCYAAPCTBEHHbIX CAyXallmMX U1
MX coumnanbHOM 3awimTe, 4To 0BycnoBNMBaeT HapyLlle-
HVEe NPUHLUMNa eOUHCTBA OPraHn3auOHHbIX M MPaBOBbIX
OCHOB. APryMEHT O TOM, YTO B HEKOTOPbIX FOCYAAPCTBEH-
HbIX OpraHax rocygapcrtBeHHas cnyxba [osnkHa ObiTb
6onee NpecTmMxHa 3a cyeT ycTaHOBEeHUs1 6onee BbICO-
KX COUMANbHbIX rapaHTUiA, C 3TUYECKOM TOYKM 3PEHUS
BUANTCHA CKOpee HefonycTUMbIM, 4eM Tpebyowmm 06-
CYXAEHUS.

MNonaraem, BCe MNepeynclieHHble BUAbl FOCyAap-
CTBEHHOW CNyX0bl UHbIX BUAOB 06nagatT obwmMm xa-
pakTepHbIMW MPU3HaKamMu, KOTOPblE TakXe CBUAETENb-
CTBYIOT O BO3MOXHOCTU UX 06beanHeHus. K coxaneHuto,
B [ENCTBYIOLLEM 3akOHOOATeNbCTBE OTCYTCTBYIOT
onpeaeneHns NOHATUI «NPaBOOXPAHUTENbHbBIA OpraH»
1 «MPaBOOXPaHUTENbHASA AEATENbHOCTb», YTO HE MO3BO-
nset 0603HAYMTbL NMO3ULUIO 3aKOHOAATEeNs MO BOMPOCY,
Kakme opraHbl rocygapCTBEHHOW BAACTU 3aHMMAlOTCSH
MPaBOOXPAHUTENBHOMN OEATENbHOCTBIO U OTHOCATCSH K
npaBoOXpaHnUTeNbHbIM opraHam. Mo mHeHumio 0. B. Cte-
MaHEHKO, OXpPaHWTenbHas (MpaBOOXpaHuUTENbHasa) Ae-
ATENbHOCTb FOCYAAPCTBA peanu3yeT OXPaHUTENbHYIO
dyHkuuto npaea [9]. Kak cnpasegnueo nuwet B. J1. ba-
PaHKOB, «NPaBOOXPAHNTENbHBIMY OPraHamMm MOXHO CHU-
TaTb OpraHbl, OCHOBHOW NN cneLnanbHON GyHKLUNEN KO-
TOPbIX ABMISIETCA 3alMTa NpaBonopsaka, npas 1 ceobos,
rpaxpgaH, 6opbba ¢ NpecTynHOCTbIO, APYrMMM NpaBoHa-
pyLeHnsMun, obecrneyeHme oxpaHbl 06LECTBEHHOIO No-
paaka n 6e30nacHOCTM rocyaapcTBa, BOCCTaHOBNEHME
HapYLUEHHbIX MPaXXAaHCKUX npas, B HEOOXOAMMBbIX Ciy-
yagx — NPUMEHEHNE NPeayCMOTPEHHbIX 3aKOHOM CaHK-
unii» [10]. YuntbiBas gaHHble GOPMYIMPOBKK, NO Halle-
MY MHEHUIO, BCE MEPEYMCIIEHHBIE BbILLE OPraHbl creayet
OTHECTU K NMPaBOOXPAHUTESIbHbIM OpraHam, B KOTOPbIX
peanusyetca npaBooxpaHuTenbHas cnyxba. Kpome
MEPeYnCEeHHbIX FOCYOAPCTBEHHbIX OPraHoB, K MPaBo-
OXpaHUTEJIbHBIM OpraHam cTouT oTHecTu dDepepanbHyto
cnyx6y 6e3onacHocTu, PenepanbHyio Cnyx0y OxXpaHbl,
depepanbHyio cnyx0y BOWCK HaLMOHANbHOW rBapaunn
Poccwuiickoin @epepauun. Ho Tak Kak COTPYAHMKN yKa-
3aHHbIX deepasnbHbIX OPraHoB SABASIOTCA BOEHHOCY-
xawmmm  (nmbo coTpyaHUKaMmM OpPraHoB BHYTPEHHUX
nen (n. 3 Ykasa lMpeangeHta Poccuiickon ®enepauunm
ot 30.09.2016 Ne 510 «O depepanbHoii cnyx6e BOWCK
HauMoHanbHOWM reapanu Poccuiickoin depepauunm»), To
HUKakas roccnyxba MHbIX BUOOB B HA3BAHHbIX OpraHax
He peanusyeTcs.

MpoaHannaupoBas mnccnegoBaHusa P. B. HaropHbix
[11], A. M. BoGposBa, A. C. TeneruHa [12], A. H. Baxpaxa
[13], BblaenuM psig 0CoBEHHOCTEel NpaBOOXpPaHUTESb-
HOU cny>X0bl:

1. Hannume noBbILWEHHbIX TPEOOBAHMI K COCTOSIHUIO
3[00pPOBbSi COTPYOHWKOB, UX MOpPaabHO-MCUXoNornye-
CKMM Ka4decTBaM, YPOBHIO GOU3NYECKON MOArOTOBKW.
Hanpumep, ycTaHOBNEHNE NMpeaenbHOro Bo3pacTa ANng
noctynneHus Ha cnyx06y (vawe Bcero 35 unu 40 neT),

3anpeT NPUHATUSA Ha CNYXO0y NnL, UMEIOLLNX N Koraa-
b0 NMEBLLMX CYANMOCTb, a TakXe 0CBOOOXAEHHbIX OT
YrOJIOBHOV OTBETCTBEHHOCTU MO HEPEAOUINTUPYIOLLMM
OCHOBaHUSM.

2. locynapCTBEHHO-BNACTHbLIV XapakTep npodeccuro-
HasbHOM AeATeNbHOCTU. JOMONHUTENBHO STO NOAYEPKU-
BaeTCs MPUHATUEM COTPYAHUKaMKM npucaru. Kak npaeu-
N0, UMEHHO NOCNe NPUHATUSA COTPYOHUKOM MPUCATU Ha
HEro B MOJIHOM 0ObeMe BO3naralTcs CcnyxebHble 00s-
3aHHOCTM, B TOM 4uUCIie NMOSIBASETCA BO3MOXHOCTb Npu-
BJIEYEHUNS €T0 K BbIMOJIHEHWIO 0COObIX 3a4a4, HECYLLNX B
cebe puck ansa 300poBbs U Xn3Hu [12].

3. TocypapCTBeHHbIM ClyXalym MpuceanBatoTCs
crieuvarnbHble 3BaHUSA (4aule Bcero) nmbo KnacCHbIe
YYHbI.

4. CoTpyaHNKM 0693aHbl HOCUTb GOPMEHHYIO 0OeXAay
M 3HAKN OTANYMSA B COOTBETCTBUM C MPUCBOEHHBIMU UM
crneunanbHbIMY 3BaHUSMU MW KNACCHBIMY YYHAMM.

5. na cOTPYAHMKOB NEPEYNCTEHHbIX BUOOB rocynap-
CTBEHHOW cNnyx06bl 3aKOHOOATENEM BBELEHbLI AOMOJHU-
TeflbHble OrpaHuyeHus 1 3anpetbl. Kak oTmevyanocb B
MOSICHUTENIbHOM 3anncke K NpoekTy deaepanbHoro 3a-
koHa «O cnyx6e B yronoBHO-UCMNONHUTENBHOM CUCTEME
Poccuiickoii ®epepauumn», «npennaraemMoe K 3aKOHO-
[aTenNbHOMY YpPeryampoBaHuio KOJIMYEeCTBO 3anpeToB U
orpaHu4yeHnin Ha cnyxo6e B YrosioBHO-UCMOMHUTENbHOWN
CUCTEME MpPEBLILIAET B CUNY €€ Crneundukm KoIM4eCcTBo
3anpeToB N OrpaHUYEHUN Ha FOCYLAPCTBEHHON rpax-
OaHcKkol cnyxb6e n Ha BoeHHoW cnyxbe» [14]. Kpome
OrpaHnYeHunii, 3anpeToB 1 06893aHHOCTEN, YCTAHOBJIEH-
HbIx PepepanbHbiM 3akoHOM Ne 273-PO3 «O npoTuBo-
nencTemn koppynuuu», cT. 17, 18, 20-20.2 denepanb-
Horo 3akoHa Ne 79-d3, foNoNHUTENbHbIE OrpaHNYeHNs
BBOAATCS Y. 1 cT. 14, u. 5 cT. 17 dPepepanbLHOro 3akoHa
Ne 197-P3.

6. CobnoaneHne cnyxebHOM OUCUUMIIMHBI B yKa3aH-
HbIX FOCYyAapCTBEHHbIX opraHax obecneynBaeTcs 6onee
LUMPOKMM MEPEYHEM MepP MOOLLPEHUS U AUCUMNANHAP-
HbIX B3blckaHuii. Ecnu B @epepanbHom 3akoHe Ne 79-D3
npeaycMOTPEHO CEMb BUAOB NMNOOLLPEHN U YEThIPE BLUAA
OVCUMNIVHAPHbIX B3biCKaHWM, To PenepanbHbIil 3aKoH
Ne 197-d3 npenycmatpuBaeT OecATb BUOOB MNooLlpe-
HU 1 NATb BUAOB B3bICKAHUN. B depepanbHbix 3akoHax
Ne 403-D3, Ne 2202-1 3akpensieHo AecsaTb BUOOB NOOLL-
PEHNI N BOCEMb BUAOB AUCLUMIMHAPHbBIX B3bICKAHWIA.

7. NpeacTtaBUTENN HEKOTOPbIX MEPEYNCAEHHbLIX BU-
[OB rocyaapCTBEHHOM Cny>X0bl 3a COBEPLUEHNE aaMu-
HUCTPATUBHbLIX MNPaBOHApPyLWeHNn (32 WCKIIOYEHNEM
aAMUHUCTPATMBHbIX NPaBOHAPYLLUEHW, NPEoYCMOTPEH-
HbIX 4. 2 CT. 2.5 Kogekca Poccuiickon Pepepaumm 06 aa-
MWHUCTPATUBHbBIX NPaBOHAPYLLUEHUSX) MPUBMEKAIOTCS K
ONCUNNNHAPHOM OTBETCTBEHHOCTMW.

8. BaxxHeNLWnM Npn3HakoM OTHECEHMSA BUaa rocynap-
CTBEHHOW CNyX0bl K MPaBOOXPaHUTENLHOW SBNSETCS
HafeNneHne 3Ha4YNTENIbHOW YacTu COTPYAHMKOB MPaBOM
MPUMEHEHUS OPYXUS, GU3NYECKON CUiibl U creumasb-
HbIX CPEOCTB.

9. BoinonHas ceson pyHKUMKN, COTPYOHMKM NpaBooxpa-
HUTENBHOI rocyAapCTBEHHOM CNyX0Obl B OCHOBHOM Cre-
LMannM3npyoTcsa Ha peanusauum rnpaBoOOXPaHUTENbLHON
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GYHKUMM rOCcyaapcTBa, B OT/IMHME OT rocyOapCTBEHHbIX
rpa>KgaHCKMX CRyxXallmx, 3aHMMaloLLNXCS, Kak NpaBurio,
perynsaTuBHON AeatenbHOoCThbio [13].

ObocHoBaHMe BO3MOXHOCTY 00beanHEHWS] rocyaap-
CTBEHHO CJ1yXX0Obl HbIX BUAOB B OAWH BU/]

B cuny BbilleckazaHHOrO nojiaraeMm, 4To nepep, Ha-
YYHON OOLECTBEHHOCTbLIO M 3akoHOAaTenem crneayer
BHOBb MOAHSTb BONPOC 06 06beANHEHNN BCEX HA3BaH-
HbIX WHbIX BUOOB rOCYAApPCTBEHHOW Cry>XObl B €4UHbI
B, M MPUHSATUN OAHOIO peaepasibHOro 3akoHa, perynm-
pyloLLero Nnopsaaok ee NpoxoxaeHus. Bonpoc o Tom, kak
3TOT BUA, FrOCY0apCTBEHHOW cnyxObbl crneayeT HasBaTb,
Ha Hall B3rnsn, ABAseTcs BTOpUYHbIM. Hanbonee ynay-
HbIM MpPencTaBnsieTcs TEPMUH «NPaBOOXPaHUTENbHAs
cnyx6a», HO MOryT 6bITb UCMOJIb30OBAHbI Takne Hanme-
HOBaHMS, Kak «roCcyaapCTBEHHas cnyxba, cBa3aHHasa C
NPaBOOXPaHUTENBHON OEATENbHOCTbLIO», «CreLmanbHas
rocynapctBeHHas cnyxb6a» [8], «nonuuenckasa cnyxba»
[13] v T. 4. ThaBHbIM 34€eChb ABASIETCH YHUPUUMPOBAH-
HOoe 3akoHoJaTeNnbHOe perynvpoBaHue 6e3 rpagauunmn
rocynapCTBeHHOW cnyxObl Ha 6onee M MeHee MpPuUBU-
nernpoBaHHyilo. O HeobXx0AMMOCTU CO34aHUSA €4UHOWN
CUCTEMbI FOCYAAPCTBEHHON CNyXObl B MpPaBoOOXpaHu-
TeNbHOM cdepe Kak LUeNoCTHOro agMUHUCTPATUBHO-
npaBoBoro nHctutyTa NnuwyT C. B. BegsuwkuH, P. B. Ha-
ropHbix [1].

MpvBeaem oBa, Ha Hall B3, 4OCTaTOYHO BECOMbIX
aprymMmeHTa, NoATBepXAaloWmnx BOSMOXHOCTb 06beam-
HEHUS VIHbIX BUOOB rOCYOAPCTBEHHOW CNyX06bl B 0AMH
BUA,.

Bo-nepBbix, dpenepanbHble 3aKOHbl, perynmpyioLmne
pasnuyHble BUAObl FOCYAAaPCTBEHHON CNyX06bl, 4OCTATOY-
HO 4acTO MO COAEepPXaHWio BO MHOIOM coOBMajatoT. Ha-
npumep, cpaBHeHne denepanbHbix 3akoHOB Ne 197-P3 1
342-PD3 0eMOHCTPUPYET, 4TO TeKCTbl OONbLUMHCTBA CTa-
Teli coBNagalT NpakTUYeckKn CIoBO B CJIOBO. B nosiHOM
ob6beme coBMagaloT NPUHLMMBLI CNyX0bl, TPeOOBaHUSA K
cnyxebHOMYy MOBEAEHMIO COTPYAHMKOB, OrpaHnyeHust
M 3anpeTbl, Hanaraemble Ha COTPYAHMKOB, UX MpaBa U1
00653aHHOCTN, OCHOBaHMSA BO3HUKHOBEHUS U U3MEHEHUS
NPaBOOTHOLLEHWI Ha cnyxb6e, NopsaokK MPOXOXAEHUS
cnyx6sbl, cnyxebHas gucumnanHa u T. 4. [15]. Bo MmHorom
C yKa3aHHbIMW 3aKOHAMW MEePEKIMNKAIOTCH MONOXEHUS
depepanbHbix 3akoHoB Ne 328-D3 1 Ne 141-P3. Otnu-
4yns B coaepXXaHuM ykasaHHbIX denepasibHbiX 3aKOHOB,
KOHEYHO e, ECTb, HO OHW HOCAT YaCTHbIV xapakTep. Ha-
npumMep, AaHHble deaepasbHble 3aKOHbI BKIOYAOT OKO-
no 100 cTtaTel (He cumTasn 3akII0UYNUTENbHbIX MOJIOXEHNIA),
NPakTUYECKN NOEHTUYHbI COAEPXAHME N HAMEHOBaHNS
rnaB W OTAESbHbIX CTaTel, onpeaeneHns OCHOBHbIX TEpP-
MWHOB, NMPUHLMMbI CNYX0bl, NepevyeHb ANCUUMINHAPHbIX
B3bICKaHWIA, HOPManbHas NPOLAOIKUTENBHOCTb CyXeb-
HOro BPEMEHU, BUAbI OTNYCKOB U T. A. Kak cnpaBeanmeso
oTmeyvaeT A. B. KandawwvH, npuHatble B nocneagHue rogbl
3aKOHbI, PErynnpyloLme OTAENbHbIE ACMEKTbl MPOX0X-
[EHUs Tocy,apCTBEHHOM CNyX6bl M NPaBOBOE MOJIOXe-
HWe COTPYAHWKOB, HaNMcaHbl kak 6yaTo «non, OAHY KO-
nmpky» [16].

Bo-BTOpbLIX, B HACTOSILLEE BPEMS YXKE YCMNELLUHO Aeit-
CTBYIOT denepasnbHble 3aKkOHbl, Peryavpylouime He-

CKOJIbKO BWAOB FOCYAAPCTBEHHOM CNyX6bl. 3TO, Ha-
npumep, 3akoH Poccuiickon depepaumm ot 12.02.1993
Ne 4468-1, denepanbHbli 3akoH oT 28.03.1998 Ne 52-
®3. depepanbHbin 3akoH 0T 30.12.2012 Ne 283-d3 pac-
NPOCTPaHsaeT CBOE AENCTBME HA COTPYLAHUKOB YYpPEX-
OEHWI N OpraHoB YroflI0BHO-UCMNONHUTENIbHOM CUCTEMBI,
OpraHoB MPUHYAUTENBHOIO UCNOSHEHUS, deaepanbHOn
NPOTMBOMNOXapHOW cnyx6bl TOCynapCTBEHHOM NPOTUBO-
noXkapHom cny>06bl U TAMOXEHHbIX OpraHoB Poccuiickom
depepayunm. OgHako Hafo ckasaTb, YTO OCHOBHbIE MO-
JNIOXEHUa OAHHOrO 3akOHa MPakTUYecku CcOoBMagarT C
HopMamu depgepanbHoro 3akoHa oT 19.07.2011 Ne 247-
@®3. Mo HawweMy MHeHMIO, GakT pacnpocTpaHeHUs Iopu-
OMYECKOV Cuibl MEPEYNCIIEHHBIX 3aKOHOB HA HECKOJIbKO
BWI0B rOCYapCTBEHHOM CYXObl HE BNeYeT HUKaKUX He-
raTMBHbLIX NOCNEACTBUN.

B-TpeTbux, CerogHs MMeKTCHa pasnuyHble dene-
panbHble OpraHbl WUCMOSHUTEIbHOM BNACTWU, MPOXOX-
DeHne cnyx6bl B KOTOPbIX PEryinpyeTcs OoHMM 3ako-
HOM. Kak Mbl yXe oTMevanu Bbile, 310 PenepanbHas
cnyx6a oxpaHbl, PenepansHasn cnyxba 6e3onacHoCcTu,
depepanbHasa cnyxb6a BOWCK HaUWOHaNbHOW rBapamm
Poccuiickoin @epepaunn. Bo Bcex faHHbIX rocopraHax
COTPYOHUKM MO CBOEMY CTaTyCy SIBNSIIOTCS BOEHHOCIY-
xawmmu (B PenepansbHoi cnyxbe BOMCK HaLLlMOHAIbHO
reapaun Poccuiickon @epepauumn Moryt ObiTb Takxke
cotpyaoHukamn OB/l), nx npaBoBo cTaTyc onpeaenseT-
cs1 3aKOHOM «O BOMHCKOW 06513aHHOCTUN M BOEHHOM CIyX-
6e», HO 3TO He Bne4veT 3a COO0M HUKAKNX OPraHN3aLOH-
HbIX Mpobnem.

lMpeanoxeHusi No co3aaHVI0 eANHON KOHLenLmy rnpa-
BOBOIro perynvpoBaHusl rocynapCTBEHHOV MpaBooxpa-
HUTENIbHOW CITYXObI

AHanusnpys [encTBylOLWEe 3aKOHOAATENLCTBO 00
OTAENbHbIX BUAAX FOCYAAPCTBEHHOM CNYX0bl, MOXHO OT-
METUTb, YTO CEerogHsa ANs Kaxaoro Buaa cnyxoObl yaile
BCEro NpuHaThl ABa deaepanbHbiX 3akoHa. [epBbi 13
HUX yCTaHaBNMBaAeT O6LLME MONOXEHUS AAHHOro BuAa
CNyX0bl, NPUHLMMBLI €€ MPOXOXAEHWS, PErYIMPYET npa-
BOBOE MOJIOXEHME COTPYAHMKA, 3akpennseT nopsaok
NOCTYMNEeHNs Ha cnyx0y, pernameHTUpyeT nopsaok ee
NPOXOXAEHUS, CNYyXeOHYI0 ANCUUMINHY, cnyxebHoe
BpEMS 1 BPEMS OTAbIXa, NpekpalleHne cnyxobl. Jpyroi
denepanbHbIi 3aKOH MOCBSALLEH COLMaNbHbIM rapaHTu-
M COTPYOHMKOB, K KOTOPbIM, Kak MpaBufio, OTHOCATCSA
VX OEHEXHOe AOBOSIbCTBUE, XUINLWHOE, MEeANLMHCKOE
obecneyeHne, Mepbl COLMANbHOM NOAAEPXKN YNEHOB
cemeli COTPYAHMKOB, MOrmbmnx (ymepumx), nponas-
wnx 6e3 BECTU MNPU BbINOJIHEHUN CNYXEOHbIX 0093aH-
HOCTel. VckoyeHneM M3 3TOro npasuna SBASETCS
rocynapctBeHHas cnyxba B npokypaTtype Poccuiickoi
depepaumm n CnegctBeHHOM kKoMuTeTe Poccuiickoin
depepaunmn: 1 NOpSAOK ee NPOXOXAEHUS, N couvalb-
Hble rapaHTUM COTPYAHWKOB MOAYHYUSIMN 3aKpernsieHne B
OoHOM denepanbHOM 3aKoHe.

Monaraem, NpaBoOBOE perynnpoBaHne Cnyxobl B Op-
raHax npokypartypsbl 1 nogpasaeneHunsax CneacTBeHHOro
komuteta Poccuiickoin Pepepauun obnapaer gocTta-
TOYHOM cneunduKon, KoTopasa NPOSABASETCH B TOM, YTO
NopsAOK MNPOXOXOEHUS TOCYAAPCTBEHHON CNyX0bl B
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yKa3aHHbIX OpraHax 1 couuvalibHble rapaHTun rocygap-
CTBEHHbIX CRyXalmx MpoKypaTypbl U CleaCTBEHHOro
KOMUTETA YpEerynMpoBaHbl He B 3aKOHax 06 OTAENbHbIX
BUAAX rocynapCTBEHHOM Cnyx06bl, @ B 3aKOHax, 3akpe-
NASIOLMX NPaBOBOM CTATYC YKa3aHHbIX OPraHoB, UX NOJI-
HOMOYUS, CUCTEMY N MOMUMO MPOYEro PeryanpyoLLmx
rocynapcTBeHHYIO Cnyx0y B HuX. [puyem ecnu Takoe
COCTOSIHVE [eNl B NPAaBOBOM PErynvMpoBaHuUmM cinyxobbl B
NpPoKypaType MOXHO OOBACHUTb AABHOCTLIO MPUHATUA
3aKoHa O Hel, To denepanbHbll 3akoH «O CneacTBeH-
HOM komuTeTe Poccuiickoii @epepaunn» Obln MPUHAT
CpaBHUTENbHO HepasHo, B 2010 r. BeposaTtHo, 910 00-
YC/IOBJIEHO TeM, 4TO opraHbl CneacTBEHHOro KoMUTeTa
Poccuiickoit @epepauunn 66111 BblAENEHBI N3 CUCTEMBI
npokypaTypbl 1 npu padpabotke PenepanbHOro 3ako-
Ha Ne 403-®3 3a ocHoBy Obln B3aT dDeneparnbHblii 3a-
koH Ne 2202-1. Takxe Hago OTMETUTb, YTO NPOKypaTypa
n CnencTBeHHbIn komuTeT Poccuiickoin bepepaumm He
BXOAST B CUCTEMY OPraHOB UCMONIHUTESIbHOM BNacTu, B
OTAMYME OT OCTasNIbHbIX OPraHOB, B KOTOPbLIX peanm3yeTcs
rocynapcTBeHHas cnyxo0a MHbIX BUOOB.

To, 4TO M NOPSAAOK MPOXOXAEHUS TOCYOaPCTBEHHOMN
cnyx06bl, N coumanbHble rapaHTUM COTPYOAHUKOB, U Npa-
BOBOE MOJIOXEHNE FOCYAAPCTBEHHOIO OpraHa yperynm-
poBaHbl B 04HOM denepasibHOM 3aKoHe, Ha Hall B3rnsa,
ABNSETCS CKOpee HeaoCTaTkoM, YeM OOCTOMHCTBOM. B
nepBylo o4yepeab 3TO NPUBOAUT K TOMY, YTO HOPM, MO-
CBSILLLEHHbIX NMPABOBOMY PEryMpPOBaHUIO NMPOXOXAEHNS
rocygapcTtBeHHOW cnyXxObl M couManbHbIX rapaHTui
COTPYOHMKOB 3HAQYUTENIbHO MEHbLUE, YEM B OTAESbHbIX
denepanbHbIX 3akoHax, a WMEILWMNEecs TMoJIoXKeHUs
MeHbLLE Mo 06bEMY N CMbICIOBOMY COAepXaHuio. Tak,
denepanbHbiii 3akoH Ne 403-D3 comepxunT 29 ctaTten,
PEryanpylowmnx NpoxoxaeHune cnyxobol, MenepasnbHblii
3akoH Ne 2202-1 — 27 Takux cTtaten, degepanbHble 3a-
KoHbl Ne 342-d3, 197-P3, 328-D3, 141-P3 - 60nee 90.
OTO NPUBOAUT K BO3HMKHOBEHMIO Npo6enoB B MpaBo-
BOM PEryMpOBaHUN LENOro paaa OTAe/bHbIX aCNEKTOB
NPOXOXAEHUS rTOCYAAPCTBEHHOW CNYXObl M COLMANbHbBIX
rapaHTuUii COTPYAHUKOB NpoKypaTypbl 1 CneacTBeHHOro
komuTteTa Poccuiickoin ®epepauun. Hanpumep, B pene-
panbHbIx 3akoHax Ne 403-P3, 2202-1, B oTnnyme ot dpe-
nepanbHbix 3akoHOB Ne 342-P3, 197-D3 (Bo3bMeEM KX
ONs npyMepa), He PacKpbITbl CNeayLe acnekTbl Npo-
XOXOEHUS roCyaapCTBEHHOM CNyXObl:

— MPUHLMNbI CYXObI;

— npasa u cnyxebHble 06593aHHOCTN COTPYAHUKA;

— TpeboBaHUA K CNyXeOHOMY MOBeaeHU0 coTpya-
HUKa;

— BO3HMKHOBEHME W N3MEHEHWE MPaBOOTHOLUEHUN
Ha cnyxbe (rn. 4 depepanbHoro 3akoHa Ne 197-P3,
rn. 4 ®epnepanbHoro 3akoHa Ne 342-D3). B penepans-
HbIx 3akoHax Ne 403-P3 n Ne 2202-1 Hawnm oTpaxeHue
TOJIbKO UCMbITAHWE Npu NpuemMe Ha cnyx0y un npucsara. B
depnepanbHbix 3akoHax Ne 197-d3, 342-PD3 kpome 3TOro
yperynmpoBaHbl NpaBo MNOCTYMJIEHUS Ha CIyX0y, OOKY-
MEHTbI, NPefoCTaBNsSEMbIE A5 MOCTYMNIEHNS Ha CNyX0y,
OCHOBaHUS1 BO3HUKHOBEHMSI MPaBOOTHOLLIEHWI HA CIyX-
0€, KOHTPaKT, ero BUAbI U CPOK AECTBUS, ero coaepxa-
HVe, 3aMelleHne OOJIKHOCTEN MO KOHKYPCY U T. 4.;

— rpybble HapyLeHust CNyXXebHOoM ANCUMMNNHDI.

OTHOCUTENBHO COLMANbHbIX FAPAHTU MPOKYPOPCKNX
pPaboTHUKOB M COTPYAHUKOB CeACTBEHHOINO KOMUTETa
B denepanbHbix 3akoHax Ne 403-d3, 2202-1 copep-
XUTCS BCEro Tpu CTaTbU: MaTepuanbHOE U COLManbHOEe
obecneyeHne COTPYOHUKOB, ObGecrneyeHne COTpyaHuU-
KOB XWJbIMW TMOMeLLeHNsMIN, obsa3aTeNlbHOe rocynap-
CTBEHHOE JINYHOE CTpaxoBaHME COTPYAHMKOB (CT. 35,
35.1, 36 depepanbHoro 3akoHa Ne 403-P3, cT. 44,
441, 45 depepanbHoro 3akoHa Ne 2202-1). MNMpumeHun-
TEJNbHO Xe K APYrMM BUAAM roCyAapCTBEHHOWN ClyXObl
OEeNCTBYIOT oOTAeNbHble deaepasnbHble 3aKOHbl, pac-
KpbiBaowme 6onee MNOoAPOOHO KaxAayl couuvasbHyo
rapaHTuio.

Monaraem, 4To HaNU4Me ANs Kaxa0ro Buaa rocynap-
CTBEHHOW cnyxbbl ABYyX denepanbHbiX 3aKOHOB SIB-
NSEeTCa yAauyHbIM OMbITOM M B OaNbHEhWweM crnenyet
NPUAEPXKMBATLCSA YKA3aHHOro MNPUHUMNA MNOCTPOEHUS
3aKoHO4aTeNbCTBA O FOCYAAPCTBEHHOWN cnyxo6e.

BbiBoabi

Ha Haw B3rnsig, B HACTOsILLEE BPEMS HET HUKAKUX Mpe-
NATCTBUA K 0ObeAMHEHNIO BCEX WHbIX BUAOB rocynap-
CTBEHHOU CNy>X0bl B €AVIHbIN BUA, — MPABOOXPAHUTENbHYIO
cny>x0y — 1 NPUHATUIO ABYX pefepasibHbiX 3aKOHOB: Of-
HOro — PEryanpyoLLLEro NOPAA0K MPOXOXAEHWS rocyaap-
CTBEHHOV NPaBOOXPAHUTENbHON CNYX0Obl AAHHOIO BUAA;
BTOPOr0 — O COUMalibHbIX rapaHTUSX FrOCYAaPCTBEHHbIX
cnyXalimx npaBooOXpPaHUTENbHOM CNy>XObl.

B nepBoM 3akOHe HEOOXOAMMO 3aKpPEenuTb NOHATUE
NPaBOOXPaAHUTENBbHOM CNy>XObl, OCHOBHble TEPMWHbI,
YCTaHOBUTb MPABOBOE pPErynnpoBaHMe MnpaBOOXPaHn-
TENbHOM CNyXObl, MEPEYUCNTb BUAbI MNPABOOXPAHU-
TEeNbHOW cNyx06bl U rOCYyNapCTBEHHbIE OPraHbl, B KOTO-
pbIX OHa OCYLLECTBASETCS. TakXe B HEM O0JIKHbI ObiTb
onpeaeneHbl OOMKHOCTUM MPaBOOXPAHUTENIbHOW CIyX-
Obl, cneuuvanbHble 3BaHWs, NpaBa U 00S3aHHOCTU CO-
TPYAHWKOB, YCTAQHOBJIEHHbIE ANA HUX OFPaHUY4EHUs U
3anpeTbl, TpeboBaHUsA K UX CyXeOHOMYy MOBeAEHUIO,
NopPSAOK MOCTYMJIEHUS, MPOXOXAEHUS N NpeKpaLLeHns
cnyx06bl, cnyxebHOe BpeMS 1 BPEMS OTAbIXA, CNyXebHas
OVCUMNAHA 1 ap.

YKasaHHble acneKTbl MPOXOXAEHWSA FOCYAaPCTBEHHOMN
CNyX06bl N3HaYasIbHO pernaMmeHTUpPoOBaHbl TPYA0BbLIM 3a-
KOHOOAaTeNbLCTBOM, BCNEACTBME 4Hero B deaepasbHbIX
3aKkoHax 006 OTAEsNbHbIX BUAAX FOCYAAPCTBEHHOW CIyX-
Obl MONYYMIN JOCTATOYHO €ANHOO0OPa3HOE OTPaXXEHUE.
B aTON CBA3M HMYTO He MellaeT yperynvmpoBaTb BCe
nepeyvyncneHHble MOMEHTbI B OAHOM 3akoHe. HaobopoT,
BO3HMKAET BOMPOC, MOYEMY Y rOCYAAPCTBEHHbIX CyXa-
LLMX JOMKHbI ObITh Pa3nnYHbIMU paboyee Bpems 1 BpeMs
oTAbixa, BUAblI OTMYCKOB, AMCLMMAVHAPHbIE B3bICKAHWUS
M NOPSAOK MX HANOXEHUSA, MEPbI MOOLLPEHUSs, NMpasa u
0653aHHOCTW.

AHanornyHbiIMm 006pa3oM U MepeyeHb CoLMasbHbIX
rapaHTUi COTPYOHUKOB PasfiMyHbIX BUAOB rocydap-
CTBEHHOW CnyX06bl A0/KEH ObiTb YCTAHOBMEH B OOHOM
3aKOHe, TaK Kak B LLe/IOM OHU SIBASIOTCS UAEHTUYHBIMU.
Hanpumep, neHexHoe A0BONLCTBUE COTPYAHMKA 0ObIY-
HO COCTOUT M3 MECSIYHOro OKnaga B COOTBETCTBUM C
3aHMMaeMOM AOMXKHOCTbIO M MECAYHOro okjlaga B CO-
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OTBETCTBUM CO CneumanbHbiM 3BaHUEM, @ TakXe BKJIIO-
YyaeT B cebsi Apyrne exemecsiyHble [OMOJSIHUTENbHbIE
BbIMAThl (3@ CTax CnyXObl, 0cOOble YyCNoOBUS CIyX-
Obl, kBanndukaLMoOHHOe 3BaHuWe, paboTy CO cBepe-
HUAMW, COCTaBASAOLWMMU FOCYAAPCTBEHHYIO TaliHy, U
T. 4.). KOHKpeTHble pa3mepbl OO/KHOCTHBLIX OKJaLoB
M 0KJIafQoB MO CreunanbHbiM 3BaHUAM TPAOULMOHHO
onpefensTCs Ha NOA3aKOHHOM YPOBHE, M HUYMTO He
MeLlaeT NPUHMMATb UX Pa3/INYHbIMU NO PA3NYHbIM BU-
[aM NpaBOOXPaHUTENbHOM CNyXObl B 3aBUCMMOCTU OT
CNOXHOCTM BbINOJIHAEMbIX 3a4a4, akTyalbHOCTU AaH-
HOro BMAa NPaBOOXPAHUTENbHONM CNyX0bl ANg rocynap-
CTBa B KOHKPETHbIA NUCTOPUYECKNI MOMEHT, a Hannine
€MHOBPEMEHHOI BbINIAThl A58 NMPUOBPETEHUS XUIbs
KaKk CouManbHOW rapaHTuM B KaXAOM BuAe rocymap-
CTBEHHOW cNnyx0bbl HE OTMeHsieT Toro dakTa, 4To 00b-
eM GUHaAHCUPOBAHUS, BbIAENAEMOrO Ha 3TU Lenu, ans
pPasnuyHbiX rOCYOAPCTBEHHbIX OPraHoB pasnuyeH. Ho
obLLme NonoxeHus, nonaraem, AOMXKHbl ObITb AN BCEX
€OVHbI.

[l CNUCOKUCTO4YHUKOB

Ha ocHOBaHuM BbiLLeCcKa3aHHOro npeaiaraeM BHECTU
B cT. 2 ®epepanbHoro 3akoHa Ne 58-D3 M3meHeHus B
4acTn BBEAEHUS NPABOOXPAHUTENLHOM CNyX6bl B3aMeH
VIMEIOLLLENCA celvac rocynapCTBEHHOWM CAyXObl WHbIX
B1AO0B. CuMTaemMm Heob6XxoAMMbIM pa3paboTaTb N NPUHSTb
denepanbHbIi 3aKOH O NMPABOOXPAHUTENBLHOM Cnyxb6e,
yCTaHaBAMBAKOLLNI NOPAOOK ee NPOXOXAEHUs, a Takxe
denepanbHbIi 3aK0OH, 3aKpergiowWwmin coumanbHble ra-
paHTUKN ee CNy>XXaLlmXx.

MoTpebHOCTbL B MPUHATMM 3akOHa O MPaBOOXPaHu-
TenbHoW cnyx6e ycmaTtpueaeT A. M. Aptembes [17, ¢. 13],
B. H. VMicaeHko cumMTaeT cBoeBpeMeHHbIM pa3paboTaTb U
NpuHATL penepanbHbiii 3akoH «O NpaBoOXpPaHUTENbHOM
neatensHocTu» [18].

[MosiBNneHne yka3aHHbIX 3aKOHOB MNpuBELET K BOC-
CTaHoBJIeHMIO 6a30BOr0 NpUHUMNA eauMHCTBA rocynap-
CTBEHHOW cnyx0bl U eAWHCTBA AEATENIbHOCTU roCy-
LAPCTBEHHbBIX OPraHOB W MOJIOKMTENIbHO CKaXeTCs Ha
3dPeKTUBHOCTU GYHKLNOHNPOBAHUS rOCY0aPCTBEHHOMN
cnyx06bl B LENIOM Kak eMHOM CUCTEMBI.

1. Vedyashkin S. V., Nagornikh R. V. New concept of public service of the Russian Federation in law enforcement:

the time has come // BecTHuk TOMCKOro rocyfapCTBEHHOrO YHUBeEpPCUTETA.

C.5-13.

Cep.: MpaBo. 2020. Ne 35.

2. MNpuwkosel, A. A. K Bonpocy o0 npaBooxpaHuTenbHomn cnyxbe // Poccuiickas toctuums. 2017. Ne 7. C. 59-63.
3. YanHoB C. E. locynapcTBeHHasi npaBooxpaHuTesbHas ciyxba: 6biTb nnm He 6biTb? // )KypHan poccuinckoro npaea.

2016. Ne 11 (239). C. 6-71.

4. PasbsicHeHne KomuteTta 06 UCKMIOYEHUN N3 CUCTEMbI FOCYAAPCTBEHHOM CYXObl «NPAaBOOXPAHUTENLHOM CYXObl» 1
BKJIIOYEHUN B HEE «OCYAAPCTBEHHOM CNy>XObl NHBIX BUAOB»: padbsicHeHns lfocynapcteeHHol Qymbl PepnepansHoro Co-
6panus Poccuiickoi Pepepaumm ot 6 nona 2016 r. URL: http://www.garant.ru/products/ipo/prime/doc/71336310/ (nata

obpaweHuns: 08.07.2021).

5. 3acepaHue locynapcteeHHo Oymbl PepepansHoro Cobparus 24 mapta 2015 . Ne 224 «O npoekTe dpenepanbHOro 3a-
KoHa Ne 685589-6 “«O BHeceHUn nameHeHuii B @epepanbHelin 3akoH “O cucTeMe rocyaapcTBeHHOM cnyx6bl Poccuiickoi
depnepaummn’” v oTaeNbHbIE 3aKOHOAATENbHbIE akThl Poccuiickoit Depepaumm (B 4acTy yTOYHEHWS BUAOB rOCYAaPCTBEHHOW
cnyx6bl Poccuiickonn depepaumnn)”’», pacCMOTPeHNE 3akoHomnpoekTa B nepBoM 4teHun. URL: http://transcript.duma.
gov.ru/api_search/?search_mode=number&sessid=5579&dt_start=&dt_end=&deputy=&type=any&number=685589-

6&keyWords (naTta obpatueHms: 08.07.2021).

6. HaropHbix P. B. ADMYHUCTpaTMBHO-NPaBOBOE peryanpoBaHne rocyaapCcTBeHHON cnyx6bl Poccuiickon denepaunn B
NpaBoOXpaHUTeNbHOM cdepe : auc. ... A-pa iopua. Hayk. M., 2016. 436 c.

7. OnbeBckuii A. B., 3ases E. [1. 3akoHogaTenbHble NPeAnochifikm A8 BO3BPALLEHWS HA COBPEMEHHOM 3Tare K BOMpocy
0 NpaBoOXpaHUTeNbHOM cnyxbe // AoMUHUCTPaTUBHOE Npaeo v npouecc. 2019. Ne 10. C. 59-62.

8. Ko3baHeHko B. A. VIHble BUAbI rOCY0APCTBEHHOM CNY>XObl — MPaBOOXpaHUTENbHas cnyxba: 3akKoH 1 JOKTpUHA // AKTy-
anbHble Npobnembl poccuiickoro npaea. 2018. Ne 9 (94). C. 92-101.

9. CtenaHeHko 0. B. MpaBooxpaHuTenbHas AesTeNbHOCTb: 3BOIIOLMS TEOPETUYECKMX B3rNAA0B // COBPEMEHHbIN IOPUCT.

2013. Ne 3. C. 60-87.

10. bapaHkos B. J1. [paBOBOE perynnpoBaHne CoumanbHOM 3almnTbl COTPYAHUKOB NPABOOXPaHUTENbHbBIX OpraHoB // XKyp-

Han poccuiickoro npasa. 2012. Ne 1 (181). C. 82-88.

11. Nagornykh R. V. State Service in the Law Enforcement Sphere and Its Major Features // Penitentiary Science. 2020.

Vol. 14, no 4 (52). Pp. 576-580.

12. Bobpos A. M., TeneruH A. C. focynapcTBeHHas cnyx6a HbIX BUOOB: MOHATUE 1 ee 0COBEHHOCTIN // ADMUHUCTPAaTUB-

Hoe npaBo 1 npouecc. 2018. Ne 9. C. 55-60.

13. baxpax [. H. MunutapusoBaHHas cnyxbta Poccuu // Poccuiickuii topuandeckuii xypHan. 2005. Ne 1 (45). C. 20-27.

14. TlosicHuTenbHass 3anucka K
HOM cucteme Poccuiickon
08.07.2021).

depnepaumn».  URL:

npoekTy deaepansHOro  3akoHa
https://sozd.duma.gov.ru/bill/379630-7

«O cnyxbe B YroJIOBHO-UCMNOJHUTENb-

(nata obpaleHus:

15. Kaprnoe 3. C. O npoekte denepanbHoro 3akoHa «O cnyxbe B yronoBHO-UCMONHUTENbHOW cucteMe Poccuiickon
denepaumn» // Mpobnembl NPaBOBOro 06ecrneyeHnss X03aMCTBEHHOM OeATEeNIbHOCTM OPraHoB U YYPEXAEeHWU YronoB-
HO-WUCMONIHUTENBHOWN CUCTEMbI U OpraHM3auum Tpyaa OCYXAEHHbIX : Matepuasbl Hayd.-npakT. KoHd. Bnagumunp, 2015.

C.61-66.

2023, tom 17, Ne 1 (61)



80

16. KansawwuH A. B. CoBpeMeHHOE COCTOsIHME M NMepCnekTUBbl Pas3BUTUS 3aKOHOAATENLCTBA O CNyX6e B HEKOTOPbIX BU-
nax penepanbHO rocyaapCTBEHHOM CNy>X0Obl, CBA3aHHOW C MPABOOXPAHUTENbHOM AEATENbHOCTLIO // ADMUHUCTPATUBHOE
npaso 1 npouecc. 2017. Ne 8. C. 36-41.

17. AptembeB A. M. TocynapcTBeHHas NpaBoOXpaHUTENbHas cnyxba: CUCTEMHbIE CBOMCTBA, GYHKLUMK, MPpaBoBoe obecne-
yeHue : agToped. auc. ... A-pa opua. Hayk. M., 2008. 56 c.

18. NcaeHko B. H. O coBepLUeHCTBOBaHNN 3aKOHO4ATENbHOIr0 06ecrneyeHnst NpaBooOXpaHUTENIbHON AesATenbHOCTH // AKTY-
anbHble Npobnemel poccuinckoro npaea. 2015. Ne 9 (58). C. 162-166.

[l REFERENCES

1.VedyashkinS.V.,NagornikhR.V.NewconceptofpublicserviceoftheRussianFederationinlawenforcement:thetimehascome.
Vestnik Tomskogo gosudarstvennogo universiteta. Ser.: Pravo = Tomsk State University Journal. Series: Law, 2020, no. 35,
pp. 5-13. (In Russ.).

2. Grishkovets A.A. On the question of law enforcement service. Rossiiskaya yustitsiya = Russian Justice, 2017, no. 7,
pp. 59-63. (In Russ.).

3. Channov S.E. Law enforcement public service: to be or not to be? Zhurnal rossiiskogo prava = Journal of Russian Law,
2016, no. 11 (239), pp. 6-71. (In Russ.).

4. Explanation of the Committee on the exclusion of the “law enforcement service” from the public service system and the
inclusion of “other types of public service” in it: Explanations of the State Duma of the Federal Assembly of the Russian
Federation of July 6, 2016. Available at: http://www.garant.ru/products/ipo/prime/doc/71336310/ (In Russ.). (Accessed
July 8, 2021).

5. Meeting of the State Duma of the Federal Assembly on March 24, 2015 No. 224 “On the Draft Federal Law No. 685589-6
“On Amendments to the Federal Law “On the system of public service of the Russian Federation” and certain legislative acts
of the Russian Federation (in terms of clarifying types of public service of the Russian Federation)”, consideration of the draft
law in the first reading. Available at: http://transcript.duma.gov.ru/api_search/?search_mode=number&sessid=5579&dt_
start=&dt_end=&deputy=&type=any&number=685589-6&keyWords (In Russ.). (Accessed July 8, 2021).

6. Nagornykh R.V. Administrativno-pravovoe regulirovanie gosudarstvennoi sluzhby Rossiiskoi Federatsii v
pravookhranitel’noi sfere: dis. ... d-ra yurid. nauk [Administrative and legal regulation of public service of the Russian Fed-
eration in the law enforcement sphere: Doctor of Sciences (Law)]. Moscow, 2016. 436 p.

7. Ol'shevskii A.V., Zayaev E.D. Legislative prerequisites for returning to the issue on law enforcement service at
the modern stage. Administrativnoe pravo i protsess = Administrative Law and Process, 2019, no. 10, pp. 59-62.
(In Russ.).

8. Kozbanenko V.A. Other types of public service — law enforcement service: the law and doctrine. Aktual’nye problemy
rossiiskogo prava = Actual Problems of Russian Law, 2018, no. 9 (94), pp. 92-101. (In Russ.).

9. Stepanenko Yu.V. Law enforcement activity: evolution of theoretical views. Sovremennyi yurist = Modern Lawyer, 2013,
no. 3, pp. 60-87. (In Russ.).

10. Barankov V.L. Legal regulation of social protection of law enforcement officers. Zhurnal rossiiskogo prava = Journal of
Russian Law, 2012, no. 1 (181), pp. 82-88. (In Russ.).

11. Nagornykh R.V. State service in the law enforcement sphere and its major features. Penitentiary Science, 2020, vol. 14,
no. 4 (52), pp. 576-580.

12. Bobrov A.M., Telegin A.S. Public service of other types: the concept and its features. Administrativnoe pravo i protsess
= Administrative Law and Process, 2018, no. 9, pp. 55-60. (In Russ.).

13. Bakhrakh D.N. Militarized service of Russia. Rossiiskii yuridicheskii zhurnal = Russian Law Journal, 2005, no. 1 (45),
pp. 20-27. (In Russ.).

14. Explanatory note to the draft federal law “On service in the penal system of the Russian Federation”. Available at:
https://sozd.duma.gov.ru/bill/379630-7 (In Russ.). (Accessed July 8, 2021).

15. Karpov E.S. On the draft federal law “On service in the penal system of the Russian Federation”. In: Problemy pravovogo
obespecheniya khozyaistvennoi deyatel’nosti organov i uchrezhdenii ugolovno-ispolnitel’noi sistemy i organizatsii truda
osuzhdennykh: materialy nauch.-prakt. konf. [Problems of legal support of economic activity of bodies and institutions
of the penal system and organization of labor of convicts: materials of scientific and practical conference]. Vladimir, 2015.
Pp. 61-66. (In Russ.).

16. Kalyashin A.V. The current state and prospects for the development of legislation on service in some types of fed-
eral public service related to law enforcement. Administrativnoe pravo i protsess = Administrative Law and Process, 2017,
no. 8, pp. 36-41. (In Russ.).

17. Artem’ev A.M. Gosudarstvennaya pravookhranitel’naya sluzhba: sistemnye svoistva, funktsii, pravovoe obespechenie:
avtoref. dis. ... d-ra yurid. nauk [Public law enforcement service: system properties, functions, legal support: Doctor of Sci-
ences (Law) dissertation abstract]. Moscow, 2008. 56 p.

18. Isaenko V.N. On improving the legislative support of law enforcement activities. Aktual’nye problemy rossiiskogo prava
= Actual Problems of Russian Law, 2015, no. 9 (58), pp. 162-166. (In Russ.).

MEHWUTEHUWMAPHAA HAYKA



H IOpuanyeckmne Hayku

81

CBEAEHNSA OB ABTOPE / INFORMATION ABOUT THE AUTHOR

SAYAPL CEPFEEBUY KAPIMOB - kaHanpaT topuanye-
CKUX HayK, OOLLEHT, AOUEHT kadeapbl rpaxaaHcKoro npa-
Ba CaHkT-leTepbyprckoro uHcTUTyTa (dDunnana) Bce-
POCCUINCKOro rocyapCTBEHHOrO YHMBEpCUTETA KOCTULIMMN
(PMA MuHiocta Poccun), Cankr-lNetepbypr, Poccus,
esk33@mail.ru, https://orcid.org/0000-0003-0787-6307

EDUARD S. KARPOV - Candidate of Sciences (Law),
Associate Professor, associate professor at the Department
of Civil Law of the Saint Petersburg Institute (Branch) of
the All-Russian State University of Justice (RLA of the
Ministry of Justice of Russia), Saint Petersburg, Russia,
esk33@mail.ru, https://orcid.org/0000-0003-0787-6307

Cmambsi nocmynuna 25.10.2022

2023, tom 17, Ne 1 (61)



82

HayyHas cTaTba -m
YK 342 @ —

doi: 10.46741/2686-9764.2023.61.1.009

PegopMupoBanHe CHCTEMbI TOCYAQPCTBEHHOT'O KOHTPOASI (HaA30pa)
B YCAOBHSIX H3MEHEHHS ACIiCTBYIONIET0 3aKOHOAATECALCTBA

. CEPIrEN AJIEKCAHAPOBWY POMAHOB
MOCKOBCKUIA FOCYOapCTBEHHbIN topuandecknii yHusepcuteT (MIHOA) vmeHun
0. E. KytadmHa, MockBa, Poccus, cergei.romanoff@yandex.ru, https://orcid.
org/0000-0001-6893-9346

Pedepar

BBepeHue: cTaTbsi NOCBsLLEHa BonpocaM pedopMmMpoBaHnst CUCTEMbI KOHTPOJIbHO-HaA30PHbIX
OpraHoB B COBpPeMeEHHOW Poccun. AHann3npyioTcs atanbl CTAHOBJIEHUS U PAa3BUTUA AaHHbIX Opra-
HOB, TpaHchopMaums 3aKOHOA4ATENBLCTBA O KOHTPOJIE U Haa30pe. Llesib: paccMOTpeTb TpaHchop-
Mauuio KOHTPObHO-HAA30PHOMO UHCTUTYTa B COBPEMeEHHOI Poccumn; npoaHanManpoBaTb HopMa-
TUBHYI0 6a3y, Ha OCHOBAHUW KOTOPOW OCYLLECTBASETCH «apPXUTEKTYPa» KOHTPOJIbHO-HAA30PHOr0O
MexaHn3ma rocynapcTBa; packpbiTb HOBblE MOAXOAbI K MOTHOMOYUAM KOHTPOJIbHbLIX U HAA30PHbIX
opraHoB Poccuiickolh @enepaummn, 3akpenieHHbIX eNCTBYIOWNM 3aKOHO4aTeIbCTBOM O KOHTPOJe
1 Haa3ope. MeToao/10rn4eckyto OCHOBY COCTaBNSAIOT NIOrMKO-IOPUANYECKNIA, CPABHUTENIbHO-NPaBO-
BOW, OVCKPUNTUBHbIA METOAbl, METOAbl KOHTEHT-aHanM3a, No3HaHUsa NPaBOBON OENCTBUTENbHO-
CTW. BbiBOAbI: aHANN3 OeiCcTBYOWEero 3akoHoaaTenbcTea B cepe KOHTPOAs U Haa3opa no3BoJis-
eT roBOpPUTb O TOM, YTO NnocneaHui atan pedopmMmMpPoBaHNSA KOHTPOJSIbHO-HAA30PHOI0 MexaHu3amMa
1 ero geaTenbHOCTU, Bbipa3uBLLUNNCS B pa3dpaboTke deaepanbHOro 3akoHa «O rocyaapcTBEeHHOM
KOHTpOJNie (Hag3ope) U MyHuuunanbHOM KoHTpone B Poccuiickoin depepaumn», nmeeTt psg npe-
MMYLLECTB: U3MEHeHa 1 paclumpeHa chepa NPpUMEHEeHUs PUCK-OPUEHTUPOBAHHOIO noaxoaa npu
OCYLLECTBJIEHMN TOCYAAPCTBEHHOIO KOHTPOMS M HaA30pa, NPOBEAEHO 3aKOHOAATENbHOE 3aKpe-
nineHne BCEBO3MOXHbIX KOHTPOJIbHO-HAA30PHbIX MEPOMNPUATUA U UHCTPYMEHTOB, KOTOpble MO-
ryT NPUMEHSATLCS OpraHamMm KOHTPONSA 1 Haa3opa; obecnedyeH oTxon OT TOTa/lbHOrO NPUMEHEeHUs
NMPOBEPOK Kak OCHOBHOIO MHCTPYMeEHTa B paboTe OpraHoB KOHTPOJS U HaA30pa; co3aaHa egmHas
cucTema npuHLUKMNOB, Ha OCHOBAHUN KOTOPOK CO34aeTCs U pa3BMBaeTCS KOHTPOJIbHO-HAA30PHbIN
MEeXaHU3M.

KniwouyeBble cnoBa: KOHTPOJb, HAA30P; MEXAHM3M FOCYOapCTBa; KOHTPOSIbHO-HAA30PHbIE
opraHbl; KOHTPOJIbHO-HAA30pHasA AesATeNbHOCTb, NPOPUNAKTUKO-0PUEHTUPOBAHHbLI (MPEBEHTUB-
HbIA) NOAXOA; PUCK-OPUEHTUPOBAHHBIA NOAXO0A; KOHTPOJIbHO-HAA30PHbLIN UHCTUTYT MexaHu3ma
rocynapcTBa; BbIOOPOYHbIN KOHTPOJb; MUHCAEKLMOHHbIA BUSUT.
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Abstract

Introduction: the article discusses issues of reforming the control and supervisory system
in modern Russia. It analyzes stages of formation and development of these bodies, as well as
transformation of legislation on control and supervision. Purpose: to consider transformation of the
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state control and supervisory institution in modern Russia; analyze the regulatory framework on
the basis of which the “architecture” of the state control and supervisory mechanism is carried out;
consider new approaches to the powers of control and supervisory authorities of the Russian Fed-
eration, enshrined in the current legislation on control and supervision. The methodological basis
consists of logical-legal, comparative-legal, descriptive, content analysis, and legal reality cognition
methods. Conclusions: the analysis of the current legislation in the field of control and supervision
suggests that the last stage of reforming the control and supervisory mechanism and its activities,
expressed in the development of the Federal Law “On state control (supervision) and municipal con-
trol in the Russian Federation”, has a number of advantages: the scope of application of the risk-
based approach in the implementation of state control and supervision is expanded; all kinds of
control and supervisory measures and tools that can be used by control and supervisory bodies in
carrying out their activities are fixed in legislation; the total use of inspections as the main tool in the
work of control and supervisory bodies is avoided; a unified system of principles for elaborating a

control and supervisory mechanism is created.

Keywords: control; supervision; state mechanism; control and supervisory bodies; control
and supervisory activities; prevention-oriented (preventive) approach; risk-oriented approach; con-
trol and supervisory institute of the state mechanism; selective control, inspection visit.

5.1.2. Public law (state law) sciences.

For citation: Romanov S.A. Reforming the state control (supervisory) system in the context of
changing legislation. Penitentiary Science, 2023, vol. 17, no. 1 (61), pp. 82-88. doi: 10.46741/2686-

9764.2023.61.1.009.

BBeneHune

AKTYyanbHOCTb UCCNefoBaHns obycnoBreHa nosieie-
HUEM HETUMUYHbIX MOAKOHTPOJIbHBIX U MOAHAA30PHbIX
06beKTOB B rpaxaaHckoMm 060poTe, YTO NPUBOAMUT K He-
obxoanmocTn pedopMMpPOBaHUS COBPEMEHHOI cuUCTe-
Mbl OPraHOB KOHTPONS U HaA30pa U 3aKOHOOATENbHOro
3aKpEenNeHNs HOBbIX METOANK MPOBEAEHNS KOHTPOJIbHbIX
1 HAA30PHbIX MEPOMNPUATUIA.

Pa3BuTre coBpeEMEHHOM CUCTEMbI FOCYAAPCTBEHHO-
ro KOHTPOAsa (Hag3opa) onpenenseTcss COOTHOLEHUEM
MOHATUN «KOHTPOJIb» N «HA[30P», UX OTPAXEHNEM B OEN-
CTBYIOLLLEM 3aKOHOOATENbLCTBE U OOLLEelr Teopum npaea
[1]1.

Oco60e BHMMaHVe HeOBXo0AMO yaenuTb nocnegHe-
My aTany pedopMbl KOHTPOJIbHO-HAA30PHOM AeaATesNb-
HocTu B Pocculickon ®epepaunn. Tak, npu cpaBHU-
TeNnbHOM aHanuse deaepanbHbix 3akoHOB oT 31.07.2020
Ne 248-®3 «O rocynapcTBEHHOM KOHTpoOJe (Haa3ope) u
MyHMUMNanbHOM KOHTposie B Poccuiickon depepaumm»
1 oT 26.12.2008 Ne 294-d3 «O 3awwmnTe npas opuanye-
CKUX NUL, N UHOMBUAYaNbHbIX NpeanpuHuMaTenei npu
OCYLLECTBNEHNN T[OCYLAPCTBEHHOrO KOHTpPONsa (Hag-
30pa) M MYHULMNANBHOIO KOHTPONSA» MOXHO OTMETUTb
npenMyLLecTBa NepBoro, TakMe Kak: AeTasibHas perna-
MeHTauMsa KOHTPOJIbHO-HAA30PHbIX MEPOMNPUATUIA, OCY-
LEeCTBNSEMbIX OpraHamMu rocyaapCTBEHHOr0 KOHTPONA
(Hagp3o0pa); pacwmpeHue cdepbl NPUMEHEHUS HOBOrO
ONs CUCTeMbl FOCYAAPCTBEHHOro KOHTPOAsS (Hags3opa)
PUCK-OPUEHTUPOBAHHOIO MNOAX0AQ; AeMOoKpaTuM3auma
MexaHu3Ma KOHTPOJIbHO-HAA30PHbIX MeponpuaTUii 1
yX0[4, OT NPOBEPOK KaK IPKOr0 MHCTPYMEHTA KOHTPOJIb-
HO-HAA30pPHOM CUCTEMBI; 0TKAa3 OT KapaTesibHOro noa-
Xona TnMpu  OCYLLECTBIEHUM KOHTPOJIbHO-HAA30pHOM
0EeATenbHOCTN, ero 3aMeHa Ha nNpoduUNaKkTUKO-OpUEH-
TUPOBAHHbIN (MPEBEHTUBHLIN) NOAXO4, YTO, MO MHEHUIO
aBTOPOB 3aKkOHa, CHU3UT aAMMHUCTPATMBHOE JaBlie-
HMEe OpraHoB rOCYLApPCTBEHHOIO KOHTpONs (Hags3opa)
Ha MOAKOHTPOJIbHbIE U MOAHAA30PHblIE 0OBLEKTHI MpuU

OCYLLECTBIEHUM MW KOHTPOJIbHO-HAA30PHON AeATENb-
HOCTW; 3aKpenjeHne eaAnHON CUCTEMbI MPUHLMMNOB FrOCy-
[apCTBEHHOro KOHTPOnS (Hagsopa), MyHULMNaNbHOrO
KoHTpong [2].

Tak>xe o4eBMAOHbIM OCTAeTCs U TOT pakT, 4TO B COBpe-
MEHHOM POCCUINCKOM 3aKOHOAaTeNIbCTBE NPUCYTCTBYET
npobnema yHudbUKaunuM MNOHATUNHO-KATErOpManbHOro
annapara KOHTPOJIbHO-HaaA30pHOM chepbl. Heobxoanmo
NoAYEPKHYTh, 4TO AaHHasa NnpobnemMa ocTaeTcs Hepaspe-
LUEHHOW 1 He TePSsIET CBOEN aKTyasIlbHOCTU.

OcHoBHasi yacTb

PaccmaTpuBas KOHTPOJIbHO-HAA30pPHbIE OpraHbl U
X OEeATeNIbHOCTb, BaXHO OTMETUTb, YTO OHWN ABNAIOTCS
CBA3YIOLLMM 3BEHOM BCEN CUCTEMbI FOCYLAPCTBEHHOIO
ynpasneHus. OgHako Kak B TEOpWUK npasa, Tak 1 B Aei-
CTBYIOLLLEM OTEYECTBEHHOM 3aKoHOLaTe/IbCTBE OTCYT-
CTBYET 4YeTKOe pas3rpaHuvyYeHne KOHTPONsa W Haasopa.
Bonpoc 0 COOTHOLLEHUM AaHHbIX MOHATUI OCTAaeTCs ANC-
KYCCUOHHbIM.

CyLLeCTBYEeT HECKONIbKO OOBbSACHEHMUI CyLLeCTBOBA-
HUS JaHHOW Npob6nembl. 3akoHOoAaTeNb YETKO He pas-
rpaHu4ymBaeT KOHTPOJb 1 Haa30p. B paae HopmMaTuBHbIX
aKTOB [aHHbIE€ MOHATUS BbICTYNAIT KakK CUHOHUMbI, YTO
elle 6onee yCnoxHseT CUCTEMY KOHTPOJIbHO-HaL30PHO-
ro afieMeHTa annaparta rocygapcrsa [3].

MOXHO BbIAENNTb HECKOJIbKO NOAXOA0B K TOJIKOBA-
HUIO TEPMUHOB «KOHTPOJIb» U «HAA30p» B aAMUHUCTPA-
TMBHOM npaBe. [lepBbll OCHOBLIBAETCA Ha TOM, 4TO
KOHTPOMb U HAA30pP — 3TO TOXAECTBEHHbIE MOHATUS [4].
Hanpumep, B COOTBETCTBUM CO CT. 2 pefepasibHoro 3a-
KoHa «O 3awuTe Npas PUANYECKNX NUL, U UHOMBUAOY-
afbHbIX NpeAnpuHUMaTeNielr Npu OCyLLEeCTBIEHNN FOCy-
[AapCTBEHHOrO KOHTPONS (Hag3opa) U MyHULMNanabHOro
KOHTPONSA» KOHTPOJIb (HaA30p) TPaKTyeTCcsa Cleaylowmm
06pasoM: «roCynapCTBEHHbIA KOHTPOb (HAA30p) — Aes-
TENIbHOCTb YNOJIHOMOYEHHbIX OPraHOB rOCYAapCTBEHHOM
BN1ACTW, Harnpas/ieHHaa Ha npeaynpexaeHne, Bbigsie-
HVe N NpeceYeHne HapyLLEHNI IOPUANYECKUMIN INLLAMN,
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VX PYKOBOAUTENSAMU U UHBIMU OOJIKHOCTHBIMW L AMMU,
MHOMBUAYaANbHBIMW NPEeANPUHUMATENSIMN, UX YMNONHO-
MOYEHHbIMU MpPeacTaBuUTeENaMn TpeboBaHU OeNCTBy-
lowero 3akoHogaTtenbctea Poccuiickon depepauun...».
Kak mMbl BuamMm, 3akoHogaTenb He pas3genser KOHTPOsib
M HaZ30p, aHaNOrMyHble GOPMYIMPOBKM MOXHO BCTpE-
TNTb U B psaae ctateli KoAlN P®, a Takxxe MHbIX HOpMaTUB-
HbIX MPABOBbIX aKTaxX.

0. A. Tuxomupos [5] npuaepxuBaeTca Apyro no3u-
LMK, CYyTb KOTOPOW CBOAMTCS K TOMY, YTO Ha430p sBAsSeT-
CSl Hepa3pPbIBHOM COCTABAAOLLEN KOHTPOJIS.

Ewle oavH noaxon 3akfyaeTcs B TOM, YTO HAA30p
paccMaTpuBaeTcs kak caMOCTOATESbHbINA cnocob ocy-
LLEeCTBNEHNSA rOCYAAPCTBEHHbIX BAACTHBIX MOSHOMOYUNA
KOMMETEHTHbIMW OpraHamMu, HamnpaeJfEHHbIA Ha yCTa-
HOBJIEHME ANCLUMANHBI M 3aKOHHOCTW B NOAHAL30PHbIX
obbekTax. Mpy aTOM 0TMEYaEeTCs, 4YTO Kak Haa30p, Tak U
KOHTPOJIb MOTYT MMETb CXOXMWE MO CBOEMY COAEPXKAHUIO
3NIEMEHTbl OCYLLECTBMIEHMS cheundunyeckon aedatenb-
HOCTU. CTOPOHHMKAMWN OAHHOM TOYKWN 3PEHUS SBASIOTCA
®. C. PasapeHos, E. B. LLlopuHa, B. ®. llomkunHa.

Ham 6nunska no3uumsa npodeccopa H. M. KoHuHa [2],
KOTOPbI paccMaTpuBaeT KOHTPOJb Kak OPraHn3aLmnMoH-
HO-MPaBOBOW CNOCOO YCTAHOBMIEHUSI B MOAKOHTPObHbIX
ob6beKkTax rocygapCTBEHHOW OUCLUMIMHBI U 3aKOHHOCTHN
NyTEM OCYLLECTBJIEHNSA Creumndn4eckor rocynapCcrTBeH-
HO-BNACTHOW [EATEeNbHOCTU U CUCTEMHOro Habnwope-
HUS 3a [OeATeNbHOCTbIO MOAKOHTPOJIbHBLIX 00bLEeKTOB
C LEeNbl0 YCTAHOBMEHUSA COOTBETCTBUS MX PELLUEHUN ©
0EeNCTBMIA HOPMATMBHLIM TPEOOBAHUSAM AENCTBYIOLLENO
3akoHOOaTeNnbCTBa. Y4YeHblli BblAENSeT HECKOJIbKO 006s-
3aTesibHbIX YaCTeN, KOTOpPblEe AONXEH COAEPXATb B cebe
KOHTPOJb:

1. OcyuiecTBNIieHNE CMCTEMATMYECKOM NPOBEPKN pe-
anbHOro pe3ynbraTta paboTbl MOAKOHTPOJbHLIX 0ObEKTOB
B CPABHEHMM C HAMEYEHHbIMU NoKa3aTensamMu.

2. OcylecTBneHne KOHTPOJIbHOM AeATEeNbHOCTY ANs
NPOBEPKM METOAO0B U CPEACTB, KOTOPblE MCMOMb30BA-
JINCb NPU AOCTUXEHUN HEOOXOOMMbIX PEe3yNnbTaToB, Ha
npeamMeT Ux 3aKOHHOCTU, COOTBETCTBUS AENOBON U Ciy-
XeOHOWN 3Tnke, GUHAHCOBO-XO3SANCTBEHHOM Heobxoan-
MOCTW U LLEeNnecoodbpasHOCTM.

3. M0 OKOHYaHMWN KOHTPOJIbHBLIX MEepOonpuUsaTUii B OT-
HOLLEHUN NOAKOHTPOJIbHLIX 0OBEKTOB OCYLLECTBNSAETCS
NPUHATNE COOTBETCTBYIOLLMX HEOOXOAMMbIX MEpP, KOTO-
pble MOFYT KaK HOCUTb MONOXUTENbHbBIN XapakTep, Tak 1
OTNMYaTbCS HEraTUBHBLIMY CBONCTBAMMU.

Mpun paccMOTPEHUN TEPMUHA «KOHTPOJIb» B AAHHOM
KJto4e OTMETUM, YTO LeSib KOHTPOJS HE OrpaHNYnNBaETCs
VCKJIIOYNTENIBHO YCTAHOBNEHMEM 3aKOHHOCTU U NPaBo-
nopsiaka, Ho TakXke HanpasiieHa Ha obecneyeHne uene-
Cc0006pa3HOCTM N 3DDEKTUBHOCTU.

OCHOBbIBAsICb Ha BbILLECKA3aHHOM, MOXHO BbIAENUTb
cnepylowme KpUTeEPUN pa3rpaHnNyeHmnss TEPMUHOB «KOH-
TPOSb» N «HAA30p»: NapamMeTpbl OxBaTa paccmaTpuBa-
emMoll chepbl OeAaTenbHOCTU; pa3Hoobpasne MeToaos,
cnoco6oB 1 nNpaBoBbIX GoOpM peanusauunm cneunduye-
CKOW O,eAaTeNIbHOCTU.

KOHTpOb OCYLLECTBASETCA B OTHOLLEHUM OpraHn3a-
LMOHHO MOOYNHEHHbIX UL, (CyObEKTOB AEATENbHOCTN),

HaA30p — 9TO AEATENbHOCTb, MPOTUBOMNOIOXHASA B NPea-
METHOM OTHOLLEHUN, NUL, (MOAHAA30PHbIX CYObEKTOB),
KOTOPbIE MPU OCYLLECTBEHUM HAL30PHOM OeATeNbHO-
CTW HEe HaxoAsaTCs B aAMUHUCTPATUBHOM U KakoM-mbo
VHOM MOAYMHEHUM Yy OpraHoB Haa3opa. PaccmartpuBas
006beKTbl KOHTPOJIbHOM W HAA30PHOM AEATENIbHOCTU, He-
06X0AUMO MOAYEPKHYTb, YTO AUCUUMAMHA, PUHAHCHI U
Opyrve nogkoHTPOJibHble 0OBbEKTHI 0OObLIYHO BKJIKOYAKOT-
CS B LUMPOKUIA KPYr pasinyHbiX HanpaBfeHNn OeaTenb-
HOCTW MNOOKOHTPOJbHLIX 0O6bEKTOB. lpu CpaBHEHUM C
06bEKTOM Haa30pa JaHHOe YCIIOBUE MEHSIETCS, U K Bbl-
LeyKka3aHHbIM HamnpaefeHnsaM npubaBngalTCs Hekue
crneunanbHble npaBuna (CaHuTapHble, NPOTMBOMNOXap-
Hble U T. 1.).

Takum 06pa3oM, M3yYeHne Takux TEPMUHOB, Kak
KOHTPOMb 1 HAA30p, B UX TOXAECTBEHHOCTN NpeacTaB-
NSIeTCa HEBEPHbIM. B COBPEMEHHBIX peanusx C y4eToM
M3MEHEHUS 3aKOHO4ATeNbCTBA BbiCKa3blBAEMbIE MPeEL-
JNIOXEHMA 0 pa3rpaHMyeHnm KOHTPONS 1 Haa30pa 1 CooT-
BETCTBYIOLLEN AEATENbHOCTU, KOTOPAas AO/MKHA paccMa-
TPUBaTbCS Kak OTAESNIbHble, CAMOCTOATENIbHbIE PYHKLINMN
rocynapCTBEHHbIX OPraHOB BACTU, @ TakXe O 3akpenne-
HUW PA3NNYHBIX MPOLLEAYP UX MPOBEAEHNS 3aCTYyXXUBAOT
0c060ro BHAMaHUS.

Mpn paccmoTpeHun Bonpoca O CTAHOBAIEHUM U pas3-
BUTUN UHCTUTYTA rOCYAApPCTBEHHOIO KOHTPOMS U Haf-
3o0pa B Poccuiickoin depepaumn onpenenm HeCKOJIbKO
YCNOBUM, NPY KOTOPbIX AaHHbIA MHCTUTYT OCYLLLECTBASET
CBOIO AEeATEIbHOCTb B 00LEM MEXAHNU3ME COBPEMEHHO-
ro pOCCUINCKOro rocynapcTaa.

lMepBbIM ycnoBnemM aBRSeTCS TO, YTO ANS rocynap-
CTBEHHO-BNACTHON cdepbl OeATeNIbHOCTb WHCTUTYTa
rocynapCTBEHHOr0 KOHTPOAS U Hag3opa siBAsieTcH He-
OTAENUMONM OT CaMol npupoabl rocygapctea. VHbiMn
CrnoBamMu, NMpoBepka eaMHOO0OPa3HOro MCMOJIHEHUS U
NPUMEHEHNS 3aKOHOB U MHbIX HOPMATUBHbBIX aKTOB Bbl-
CTynaeT CyLLEeCTBEHHbIM YCIOBUEM HOPMANIbHOro MyHK-
LIMOHMPOBAHUS MEXaHM3Ma rocyaapCcTBa.

CnepnyowmnmM ycrnoBmeMm, npu KOTOPOM pa3BUBAETCSH
cneundun4ecknin MUHCTUTYT rOCYAAPCTBEHHOIrO KOHTPOIS
M HaA30pa, MOXHO MpU3HaTb ONpeaeNieHHbI YPOBEHb
pas3BuTUA rocygapcTea: HaaMyne nNMcaHoro npasa (3a-
KOHbI, MOCTAHOBMIEHUS, PACMOPSXEHNUS, NMPUKa3bl); Ae-
neHne obuiecTBa Ha couvalbHble FPyNMbl U, Kak cnen-
CTBME, CTOJIKHOBEHWE WX MHTEPECOB (0OLLECTBEHHBbIX,
NONTUYECKUX U T. A.); KOPEHHbIE U3MEHEHUS B 00Lle-
CTBEHHO-rocygapCTBEHHOM YCTPOWCTBE, Kak NpaBuio B
3aKoHOOAaTeNbCTBE.

Tak, COBpEMEHHbI UHCTUTYT rOCYLaPCTBEHHOIO KOH-
Tponsa u Hap3opa Poccuiickor Pepepaumm npoLuen He-
CKOJIbKO 3TarnoB B CBOEM Pa3BUTUMN.

[MepBbI — NepexoaHbIn — 3Tan BKJYaeT nepmos, C
1991 no 1993 rr. XapakTepuayeTcsa pe3kum ocnabneHun-
€M rocynapCTBEHHOIro KOHTPOJS, NOJSIHOM NNMKBUAALMEN
VHCTUTYTa 0OLLLECTBEHHOr0 KOHTpons. [aHHble npeob-
pa3oBaHUsa NPUBEM K TOMY, YTO KOHTPOJIbHO-HAA30p-
HbIl MexaHW3M rocygapcTBa, OTBevYawlnii 3a paumo-
Ha/IbHOE NCNONb30BaHME MaTepPUasbHbIX 1 PUHAHCOBbIX
pecypcoB, OTCYTCTBOBa B 00LLLEM MEXAHU3ME rocyaap-
CTBEHHbIX OPraHoB.

MEHWUTEHUWMAPHAA HAYKA
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BTopow aTan oxBaTbiBaeT BpeMeHHoW nepunog ¢ 1993
no 2001 rr. 3gecb nponcxoaat GopMnpoBaHMe eanHomn
CUCTEMbI OPraHOB rOCYAapPCTBEHHOMO KOHTPOJISA, a TakXe
BblaeneHve denepasnbHbiX OKPYros [6].

Bbloenvm Heckonbko HOPMAaTUBHbLIX MPaBOBbIX ak-
ToB: 1) ykas lMpe3upeHTta Poccuiickon depepaumn ot
29.06.1998 Ne 730 «O mepax No yCTpaHEHUIO agMUHU-
CTpaTuBHbIX GapbepoB MNpW PasBUTUN NPeLnpPUHUMA-
TenbCTBa» CTan MNEPBOM MOMbITKON cucTeMaTusaunm
NnpaBoOBbIX HOPM B chepe rocyaapCTBEHHOrO KOHTPONSA
1 Haasopa. Hopwmel, perynvpyoume OyHKUMOHUPOBA-
HVE UHCTUTYTa rOCY4apCTBEHHOIO KOHTPONS U Haa30pa,
He OblM B HEM CUCTEMATU3NPOBAHbI, OblM XaOTUYHO
pacnonoxeHsbl; 2) denepanbHblii 3akoH oT 08.08.2001
Ne 134-P3 «O 3awmTe npas PUOANYECKUX NNLL U UHOW-
BUAOYyanbHbIX NpeanpuHuMaTteneil npu nNpoBeaeHnn ro-
CyAApPCTBEHHOr0 KOHTPONS (HaA30pa)», B KOTOPOM BNep-
Bbl€ B MPAKTUKE KOHTPOJIbHO-HAA30PHOW AEATENbHOCTH
3aKpennsanMcb NpaBOBble OCHOBAHWS B3aMMOOTHOLLE-
HUI NpeanpuHUMaTenbCTBa U rocyaapcTea B NpoLecce
peann3aunn KOHTPOJIbHBIMU 1 HAA30PHLIMU OpraHamu
CBOEWN AeATeNbHOCTH.

M3 MUHYCOB OTMETMM, BO-MEPBLIX, TO, YTO OAHHbIN
3aKOH 3aKpennsaa 3a Muamu, OCyLLLECTBASIOWNUMN FOCY-
[APCTBEHHbIN KOHTPO/b, OCTATOYHO LUMPOKUIA CNEKTP
MOJSIHOMOYMA (MPUMEPOM SABJISETCA HOpPMa, KoTopas
pernaMmeHTMpoBana, 4To NULO, OCYLLECTBASIIOLLEE TO-
CY0apPCTBEHHbBIN KOHTPOJIb, CAMOCTOSITENIbHO, HA OCHO-
BaHMM COOCTBEHHOIrO YCMOTPEHMS BrpaBe MpPUHUMATb
peLueHne 0 NPMOCTAHOBNEHUN KOHTPOJIbHO-HAaA30PHbIX
MEpPONPUATUIA B OTHOLUEHUM MNOOKOHTPOJSILHOrO 00b-
€eKTa, B TOM 4MUCe U pPELUeHE O NPUOCTAHOBAEHUN ero
[EeATeNbHOCTU, YTO CO34aBaso yCNoBUSA ANA KOPPYMLn-
OHHbIX NPOSIBNEHUIM, HeA0OPOCOBECTHOM KOHKYPEHLMW);
BO-BTOpPbIX, 3aKPEMNJIEHHbIX MPABOBbLIX rAPaHTU CyObek-
TOB NpeanpuHUMATENbCKON AEATENBHOCTU U UHbIX MOA-
KOHTPOMbHbIX 06BbEKTOB ObIJIO HEAOCTATOYHO ANS MAaHO-
MEPHOro pa3BuUTUSA NPeaNnpPUHMATENbCTBA.

Ha tpeTtbem aTtane (2001-2012 rr.) pazsutus n eop-
MWPOBAHWS MHCTUTYTA rOCY4apCTBEHHOIO KOHTPONS 1
Hag3opa npoucxoamT GOopMMPOBAHME COBPEMEHHON
POCCUNCKON CUCTEMbI OPraHOB rOCYAAPCTBEHHOIO KOH-
TPONs 1 Haa30pa, OKOHYaTenbHO GopmMUpyeTcs Mexa-
HNU3M PaboTbl KOHTPOJIbHO-HAA30PHbLIX OPraHoB B dene-
pasibHbIX OKPYrax.

BaXHbIM HOpPMaTMBHbLIM MNPaBOBbIM aKTOM [aHHO-
ro nepuopa asnsetcs denepanbHbiii 3akoH Ne 294-03
«O 3awuTe Npas LPUANYECKUX NNL, N UHOUBUOYAJIbHbIX
npeanpuHUMaTenein npu OCYLLEeCTBAEHMM rocyaap-
CTBEHHOr0 KOHTPONS (HaA30pa) U MyHULMNANbLHOIO KOH-
Tponsi». Mo CpaBHEHMIO C NpeablayLnM 3aKOHOM Obin
pacluMpeH nepeyeHb MNPaBOBbIX FApPaHTUA CyObEKTOB
npeanpuHUMaTENbCKON OEATENbHOCTU, CeA0BaTEeNbHO,
NMOBbLICUIICA YPOBEHb NPABOBON 3ALUNLLEHHOCTUN AaHHbIX
cyObekTOoB. Takxe 3a opraHamu NpokypaTtypbl 6bin 3a-
KpensieH psag noaHomoumi: 1) dopmMmmpoBaHme exeron-
HOro denepanbHOro nnaHa KOHTPOJIbHO-HAaA30PHbIX
MEpPONPUATUIA B OTHOLLUEHMW MOAKOHTPOJIbHBIX WU MNOA-
HaA30PHbIX 00BEKTOB; 2) HEOOXOANMOCTb COrlacoBaHNA
BHEMIaHOBbIX MEPOMNPUATUIA MO KOHTPOJIIO 1 HAA30pPY.

PacwupeHne noaHOMO4YM NO3BOANAO CHU3UTb KONN-
YeCTBO KOHTPOJIbHO-HAA30PHbIX MEPONPUATUIA, CUCTe-
MaTU3NPOBaTb COBMECTHYIO paboTy roCymapCTBEHHbIX
KOHTPOJIbHbIX OPraHoOB M OpPraHoB NpokypaTtypbl. B He-
CKOJIbKO pa3 yBeNMYMIaCb 3akoHOoAATeNbHas OeATeb-
HOCTb B 4aCTW BHECEHUS U3MEHEHWIN U OOMOMIHEHUI B
OENCTBYIOWEE HA TOT MOMEHT POCCUNCKOE 3aKOHOAa-
TENbCTBO O KOHTPOJE N HAA30peE.

Jlatb OOHO3HA4YyHYlO OLEHKY MpPaBOBOM Heobxoau-
MOCTW 4acTOro BHECEHUS U3MEHEHUN N OOMNOSIHEHUA B
3aKOHOOATENbCTBO O KOHTPOAE M HaA30pe npencras-
NAETCAa CNOXHOM 3agayen, yuntbiBas TOT ¢pakT, 4TO pac-
cMaTprBaeMblin 3aKOH Obi1 UBMEHEH W AonosHeH 6onee
70 pas3 3a gecaTb NIeT CBOero aencteus. MIameHeHus
NMPOXOANIIN B HECKObKMX (MNoAYac NPOTMBOMOIOXEHHbIX)
HanpasneHusax: 1) cosgaBanvcb GnaronpusiTHbIE YCO-
BUS AN pasBuTUS NpeanpuHumMartensctsa B Poccuu,
2) 3akpennsiica 3a opraHamMm rocyaapCTBEHHOro KOH-
TPONS M HaA30pa PaCLUMPEHHbIN KPYr NOJIHOMOYNA Npuv
OCYLLECTB/IEHUM CBOEN AEATEeNbHOCTU, YTO, KaK Cnej-
CTBUE, BAVSNO Ha pa3BuTMe cybbekToB NpeanpuHnumMa-
TENbLCKOM AeATeNbHOCTU B CTpaHe [7].

3akoHoOaTeNnbHble U3MEHEHUs MPUBENN U K UCKa-
XEHUWIO MPaBOBOM LLENIOCTHOCTU KOHTPOJIbHO-HaA30p-
HOro MexaHu3ma rocyaapcTBa, YTo SpKo ObINo Npoae-
MOHCTPMPOBAHO B €ero aesatenbHocTu. PaccmartpuBas
NPaBoONPUMEHUTENIbHYIO MPaKTUKY peanu3aumm HOpM
BbllLIeyKa3aHHOIr0 3aKOHa, MOXHO OOHApYyXuUTb PAf Ha-
PYLLUEHU, KOTOPbIE OblIM AOMNYLLEHbl OPraHamMm rocyaap-
CTBEHHOI0 KOHTPOS 1 Ha[30pa B CBOEN AeATeNIbHOCTH.
Huxe 6ynyT nprBefeHbl NpUMEpPLI B NOpsiKke Bo3pacTa-
HUS B 3aBMCMMOCTU OT KOJIMYECTBA BbISIBNIEHHbIX HApy-
LIEHWI:

— 3akpenneHne 3a XO03\UCTBYIOLWMMU CyObekTamu
pPasnnMYHOro poaa OrpaHWYeHWn B MPABOMOYUSX, He
YCTaHOBJIEHHbIX 3aKOHOAATENIbCTBOM;

— YCTaHOBJIEHWE OrpaHUYeHUn, CrnocoBOCTBYIOLLMX
YLWEMIIEHVIO psSiAa 9KOHOMUYEeCcKkUx cBobon npepnpu-
HUMaTenen npu OcyLecTBNeHN MU CBOEN OedATelb-
HOCTW;

— peannsauusa NPOBEPOK NPU OTCYTCTBUN HOPMATUB-
Ho 6a3bl (MPMKA30B, yKa3aHUIi YNOJHOMOYEHHbIX Opra-
HOB) 41151 OCYLLECTBAEHMS MPOBEPOYHbIX MEPOMNPUSTUIA;

—uncTpeboBaHme y NOAKOHTPOJIbHbIX CyObEKTOB 60J1b-
wero o6bema JoKyMeHTaLmm, 4em TpebyeTcs 3akoHoa-
TENbCTBOM M ONpeneneHo npegMeTom nposepku [8].

YeTBepTbIM 3TANOM pPasBuUTUA 1 GOPMUPOBAHUSA KOH-
TPOSIbHO-HAA30PHOIM0 MHCTUTYTa MexaHu3mMa rocyaap-
cTBa aBngetcsa nepuog ¢ 2012 r. no HacTosALLEee BPeEMS.

Moka B dpenepasnbHblil 3akoH Ne 294-D3 «O sawwmTe
npas OPUONYECKUX NUL, U MHOMBUAYAJIbHBIX Npeanpu-
HUMaTenen npu OCYLWECTBAEHUN rOCyAapCTBEHHOrO
KOHTPONS (HaA30pa) U MyHULMMAIbHOIO KOHTPOJIS» BHO-
CUJINCb MHOFOYUCIIEHHbIE WU3MEHEHUS U OOMOSIHEHUS,
Ha oOCHoBaHuWM nopyyeHua [lpe3ngeHTta Poccuiickon
depepauunm ot 30.12.2015 Ne Mp-2724 n n. 6 pacno-
psixeHus MpaButenbctea Poccuiickon depepaunm ot
01.04.2016 Ne 559-p npaBUTENLCTBOM N NPODUILHBIM
MWHMCTEPCTBOM Havasnacb pa3paboTka HOBOro NpoeKkTa
depnepanbHoro 3akoHa «O rocynapCTBEHHOM KOHTpoOIe
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(Hag30pe) N MyHMUMNanbHOM KOHTpoOie B Poccuinckom
depepauynm».

PaHee 3akoHopaTenbHas vHULMATMBA MnpeTepnena
onpefenieHHble NMpaBku, KOTOPble Kacananucb MHCTUTYTaA
rocygapCTBEHHOIO KOHTPONS 1 Hag3opa B Poccuickon
denepauun. Hanpumep, HOBLIN 3aKOH YCTAHOBWI Mpa-
BOBbIE U OPraHn3aLnNOoHHbIE OCHOBbLI CUCTEMbI FrOCcyaap-
CTBEHHOr0 KOHTPONS (HaA30pa) U MyHULMNANbHOIO KOH-
Tponsa Poccuiickoin @epepaunn. BaxHO OTMETUTb, 4TO
NMONIOXEHUS!, KOTOpbIE Npeanarancb B 3aKOHOMPOeKTe
KacaTenbHO U3MEHEHNSA OPraHN3auIOHHO-NPaBOBON CU-
CTEMbI OPraHOB KOHTPONS 1 HAA30pa Ha ero PassinyHbIX
YPOBHAX (depepanbHOM, MYHULUNANBHOM), HEOOHO-
KpaTHO CTaHOBUIMCb NPEAMETOM ANCKYCCUIA KaK B HayH-
HOW cpene, Tak 1 B OpraHax rocyaapCTBEHHOM BACTU U
npeanpuHuMmaTenbckomn cpepe.

MoOBTOPHO AaHHLIN 3aKOHOMPOEKT OblN NpeacTaBeH
B cepeauHe 2019 r. Ocoboe MecTo B HEM OTBOAUNIOCH
npoueccyanbHbiM popmMam AEATENBHOCTU KOHTPOJIbHO-
HaA30PHOro MEXaHN3Ma, 4TO OTANYao ero OT NepBoHa-
YanbHOW 3aKOHO4ATENbHON MHNLIMATUBBI, 0OCOOEHHOCTbIO
KOTOPOW, Kak OTMe4yasiocb, 6bII0 UBMEHEHNE CUCTEMbI
KOHTPOJIbHO-HAA30pHbIX opraHos. B koHue 2019 n Ha-
yane 2020 r. MpaBuTtenbcTBo Poccuiickoii depepaumm
npeacTaBuio Ha paccmoTpeHne B [ocynapCTBEHHYIO
ymy Poccuiickoint Pepepaumm 3akOHOMPOEKTbl O rocy-
[0apCTBEHHOM KOHTPOJIe 1 06a3aTesbHbIX TPeOOBaHMSX.

B cepeaunne 2020 r. locynapctBeHHas yma Poccuii-
ckoin depepaunn NpuHANa B OKOHYATENIbHOM YTEHUU
npoekTbl PenepanbHoro 3akoHa ot 31.07.2020 Ne 248-
®3 «O rocynapCTBEHHOM KOHTpoOne (Hag3ope) u Mmy-
HUUMNanbHOM KOHTpone B Poccuiickoin depepaumm»
n PepnepanbHoro 3akoHa ot 31.07.2020 Ne 247-H3 «06
obs3aTenbHbix TpeboBaHusix B Poccuiickoh depepa-
(7 1ES

MepBbIli 3akOH BCTynun B cuny ¢ 1 nionga 2021 r. n 3a-
Kpenun 0OHOBNEHHYIO CUCTEMY rOCYAAPCTBEHHOIO KOH-
TPOJIA M HaA30pa Ha Pa3/INYHbIX YPOBHSAX (PpenepasibHOM,
MyHUUMMNanbHOM). Bbinv nogpo6GHO nponucaHbl 3Tanbl
npoeegeHnsa cneundunyeckon KOHTPOJSIbHOM 1 Haa30p-
HOW OEeATeNbHOCTU, a TakXe 0003HAYEHbl UHCTUTYThI 1
VHCTPYMEHTbI, HEOOX0AVMbIE O OAHHOW AEeATENbHO-
CTU 1 paboTbl BCEro KOHTPOSLHOrO MexaH1U3ma.

Hosennon ¢penepansHoro 3akoHa Ne 248-d3 «O ro-
CyO,apCTBEHHOM KOHTPOE (HaA30pE) U MYyHULMNANbHOM
KoHTpone B Poccuiickon depepaumm» ABAsSeTcs BHeape-
HVE B CUCTEMY KOHTPOJIbHO-HAA30PHbIX OPraHOB PUCK-
OPUEHTMPOBAHHOIO Noaxoaa. JaHHbln NoAxon A0KEH
MCMOoJIb30BaTLCH NPY 0OHAPYXXEHNM OpraHamMm KOHTPONSA
N Haa3opa 0O6bEKTMBHbLIX 3aKOHOMEPHOCTEN, KOTOPbIE
MO Obl MOCAYXUTb MPUYMHAMU HAPYLLUEHNS 3aKOHO-
parenbctea. CnepgoBatenbHO, OpraHam KOHTPONS N HaA-
30pa HeobxoAMMO BbipaboTaTb KPUTEPUN Y MHAMKATOPbI
pucka, Npu KOTOPbIX OObEKTUBHASA MPUYMHA MOXET SB-
NATbCS HEeraTMBHOW WM ONPEnEensaTbCs Kak TakoBas, u
TOJIbKO B JAHHOM CJly4ae OpraHamu KOHTPONs 1 Haa3opa
OyneT NPUHMMAaTbCS peLleHne 0 HeOOXOANMOCTHN NPOBe-
LEHNS KOHTPOJIbHbIX UM HAA30PHbIX MeponpuaTui [9].

VMHCTUTYT pPUCK-OPUEHTUPOBAHHOrO noaxoda Ans
Poccuun aBNsieTcs HOBbIM MPUMEHUTENBHO K CUCTEME

KOHTPONbHO-HAA30PHbIX OPraHOB M WCMOSb3yeTCHd Ha
npakTUKe OOCTAaTOYHO HedaBHO. B depepanbHOM 3ako-
He «O rocynapCTBEHHOM KOHTPOJSie (Haa30pe) U MyHU-
umMnanbHOM KOHTposie B Poccuiickoin Pepepaunm» emy
nocesilleHa uenas rnaea. Puck npuumHeHus yuiepba
(Bpena) TpakTyeTCs Kak BO3MOXHOE HacTynneHue pakTa
(cobbITUS), KOTOPLIN MOXET cTaTb NPUYNHON HACTyMnne-
HUS HEraTUBHbIX MOCNEACTBUINA, BbIPAXEHHbIX B HAHECE-
HUM Bpepa (ywepba) npaBaM MHbIX CyObEKTOB NGO UX
LLEHHOCTSAM, KOTOpbIE OXPaHAOTCA 3akoHOM. [ns pea-
nM3auum JaHHOro noaxoaa HeobXxoAMMO OCYLLECTBUTb
OLEHKY pucka npuymHeHus yulepba (Bpena), kotopas
3aKOHOM paccMaTpmMBaeTCs Kak AeATeNlbHOCTb KOH-
TPOJIbHOIrO UM HaA30PHOIO OpraHa, HampaBfeHHas Ha
yCTaHOBJ/IEHME U OnpefeneHne BO3MOXHOCTU (BEpOAT-
HOCTMN) NOSABJIEHUNS AaHHbIX GakToB (COObITUIN), KOTOPbIE
NMoBJIEKYT HaHeceHue Bpeaa (yuwepba), a Tak>ke ycTaHOB-
neHne maclwtaba BO3MOXHOro Bpega (ywepba) B OTHO-
LUIEHUN LLEHHOCTEN, OXPaHSIEMbIX 3aKOHOA4ATENbCTBOM O
KOHTPOE N HaA30pe.

3akoHopaTtenb NpubEerHyn eue K O4HOM MpPaBOBOM
KoHUenumMn npu paspaboTke AaHHOro HOPMAaTUMBHOMO
npaBoBOro akta. Ee cyTb 3aknyaeTca B TOM, 4TO Npu
NMPUMEHEHUM OpraHaMu KOHTPONS W Hag3opa PUCK-
OpuWeHTUpOBaHHOro nogxona OGyaeT MMeTb CBOE pac-
NPOCTPaAHEHME He Ha ONpeaeneHHyo chepy NpaBoOOTHO-
LUEeHUI, a Ha BCe NMPaBOOTHOLUEHMS, KOTOPbIE BO3HMKAOT
WM MOTYT BO3HWUKHYTb B MPOLECCE KOHTPOJSIbHO-HAA-
30PHON OEeATENbHOCTU MEXAY OpPraHoM, ee OCyLlecCT-
BASOWMM, U MNOAKOHTPOJSIbHBIMU W MOAHAA30PHbIMU
obbekTamu.

Ewe onHoOM HOBennowm 3akoHa ABNSETCA NMPUYUHHO-
CNneAcTBEeHHas CBA3b MeXAy 4acTOTOW MNPOBOAUMbIX
opraHamu KOHTPOAS 1M HaA30pa MeponpuaTUii n KaTero-
pusamu pucka. CnegoBatefnibHO, MOXHO FrOBOPUTbL O TOM,
4YTO 3aKOHOAATeNb MAaBHO YXOAUT OT MHCTUTYTa NpoBe-
OEHVs MJaHOBbIX MPOBEPOK KOHTPOJIbHO-HAA30PHBIMU
opraHamm 6e3 y4yeta 0COOEHHOCTEeN NOAKOHTPOSIbLHOIO
WM NOOHAA30PHOr0 cyobekTa 1 NpMxoauT K cneundun-
KauMn AaHHbIX CyOBbEKTOB, OCHOBBLIBASICb HA 0COBEHHO-
CTAX AeATEeNbHOCTN CYyObEKTOB 1 KaTeropmm pucka, B KO-
TOPOW HaxXOAUTCH MOAKOHTPObHbLIA AN NOAHAA30PHbIN
CyObeKT.

®depepanbHbili 3akoH «O rocyaapcTBEHHOM KOHTPOJe
(Ha@30pe) N MyHMLMNANBHOM KOHTpone B Poccuiickon
depepauymnm» 3aKkpennseT HOBbIV NMOHATUIHLIN annapar:
KOHTPOJIbHO-HA430pPHbIE  MEPOMNPUATUS, KOHTPOJIbHO-
HaA30pHble AencTBUsA. YeTKo pernaMeHTUpyoTCs BUAbI
KOHTPOJIbHO-HAA30PHbIX Meponpuatuin: 1) Bble3gHoe
obcnenoBaHme; 2) KOHTPOJIbHASA 3aKyMKa; 3) MOHUTOPUH-
roeas 3akynka; 4) BbI6OpOYHbIiA KOHTPOJb; 5) MHCNEeKuu-
OHHbIV BU3UT; 6) pena; 7) nposepka. JaHHbI NOAXOn,
3akoHoaTens nogyvepkueaeT TOT akT, YTO KOHTPOJIb-
HO-HaA30PHbIN MEXaHU3M MPU OCYLLECTBIIEHNM CBOEN
0eATeNnbHOCTN YXOANT OT MOHOMOIMM NPOBEPOK Kak 0C-
HOBHOIO BMAa OeATEeNbHOCTN OPraHoB KOHTPONSA U Haf-
3o0pa.

Tak>xe 3aKOHOM OnpenenseTcs CenyoLni Kpyr KOH-
TPOJILHO-HAA30PHbIX AENCTBUI: 1) OCMOTP; 2) ALOCMOTP;
3) onpoc; 4) noslydeHne MUCbMEHHbIX OOBbSICHEHUN;
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5) uctpeboBaHme fOKymMeHTOB; 6) oT6op nNpob (obpas-
LOB); 7) MHCTPYMEHTaNbHOEe ob6cnenoBaHme; 8) ucnoita-
Hue; 9) akcnepTn3a; 10) 9KCNepUMEHT.

Taknm o6pasom, MOXHO caenaTtb BbiBOA, 4TO dene-
panbHbIi 3akoH Ne 294-D3 conepxuT B cebe HOpMbI Kak
MaTepuasbHOro XxapakTepa, KOTOpble yCTaHaBIMBAKT
NOHATUNHO-KaTeropuasbHbIA annapart npu paboTte KoH-
TPONbHO-HAA30PHOMO MEXaHU3Ma, PEryanpyoT OCHOBbI
[EeATeNbHOCTU OPraHoB KOHTPOS M HAA30pa, Tak 1 Npo-
LeccyasbHOro xapakTtepa, yCcTaHaBaMBalowme npoue-
nypy paboTbl BCEro MexaHn3ma KOHTPOns U Haa30pa, B
TOM 4uMcne Nopsaok 06XanoBaHUA NPUHATLIX AAHHBbIMU
opraHamu peLUueHunin.

3akoHopaTtenb caenan akueHT Ha OnepaTuBHbIX U Me-
Hee 3aTpaTHbIX MepPOnpUaTUSX, KOTOpble NMPOBOASAT Op-
raHbl KOHTPOASA U HaA30pa, YTO NONOXMTENBHO NOBANSI0
Ha BeCb KOHTPOJIbHO-HAA30pPHbI MexaHn3ma rocygap-
CTBa M Npuaano emMy rmbkoCTb MPU OCYLLECTBIEHUN
CBOEN oeaTenbHOoCTU. BCe 9T0 NpmMBeno K TOMY, 4TO B Ha-
YYHON NUTEpaType HEPEOKO paccMaTpuMBaEMBbI 3aKOH
VIMEHYETCS KakK KOHTPOJIbHO-HA430pPHbIN npoLeccyab-
HbI KOOEKC.

OOHUM N3 MUHYCOB ABASIETCS OTCYTCTBUE B HEM TEP-
MWHA «KOHTPOJIbHO-HAA30pPHOE MeponpuaTue». Tak, Ha
cTaaum pa3paboTky 3aKOHOMPOeKTa BMIOTb A0 OKOHYa-
TeNbHOW peaakumm paccMaTpmMBaeMoro 3akoHa OaHHbIN
TEPMWUH NPUCYTCTBOBAN, HO, K COXaNeHMIo, He BOLLUEN B
OKOHYaTesbHbIM TEeKCT. Torga KOHTPOJIbHO-HaA30pHOoEe
MeponpuaTe Oonpeaensanacb kak KOMMIeKC B3auMo-
CBSI3@HHbIX OENCTBUN, BKJIOYAOLWKMX KOHTPOJIbHO-
Ha430pHbIE, COBepLUaemMble YMNONHOMOYEHHbIM(M)
anuomM(amm) v NpuBJEKAEMbIMY MM(M) NULLAMU B PpaMKax
KOHTPOJIbHO-HAA30PHOr0 NPON3BOACTBA B LLEJISIX OLLEHKN
co60AeHNS KOHTPOJIMPYEMbBIMU NINLLAMM 06S3aTESbHbIX
TpeboBaHuii. CnenoBaTenbHO, TEPMUHbI «KOHTPOJbHO-
HaA30pPHOE MEPONPUATUE» U «KOHTPOJIbHO-HAA30pPHOE
OENCTBME» COOTHOCATCS Kak LLesloe 1 4acTb.

OOHOM 13 OCHOBHbIX HOBET pPaccMaTtpuBaemMoro
HOPMAaTMBHOIO MPAaBOBOr0 akTa ABMSETCS MOMbiTKa 3a-
KOHOAATENbHOr0 PacnpoCTPaHEHUS MPUHLUMOB rocy-
0ApPCTBEHHOIO KOHTPONS M HaA30pa Ha BCIO CUCTEMY,

[ CNNCOKMCTOYHUKOB

HE3aBUCUMO OT YPOBHS KOHTPONS 1 Hag3opa (MyHULUM-
nanbHoro wnn degepansHoro) [10]. Moa npuHUMnamm
rocygapCTBEHHOr0 KOHTPOAS M Haa3opa MOHUMAaEeTCs
CMCTEMAa OCHOBOMOMAraloLWmMx Ha4an n Nnpasun, KOTopble
MMetoT 061 miA, 0693aTeNbHbIA U YHUBEPCASIbHbIM Xapak-
Tep, N UX OeNCTBUE PacnpoCTPaHAeTCs Ha BCEX yyacT-
HUKOB CUCTEMbI KOHTPONS M Han3opa, BK4Yas Takme
cneumndunyeckme chepsbl, Kak opraHn3auns KOHTPOJIbHO-
Han30pPHON AeATeNbHOCTU, paboTa e ANHOM CUCTEMbI OP-
raHoB KOHTPONSA U HaA30pa.

BbiBoabi

lMpoaHannanpoBaB pas3BUTUE WHCTUTYTA rocynap-
CTBEHHOI0 KOHTPONs n Haa3opa B Poccum n BAnsiHne
Ha Hero OTey4yeCTBEHHOro 3aKOHO4ATesIbCTBa, OTMe-
TUB MHEHUS psa NpaBOBEAOB MO BOMPOCY O CYLLHOCTU
KOHTPONSA M HaA30pa, MOXHO CAEeNaTb BbIBOL O HECU-
HOHUMWYHOCTU TEPMUHOB. PadrpaHnyeHne KOHTPONns B
JNINLLE KOHTPOJIbHBIX OPraHoB 1 Ha430pa B 1Le Haa30p-
HbIX OPraHOB HyX[aeTCs B 3aKOHOAATeNlbHOM 3aKkperi-
nexHunu [10].

AHanua gencTByloWEro 3akoHoaarenbcTBa B chepe
KOHTPONS M Hag3opa MO3BOJSISIET rOBOPUTH O TOM, YTO
nocnegHuin atan pedopMUPOBAHNA KOHTPOJIbHO-HA-
30PHOr0 MexaHu3mMa W ero AesTeNbHOCTW, Bblpasdn-
BLUMICA B pa3paboTke depepanbHoro 3akoHa «O rocy-
[apCTBEHHOM KOHTPOJEe (Haa3ope) U MyHULUNasbHOM
KoHTpone B Poccuiickoii depepaumn», UMeeT psf, npe-
VMIMYLLLECTB: U3BMEHEHA M pacLumpeHa chepa NnpUMeEHEHNS
PUCK-OPNEHTUPOBAHHOIO NoAX0Aa NPU OCYLLLECTBIEHNN
rocygapCTBEHHOr0 KOHTPOAS U HaA30pa, NPOBEAEHO 3a-
KOHOOAaTeNbHOE 3aKpenseHne KOHTPOJIbHO-HAaA30PHbIX
MeponpuaTUA U UHCTPYMEHTOB, KOTOPbIE MOryT MNpu-
MEHATBCS OpraHamMm KOHTPONA M Haal30pa; OCyLlecT-
B/IEH YXOA OT TOTasbHOr0 NPUMEHEHUS NMPOBEPOK KakK
OCHOBHOI0 MHCTPYMeHTa B paboTe OpraHOB KOHTPOSA U
Han30pa; co3faHa eanHasa cuctemMa NpPUHLKNOB, Ha OC-
HOBaHMM KOTOPOW CO34aeTCs 1 Pa3BMBAETCS KOHTPOSIb-
HO-HaA30pHbI MexaHn3Mm [11]. Tem He MeHee ocTaeTcs
HepeLLeHHoNM npobnema cuctematTndauum n yHubuka-
LN NOHATUIAHO-KATEropuanbHOro annaparta B cdepe
KOHTPONSA N Haa3opa.
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Pedepart

BeeneHune: chHOKYyCMPOBAHHOCTbL BHUMAHUSA MpeacTaBUTENIen COLMasibHO-MCUXON0rMY4EeCKOn
Haykn Ha npobneme pagukann3aumm 00bACHAETCS coumanbHbIM 3arnpoCcoM Ha NpPodUNakTUKy
L0aHHOro sIBNEeHUs B MNOAPOCTKOBO-MONOAEXHOM cpene. Pa3paboTka WMHCTPYMEHTOB OLEHKMU
pucka paaukanvsauum aBnaseT coboi 04eHb BaXKHbI MHCTPYMEHT paHHEeW OANarHOCTUKW. Llesnb:
TEOpEeTUKO-aHaNNTU4ECKOE WNCCnefoBaHne C Lefbld KPUTUHECKOro aHanusa CyLecCTBYIOLMX
Mognenei oueHKM pucka pagukannsaumn. Peaybtatsl: 3Ha4MTeNbHOe BHUMaHne B paboTe yaeneHo
aHann3y MHCTPYMEHTOB OLLEHKWM pucka paankannsaumm, KoTopble MCNOoNb3YI0TCA B NEHUTEHUMap-
HbIX cucTemax psiga ctpaH. Kpome Ttoro, o6cyxaaTcs MOAENN OLEHKN prcka B 6osiee LMpoKom
nonynaunn. BeiBoAbl: KPUTUHECKNIA aHANN3 CYLLECTBYIOLLMX MOAENEN pagnkanm3aunm no3sonseT
NMPUIATY K 3aK/TIO4EHUIO 0 HEOOXOAMMOCTM PACCMOTPEHNS NMPOLIECCa PaAMKANM3aLNn Yepes3 Npu3My
TakoW TeopeTUHeckolr Tpaaumuuu, koTopas Oblna Obl agekBaTHa M3y4eHUI0 camoro deHomeHa
(papmkanusaumsl, 6yaoyyum nNpoLLeccoM NieruTumMmmsaumm TeppopuaMa, NoOHMMaeTCs Kak fIBJieHue,
npoucxogsiee B rpynrnoBoM KOHTekcTe). Kpome Toro, Mogenb OLEHKM pucka pagukanusaumm
[O/IXHA OCHOBBLIBATbCS Ha TakOl TEOPeTUYecKoW Tpaauuuu, kotopas nonyduna Obl CONUAHYIO
3KCMEPUMEHTaNbHYIO NPOBEPKY.

KnioyeBble cnosa: TeppopusMm; pagukannsauusd; OLeHKa pucka; MOOESNIN OLEHKN pu-
cka paavkanusaumm; noapoCTKOBO-MOSIOAEXHas Cpeaa; YPoBHUM OOBSICHEHWS B COLManbHON
NCUXONOrMn; coumanbHas AEHTUYHOCTb.

5.3.9. lOpmamyeckas NCMxonorns n ncmxonorms 6e3onacHoOCTU.

PaGoTa BbIMOMHEHA B pamMkKax Hay4YHO-UCCNeaoBaTeNbCckoro npoekta (focymapcTBeHHoe
3apgaHne MwuHucTtepcTBa npoceelleHnss Poccuiickoir Pepepaumm Ne 073-00038-23-02 ot
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Abstract

Introduction: representatives of socio-psychological science focus their attention on the prob-
lem of radicalization due to the social demand to prevent this phenomenon in the adolescent and
youth environment. The development of tools for assessing radicalization risks is a very important
tool for early diagnosis. Purpose: theoretical and analytical research to critically analyze current
models for assessing radicalization risks. Results: considerable attention is paid to the analysis of
tools for assessing radicalization risks, used in penitentiary systems of different countries. In addi-
tion, risk assessment models in a wider population are discussed. Conclusion: the conducted study
shows that it is necessary to consider the radicalization process through the prism of such a theo-
retical tradition that would be adequate to the study of the phenomenon itself (radicalization, being a
process of terrorism legitimization, is understood as a phenomenon occurring in a group context). In
addition, the model for assessing radicalization risks should be based on a theoretical tradition that
would receive a solid experimental test.
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BBeneHune

Cpean MHOrO4YMCNEHHbIX ONPEeAENeHnin TEppopm3ma,
CYLLECTBYIOLLMX B HAy4YHOW nuTepartype, oT4aanM npea-
NnoOYTEHNE OAHOMY, B COOTBETCTBUU C KOTOPbIM TEPPO-
puU3M — 3TO OelCTBUS HEroCyAapCTBEHHbIX CyObEeKTOB,
CBSI3aHHble C Yrpo30ii nnn GakTUYecKUM NpUMEHEHNEM
HEe3aKOHHOW CUJbl U HAaCUUS s AOCTUXEHUS NONN-
TNUYECKOMN, SKOHOMUYECKOW, PENUTMO3HON U CoLManb-
HOW LLenn NOCPeACTBOM CTpaxa, MPUHYXAEHUS Unu 3a-
nyrmBaHud [1, c. 496]. TeppopucTmnyeckas oeaTeNbHOCTb
HapyLlaeT OCHOBOMOJAraLmii 3anpeT, CYLLLECTBYOLWIA
B PasHbIX Ky/JbTypax U Peiurnsax, Kacarmownincs Hacu-
nnsi, 0cobeHHOo B TOM Cilyyae, Koraa OHO HanpaBieHo Ha
0€e30pY>XHbIX, HEBUHHbIX rpaxaaH [1].

Mop pagunkanuaaumeii xe 6ygem noHMMaTb NPoOLECC,
BeAyLUA K COBEPLLUEHUNIO akTa TeEppopu3mMa, nermnTumm-
3auuto Teppopusma [2]. CyLecTBEHHBIM A0MOSIHEHNEM K
yKa3aHHOMY BbiLLIE OnpeneneHnto TeppopmnsmMa aBigeTcs
yKasaHue Ha TO, 4TO TeppopucTuyeckas OesaTeNbHOCTb
BbIMNOJIHAETCA prl‘ll‘lof/'l, aHaJI0rM4YHbIM OGpaSOM Ba>XHO
NnoHMMaTb, YTO M NPOLECC pagukann3auum — 3To Npo-
LLecc, NPONCXOASLLNIA B FPYNMNOBOM KOHTEKCTE.

CkazaHHOe Bbille CBUOETeNbCTBYET O Ba>XXHOCTU U
aKTyaJIbHOCTU U3YYEeHUda MexaHn3MOB rpouecca pagn-
Kannsaunun, a Tak>xe BbigBNEeHUA NMPeanKTopoB BOBJ/1eYe-
HNA B TEPPOPUCTUNHECKYIO 0EeATESIbHOCTb. Tonbko 3HaHue
Takoro poga MoxeT OblTb MOJIOXKEHO B OCHOBY MOAENu
oueHkn pucka. Llenb npegnaraemoro B pabote Teope-
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TUKO-2HANIMTUYECKOrO0 WCCNefOoBaHUA 3akJlloyaeTcs B
KPUTMYECKOM PacCMOTPEHUN CYLLLECTBYIOLLMX MOAENen
OLEHKM pUCKa pagmkannsaumn.

OcHoBHasi 4acTb.

OueHky pucka (B camom ob6LemM cMbicne) npeacTaB-
JINETCS BO3MOXHbIM ONPeAenuTb Kak MOMbITKY npen-
cka3aTb BEPOSATHOCTb Oyayuiero, oOblMHO HEraTUBHOIO
cobbITVs, NyTeM paccMoTpeHus $akToOpOoB, KOTOpble,
Kak CYMTaeTCsl, CBA3aHbl C BEPOSATHOCTbIO COObITUSA [3,
c. 283]. CneumanucTbl B 061aCTN NCUXNYECKOrO 340PO0-
BbSl MCMOMb3YIOT TAKOr0 poAaa MHCTPYMEHTbI AN npu-
HATUS PELLUEHNs O PUCKE COBEPLLUEHUS TOr0 UM MHOIO
BapuaHTa Hacunma nHanenaom [3; 4]. AHanmM3 MHCTPY-
MEHTOB, WCMONb3YyeMbIX AJIS OLEHKW puUcka B Cllyyae
pagvkanusauum 1 nepexoga K aktam Teppopusma, CBu-
[eTenbCTBYeT O TOM, Y4TO OHW 6a3MPYIOTCS Ha Takol xe
noruke [4].

C oQHOV CTOPOHbI, O4EBUAHBI MPENMYLLECTBA, aCCO-
LMNPOBAHHbIE C UCMOJSIb30BAHNEM MHCTPYMEHTOB OLLEH-
KW puCKa, NOCKOJIbKY BbISIBJIEHWE NHAVBUAOB, YA3BUMbIX
K MpoLeccy paaukanmusaumm, sensieTca cnocobom npo-
dunaktmnkun. Myem Ha 6onee paHHeM aTane pagukannasa-
LuMn 3TO NpomnsonaeT, Tem 6osblue NO3UTUBHbLIX 3ddek-
ToB 9T0 OyneT mmeTb. ECnv BCNOMHUTL NocTaguniiHble
Moaenu pagumkanusaumu, aHanusupyemoie M. KnHrom
n [. Tennopom [5], TO o4eBUOHO, 4TO CKOPOCTb paan-
KanuMsaumm BapbupyeTcs OT CTaauu K cTagumm, a Me-
XaHM3Mbl, 3a4elCTBOBaHHbIE B 3TOM MpoLecce, pas-
HATCS.

C LOpyror CTOPOHbI, CyLWEeCTBYeT LUenbii psag ce-
Pbe3HbIX MPEenaTCTBUIA AN TOro, 4tobbl OLEHUTb WK
CMPOrHo3mpoBaTb PUCK TOrO, YTO MHAMBUA, WAYLILNA
no Nyt pagukanmMaaunun, OonaeT OO0 KOHUa — COBep-
LWeHns TeppopucTmyeckmx aktoB. OOHO npensaTcTBue
KacaeTcs NpobsieMbl NPOrHO3a B NMCUXOJIOFMAN B LLESIOM
[6]. OnaTtb xe, ecnn obpawaTtbcs K NOCTaANNHBIM MO-
nenaMm pagmkanm3aumn, cTaHeT O4EeBUOHbIM TOT akT,
4YTO HE BCE MHAMBUABI OOXOAAT A0 KoHua [5; 7]. Oco-
OEeHHO fIpKO 3TO AeMOoHcTpupyeTcs B mogenu ®d. Mo-
xaggama, rge pagumkanusaums  onpepensieTcs  kak
noCTynaTesbHbIA MPOLLECC, peanu3ylwmncs Yepes
MPOXOXAEeHNe LWecTn crtagun (unu crtyneHen). [lpo-
XOXAEHNE KaX[O0W CTyneHun npubnumxaetr uHOVMBUAA
K TeppopusMmy, Agenasa aTy akuuio 6onee NeruTuMHOMN
[5; 71].

MonbiTka NpeackasaTtb, kKak OyaeT AelCcTBOBaTb WH-
avBua, ckopee Bcero, 6asnpyeTcs Ha nocTtynarax Teo-
peTn4eckor MoAenu UM 3aKkOHOMEPHOCTU K TpebyeT
ocoboi akkypaTHOCTU B npumeHeHuun [4; 6]. OTciopa
BbITEKAET eLle 0OHO NPenaTcTBME, KOTOPOE HOCUT 9TU-
YecKuii xapakTep: NOCTPOEHME NPOrHO3a MOXET O3Ha-
yaTb, 4TO MHAMBUG, HAOENSETCH CBOEro poaa spnbikoM
OTHOCUTENIbHO pUCKa COBEPLUEHUS TEPPOPUCTUHECKNX
nenicteun [4].

M BCe e norvka noCcTpoeHss MOAENN OLLEHKU pUcka
He AIBNSeTCS HOBOW, 0O03HAYEHHbIE BbILLE NMPENATCTBUA
Ha MyTW CO3[aHMs NPOrHOo3a A0JKHbl OblTb MPUHATHI BO
BHUMaHWe ans noucka 6osiee HageXHOro 1 TOHKOro NH-
CTPYMEHTA OLLEHKM pUCKa pagnkanmsaunm.

TpaAnUMOHHO pa3nn4atoT TP NOAX0AA K OLLeHKE pu-
CKa: C OAHOWM CTOPOHBI, peyb MAeT 0 NoAxoae, Npu KOTo-
POM 3KCMEPTbI, MPUHUMAlOLLME peLleHns 06 oLLeHKe pu-
cKa, anesuyInpyoT K CBOEMY NPOMECCNOHANIbHOMY OMNbITY
1 3HaHMSAM ocobeHHoCcTen nHamBmnaa. Takas akcrnepTHas
oueHka obnagaeTt HeJocTaTKaMu, aCCOLLMNPOBAHHBIMU C
pasnMYHOro poga NpuUcTpacTHoOCTAMU, adpdekTamm co-
LManbHOWM nepuenumm, CyobeKTUBHOCTbLIO MPU MPUHATUN
pewenuns [4]. C apyro CTOPOHbI, UMEETCSH BOBMOXHOCTb
pasnnyatb NoAxon, OCHOBAHHLIM Ha OLEHKE pucka C
NMOMOLLBIO pAfa MHOMKATOPOB, HA OCHOBE KOTOPbLIX Bbl-
YUCNSETCH UHTErpasbHbIl NoKa3aTeb pMcka MHANBMAA
C MCNOMb30BaHMEM OMpenesieHHOro anroputMa. dToT
noaxon MMeeT HekoTopble npeumyllectsa. B yacTHO-
CTW, 30eCb 9KCMANLMPOBAHbI NMPOLEenypbl U KpUTEpUn,
Ha OCHOBE KOTOPOro MPUHUMAKOTCH PeLleHns O PUCKE,
YA3BUMOCTU CyObekTa, BEPOSTHOCTU COBEPLUEHUS UM
TOro UM NHOro aencteus [4]. B 1o e Bpems B ka4eCcTBe
CEepbes3HOro HegocTaTka 9TOro NOAX04a MOXHO paccMma-
TpuBaTb TEOPETMHECKYIO KOHCTPYKLNIO, KOTOPas NeXUT B
OCHOBE, TO NpPeanosioXeHne, Ha OCHOBE KOTOPOro pas-
pabaTbiBaeTCs cuUcTeEMa SMMUPUYECKUX WHAUKATOPOB
ON9 U3MEPEHUH pUcka.

HakoHew, npeacrtaBnseTcs BO3MOXHbIM FOBOPUTb O
NPOMEXYTO4YHOM BapuaHTe, ecnm npeabiayuie noaxo-
Obl TPaKTOBaTb Kak CBOEro poja nonioca KOHTUHYYyMa.
TpeTuii BapuaHT KOMOUHUPYET NEPBbIE ABA, YTO NO3BO-
NngeT 00 OnpefesieHHoro npeaena HUBempoBaTb Hefo-
CTaTKM Kaxaoro noaxona v Ucrnosib3oBatb MMeLLnECs
npeumyulectsa. Benen 3a K. CapmMoii MOXHO yTBEPX-
[aTb, YTO MMEHHO TPETUI NOAXO0L Oka3biBaeTcsa Hanbo-
nee rmbknum 1 agekBaTHbIM B CUTyauum HeonpeaeieHHo-
CTU (XxapakTepusyloLLenca HedocTaTtkoM uHbopmaumm
NPV NPUHATUN PELLEHNS O pUcke) [4].

CyLLecTByOWME HA HACTOAWMA MOMEHT MOAENu
OLUEHKM pucka pagukanusaumm obnagarT onpeneneH-
HOM cneunduKor, NOCKOSbKY MONYyYUSIN CBOE Mpenmy-
LLLECTBEHHOE NPUMEHEHNE B MEHUTEHLMAPHON cUcTEME
papa cTpaH. PaspaboTtaHbl creumanbHble 0o6pasoBa-
TeflbHble NPOrpamMMbl, HaLeNeHHbIe Ha COTPYAHUKOB Ne-
HUTEHUMAPHOM CUCTEMBbI, 4YTO MO3BOJIAET Ha NpakTuke
MCNOJIb30BaTb Pa3/INyHble WHCTPYMEHTbl AN OLEHKU
pucka pagmkanusaumun. B peaynsrate npuHUMaloTca pe-
LEHNS O penHTerpaunm ocyxaeHHoix [4]. Kpome Toro,
paavkanusaums B TiopbMax SBASIET COOO0N akTyasbHYIO
npob6nemy, 4To y>Xe HeoaHOKpPaTHO 06CyXaanock B Ha-
yyHoM nuTepartype [8, ¢c. 138-153], ncnonb3oBaHne Ha
npakTuKe MHCTPYMEHTA OLEHKU pucka paamkannsaumu
OTKPbLIBAET BO3MOXHOCTU pa3paboTky 1 peanmaaumn
CUCTEMbI MOHUTOPUHIa CPELN OCYXIAEHHbIX.

MeHee pa3paboTaHHOWM OKa3blBAETCH CUCTEMA MO-
HUTOPVHra, HaluefNeHHas Ha BbiBNEHWe npencraBuTe-
nen nonpoCTKOBO-MOJIOLEXHOW cpedbl, YA3BUMbIX K
paankanusaumm n HaxogAawnxcs BHE NeHUTEHLUMaPHbIX
VHCTUTYUUI [4; 9]. Pasmbilungs 0 BO3MOXHOCTSX MC-
MoJSIb30BAHUS MMEIOLLLErOCS HA HACTOSALLMIA MOMEHT OnNbl-
Ta OLEHKM pucka, npeanpumemMm KpUTUYECKUn aHanm3
MOAENEeNn OUEHKN pucka pagukanusauum, NpUMeHsIo-
LLMXCS NPENMYLLLECTBEHHO B MECTax nLeHns csobobl
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[4; 10; 11]. LLeHHOCTb Takoro aHananm3a MOXHO apryMeH-
TMPOBATb creayoLwmnmMm o6pa3om: BO-NepBbliX, 3TO NO3BO-
JINT NOHATb, YTO MMEETCH B apCceHasne cneumannmcTos no
6e30nacHOCTU, KakoBbl MEXaHU3Mbl 3TUX WUHCTPYMEH-
TOB OLEHKM pucka pagukanusauun. Bo-BTOpbIX, HEKO-
TOpble U3 MoAenen npegHasHayeHbl AN9 OLEHKU pucka
B 00wwen nonynaumn (o1 12 unm 14 net). M Takoro poaa
WHCTPYMEHTbI OLEHKN puUCKa NpeacTaBnsioT MHTEPEC B
JIOTVKe Hawero TeopeTUKO-aHaIMTUY4eCKOro nccnepo-
BaHV4. B-TpeTbux, KPUTUYECKUIA aHan3d MMeLLNXCs
Mozersnen, paCCMOTPEHNE UX MPENMYLLLECTB 1 OrpaHnye-
HUI No3BONMMNK Bbl NPUOIN3NTLCA K pa3paboTke 6onee
3dPEKTUBHON CUCTEMbBI OLLEHKM pUCKa paamkannsaumn
B NOAPOCTKOBO-MONIOAEXHOWN Cpeae.

OueHka pvcka paamkanm3aumn oCyLLLECTBASETCS Ha
OCHOBE TOW nnn nHom mogenu [10; 11], octaHOBMMCS Ha
KaXX[0M N3 HUX.

Monaenb VERA-2R (OueHka pycka 9KCTpeMu3ma, CBsi-
3@HHOro ¢ Hacuavem) npefnHasHadyeHa AN OLLEeHKN Be-
POSAITHOCTU SKCTPEMUCTCKOro MNOBefEeHWUs, CBA3AaHHOro
C Hacunnem, 4YTo Nno3BONUT 3aTeM paspaboTatb U UC-
Nosb30BaTb COOTBETCTBYIOLLYIO CUCTEMY KOHTPOAS. dTa
MoJAenb NpUroaHa ANs OLEeHKU pucka B cry4vae noboro
Tnna aKCcTpemmsma (MoJINTUYECKUN, PENNTUO3HbINA, CO-
LuManbHbIN) cpean Monomexu n B3pocnbix. 34 nHanka-
TOpa CrpynnupoBaHbl B NSATb knaccos: 1) ybexaeHus,
YCTAHOBKM U WAEONOrns; 2) coumnasnbHbIi KOHTEKCT U
HamepeHus; 3) nuctopus, OENCTBUS U BO3MOXHOCTWY;
4) NpUBEPXEHHOCTb 1 MOTUBaLVS; 5) 3alMTHbIE GakTo-
pbl, CHMXawwme puck. Kpome toro, ncnonsdyorca 11
LONONIHUTENbHBIX PaKTOPOB U3 Tpex obnacten (Kpumm-
HaflbHas UCTOPUS, NMYHAS UCTOPUS, NCUXMYECKOEe He-
6Gnaronosyyume). AkcnepT NPUHUMAET peLLeHne, onvpa-
SICb Ha MoKas3aTenm no wkanam. Belpa>xeHHOCTb Kaxaoro
napamMeTpa MoAenn MoxXeT ObiTb OLEeHeHa Kak HU3Kas,
cpenHas, Bbicokas. Moaenb npepnonaraeT, 4To dak-
TOPbI PUCKa U 3aLUThl ABASIIOT COO0OM AMHAMUYECKME U
M3MEHYMBbLIE 00pa3oBaHus, MNoaTomMy TpebyloTcs Mno-
BTOPHbIE 3aMeEPbI, KOTOPbIE MNO3BONUIM Obl OTCEXNBATb
MHAOVBUAYanbHYO auHamuky [10; 11].

Mogenb ERG22+ (PykoBoACTBO MO PUCKY SKCTPEMUN3-
Mma 22+) paspaboTaHa oS OLEHKM BEpPOSTHOCTU 3KC-
TPEMUCTCKOrO NOBEAEHUNS, CBA3AHHOIO C HACUJINEM, YTO
NO3BONT 3aTEM CO34aTb U UCMNONb30BaTb COOTBETCTBY-
IOLLYIO CUCTEMY KOHTPOJA. dTa Mogenb npurogHa ans
OLLEHKM pucKa B cllyyae ntoboro Tuna akcTtpemmama (no-
JINTUYECKNI, PENUTMO3HbIN, COLUManbHbIN) CPpean OCyX-
[EHHbIX 32 aKCTpeMnam (toboro Tonka). CKpHMHroBas
cucTemMa MoAenv No3BOJISET ee UCMNOob30BaTb B OTHO-
LIEHNN TeX, KTO HE OCYXJAEH 3a 3KCTPEMU3M, HO BbiI3bl-
BaeT OnaceHus OTHOCUTENbHO YS3BMMOCTWU K pagmka-
nmsaumn. Cuctema BkOYaeT 22 nHamkatopa, Kotopble
CrpynnMpoBaHbl B Tpy Knacca: 1) BOBNEYEHHOCTb; 2) Ha-
MepeHus; 3) cnocobHocTu. Mpu 3TOM 3HaK “+” B Ha3Ba-
HUM MOZENWN NpeanonaraeT, YTO Psh AOMNOJHUTENbHbIX
napameTpoB MOryT OblTb MCMOJIb30BaAHbI MPU MPUHATUN
petwlenus [10; 11].

Mogenbs RRAP (OueHka pucka paguvkanvsaumm B
TIOPbMAax) HaueneHa Ha onpepeneHne CTeneHn ysa3Bu-

MOCTU 1 pUCKa aKCTpeMmnama as pa3paboTkm nocneny-
IOLLKMX Mep BO3aeNcTBUS. LleneByio rpynny aTon moaenu
COCTaBNSAIOT OCYXAEHHbIE, CK/NOHHbIE K 3KCTPEMU3MY
(monnTMyYeckoMy, Penuruo3HOMy WU COLMANIbHOMY),
CBA3aHHOMY C HAaCUAMEM. DTOT UHCTPYMEHT MHTErpupy-
eT nHpopmMaumio, NOMY4aAEMYIO HA PA3JINYHbIX YPOBHAX
Mepapxmm B NMEHUTEHLMAPHOM YUYPEXAEHUN, 8 UMEHHO:
1) nHdpopmauus, noayyeHHas OT PYKOBOACTBA; KJ4e-
BbIMU 3[ECbhb ABASIOTCA AaHHbIE O CUTYaTMBHbIX GaKTo-
pax pagukanusauumn; 2) nHdopmaums, rnoayvyeHHas ot
PSA0BbIX COTPYOHUKOB (OXPaHHWKW, MpeAcTaBuUTENn
BOCNUTATENIbHOM YacTu 1 np.). Peuyb nget o pesynsrarax
HabnoaeHNa 3a NoBeAeHNEM OCYXEHHbIX. Ha ocHoBe
aTon MHbopMaLnn NpeacTaBnsaeTcs BOSMOXHbIM Guk-
cupoBaTb U3MEHEHUS1 B NMOBEAEHNN, CBULAETENbCTBYIO-
Lme 0 npoLecce pagnkanmaaumm (CBOEro poaa nepexon,
OT KOFHUTMBHOTIO YPOBHS K MOBEAEHYECKOMY); 3) MHDOP-
Mauus, nosyyaemas OT CaMOro OCYXAEHHOro (ckpu-
HUHIOBbIN MHCTPYMEHT). Takum 06pasom, peLleHmne Bbl-
HOCUTCSl HA OCHOBE KOMBUHMPOBAHWS BCEWN NMONYHEHHOMN
nHdopmaumn. B uenom mopens BkaovaeT 39 NyHKTOB,
crpynnupoBaHHbix B 9 eguHuny, [11].

Llens mogenn IR46 (Moaenb ncanamMmcTcKon paanka-
SM3aLmm) 3aKno4aeTCcsl B BbIABIEHUM MPU3HAKOB MUCna-
MWCTCKOIro 9KCTPEMU3MA U FOTOBHOCTU K MPUMEHEHUIO
Hacunua. OHa orpaHMYMBaAETCs TONbKO MCNAMUCTCKUM
3KCTPEMU3MOM, NMpPU 9TOM agpecoBaHa MHAMBUOAM U3
obLLelr nonynsaunn, HanpaesieHa Ha TeX U3 HUX, KTO Ae-
MOHCTPUPYET NPU3HaKM 3KCTPEMM3MA, NpuyYemM Bo3pacTt
ueneBow rpynnel coctasnseT 12 net n 6onee. 46 nHou-
KaTOpPOB COOTBETCTBYIOT ABYM cdepam: naeonorus (20
MHOVKATOPOB) U COLMaNbHbIA KOHTEKCT (26 MHAMKATO-
poB), Npu aToM 06e chepbl AeNCTBYIOT OAHOBPEMEHHO, B
KaX[10M KOHKPETHOM Ciyyae nepesBeLunBaeT nmbo oaHa,
nmbo gpyras [10; 11]. Mpun aTOM MoAenb NPUHUMAET BO
BHMMaHMe Te3nC O TOM, YTO MpPouecC paamkannsaumu
pas3BopayMBaeTCs BO BPEMEHW, NPOXOOUT psa cTaguin
(nepBoHayanbHasa ctagusl, cTaans coumanbHOM OTYYX-
OEHHOCTU, AXuxaamsauus — cTagus, korga MHOMBUE,
npvHMMaeT HeobXo4MMOCTb MCMONb30BaHMSA HaCUNus,
nocnepHsasa ctaams — nepexon K COBepLUEeHUIO SKCTpe-
MUCTCKUX OeNCTBUM Unn axuvxaay). IuaukaTtopsl pycka
OVHaMUYHbI, MOTYT U3MeHATbCs. Takum o6pasom, Mo-
Jenb Harnpas/lieHa CKOpee Ha OLEeHKY akTyaJlbHOro co-
CTOSIHUS, 4eM Ha nporHo3. NoBTOpPHOE UCMOIb30BaHNE
MHOMKATOPOB MO3BOJSIIET FOBOPUTL O AMHAMUKE pUCKa
pagvkanusauum nHoueuaa.

Mogenbs RADAR-ITE (OueHka MnOBbILLEHHOIO pucka
UCIaMUCTCKOro Teppopunsma) — camas cneunannsnpo-
BaHHAs AN MEHUTEHLMAPHOro KOHTEKCTA, MOCKOJbKY
HaluefleHa Ha BbISIBIEHNE UCNAMUCTOB, FOTOBbIX K CO-
BEPLUEHUIO HaCWJIbCTBEHHbIX OeNCTBUNA, TO €CTb peyb
MIET TONbKO 06 NCNAaMUCTCKOM 3KCTpemuame. Llenesas
ayanTopmusa 9TON MOAENN — NHANBUAbI C BbICOKUM YPOB-
HEM pucka (M3BECTHbIE TEPPOPUCTDI), CPOK 3aKJIOHEHUS
KOTOpPbIX MOAXOANT K KOHLY. Moaens npeanonaraeTt Asa
aTana oueHku: 1) npeacraBuUTeslb NEHUTEHUMAPHOW CU-
CTEMbI AEeT BCIO MHPOPMALMIO O TOM UM MHOM OCYX-
OEeHHOM, COOTBETCTBYIOLLEM KPUTEPUAM, YKa3aHHbIM
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BblLle; 2) NpeanaraeTcs oTBeTUTb Ha 73 BOMNpoca, kaca-
IOLLMXCH OCYXAEHHOMO (MHAMBMAA C BbICOKMM YPOBHEM
pucka). Bonpochkl HaleneHbl Ha Nony4YeHne nHdopmaumn
OTHOCUTENBHO COObLITUI NINYHOM N OBLLLECTBEHHOWN XN3-
HW, kpyra obLleHns, [oKka3aTenbCTBa Noe3aoK, MOTUBU-
POBaHHbIX AXNXaLOM, CTOPUK Hacunusa u np. [11].

Bce Moaenvn anennmpytoT K padHbiM 00 bACHUTENbHbLIM
KOHCTPYKTaMm: Tak, Hanpumep, MoAesflb OLEHKU pucka
3KCTPEMM3MA ONMPAETCH Ha MOE0NOormio, B PyKOBOACTBE
NO PUCKY 3KCTPEMU3MA TaKUM KOHCTPYKTOM OKa3biBa-
€TCs MOEHTUYHOCTb, B MOAENN OLEHKWN MOBbILEHHOIO
pucKa NCnamMmcTCKOro TeppopuamMa akLLEeHT AenaeTcs Ha
coumnanbHOM okpyxeHun nugmeuaa [11]. Mogenb ncna-
MWCTCKOM pajukannsauum naHavaslbHO OCHOBbIBanacb
Hanpesax mogenu ®. Moxapaama [7]. O6palaeT Ha cebs
BHMMaHMe TOT dakT, 4TO paccornacoBaHne aMnupuye-
CKMX GaKToOB U TEOPETUYECKON paMKM NPUBENU K OTKa3y
OT JIOrVIKW LWECTW 3TaNoB MOAENN, BEAYLLIMVX K COBEpLLEe-
HUIO TEPPOPUCTMYECKOrO akTa, YTO C TEOPETUHEeCKON
TOYKN 3pEHUsi OKa3blBaeTCH ANCKYCCUOHHbIM.

Mopenb oueHKN pucka pagukanmadaunm (OLeHKa pu-
CcKka 9KCTPEMU3MA, CBA3AHHOIO C HACUJIMEM) KOMOUHU-
pyeT uaen pspa mMoaenenm n Teopuin, cpean KOTopbixX:
mozens M. Cenpxmana, Teopumn A. Banaypsl 1 A. Kpy-
rnaHcku [10; 11]. B cnyyae pykoBOACTBa MO PUCKY 3KC-
Tpemuama TeopeTmnyeckas 6asa o6beANHSET naeu, npu-
Hagnexawime K pasfivyHbiM KOHLUEeNTyallbHbIM CXeMaM:
peyb naetT o TEOPUM NPUHMHHOIO AencTBua A. AnseHa
n M. ®uwberina [10], Teopun aBTOPUTAPHOWN JINYHO-
ctu T. AnopHo [10], Teopun coumnanbHOM NAEHTUYHOCTHN
I Towdena [12; 13].

Mopenun pasHaTca B konndecTtese GakTOpPOB, HA OCHO-
BE KOTOPbIX BbIHOCUTCH CYXAEHWE O PUCKe pagukanun-
3aumn. B cnyyae oByx mogenemn (pykoBOACTBO MO PUCKY
3KCTPEMM3MA, MOAEb UCAMUCTCKON paavkanmaaumnm)
[OMyCKaeTCqa, YTO 9KCMepT, NMPUHUMAIOLWMIA peLleHue,
onupaeTcs Ha [ononHuUTenbHble dakTopbl pucka [11].
dakTopbl 3aLWUTLI BAPbUPYOTCS B 3TUX MOLENSX OT He-
OO0NbLIOro KonmyecTBa (PUKCUPOBAHHBIX MEPEMEHHbIX
(Hanpumep, B ciy4Yae MOAENM OLLEHKM puUcka SKCTpe-
MU3Ma) OO0 HEOrpaHWYyeHHOro KoJimyecTsa (Hanpumep,
B CJly4ae MoAesniv NcnamMucTckonm pagukanmadauum) [11].
Hapsnoy € KpUTUMYECKMMU KOMMEHTapusMm obpatum
BHUMaHNE Ha O4HY BaXXKHYIO XapakTepUCTUKY STUX MOoLe-
nen: GakTopbl pycka paccMaTpmBalOTCs Kak aguHamuye-
CKME N U3MEHYMBbIE 00pa30BaHus, YTO AeNaeT BCE 3TU
CUCTEMbI CPeACcTBaMM MOHUTOPUHIa pucka pagukanu-
3aumn.

Bce 9T MHCTPYMEHTbI NpeAHa3Ha4vYeHbl A npodec-
CMOHAIbHOr0 MCMOJIb30BaHUSA 1 TPEOYIOT CrneunasbHOro
00yyeHuns o9 NPUHATUS PeLLIeHniA 0 pycke paaukannsa-
LMK, Kak oTMeyanocs Bolwe [11]. AHann3 mogenem oueH-
KV pucka pagmkanmsaummn, NCnosb3yeMbiX NpenMyLle-
CTBEHHO B MEHUTEHUMAPHOM cucTeme psga ctpad [10;
11], no3BoNsAeT roBOPUTL O TOM, YTO 3TU UHCTPYMEHTHI
TpebyloT caMoro cepbe3HOro TeopeTuKko-MeToa40N1I0rn-
4eCKOro OCMbICIIEHNS U 3KCMEPUMEHTAsTbHOM NPOBEPKMN.

HakoHel, MOXHO rOBOPUTb O HEKOTOPbIX APYrnx
MOAENAX, BbIXOAALWMX 32 PAMKU NEHUTEHLUMAPHOW Cu-

CTeMbl. ITU MOOEeNn NpPeacTaBnsioT 0CoObIN MHTEPEC,
MOCKOJIbKY B MEepPCnekTUBe HaMun MAaHUPYeTCcs MMEHHO
paspaboTka MOLENM OLEHKM pUCKa pagukanMsauumn B
noapOCTKOBO-MOOAEXHON cpeae.

Moaens IVP (MneHTnpukaums ysa3BUMbIX JIIOAEM) Ha-
LlefieHa Ha BbIIBNEHME MHAMBUAOB, YA3BUMbIX K PEKPY-
TUPOBAHUIO ONS1 COBEPLUEHUSs IKCTPEMUCTCKUX [Ael-
ctewii [10]. LeneBas ayoutopus Moaenn — WHOMBUABI,
B OTHOLLUEHUWN KOTOPbIX CYLLECTBYIOT ONaceHuns, Kacato-
wmecs pagukanmdaumnm (3ToT MUHCTPYMEHT MPUMEHUM K
LIMpokor aygmutopum). Mogenb BKIOYaeT ABa psaa VH-
nukaTtopoB. K obwmm MHaukaTtopamMm pucka OTHOCHATCS
cnepywowme: 1) KynsTypHasa u/unm penurnosHas n3ons-
uuns; 2) nsonauus ot ceMbin; 3) NoBeaeHWe, CBA3aHHOe
C puckoM; 4) BHe3anHas CMeHa PenmMrmo3HOn nNpakTu-
Kn; 5) putopuka, cBsidaHHasa ¢ Hacunavem; 6) HeraTtms-
HO€ BJINSIHWE CBEPCTHUKOB; 7) M30/MPOBaHHAsA rpynna
CBEpPCTHUKOB; 8) puUTOpUKa, CBA3aHHAA C HEHABUCTbIO;
9) nonutuyecknii aktnemam; 10) 6asoBas BoOeHHas noa-
rotoeka; 11) noesagkn/nNpoxvBaHue 3a rpaHuuen. Bro-
pas rpynna MHOMKaTopoB (Tak Ha3biBaeMble UHANKATO-
pbl “kKpacHoro dnara” BKo4YaeT Takme, Kak: 1) putopuka,
CBSI3aHHAasi CO CMEPTbIO; 2) YJIEHCTBO B 9KCTPEMUCTCKOM
rpynnupoBke; 3) KOHTakTbl C U3BECTHbIMM BepOOBLM-
KamMu/akcTpemmctamu; 4) npoasuHyTasd BOEHHas noa-
roToBKa; 5) yyactne B 3apyOexHblx O0eBbIX AeNCTBUAX
[10]. Mooenb npegHasHayeHa Ans UCnosb30BaHUS cre-
umanmctamm B obnactv obpasoBaHus.

Moaens MLG 2 (MHoroypoBHeBoe pyKOBOACTBO 2)
npepnonaraeT BbisiIBEHWE WHAWMBUAOB, FOTOBbIX K CO-
BEPLUEHMIO HACUIIbCTBEHHbIX JENCTBUI B COCTaBe rpyn-
Mbl, BKJIOYAs TEPPOpPU3M, TO €CTb peyb UAET O Nobom
BapuaHTe aKkcTpemusma. Llenesas aygmrtopus aTon Mo-
0env — uHaMBuabl 3 obwen nonynaunm (ot 14 neT), une-
Hbl Kakmx-nnbo rpynn. Mogenb BkoYaeT 16 OCHOBHbIX
$akTopoB pucka, CrpynnmpoBaHHbIX B YeTbipe chepbl:
VHOVBMAYabHASA, UHANBUAYANBHO-IPYNNoBag, rpynno-
Bas 1 rpynnoBo-counansHas [10].

HakoHeu, mogesnb TRAP — 18 (UHCTPyMEHT 47151 OLEH-
Ky pagukanisaumv, CBs3aHHOV C TeppPopmn3MOM) HaLe-
JleHa Ha BbISIBNIEHVWE VMHAOVBUOO0B, FOTOBbIX K COBepLUe-
HUIO NAEONOMMY4ECKN MOTUBNUPOBAHHOIO Y HAMEPEHHOTO
aKkTa HacuIMsa B OTHOLUEHUM YENOBEKA UM FPYMIbl JNLL.
Llenesas rpynna aTo Mogenn — UHAVUBUAbI, TOTOBbIE K
y4yacTuio B MAEO0IOTMYECKN MOTUBUPOBAHHOM HacuiInu
(BbISIBNIEHHbBIE COTPYAHMKAMWN NPaBOOXPaHUTENbHbIX Op-
raHoB). dTa MoAesnb B Gonblueli CTENEeHN OPUEeHTUPO-
BaHa Ha TEPPOPUCTOB-OAMHOYEK, OOHAKO MOXET ObITb
MPUMMEHEHA N K TEPPOPUCTUHECKON OEATENbHOCTU B
rpynne.

Kak oTmeuyanocs Bbllle, Cpean Tex Moaenemn, KoTopble
MCMOJNb3YIOTCA B NEHUTEHLUWAPHON CUCTEME, HEKOTOPbIE
Tak>e MOryT 6bITb pe3ynbTaTuBHbI B 60J1E€ LUMPOKOW NO-
nynaumn.

JNCKYCCNOHHOCTb UCMNONb30BAHUA 3TUX MOLENEN
OLEHKM pucka obycnosneHa paaoM OCOOEHHOCTel:
[axe ecnu OCTaBUTb B CTOPOHE acnekTbl 3TUHECKOro
ToJIKa (XOTS B MOOENsiX U yrnoMMHaeTCsi COOTBETCTBUE
3TMYECKMM KOLEKCaM MNCUXOIOMMYECKMX accoumnaLmin
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Tex U nHbIx cTpaH [10]), OTKPbLITbIMM OCTAKOTCS BOMPO-
Cbl OTHOCUTESNIbHO TOrO, Ha KakMe MexaHu3mbl paguka-
am3aummn onuparTcsa 9T mogenu. iexogaTt am oHn 13
KOHLLEeNUMIA, NONYHYMBLUMX NPOBEPKY B 9KCNEPUMEHTAasb-
HbIX UCCnegoBaHnax? B nydwem cnyyae, MOOENM OLUeH-
KM OMMPaoTCs Ha KOMOMHALUWIO uaen, npuHagnexawmx
psany Teopetmnyeckmux moaenein [10; 11], B xyawem — HO-
CAT onucaTesNbHbI xapakTep, 6a3npyscb Ha psae Ha-
onoaeHuin. Npobnema, KOTOPYD Mbl ycMaTpuBaeM B
cTpaTerum CUHTETUYECKOW TEeOpPeTUYEeCKOW pamku, 3a-
KJIIOYAETCH B TOM, YTO B OTAENIbLHOCTN 3TU TEOPUN UMEIOT
SMMNUPUYECKYIO N faXe SKCMEPUMEHTAJIbHYIO NPOBEPKY,
HO UX dparmMeHTapHoe UCMosib3oBaHne TpebyeT COOT-
BETCTBYIOLLEro OCMbBICNIEHNS U apTUKYNSUMW Ha Teo-
PETUKO-METOA0N0rMYECKOM YPOBHE, MOCKOJSIbKY Camu
TEOPUN NMPUHAANEXAT K Pa3/IMYHbIM YPOBHSIM COLMATIb-
HO-TCUXONIOrMYEeCKOro OOBACHEHUS — OT WHTpPavHAN-
BMAyasNbHOro 0o nageonormdeckoro [14]. He umeloT 9Tn
MOZENN N 9KCNEePUMEHTaNIbHOM NMPOBEPKU, KOTOpas He-
obxoanma ons yCcTaHOBNEHUS Kay3aJsibHblX OTHOLLEHWNIA.

Kpome BCero npo4yero, OTKPbITbIM OCTAeTCH BOMNPOC
O TOM, KakoBa TOYHOCTb MPUHUMAEMOrO PELUEHUSs, He
BO3HUKAIOT /i 3 deKTbl U GEHOMEHbI COLMabHOM nep-
Lenuum, nckaxaroLime BOCnpusaTue Ha MexJIMYHOCTHOM
YPOBHE, 3aTpyaHsoLMe TOYHOCTb OLEHOK, HE JonycKa-
eTca N pyHaameHTanbHasa owmnbka atpubyumnn.

Hapsigy ¢ pacCMOTPEHHbIMU Bbille MOAENsMn, Npu-
MeHsieMbIMU A1 OLLEHKM pucka pagukanudaumm B 06-
e nonynsaunmu, NnpeacTaBngaeTcst BO3MOXHbIM FOBOPUTb
0 TOM, 4TO B 06pa30BaTeNbHbIX Y4PEXAEHVAX, OpraHn3a-
LMSX, paboTaloLmMx C MOIOAEXbIO, B PSAE CTPAH Ha Npak-
TUKE MPUMEHSIIOTCA CUCTEMbI UHANKATOPOB AN OLLEHKUN
ysa3BMMOCTU nHamenaos [4]. OgHa cuctema paspaboTa-
Ha B pamMkax npoekta SAFIRE Ha ocHOBe KOHCynbTauun
Co cneuyanuctamu no 6opbbe ¢ pagukanusaumen (N =
28). OTa cucrtema BKoHaeT nokasartenu (21 npmaHak),
CrpynnupoBaHHblE TakMm 06pa3om: 1) MAEHTUYHOCTb U
NOWUCK WMAEHTUYHOCTK; 2) MHIpynnoBas 1 ayrpynrnosas
onbdepeHumnayms; 3) coumanbHoe B3aMMOOEelNCTBUE,
CNoco6CTBYIOLLLEE HACUINIO, COYEeTalOLEECS C ANCTaH-
LMPOBAHVEM OT MPUBbLIYHOIO OKPYXEHUs (OPpy3bs U ce-
Mbs); 4) TpaHchHopMaLmna nMnaxa; 5) accoummpoBaHme
Cc akcTpemucTckumu rpynnamu [4]. Cuctema OCHOBbI-
BAeTCs Ha MeToae HabnioaeHWs 3a NoBeAeHNEM UHAN-
BWOB.

Apyron npumep TakoM CUCTEMbI — MpakTUYeckoe
PYKOBOACTBO, HanpaBfiEHHOE Ha ANArHOCTUKY CTeneHu
YA3BUMOCTU K paankanmadaunu. Nepsblii ypOBEHb BKJIIO-
4YaeT 0COOEHHOCTU KOTHUTUBHO-3MOLMOHAIbHOIO Crek-
Tpa, KOTOpble AenalT YyesoBeka ysa3BMMbIM K BO3AEN-
CTBUIO CO CTOPOHbI TEPPOPUCTUHECKOM FPYMMNPOBKU.
BTopoi ypoBeHb — psif NPM3HAKOB, KOTOPLIE YKa3biBAOT
Ha rOTOBHOCTb MHAMBMAA K MPUMEHEHUIO HACUINS B CO-
yeTaHUM C AerymaHm3aumen Tex UM MHbIX KaTeropum,
Ha KOTOpPblE HaMpaBJieHbl AENCTBUSA TEPPOPUCTUHECKUX
rpynnupoBokK. lMocneaHnn, TpeTuin, ypoBEHb KacaeTcs
NpYYMHEHNs Bpeaa (peyb MAeT 0 3HaHUAX, YMEHUAX U Ha-
Bblkax, CBOOOJHOM AOCTYNe K COOTBETCTBYIOLEMY 060-
pynosaHuio) [4]. B uenom MOXHO roBOPUTb O HEKOTOPbIX

ana3nax C noaTanHbiMU MOAENAMU pafmnkanmaaummn
[5].

Hwn B KOEn Mepe He nbiTasiCb CHU3UTb 3HAYNUMOCTb U
BaXHOCTb MMEIOLNXCA WHCTPYMEHTOB OLEHKW PUCKA,
caenaem psg Kputndeckmnx 3aamedanHmin. C ogHom cTopo-
Hbl, B 0O60MX Cly4yasx OTKPbITbIM 0Ka3blBAETCH BOMPOC O
MCUXONOrMYECKNX MexaHU3Max pagmkanmaaumn, Teo-
peTuyeckor moaenu, kotopas 6bl 00bACHSNA 3TOT NPO-
Lecc nerutummusaunmn Teppopmama. C apyrom CTOPOHHI,
B 000oMX cnyyasix NpeacTaBnsieTcss BO3MOXHbIM KOH-
CTaTMpoBaTb HaNM4Me OnpeneneHHbIX anal3nin ¢ Noa-
XOL4OM COLManbHON MAEHTUYHOCTU, B PaMKax KOTOPOro
MOET peyb O NCUXONOrMYeckmx npoueccax (couvanbHas
KaTeropmaauums, counanbHoe CPpaBHEHME U coLMalbHas
noeHTMdnKaLuuns), KOTopble NO3BONISAIOT NOHATbL, YEM CO-
umanbHas MOeHTUYHOCTb Nlogen OTIn4aeTcs OT Nepco-
HaIbHOM MAEHTUYHOCTU, KaK GopMupyeTcs n 4ENCTBYET
coumanbHas MOAeHTUYHOCTb [15, ¢. 379-398].

B nepBoli cuctemMe MOXHO 3aMeTUTb, YTO MHOMBUL,
paankanuanpyeTcsa Kak YneH rpynnsl [16; 17, c. 75-85],
KOTOpas KOHCTPYMpyeT eMy ONpenefieHHYIo coumalb-
HYI0 peanibHOCTb, 3a4aeT COUMaNbHY0 WUOAEHTUYHOCTb.
Cnepcrteue 970ro — AMCTaHUMPOBAHME OT MPUBbLIYHOIO
OKPY>XeHna (CeMbs 1 Opy3bs).

Ecnun BepHyTbCS KO BTOPOW cUCTEME, NO3BONSAIOLLLEN
OUEHMBATb PUCK paankanmaaunu, raoe ¢ NoMoLbio Habo-
pauvHOMKaTopoB NpesaraeTcs HabnogeHne 3a 0cobeH-
HOCTSIMM MOBELEHNS PAOVKANU3NPYIOLLMXCS CYObEKTOB,
TO ONATb X€ napamMeTpbl OOHOIMO M3 YPOBHEW CTaHyT
MOHSATHBIMW B JIOFMKE MOAX04A COUMANbHOW WAEHTUY-
HOCTU: Tak, rpynnbl C SKCTPEMUCTCKUMWU U paguKab-
HbIMW B3rnsiAamMu 3a4alT CBOMM YJE€HAM COUMalbHYHO
peanbHOCTb, ONPeensitoT, YTO ABASETCS NPaBUJIbHbIM,
a 4To — HeT. Kak cnencTsme, YneHbl rpynnbl NoayyaT
O[HO3Ha4YHYI0 OCHOBY 4151 OLLEHKM NpeacTaBuTenen ayT-
rpynnbl, AEryMaHNU3npys 1Ux, 4TO B pe3ynbTaTe ornpas-
OblBaeT noOble 4eNCTBUS B OTHOLUEHWM 3TuX nogen [18,
c. 19-35].

HecmoTpsa Ha onpefeneHHble anno3nn ¢ Noaxoa0M
CcouUVasbHOM UOEHTUYHOCTU, B YHACTHOCTUK 3TO KacaeTtcs
nomncka MAEeHTUYHOCTU (N0 CYyTU COUMANbHOM NAEHTUY-
HOCTM), MEXTIPYNNOBOro BOCMPUATUS (MH-TW ayTrpynno-
Bas audpdepeHumanms), LUCTaHUMPOBaHUSA OT 6IM3KOro
OKPY>XEHUS (CeMbSl U APY3bS) N aCCOLMNPOBAHUSA C 9KC-
TPEMUCTCKMMM rpynnamMu, 3TO MOXET ObiTb MHTepnpe-
TUPOBAHO Kak CMeHa MOEHTUYHOCTU; TEM HE MeHee 06e
CUCTEMbI OLLEHKU pUcka He cHOpPMYnMpPoBaHbl B pamMKax
3TOro NoAxona v He NCNOoNb3YIOT B MOJSIHON Mepe ee Mno-
TEHUMan, He ONUPAaKTCAa Ha NOTVKY U MeXaHU3Mbl Noa-
X042, YTO NO3BOINO Obl MOBBLICUTbL LLEHHOCTb 3TUX MO-
nenemn.

[Mo3zBoNMM 3amMeTuTb, 4TO pacno3HaHWe npu3Ha-
KOB, CBSI3aHHbIX C paaukannsaumen, B 060ux cucteMmax
CBUAETENbCTBYET B NOMb3Y TOrO, 4TO MHAMBUA NOA, BO-
MPOCOM MpPOLUEN 3HAYUTESbHYIO YaCTb MyTU NOJ, HA3Ba-
HUEM «pajukanusaums» (B COOTBETCTBMU C onpenene-
HMEM, NCMNONb30BAaHHbLIM Bbille [2], 3TO NyTb, BeAyLLMIA
K nermtumMmsaummn teppopuama). B aTon cBa3nm TexHOo-
NIOrns OLLEHKM puUCKa AOJIKHA ONMPaTbCs Ha Takow ana-
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FHOCTUYECKNIA WHCTPYMEHTApPUNA, KOTOPbIA MO3BOAWU
Obl pacno3HaTb MpuU3HaKM pagukanuMsaumm Ha Gonee
paHHeln ctagun. MoOXHO npegnonaratb, YTO CKOPOCTb
pagmkannsaumy pasnmyaeTcs B Hadasie U KOHUE 3TOro
nyTn. Kak rnokasbiBaeT aHanM3 nNocTafuiiHbiXx Moaenen
pagmkanusaumm, pacCMOTPEHHbIX Bbille, eCnu U3Ha-
YyasibHO «COBObLITUA NO paanKanM3aLnn» NPONCXoaNAT Npe-
MMYLLECTBEHHO B KOTHUTUBHOM nJjiaHe, TO Ha cTagusx,
NPUBAVXEHHbIX K 3aBEePLUEHMIO, 3TOT NPOLLECC BbIXOAUT
npenMyLLeCTBEHHO B NMOBEAEHYECKUN MNaH, njiaH co-
LuManbHbIX MPaKTUK U OTHOLUEHWIA. laHHas 0COOEHHOCTb
OoTpaxeHa 1 B 00CyXAaeMbIX 30€Cb MOAENAX OLEHKN pU-
cka. MMIMeHHO noaTomMy B 06enx MOAENSAX TO, YTO MOXHO
npoHabniogaTb, COOTBETCTBYET TAKOW TOYKE Ha NMyTu pa-
avkanusaumm, Korga 3HadmTenbHas 4acTb NocnegHero
yXe npongeHa.

3TV NpuMepbl HaArNSAHO AEMOHCTPUPYIOT, 4YTO MO-
[eNb OLEHKN pUcKa pagukanmaaunm OKHA UMETb Noj,
cobOo agekBaTHYIO TEOPETUHYECKYID CXeMy, OObACHU-
TeNbHas cuna KOTOPOM COOTBETCTBYET crneunduke pa-
ankannsaumm, B KOTOPOM OTHOLLIEHUS MeXAy NepeMeH-
HbIMU Oblin1 Obl KOHLLENTYaIN3MPOBaHbI 1 ONUPasINCH Obl
Ha 9KCNepUMeHTasibHble haKTbl.

CoBpemeHHass cuTyaums CkiafblBaeTcsd Takum
obpa3omM, 4YTO 3anpochbl MNPakTUKM Ha pas3paboTky
MHCTPYMEHTa OUEHKM pucka pagukann3aumm B HeKo-
TOPOM CMBbICNE MOKa ele onepexarT BO3MOXHOCTMU
NMCUXONIOrMYECKOM Haykn. ITO KacaeTcsl, B MEPBYIO O4e-
penb, TOro, 4TO MOAESb OLEHKU pUcKa, KoTopas morna
Obl ObITb MUCMOL30BAHA AN151 MPOrHO3MPOBAHNSA BEPOSAT-
HOCTW COBEPLLEHUS TEPPOPUCTUHECKON AEATENbHOCTN,
npeanonaraetT 9KCNepUMEHTaNIbHO MPOBEPEHHYIO TeOo-
pPETUYECKYIO PaMKYy, a 9TO, HACKOJIbKO NO3BOMSIOT CYAUTb
pesynbraTbl OCYLLECTBJIEHHOMO BblLLE TEOPETUKO-aHam-
TMYECKOro NCCNef0BaHMs, Nnoka eLle 3oHa 6avxanwero
pasBuTUsa B 061aCTh OLEHKM pPUCKa pagukanmusauumm.

3aknovyeHne

KpuTtunyecknin aHanns CyLiecTBYIOLWNX MOAenen pa-
Avkanusaumm no3Bonua caenatb BblBOA O Heobxoau-
MOCTW PacCMOTPEHNA NpoLLecca pagukanmsaumm 4epes
npu3My Takol TeopeTU4Yeckon Tpaanummn, kotopas obina
Obl afleKkBaTHOM M3y4eHuio camoro ¢eHoMeHa (pagu-
Kanusaumsa, 6yayym npoLeccoM NerntuMusagum tep-

[l CNMUCOKMCTO4YHUKOB

popu3mMa, NOHUMAETCs Kak siBeHue, NPOUCXOAsLLEE B
rpyrnnoBOM KOHTEKCTE).

CkopocCTb npouecca pagukannsauum pasnnyaeTcs B
Ha4vasne 1 KOHLE 3TOro NyTu (NpmMxo4a K nermtuMmmusaumm
Teppopu3ma). Kak nokasbiBaeT aHanma noCTaaunHbIX
Moaenen pagukanusaumm [5], naHavyanbHO «COOLITUSA
no pagukanndaunn» NpPoucxoaaT NPenMyLLECTBEHHO B
KOFHUTUBHOM MJiaHe, Ha cTaausax, NpUONXKeEHHbIX K 3a-
BepLIeHM0 paaukanmsaummn, — B NnoBegeHYeckoM nna-
He, NfaHe CouManbHbIX NPAKTUK U OTHOLWEHUA. MIMEHHO
3TOT NEpPEexo[, 3a4acTyto paccMaTpuBaeTCcs kak ObicTpas
pagvkanusauyms, XoTs NoBeAeHYEeCKOMY MaHy npenlie-
CTBYIOT CKPbITble OT HabMOAEHNS NPOLECCHI, MPOMCXO-
Osume Ha KOrHATUBHOM YPOBHE.

B mMopensx oueHku pucka, MCNOoNb3yeMblXx B Ha-
cTtodwee Bpems [4], 3TOT akT npuHMMaeTcd BO
BHMMaHVE, HO B CWJy TOro, 4YTO OHM 6as3upyloTcs Ha
MeToZe HabnoaeHus 3a NoBeAeHYeCKMMU OCOOEHHO-
CTAMU paguKanusnpyloLwerocs NHANBNAA, To, 4TO MOX-
HO NpoHabnaaTb, COOTBETCTBYET TAKOW TOYKE Ha NyTU
pagukanusauum, korga 3HadmTesnbHasi ero 4acTb yXxe
npongeHa. CNoXHOCTb NOCTPOEHUS MOOENN OLLEHKUN PU-
cka pajukanusauum, OCHOBAHHAA Ha PaHHEM pacnos-
HaBaHUM MPU3HAKOB pajukanM3aumm, CBsi3aHa C TeM,
41O B POKYCe BHMMAHMS 0Ka3blBAE€TCH TO, YTO MPOUC-
XOAUT Ha KOFTHUTUBHOM YPOBHE MHAMBUAA, YA3BUMOTO K
pagukanusauum, y Kaxaoro MoMeHTa npouecca pagu-
Kannaaumu, BEPOSTHO, UMEIOTCSH CBOU KOMTHUTMBHO-ad-
beKTUBHbIE OCOBEHHOCTU, WHCTPYMEHT [AMArHOCTUKMU
npepnonaraeT onpeneneHHylo cyoTUNbHOCTb A4S TOro,
YTOObLIHEAOMYCTUTLOLLUMOOYHBLIXCYXAEHNNOBYA3BUMOCTH
cybbekTa.

Kputnuecknin aHanns moaenen oueHku pucka, 6asu-
pytoLmxcs XoTs Obl Ha KAKOM-TO TEOPETUYECKON OCHOBE,
NMo3BOJIIET HAM FOBOPUTL O HEOOX0AMMOCTN pa3paboT-
KM MOOENM OLEHKM pUcKa pagukannsauumm, Kotopast uc-
xoauna 6bl U3 eANHOro Noaxoaa, a He N3 Habopa naen,
3aMMCTBOBAHHbIX M3 psiga Teopui, NpuHaanexawmx K
pPas3nnyHbIM YPOBHSIM 3MUCTEMONOrMYECKOTO KOHTUHY-
yma [14]. KombuHupoBaHme mnaein notpedbyet cooTBET-
CTBYIOLLLEN TEOPETUKO-METOAONOMMYECKON apTUKYISALLAN
MOJIOXXEHUI C NOCNenyloLLen 3KCNnepPMMEHTaNIbHOM NPOo-
BEPKOMN.
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Pedepart

BBeneHue: aBTopamu paccMmaTtpusaeTcs npobriema npenybexaeHunii Co CTOPOHbI MepcoHana y4-
pexaeHnn NeHNTEHUMAPHOW CUCTEMBI K MCUXOJIONMN N ee co3npaTesibHbiM BO3MOXHOCTAM. Llesib!
Ha OCHOBE 006006LEeHNS TEOPETUYECKNX MAaTEPMANIOB N aHann3a NPakTUKMU OeaTeNlbHOCTU NeHUTEH-
LMapHbIX YYPEXAEHNI MOoKasaTb, YTO B YCJ/IOBUSX MOCTOSSHHOIrO BO34EMCTBUSA KOJIMYECTBEHHbIX U
Ka4yeCTBEHHbIX GaKTOPOB MEHUTEHLUMAPHOW cpedbl Ha JIMYHOCTb COTPYAHUKOB OT HUX TpebyeTcs
nogaepXxaHme COCTOSHUSA MOCTOSAHHOW FOTOBHOCTU K arPeCCUBHbLIM AeNCTBUSIM CO CTOPOHbI NNL, Ha-
XOOSALMXCSA B MECTaX NIMLLIEHUs cBOO6OoAbl, 4TO 6€3 NpodecCcMoHanbHOro NCUXON0rM4eckoro ConpoBo-
XOEHUS MOXET BNIMATb HA NPOLLECC aganTauumn, 4encTBUs B 3KCTPEMaibHbIX CUTyaLUusax U co3a4aBaTb
pUCK pa3BuTUsa NPOdECCUOHANBbHbIX 4eCTPYKUWIA. Pe3y/1bTaTsl: OTHOLWEHME K HEONPEAENEHHOCTN aB-
TopamMu paccMaTpMBaeTCs Kak JIMYHOCTHAsA 0COOEHHOCTb, Jiexalllas B OCHOBE afanTalnOHHbIX MPO-
LLeCCOB 1 NPOLECCOB BOCMPUATUSA SKCTPEMasIbHOCTU AesTeNbHOCTU. Ha npumMepe cneumdunyeckomn
npodeccmnoHanbHOM AeATENbHOCTU COTPYAHUKOB YrONIOBHO-UCMOMHUTENBHON CUCTEMbI NOKA3aHOo,
Kak npobnema npenyoexaeHnin B OTHOLLEHMN NCUXO0IOMMN NOBbILIAET 9KCTPEMalbHOCTb MEHUTEHLM -
apHOW OeATeNbHOCTU, PUCK NOCeAyoLWMX HeEraTUBHbIX MOCNEACTBMIA, B 4YaCTHOCTM Npu agantaumm
K cnyx6e. BbiBoAbI: NOKa3aHa CXOXECTb NPOLLECCOB aganTaLmn K CnyxebHon 4eaTenbHOCTU U 9KC-
TpemMasbHbIM YCII0BUSAM, a TakXe AenaeTcs akLeHT Ha Heo6xoaMmMocTy paboTbl C NpeayodexaeHnaIMu
B OTHOLUEHWM NCUXONOrM4EeCKOro CoOnpoBOXAEHUS AeATENIbHOCTU COTPYOAHUKOB.

KnioyeBble cnoBa: ajgantauus; roTOBHOCTb; YrOJIOBHO-UCMNONHUTENbHAA CUCTEMA; 9KCTpe-
MaJslbHOCTb; 3KCTPEMaJIbHbIE CUTYaLMKN; NMCUXOSIOTMYECKOE CONPOBOXAEHME; OTHOLLEHME K HEOMpEe-
[eNeHHOCTW.
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Abstract

Introduction: in the article, the authors consider the problem of prejudice against psychology
and its creative possibilities on the part of the staff of penitentiary institutions. Purpose: based on
the generalization of theoretical materials and analysis of the practice of activity in penitentiary
institutions to show that in conditions of constant impact of quantitative and qualitative factors of
penitentiary activity on the personality of employees, they should be ready for aggressive actions
of inmates. Without professional psychological assistance, employees’ adaptation process and
behavior in extreme situations can be affected and risks of developing professional destructions
can be created. Results: the attitude to uncertainty is considered by the authors as a personality
trait underlying adaptation processes and processes to perceive extreme conditions of work. Having
considered specific professional activity of penitentiary system employees, the authors show how
the problem of prejudice against psychology increases extremity of service and what subsequent
negative consequences can be, in particular in the adaptation period. Conclusions: the similarity of
the processes of adapting to service activities and extreme conditions is shown, and the emphasis
is also placed on the need to work with prejudice against psychological support of employees’

activities.

Keywords: adaptation; readiness; penal system; extremity; extreme situations; psychological

support; attitude to uncertainty.
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BseneHune

Mpobnema apantauum K npodeccmoHanbHon ne-
ATENbHOCTU 3aCNYXEHHO OCTaeTCs B LEHTpe Teope-
TUKO-NPaKTUYECKOrO0 BHUMAaHUA MHOIMX OUCLUMMIVH.
HecmoTps Ha 3HaAYMTENBHOE KOMMYECTBO Kak 0bLLeTeo-
pPEeTUHECKNX, Tak U YaCTHOMPUKIAOHbIX UCCNea0BaHNN,
0COOEHHOCTb OaHHOM NpobnemMaTukn 3akiioyaeTcs BO
BHYTPEHHE NPUCYLLEN €N aKTyaslbHOCTU BHE 3aBUCUMO-
CTM OT TeKyLlero coctosiHms obuiectsa. Jliobble obule-
CTBEHHO-39KOHOMMUYECKME, MNONNUTUYECKMe, IKOoJornye-
CKNE N WNHblE U3MEHEHUS, KaK MONOXUTESNbHbIE, TaK U
oTpuuartesnbHble, TPEOYIOT NPMUCNOCOBNEHNs K HUM CO
CTOPOHBI YenoBeka [1, ¢c. 186-187; 2, c. 15]. NMpobnema
ajantaunn K KOHKPETHOM TPYAOBOMN OEATENbHOCTY Npe-
JIOMNSETCH Yyepesd npuamy cneundurnyecknx ycrnosun u
dakTopoB, 0OYCNOBNEHHbIX rpaHMLaMn, 3aaaBaeMbiMU
Lefblo U pewaeMbiMi 3aga4amMum, a Takxe peannsaumn
CUCTEMBbI AENCTBUIM NO UX LOCTUXEHUIO C UMEIOLLIUMUNCS
y cybbekTa MHOMBUAYANbHO-IMYHOCTHBIMW OCOOEHHO-
CTaMun. He a9BnsgeTCa UCKIIOYEHUEM B AAaHHOM BOMpoce
1 YrONOBHO-MCNONHUTENbHAs cuctema Poccuiickoin de-
nepauum.

OcCHOBHble pe3ynbTaTbl

B cucTeme HopMasibHOro GYHKLIMOHUPOBaHWS ObLLe-
CTBa YroJIOBHO-UCMOJIHUTENbHAA CUCTEMA 3aHUMaeT
ocoboe MecTo, Tak kak obecneuymBaeT 6e30MacHOCTb
COLMYMa He TOJbKO 3a CHET U30NALUUn NKL, COBEPLLNB-
LINX NPECTYMIEHUS, HO N OCYLLECTBNAS UX UCNPaBNEeHNEe
[3, c. 8-9; 4]. B kayecTBe UANOCTPaALUN aKTyaslbHOCTU
0EeATEeNbHOCTU  YrOIOBHO-UCMOMHUTENBHON  CUCTEMBI
npuBeaem gaHHble oduymanbHom ctatuctukm MB/, Poc-
cum n ®CUH Poccun. Tak, B Poccuiickoii depepaunn B
2022 r. 3apernctpuposaHo 1 966 795 npecTtynneHui.
HecmoTps Ha TO, 4TO AAaHHbIN NOKa3aTesib CHU3UJICA Ha

1,9 % no cpaBHeHuto ¢ 2021 r., oTMe4aeTcs POCT pern-
cTpupyembix npectyrneHuii B 10 cyobekTtax [5]. C nu-
LLamMu, COBEPLUMBLUMMW NPECTYMIEHNS, KOTOPbLIM CYyO0M
HAa3HA4YeHOo Haka3aHue, COTPYAHUKAMW YrOIOBHO-UCMOJI-
HUTENbHOM CUCTEMBI NPOBOAMTCA paboTa No ucnpaene-
Huio. o cocTosHuio Ha 1 aHBapsa 2023 1., B yYpexaeHun-
SIX YrOJIOBHO-UCMNOJSIHNTENIbHOW CUCTEMbI COAEpPXasioCb
433 006 4en. [6]. NMpuBeaeHHble LUPPLI AEMOHCTPU-
PYIOT BbICOKYIO KONIMYECTBEHHYIO Harpy3ky Ha COTPYA-
HUKOB YrOJIOBHO-WUCMONHUTENIbHON CUCTEMbI, KOTOPbIE
eXeagHeBHO B3aMMOAENCTBYIOT C 3TOM BeCbMa Pa3Hoo-
6pa3Hol COBOKYMHOCTbLIO Ntoaen, 00LWMM ANst KOTOPbIX
aBnseTca dakT coBeplleHus npecTtynieHus. Konundye-
CTBEHHbIN HpakTOp BO34ENCTBUS HA NPOMECCUOHABHYIO
0EeATENbHOCTb NpeanonaraeT HaIM4Yne N KAYECTBEHHOIO.
MocnegHuin, NO HaLeMY MHEHWIO, ABNSIETCS KTHOYEBbLIM B
onpeaeneHnmn peanbHON Harpy3km Ha COTPYOHMKOB Yro-
JIOBHO-UCMONIHUTENBbHON CUCTEMbl. Ka4yeCTBEHHbIN CO-
CTaB NuL, COAEPXALLMXCHA B CNEACTBEHHbIX N30NATOPax
1 MCnpaBUTEbHbBIX yYpexaeHusax, pazHoobpaseH. Mpu-
YEM HACTOJbKO, YTO N KPUTEPUU OLLEHMBAHUS, U Onuca-
HUS 06CYXOaeMOl COBOKYMHOCTU TakXe MHOXECTBEH-
Hbl. Hanpumep, No KpUTEPUIO NCUXNYECKOr0 COCTOSHUS
CMNeKTP TFPYynn OCYXAEHHbLIX U NL, 3aKHOYEHHbIX MOA
CTpaxy, BapbMpPyeTCcss OT OTHOCUTENIbHOW HOPMbI 40 Ha-
JINYUS NCUXNYECKNX aHOMaINIA B paMKax BMEHSeMOCTH
[7,c. 20-21; 8, c. 291-2983; 9, c. 250-252]. TpebyeT 0co-
60ro nogxoaa un Takas kateropust, kak uisanuabl. Ocyx-
OeHHble-HBaNMAbl HyXAaloTcsa B OOMOJIHATENbHOM
BHMMAaHWUM 1 MOMOLLM CO CTOPOHbI MEpCcOoHana yrosoBHO-
ncnonHutTenbHon cuctemsl [10]. Kpome Toro, nogospe-
BaeMble, 0OBMHSIEMbIE N OCYXAEHHblEe pa3nmyaloTcs Mno
KpUTEPUSAM BO3pacTa, rnofa, Hannyunus KPUMUHaNbHOIro
1 TIOPEMHOIO OMbiTa, YPOBHA 00pasoBaHms, 0COOEHHO-

2023, tom 17, Ne 1 (61)



100

CTell BOCNUTaHUS, HAUMOHANbHOCTU, NMPUHAANEXHOCTHN
K onpepeneHHon couuanbHoi rpynne [11, c. 159-160]
n T. . Mpuyem cnegyeT yunTbiBaTb, YTO NEPEUYNCTIEHHbIE
KPpUTEPUN MOFYT COCTaBATb Pa3/iMyHble KOMOUHALNN.
3ameTuM, 4TO Mbl HAMEPEHHO HE Kacaemcs MCUXO0no-
rMYECKNX XapakTEPUCTUK, Tak KaK OHU OOMOJIHUTENbHO
ycunueaioT dakTop pa3dHoobpasus. Bce aTo oTpaxaeT-
CS1 B MOBEOEHUN NUL, HAXOAALWNXCH B MeCcTax NNLEeHns
cB0OOAbI. B yacTHOCTH, OCY>XAEHHbIE B UCMPABUTESbHbIX
yuypexaeHusax MoryT BecTu cebsi YCIOBHO HOPMaJsibHO,
cobniofas yCTaHOBJNIEHHbIE 3aKOHOOATENIbCTBOM Tpe-
6oBaHMA, @ MOFyT M HapywaTb PeXum BMAOTb A0 CO-
BepLUEHUs npecTyrnieHnii. Hepeakun cnyvau HanageHus
Ha COTPYOHUKOB W pPabOTHMKOB YrONOBHO-UCMOMHN-
TENbHOW CUCTEMbI, HAHECEHUS TEeNEeCHbIX MNOBpexae-
HUI Pa3INYHONM CTENEHN TAXECTU, B3ATUS B 3aSIOXKHUKMN
nT a.[12].

Bes3ycnoBHo, 0 HanMyinu noAoOHbIX Yrpo3 M3BECT-
HO nepcoHany YrosoBHO-UCMONHUTENbHON CUCTEMBI,
4yTo TPebyeT OT COTPYAHNKOB NMOCTOSIHHOM FOTOBHOCTU K
arpeccuBHbIM AENCTBUAM CO CTOPOHbI CMELKOHTUHIEH-
Ta. OTO OTPaXaeTcs Ha UX MCUXNYECKOM U GUINYECKOM
COCTOSIHMN, BbI3bIBAET YCTANOCTh, NEPEHANPSIXEHHOCTb
M VHble GOPMbl UCTOLLLEHNS UMEIOLLMXCSA pecypcoB. B
TOM YMCne 1 Mo 3TUM NpUYnHam npodeccroHanbHas ae-
ATENbHOCTb B YrO/IOBHO-UCMOMHUTENBHON CUCTEME OT-
HOCUTCSH K 9KkcTpemarnbHon [12, c. 142; 13, c. 33-34; 14,
c. 3; 15, ¢c. 235-236].

9710 obycnoenmeaeT ocobble TpeboBaHUs, C OA4HOM
CTOPOHbI, K JIMHHOCTU N HaNN4yMio cneumanbHbIX 3Ha-
HUIM, YMEHNIA N HaBbLIKOB Y COTPYOHWUKOB YrOMOBHO-UC-
NOJIHUTENIbHOM CUCTEMbI, @ C APYron — K opraHn3auuu
UX TPyAa, CO34aHUI0O OCOObLIX YCNOBUN, YHUTbIBAIOLLMX
[aHHble 06CTOATENLCTBA CNY>XObI U BbIMOMHSAOLNX NO4-
OEePXVBAIOLLYO 1 Pa3BMBAIOLLYIO GYHKLNM, OCHOBAHHbIX
Ha COBPEMEHHbIX Hay4yHbIX pa3paboTkax B PasMyHbIX
obnacTax Hay4yHOro 3HaHus. OQHO U3 NNANPYIOLLNX MECT
B 9TOM BOMPOCE 3aHMMAET NCUXON0rns C ee COBPEMEH-
HbIMU OOCTMXEHUAMKN B 061acTV CaMOPErynsaunm smMo-
LMOHAJNIbHOrO COCTOSIHUS, NPEOOONEHNS XUSHEHHBIX 1
npodeccroHasbHblX TPYAHOCTEN, KOPPEKLNM HEeraTms-
HbIX IMYHOCTHbIX 4EPT 1 Np. BMecTe ¢ TeM npakTuyeckasa
peannsauns NCUX0N0rMYeCKUX 3HaAHUI HEPEKO OCOX-
HAETCH COMPOTUBIIEHUEM, HEXENaHWEM COTPYAHUKOB
y4yacTBOBaTb B MEPOMNPUATUSAX KakK rpynrnoBOro, Tak u
WHAMBMAYaNbHOro xapaktepa. B ocHoBe nogo6Horo no-
BEOEHNS U OTHOLLUEHUS MOTYT fieXaTb, HaNpumep, uve-
IOLLMECS Y COTPYOHUKOB npenybexneHns B OTHOLLEHUN
ncuxonorun [16, c. 290-297], koTopble chopmupoBa-
JINCb NO NPUYNHE NMEIOLLMXCS B HACTOSILLEE BPeMS Npo-
6neM B camMoli NEeHUTEHUMAPHOW MCUXONornm n npea-
CTaBfieHuln 0 Hell B obLiecTBe. Hamu yxxe HeoaHOKpaTHO
ocBelLanachk gaHHas npobnematuka [16, c. 167;17, c. 19—
20; 18, c. 124-125], ogHako OHa He TepseT CBOeW aKTy-
anbHocTum [19].

B coBpeMeHHOWM NCUX0N0rmM4eckom Hayke He cylle-
CTBYET OJHO3HA4YHOr0 TOJIKOBAHWUS TepMUHa «Mpeny-
6exnaeHune». [aHHbli GEeHOMEH SIBNSIeTCSA pe3ynbTaToM
OENCTBMS MHOMMX B3aMMOCBA3aHHbIX PaKTOPOB: 3KOHO-
MWYECKUNX, MOJINTUYECKUX, NCTOPUYECKUX, KYNBTYPHbIX,

couManbHO-CTPYKTYPHBbIX,
CKUX.

NccnepoBanuto deHomMeHOoB npenybexaeHHo-
CTU B 3apybexHOl NCUXONOrMn TMOCBSILWEHbl TPYAb
&. OeHnmapka, Y. Jlunnmana, [. Maiiepca, T. Hencona,
I Onnopta u Op., @ B OTEYECTBEHHOW MCUXONOrnn 310
paboTtbl I M. AHgpeeBoir, A. U. OoHuoB.a, I Y. Conpa-
ToBon, T. I CtedaneHko, M. H. Wnxmupesa n gp. N3y-
YEeHUIO OTAEeNbHbIX GEHOMEHOB NpeaybexaeHHOCTU B
YrO/IOBHO-UCMONIHUTENBHON CUCTEME MOCBSLLEHbI TPY-
Obl NMeHnTeHumapHbix ncuxonoros 0. M. AHTOHSHa,
C. H. EHnkononosa, B. M. Mo3gHakosa, A. V. YwaTtukosa
n ap.

Havnbonee nonHbiM B KOHTEKCTE npenybexaeHunin B
OTHOLLEHWM NCUXOJSIOTNYECKOM AeATEeNbHOCTY HaM Npej-
cTaBngeTcs onpegeneHue, paHHoe . OnopTtom: npeay-
6exaeHne — 3TO HeraTuBHbIM aTTUTION, (YCTaHOBKA), B OT-
HOLLUEHMWN HEKOTOPOM ayTrpynrbl: OTHOLLIEHME HETOYHOE,
HeobocHOBaHHOEe N 00600LeHHoe, 06a3aTeNbHO BKJIO-
yaroulee B cebsa adpdekTrBHyo peakumio [20]. OTmeTuMm,
4TO NOAO0BHOMY MOJSIOXKEHUIO Aen CNOCOBCTBYIOT U caMu
MCUXONOMM C HU3KUM YPOBHEM MpodecCcnMoHannu3mMa,
OVCKpeanTMPYIOLLME NCUXONOTMIO KaK HayyYHYIO U npak-
TU4eckyto chepy OesaTenbHOCTU, CrnocobHyl okasaTb
MOMOLLb.

B ntore naHHoe 06CTOATENLCTBO OOYCNOBMBAET MO-
BbILLEHME YPOBHS 3KCTPEMAaJIbHOCTU NMpPodeccroHab-
HOM [esATEeNbHOCTU COTPYAHUKOB YrOSI0OBHO-UCMONHU-
TENbHOM CUCTEMBI U X Ae3afantauunm.

Mpobnema pesapantauum akTyanbHa ANS JOObIX
npodeccroHanbHbIX KOMNEKTUBOB, HO B npodeccusx,
VIMEIOLLINX SKCTPEMAJIbHbIN XapakTep, MPOSABASETCS 0CO-
6eHHO ocTpo. MccnepoBatenn oTmedatoT, 4TO aganTta-
LIMOHHBIN MexaHn3M BbipabaTbiBAeTCs IMYHOCTbLIO B Te-
YeHMe XU3HU 1 UCMOSb3YEeTCs B Pa3HbIX YCNoBuUsSXxX [21,
c. 8]. ApanTtaumsa npeactasnsetr codbon npoLecc npu-
cnocobneHunst YenoBeka K HOBOW A1 HEFO CUCTEME Tpe-
6oBaHuI npodeccuun, CUCTeMe LEHHOCTEN U coumalb-
HbIX HOPM MoBeAeHUs B paboyem KonnekTuee.

Mpobnembl 1 HapyLleHUs npouecca agantauumn ye-
NI0OBEKA B Pa3fM4HbIX BUOAX TPYLOBOW AEATENbHOCTU
ncenegoBanach, B YacTHocTu, B pabotax C. I AHTUNK-
Ha, L. A. MunocnaeoBow, B. A. KopbiTkoBa, M. B. Cu-
HenbHuK, C. B. CMupHOBOI 1 Ap. B yronoBHO-NCNONHU-
TENbHOM CUCTEME pPa3/IMyHblE BOMPOCHI, CBA3aHHbIE C
npogeccmnoHanbHOM aganTaunen NMYHOCTU, N3yYannuchb
B pamMkKax negarorn4eckomn, NCUxoaorm4eckom n iopman-
yeckol Hayk 0. A. AnekcaHgpoBckum, 0. A. Andepo-
BbIM, L. . KoponeHko, J1. E. NMaHnHomn, B. b. Canaxosown,
A. . YwaTtnkosbiM 1 gp.

B kadecTBe nokasaTens ycrnewHon agantaumm co-
TPpyAHMKA pacCMaTpmUBaeTCs Takol, Kak «kenaHue cne-
umanucta paboTaTtb B KONNEKTUBE U AenaTb Kapbepy B
opraHmzdaunun» [22]. Ho noMMMO COBCTBEHHO XenaHus
CcBsI3aTb CBOE NpodeccunoHansHoe byayliee ¢ opraHmsa-
umen ycnewHas agantaumsa BblpaxaeTcs U B 9pPexkTns-
HOCTW AEeATEeNbHOCTU. Y COTPYAHMKA pacTyT nokasarenun
paboTbl, OH CTAHOBUTCS YCMNELUHbIM, OT 4ero npruobpeTa-
€T BbIro4y He TOJIbKO OH CaM, HO 1 opraHm3auums. laHHas
npuMepHas cxema NpoTekaHns NPUCYTCTBYET Yy ycneLl-
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HOM apanTtauuu, a npobnemy npepcrasnset paboTa ¢
amuamu, KOTopble He CMOTY YCAELWHO afanTupoBaTbCs
K NpodeCCNOHANTbHOM OEATENbHOCTMU.

B yronoBHO-UCNONHUTENbHOM CUcCTEME TPaAULMOH-
HO nNepBbiM GaKkTOPOM MexaHM3Ma aganTtaunm ocTaeTca
nepuoa cny>xebHon AeAaTeNnbHOCTN (NepBOHavYanbHas, B
Nnepuoa NPoxoXaeHns cny>obl, MOCEe OKOHYaHUS CIyX-
Obl), BTOPbIM — afantaums K cpee (Bkao4das cnyxebHble
1 BHECIY>XEOHbIE aCMeKTbl), a 3aKTI0YNUTENbHbIM — CNeLL-
nouka npodeccmoHanbHom aesatenbsHocTn. Ecnu nep-
Bble ABa dakTopa AOCTATOYHO MOMIHO MPEenCTaBiEHbI
MCCNenoBaTensiMum UHbIX NPOGECCUOHANbHbIX TPy, TO
nocnegHuin KpuTepuin cneunduyeH onas neHnTeHumap-
HOW cnyx6bl. Anantaums K cneumduke npodeccmnoHab-
HOW NEeHUTEHLNAPHON OeATesIbHOCTU NoApa3aensieTcsa:

— Ha NnpodeccroHanbHylo (GopmMmnpoBaHme N pa3Bun-
Tne npodeccrMoHanbHO 3HAYMMbIX CBOWCTB M Ka4eCTB
JINYHOCTU, MOTUBALMA K BblOpaHHON NpodecCnoHasb-
HOM [eATenbHOCTW, NpodeccnmoHanbHOe CcamMopasBu-
Tne, CTpeMsieHne K OOCTUXEHUI0 NPodeCcCMOHaNbHOM
NOEHTUYHOCTN);

— ncuxodunamnyeckyio (MpmcnocobneHne K ycnoBmam
HeceHus Cnyxobl);

— COLManbHO-NCUXOSIOTNYECKYIO (MPUHATME HOBBbIX
coumanbHbIX ponen);

— OpPraHM3aumMoHHO-aAMUHNCTPATUBHYIO;

— 9KOHOMMYECKYIO.

Takxe cTouT fo6aBUTb, YTO YCMELHOCTb NnpoLecca
ajanTtaummn 3aBUCUT OT 3HAYUTENBHOrO Yncna GakTopos
Kak BHYTPEHHEr0, Tak 1 BHELLHEro xapaktepa, a MMEeHHO
YPOBHS a0anTUBHOCTU COTPYAHUKA, YPOBHSA MOArOTOB-
JIEHHOCTU K HaCTaBHMYECKOW 1 NpodeccuoHanbHoOM oe-
ATENbHOCTU HAaCTaBHMKA U NMCUX0JI0ra, xapakrtepa coum-
asIbHO-MNCUXONOrMYeCcKoro KammMarta B nogpasaeieHnm n
ap. [17, c. 20; 23, c. 332].

Mpobnema ycnewHom agantaumm n aKCTpemMasbHble
CUTYyaLMN UMEIOT CXOXKME aNeMEHTbl. OLHUM 13 TaKOBbIX,
Ha KOTOPOM OCTaHOBMMCS OTAEJbHO, SABNSETCH FOTOB-
HOCTb OEelCTBOBaATb B CUTyaLUU HEOMNPEOENeHHOCTU U
OTHOLLEHME K Hel [24].

MNMoHATME «OTHOLIEHWE K HEONPEeAEeNEeHHOCTU» UMeeT
pasnnyHble TONKOBaHUSA B Hay4YHOM nutepatype. Hanpu-
Mep, OHO MOXET TPakKTOBaTbCs Kak «MHAVBUAYyasbHAsA
CKJIOHHOCTb OLEHMBAHUS HEeONpedeNieHHON cuTyaumm
KaK >Xenaemom Wam OnacHoOwm», «Pa3HOBUOHOCTb MCU-
XONIOrM4eckoro AamckomdopTa», «KOrHUTUBHBIA CTUSb,
CBSI3@HHbI C HECMOCOOHOCThLIO NPUHUMAaTL 6€3 ANCKOM-
dopTa CcTUMynbl, Npeanonarakpwme anbTepHaTUBHbIE
MHTepnpeTaunun» N T. A4. [18, c. 113; 23, c. 233; 25, c. 529].
To ecTb Tak UAM MHA4ye OAHHOE COCTOSIHME CBHA3aHO C
TPEBOroi N HEYBEPEHHOCTbLIO B ceO€e 1 CBOUX cunax. 910
HEeyCTOM4YMBOE COCTOSiHME, B KOTOPOM YEesIOBEK MOXeT
COBEPLUNTb AENCTBUS, CO3AAKLIME ONACHOCTb Kak emy,
Tak MU OKpyXawLwum. B 9TOM 1 NposiBNSETCS CXOXECTb
npouecca agantauum K NnpodeccnoHanbHOM aeatenb-
HOCTW C 9KCTPEMAJSIbHON CUTYaLMEN.

HeonpeneneHHOCTb B AEATENIbHOCTM 00bSACHMMA AN1s
AL, TONMbKO HavyMHaloWMX CBOM NPOdEeCcCUOoHaNbHbIN
NyTb B KOHKPETHOM AOIKHOCTU, NO NPUYMHE OTCYTCTBUSA
Heob6xo4MMOro onbiTa paboTkl. M B 9T0 BpeEMS COTPYAHN-

KY YrOJIOBHO-UCMNONHUTESNIbHOM CUCTEMBI, HEAABHO NPU-
CTYNUBLUEMY K UCIMOJIHEHUIO CBOUX OOJIKHOCTHbIX 0068-
3aHHOCTEN, He06x0AMMO OKa3aTb MOMOLLb U MOALEPXKKY
CO CTOPOHbI BCEX COTPYAHMKOB Y4pEXeHUs, BCeX OTAe-
JI0B 1 CNy 6.

Kak npaBuno, ¢ HakonfeHnem onpenesieHHOro Ko-
NINYECTBA KaK XW3HEHHOro, Tak M npodecCMoHanbHO-
ro onbiTa COTPYAHWKM YrONOBHO-UCMOSIHUTENBHOW CU-
CTEMbI yXe 6onee yBepeHHO OENCTBYIOT B PaA3J/INYHbIX
cuTyaumsax, Kak CTaHAapTHbIX, TaKk U HecTaHAAPTHBbIX,
BHE3aMnHO BO3HUKAKLLMX, YTO CHUXAET YPOBEHb SKCTPE-
MasnbHOCTU cnyXx06bl [18].

BmecTe ¢ Tem nyTb kK nogo6HOMYy YypOBHIO npodec-
cuoHannM3mMa, yBepeHHocTu B cebe cBsi3zaH ¢ OOoNbLIMM
KOJIMY4ECTBOM MCMbITAHUA, NPEOoaOoNeHnii TPYOHOCTEN,
nepexvBaHui n np. K coxaneHuto, He BCe MOryT MPonTun
€ro, COXpaHuB 3MOLMOHAIbHOE PaBHOBECUE, CMOKOW-
CTBUE, XenaHue CNyXuTb 1 JOOPOCOBECTHO BbIMOJIHATb
BO3J1I0XXEHHbIE 0693aHHOCTN 0 KOHLLA. HeymeHune cnpas-
NATbCHA C NOA0OHBLIMY BbISOBAMMW NPUBOAUT K YBOJIbHEHN-
SIM Ha paHHUX cpokax cnyxObl, aes3aganTtaumn. Cnea-
CTBMEM ge3ajantaumy CTaHOBATCHA ankoronmaauus,
MOBbILLEHNE YPOBHSA arpecCUBHOCTU, PE3KOCTU B 06LLEe-
HUW, OTYYXAEHNE OT KOMNEKTUBA U OP., 4TO PaKTUYeCcKkun
npeacTaBnseT coboi Takylo Xe KaZpoBylo MNOTEPIO, Tak
KaK BO3pacTaeT BEPOSATHOCTb XaJlaTHOrO0 OTHOLUEHUS K
BbIMNOJIHEHUIO MPOPECCUMOHANbHBIX 0083aHHOCTEN, CO-
BEPLUEHUS COTPYAHMKAMM NPaBOHAPYLLUEHWA BANOTb A0
npecTynaeHunn.

BaknoveHne

[MpeacraBnseTcs, 4TO KOHLENTyaNbHOE HanpaBieHne
DeATeNbHOCTN MCUXONOroB B paboTe C COTPyAHUKAMU
YrOJIOBHO-UCMNONHUTENIbHOM CUCTEMBbI IEXUT B JINHHOCT-
HOW 1 OpPraHM3aunoHHOWN MIOCKOCTAX. Tak, IMYHOCTHAas
NMJOCKOCTb BKJtOYaeT B cebs popmmpoBaHue onpene-
JIEHHOW penyTaumu ncuxosiora Kak 4YesoBeka, SABASA0-
werocs npodeccnoHanoM CBOEro Aena, yBepeHHoro B
CBOMX MPOPECCUOHANBbHBIX BO3MOXHOCTSX, MOJb3YIO-
Lerocs yBaxeHnem KonnekTnea, cobnojatouero aTu-
Yyeckue NpuHUUnbI, npegnucaHHble npodeccuen. OTHO-
CUTENBbHO Mncuxonora-npodeccrnoHana nokasaTesbHbIM
OyneT Takxe Hanmyne obpalleHnini K HeEMy CO CTOPOHbI
COTPYOHMKOB B paspeLlleHnn Kak npodeCcCnoHasbHBbIX,
Tak U NWYHbIX Npobnem, a Takxe obpalleHue camoro
rncuxonora 3a CynepBM30PCKON MOMOLLBIO U MCUXO0N0-
rMYecKon NMOAAEPXKKON — Kak AEMOHCTpauus Heobxo-
OVMMOCTM [AHHOro HanpasieHus npodeccuoHanbHOro
COMPOBOXAEHUSA B MEHUTEHUMAPHON cucteme. TOJIbKO
Takol Ncuxonor cMoxeT addekTMBHO paboTaTb ¢ nNpes-
yOeXaAeHNIMN CO CTOPOHbI COTPYAHUKOB OTHOCUTESNTIbHO
BO3MOXHOCTEN NCUXON0rnu.

OpraHu3aumoHHas COCTaBnaloLWasa 3akniovyaeTcs B
CO34aHnK cneumanbHbIX YCI0BUIA A8 NPOBEAEHUS MCU-
xofiormyeckor pabotbl. OHa BKOYAET BblAEIEHME U OC-
HallleHre crneunanbHo 060pya0BaHHbIX MOMELLLEHUIA (Ka-
O1HEeTOB), MO3BONSIIOLMX BECTU KaK MHOMBUAYANBHYIO,
Tak 1 rpynnoByio paboTy, COXpaHsas NPMBATHOCTb 3aHs-
TU. TakXe K OpraHn3aumoHHOM COCTaBASAOLWEN OTHO-
CUTCS ynpaBsieHne BPeEMEHHbIM pecypcom. MNcuxonory un
COTPYAHVKY ALONIXKHO ObITb CNeLmanbHO BblAeNeHO0 BPeEMS
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ans coBMecTHow paboTbl. OHO AOJIKHO OblTb UCKIIOYU-
TenbHo paboynm. B aTom Bonpoce 6onblloe 3HAYEHNE
VIMEET MNO3MLNS PYKOBOACTBA YYPEXAEHWUS, KOOPAUHN-
pyloLero AesTenbHOCTb BCEX NMOAYMHEHHbIX COTPYOHN-
KoB. B cnyyae ecnv pykoBoACTBO CamMoO HEraTUBHO OTHO-
CUTCS K POJIN NCUXO0JIora B YYPEXAEHUM WU HE NpuaaeT
ell JOJIKHOro 3HavyeHus, obLas opraHMsaums NCuxono-
rmyecko paboTbl CTaBUTCS Mof, yrpo3y co BceMun 060-
3Ha4YeHHbIMM B HACTOSILLLEV CTaTbe NOCNEACTBUSMU.
PaccmoTpeHHble acnekTbl MNpeononeHus npea-
y6exaeHnn y COTPYAHMKOB Yrofl0BHO-UCMNOJIHUTENIbHOW

[ CNUCOK MCTOYHUKOB

cuUCTeEMbI TPebyloT 0CO60ro BHUMAHUS Kak Mcmxosnora,
Tak M ero NpsaMbIX U HEMOCPEACTBEHHbIX PYKOBOAUTE-
nen ong HOpMasibHOW OpraHu3auum rncmuxosorn4eckomn
paboThl.

JOnXHO 6bITb O4EBUAHLIM W MOHATHBIM, YTO MCU-
xonornyeckaa paboTta C COTPYAHUKAMU He sBAsSieTcd
OTAENbHOW OT Pe3ybTaToB AESATE/IbHOCTU UHbIX OTAEN0B
1 cnyx6 yupexaeHus. Ycnex B paboTte ncmxonora 6naro-
TBOPHO BMSeT Ha 3DPEKTUBHOCTb OYHKLLMOHMPOBAHUSA
BCEro y4pexaeHus, Tak Kak rno3BonseTr COXpaHUTb Ka-
OpPOBbI COCTaB 1 TPYAOBOW NOTEHLMAT.
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Pedepart

BBezeHue: Ha COBPEMEHHOM aTane pa3BuTus obLecTBa Bce OO0JbLUYI0 aKkTyaslbHOCTb MPUO6-
peTtaeT npobnema npodeccmnmoHanbHO-Neaarornyeckolrt NoaroToBkK cneumanucToB K pabote ¢
HEeCOBEPLUEHHONETHMMN NPaBoOHAPYLLIMTENsIMN. BHMMaHne obpatiaeTcs Ha nopsaok noabopa kaH-
AONOATOB Ha CNy>X0y B y4pEXAeHUs YroJIOBHO-UCNONHUTENBHOW CUCTEMBI, FAe COAEPXUTCS AaHHas
KaTeropusi rpaxaaH, ycroBusi NPOXOXAEHUSI CNYXObl COTPYAHUKAMU, CUCTEMY MOBLILLIEHUS 1 NO4-
LepXaHus UX NpodeccrnoHasbHO-Neaarornieckor KOMNeTeHTHOCTU. Llesib: nccnenoBaTth akTyasb-
HOE COCTOsiHME NpOodeCCMOHaNIbHO-Nefarorn4eckor NoAroToOBKM COTPYAHMKOB YrOIOBHO-NUCMNO-
HUTENbHOW CUCTeMbl K paboTe C HECOBEPLUEHHONETHUMI NpaBoHapywmnTensmu. Metoasl: B Xoae
N3y4YeHUst akTyaslbHOr0 COCTOSIHUSA NPOdeCcCrMoHabHO-NeaarorMieckoi NnoaAroToBKM COTPYAHMNKOB
K paboTe C HECOBEPLUEHHOJIETHUMY MPABOHAPYLUUTENSMN UCMONb30BaINCh METOAbI TEOPETMYE-
CKOro uccnenoBaHus (aHanIMTUYECKNA, akcnomMmaTuyeckuii, popmannsaumnm n ap.), a Takxe psn am-
nupuyeckux meTonoBs (HabnoaeHve, 6ecena, cpaBHeHME, aHKETUPOBaHME, HTeprpeTauus u ap.).
Pe3ynbrartsl: ONpeneneHo akTyalbHOe COCTOsHME NMPOodEeCcCnoHanbHO-NeaarorMyeckom noaroTos-
KV COTPYAHUKOB K paboTe C HeCOBepLUEHHONETHUMI NpaBoHapyLWNTENsaSMKN (00yYeHne B npoLecce
Cny>XebHol meaTenbHOCTU, NpodeccuoHasbHas NnepenoaroToBka, MoBbileHne KBanudukauum),
BblZeNieHbl MPo6ieMHble BOMPOCHI M MePCNEKTMBHbIE HAaNPaBIeHUs Pas3BUTUS, NPEACTaBIEH UMeto-
LMIACS OMNbIT B3AUMOAENCTBMA TeppuTopuanbHbix opraHoB @PCUIH Poccum co cTopoHHUMN 06paso-
BaTeJIbHbIMW OPraHn3aLMaMn B JaHHOM HamnpasieHun. BelBoAbl: B HACTOSLLLEE BPeMs Npodeccmno-
HanbHO-Meaarornyeckas noAroToBka COTPYAHMKOB YrOTIOBHO-UCNONHNUTENBHOM CUCTEMbI K paboTe
C HeCoBepLUEHHOIETHUMM NPaBOHAPYLUNTENSMM OCYLLLECTBASeTCS Kak 6e3 OTpbiBa OT Cly>XeOHOoM
NeATeNnbHOCTU, Tak U BHE ee. B BocnuTaTeNbHbIX KONOHUAX U CNEeACTBEHHbIX U30N1ATOopax B pamkax
CcnyxebHOl NOArOTOBKU OPraHM30BaHbl 3aHATUS MO MOBLILLEHWIO NPOGECCUOHANbHO-NEArOru-
4ecKoW KoMMeTeHTHOCTU. B obBpasoBaTtenbHbix opraHmsauuax @CUH Poccun peannaytotcs npo-
rpamMmbl MOBbLILLIEHUS KBaNMbUKaLmMm n npodeccrnoHanbHo NnepenoaroToBku, BkaovatoLlmve B cebs
Tembl (pasgensl, naparpadbl 1 Ap.), oTpaxatwLlne oTae/bHble acnekTbl PaboTbl C HECOBEPLLEHHO-
neTHuMmuU. B pane TepputopuanbHbix opraHos @CUH Poccum 3akntoyeHbl A,0roBopbl CO CTOPOHHU-
MK o6pasoBaTesibHbIMK opraHusaunamMmn. OOgHaKo Henb3s He NPU3HaTb, YTO, HECMOTPSA Ha CBOIO
aKTyasibHOCTb, TEMA NPOGdECCUOHANIbHO-NEAArOrMYECKOM NOArOTOBKU COTPYAHMUKOB YrOJIOBHO-UC-
NOSHUTENIbHOW CUCTEMbI K paboTe C HECOBEPLUEHHONIETHUMU NPaBOHAPYLUMTENSIMU B HacTosLLee
BpeMs ABNSETCA HeJOCTaTOYHO N3yYeHHOo. B pamkax npeacTaBneHHOro B ctaTbe UccienoBaHns
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GbINN BbIABNIEHbI OCHOBHbIE NPOGIEMHbIE BONPOCHI, CBA3aHHbIE, MPeXae BCero, ¢ opraHmsaumnen,
CUCTEMATUYHOCTbLIO U LiefleHanpaBieHHOCTLIO NpoLecca 06y4eHus.

KnioyeBble cnoBa: npodeccrnoHanbHO-Nnegarornyeckas noaroToBka; HECOBEpPLUEHHONET-
HVe MnpaBoHapyLINTENN; Noao3peBaemMble, 0GBUHAEMbIE U OCYXAEHHbIE; MPOrpamMMbl AOMOSHU-
TenbHOro npodeccnoHanbHoOro o6pa3oBaHns; CNeacTBEHHbIM N30NATOP; BOCNMTaTebHas KOJNo-
HWNS; YrONOBHO-UCMONHUTENbHAA CUCTEMA.

5.8.1. O6was nepgaroruka, UCTOPUsS NeAarornkn 1 06pasoBaHus.

Ona untupoBaHusa: Kpaxesa C. I, KoBTyHeHko J1. B. AkTyanbHOe COCTOsSIHME U Nepchek-
TUBHblE HanpaBneHus npodeccnoHanbHO-Neaarorn4eckor NOAroTOBKM COTPYOHUKOB YrO/IOBHO-
MNCMONHUTENbHOW CUCTEMbI K paboTe C HECOBEPLLEHHONIETHMMM NpaBoHapyLwmTenamu // NeHnTeH-
umapHas Hayka. 2023. T. 17, Ne 1 (61). C. 105-114. doi: 10.46741/2686-9764.2023.61.1.012.
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Abstract

Introduction: the current stage of society’s development is associated with the actualization
of the problem of professional and pedagogical training of specialists to work with juvenile
offenders. More and more attention is paid to the procedure for selecting candidates for service
in penitentiary institutions where this category of citizens is held, service conditions, and the
system for improving and maintaining employees’ professional and pedagogical competence.
Purpose: to study the current state of professional and pedagogical training of employees of the
penitentiary system to work with juvenile offenders. Methods: when studying the current state of
professional and pedagogical training of employees to work with juvenile offenders, the authors
apply methods of theoretical research (analytical, axiomatic, formalization, etc.) and empirical
ones (observation, conversation, comparison, questionnaire, interpretation, etc.). Results: the
current state of professional and pedagogical training of employees to work with juvenile offenders
(training in the course of official activity, professional retraining, advanced training) is determined,
problematic issues and promising development areas are highlighted; the experience of interaction
between territorial bodies of the Federal Penitentiary Service of Russia and third-party educational
organizations is described. Conclusion: professional and pedagogical on-the-job and off-duty
training of employees of the penal system to work with juvenile offenders is carried out nowadays.
In juvenile correctional facilities and pre-trial detention centers, classes are organized as part of
official training to improve their professional and pedagogical competence. In juvenile correctional
facilities of the Federal Penitentiary Service of Russia, advanced training and professional retraining
programs are implemented, including topics (sections, paragraphs, etc.) reflecting certain aspects
of working with minors. In a number of territorial bodies of the Federal Penitentiary Service of Russia,
contracts are concluded with third-party educational organizations. At the same time, despite its
relevance, the topic of professional and pedagogical training of employees of the penitentiary
system to work with juvenile offenders is currently insufficiently studied. Within the framework of the
research presented in the article, the main problematic issues related, first of all, to the organization,
consistency and purposefulness of the learning process are identified.

Keywords: vocational and pedagogical training; juvenile offenders; suspects, accused and
convicted persons; programs of additional professional education; pre-trial detention center;
juvenile correctional facility; penal system.

5.8.1. General pedagogy, history of pedagogy and education.

MEHWUTEHUWMAPHAA HAYKA



B Meparorvyeckue Hayku

107

For citation: Kryazheva S.G., Kovtunenko L.V. Current state and promising directions
of professional and pedagogical training of the penal system employees to work with juve-
nile offenders. Penitentiary Science, 2023, vol. 17, no. 1 (61), pp. 105-114. doi: 10.46741/2686-

9764.2023.61.1.012.

BeeneHune

Cnyx06a B yronoBHO-UCMOJIHUTENBHOW CUCTEME, OCO-
OEHHO B y4pexOeHusX, rae CoAepXaTCs HECOBEpPLUEH-
HOMETHME MOO03pPEBaeMble, OOBMHSAEMbIE U OCYXOEH-
Hble, NPEeAbABSET BbICOKME TPEOOBAHUS K IMYHOCTHbLIM
1 npodeccmoHanbHbiM Ka4ecTBaM COTpPyOoHUKOB. B pa-
60Te C HECOBEPLUEHHOJIETHUMW COTPYAHUKY Heobxoau-
MO YMETb HE TOJIbKO YyCTaHaBNMBATb MCUXONOrMYECKUi
KOHTaKT, KOHCTPYKTMBHO paspeluaTb KOHMIUKTHbIE CU-
Tyauumn, HO 1 BbICTpamBaTb CBOIO NMPOMECCUOHANBHYIO
0eATeNbHOCTb TakuM oOpa3om, 4ToObl ee pe3ynbTaTtbl
OblIM MakcUManbHO 3(PdEKTUBHBIMKU, CrnocobCTBOBA-
JIN UCMPAaBMEHMIO N pecouMann3aunum BOCMUTAHHNKOB.
OnoHUM 13 yCNOBUIA JOCTUXEHUS MOCTABJIEHHbBIX Nepes,
YrOJIOBHO-UCMOJIHUTENIbLHOM CUCTEMON 3a4a4y SBNSETCHA
BbICOKWUI YPOBEHb pasBuUTUA NpodeccroHaibHO-neaa-
rorm4eckom KOMMETEHTHOCTU COTPYAHWKOB BOCMUTA-
TeNbHbIX KONOHUIM (panee — BK) n cneaCcTBEHHbIX 3014~
TopoB (manee — CN30), obecnevyeHne COOTBETCTBUS UX
NPodEeCCUOHANbHbIX U JIMHHOCTHbBIX KQ4eCTB 3aHMMae-
MOW O0/XXHOCTU.

CornacHo n. 2.11 npoTokona CoBeLaHNs y ANPEKTO-
pa ®CUH Poccum ot 09.12.2015 Ne 4 npu HazHavyeHUU
(nepemeLLeHN) COTPYAHMKOB Ha A0JIXHOCTU B BK HE06-
XOAMMO MNPOBOAMTL McuUxogmarHocTudeckme obcneno-
BaHMS C LLENbIO BbISBNEHUS UHAMBMAYaATIbHBIX OCOOEHHO-
CTel, N03BoNAILWMX NPOdECCNOHANTBHO OCYLLLECTBAATb
yCcrewHoe B3anMoAeNCTBME C HECOBEPLLUEHHONETHUMU
NoA03pPEBAEMbBIMUN, OOBUHAEMBIMUA U OCYXAEHHBLIMU.
JaHHoe ykaszaHue pacnpoCTpPaHaeTCs M Ha pyKkoBOAS-
LM COCTaB 3TUX YUPEXAEHNI.

BmecTe ¢ Tem BK — 3T0O He eAMHCTBEHHOE yypexae-
Hue YUC, B KOTOPOM coaepxaTcs HECOBEPLUEHHONETHME
npaBoHapywmtTenn. Tak, yka3aHHOM KaTeropum nauy 3a
COBEPLUEHHOE NMPECTYMJ/IEHNE MO PELLEHUIO Cyaa MOXeT
Ha3Ha4yaTbCs B Ka4eCTBE Mepbl MPeceyveHns coaepxa-
Hne B CN30. CN30 - aTo yypexnaeHune, roe Hecosep-
LUEHHONETHU BMEpPBble CTaNKUBaeTCd C AJAUTESIbHOM
nsonsiumen ot obuiecTtra, 4To, 6€3yCcNoBHO, BrieYeT 3a
co060i pa3pblB NPUBLIYHOIO KPyra 06LEHNS, BbIHYXAEH-
HOEe AMCTaHUMPOBAHWE OT POAHbIX U 6NN3KKX, OpYy3en 1
3HaKoOMbIX. [laHHOe 0B6CTOSATENLCTBO MOXET OKa3biBaTb
CYLLECTBEHHOE BJIMSHMWE HE TOJIbKO Ha MCUXu4yeckoe
cocTtosiHme [1], HO 1 Ha coumnanbHO-MNCUXONOrMYECKYIO
apanTtauuio nogpocTka [2]. YuntbiBas aToT GakT, He cre-
nyeT HepooueHmBaTb ponb CU30 Bo BNnsHWMN Ha pe3yib-
TaTbl UCMNPaBfeHNs U pecoumann3aumm OCYXAEHHOro
BNOCNEACTBUN.

AHanna3 COBPEMEHHbIX WUCCNefoBaHWin No paccMma-
TprBaemMon npobneme NokasblBAET, HTO MMEIOTCS 3Ha-
YnTenbHble pasnnyUs Mexay HecOBepLUeHHOJIETHUMN
npaBoHapPyLUNTENSAMN, B OTHOLLEHUN KOTOPbLIX MPUMeEHe-

Ha Mepa NpeceyvyeHns B BUAE 3aKJOYEHUS MOoL CTPaxy,
M HECOBEPLUEHHONETHUMM, yXe OTObIBAOLWMMKM Haka-
3aHue B BK. MNpexage Bcero, pa3nuyine CocTtouT B Npu-
HATUM HECOBEPLUEHHONETHUMUN KPUMUHASBHBIX HOPM U
LeHHocTen. Tak, cornacHo nccnepoBanuio [3] ypoBeHb
MPUHATUS KPUMUHANbHBIX HOPM U LLEHHOCTElN Yy Heco-
BepweHHonetHnx B CU30 Bbiwwe, YeM y TeX, KTO OTObI-
BaeT HakasaHue B BK. MHormne ocyxaeHHble, HeCMOTpS
Ha CBOW IOHbIN BO3PACT, UMEKOT PaHHUI KPUMUHASbHbIN
OnMbIT U aHTUCOLMANbHYIO HaNpPaBeHHOCTb. Kax bl ae-
BATbIA MOAPOCTOK NMPU COBEPLLUEHUN MPECTYMJIEHNS Ha-
XOAUTCS B COCTOSIHUW @JIKOrOfIbHOrO OMNbsiHEHUS [4].

Mo panHbim B. H. AnpgpeeBa, A. . MOTOYKMHA,
. B. CouuBko, A. U. YwaTtnkosa, umeHHo B C30 y noa-
poCTKa HacTynaeT NepBUYHOE OCO3HAHNE CBOEro HOBO-
ro npaBOBOro cTaTyca, MOCNEeACTBUIA COBEPLLUEHHOrO
NPecTynieHnsl, NPOUCXOANT NEPEOCMbICIIEHNE LLEHHO-
cTenwn gp.

E. B. MoToBa oTmMeuaerT, 4TO A/ HECOBEPLUEHHONET-
HUX B MECTaxX NIMLLIEHNSA CBOOOAbl XapakTePHbI MOBbILLEH-
Has TPEBOXHOCTb, 4e(PEKTHOCTb LLEHHOCTHOMN CUCTEMBI,
0Ccob6eHHO B 06/1aCTU Lenen U CMbicna XnaHu [5].

W. C. NaHnwmnHom, A. B. BaTpoit Obinu BblgEeNEHbI Ta-
KMe KayeCTBa HECOBEPLUEHHONIETHUX, COOEpPXaLLUXCS
noa, CTpaxen, Kak OEMOHCTPATUBHOCTb MNOBEAEHUS,
HEyMeHMe OLEeHMBaTb CBOE MNoBeAeHue, OecLepeMOoH-
HOCTb, LWHWU3M, SroLEHTPU3M, MOBEPXHOCTHOCTbL B
KOHTaKTax, UMMyIbCUBHOCTb, NPeHebpexeHne mopab-
HbIMW N 3TUYECKMMMU LEHHOCTSIMU, arpecCUBHbIE Peak-
LN, CHUXEHHOE YYBCTBO BWHbI, 3MOLMOHANIbHAA He-
3PpenocTb, KOHPANKTHOCTb, CKJIOHHOCTb K pU3nN4eCcKomn
1 BepOanbHOM arpeccun, MNOBbILLEHHOE CaMOMHEHWE
n ap. [6].

PegynbraThl Apyroro Hay4HOro UccnenoBaHns rnoka-
3anu, YTO MHOTME HECOBEPLLEHHONETHME NPaBOHAPYLLIN-
TENN MOTYT UMETb TPYAHOCTM C CAMOKOHTPOJIEM 3MOLLUN-
OHaJIbHOr0 COCTOSIHUS 1 MOBEAEHYECKUX PeaKLWi, ObITb
037106/1EHHBIMU 1 3/10NAMSATHBIMU, @ TakXe MPOSBAATb
Apyrve oTpuuartesbHble KayecTsa [7].

MepeuncneHHble o6CTOATENbCTBA OOYCNOBAMBAIOT
BO3JI0XEHME Ha COTPYOAHMKOB OOMOJIHATENIbHOW OTBET-
CTBEHHOCTU, CBA3AHHOW, npexae BCero, ¢ Nncuxonioro-
nefarormiyeckMM COMpPOBOXAEHMEM 3STOW KaTeropum
OCY>XEHHBIX.

Mo mHeHumo 3. B. 3ayTopoBol, €Cnm COTPYAHWK UC-
NPaBUTENBHOrO Y4YpPEeXAeHUs MO3UTUBHO OTHOCUTCHA K
npoLeCcCcy BOCMUTAHUS, MPOSABASET JIMYHYK FOTOBHOCTb K
€ro OCyLeCTBNeHNI0, NPOdECCNOHANN3M N KOMMNETEHT-
HOCTb B Aa@HHOW 06nacTu, TO OH HEMNPEMEHHO yBNeYeT
3TMM CBOMX MOAOMEYHbIX N B pe3ynbrate COTPyAHU4e-
CcTBa CMOXeT 3addeKTNBHEE OPraHM30BaTh AaHHbIN NPO-
uecc [8].
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OTMETUM, YTO COTPYOHMKWN SBNSAIOTCS A4S HECOBEP-
LUEHHONETHMX NpaBoHapyLmMTenern o6pasL,omM CTPOroro
cobnoaeHna 3akOHHOCTU U TpeboBaHuii Mmopanu. He-
BO3MOXHO 3dPEKTMBHO OCYLLECTBNATL PaboTy MO BOC-
NMUTAHUIO HECOBEPLLUEHHONETHUX MpaBOHapyLInTeEnen
COTPYAHMKY, He 0b6ajaloLLemMy COOTBETCTBYIOLLMMM Ka-
yecTBaMm U komneTeHumen. bonee Toro, HecobnogeHne
COTPYOHMKOM HPaBCTBEHHbIX HOPM U OJHOBPEMEHHOE
TpeboBaHMe ux COOGMOAEHUA HECOBEPLUEHHONETHUMU
noAapbLIBAET CaMy CYLLHOCTb BOCNUTATENbHON paboThl, a
TakXe CHMXaeT aBTOPUTET 1 3HAYMMOCTb COTPYAHMUKA B
rnasax BOCMNMTaHHUKOB.

Mo mHeHuto 3. B. 3ayToposoii, H. I. Cobonesa, nepen,
cotpyaHukamu YUC B paboTe ¢ HeCOBEpPLUEHHONETHUMU
NpPaBOHAPYLUNTENSAMU CTOAT CleayloLme 3aaaqm:

— chopMMpOoBaTb Y HUX COLMANBLHO OPUEHTUPOBAH-
HbI NOOXOM, K XU3HEHHbIM SIBJIEHUSIM;

— UBMEHUTb X MUPOBO33PEHUE;

— CTUMYNMpPOBaTh NOTPEOHOCTb N CTPEMJIEHNE K Ae-
ATENbHOCTY;

— OpraHm3oBaTb KOHKPETHbIE BUAbI AEATENbHOCTH,
nobnBasfAChk ANANEKTUYECKOrO0 COYETaHUA CO3HaHUSA U
0EeATEeNbHOCTU AN UBMEHEHUS U PA3BUTUSA JIMMHOCTU
nogpocTka [9].

Paccmatpuas ponb coTpyaHuko BK n CU30 B xun3s-
HV HECOBEPLLUEHHONETHMX NpaBoHapywntenen, A. U. Ca-
BenbeB 1 A. A. YpyCcOB OTMeHaloT, 4TO €C/K B yypexae-
Huax YUC, B KOTOPbIX COOEPXUTCH aTa KaTeropus, He
OOCTUTHYTbI NGO AOCTUNHYThbl HU3KWE MOJIOXKUTESIbHbIE
pes3ynbTaTthl B USBMEHEHUMN OTPULLATENbHbBIX KQYECTB U No-
BeOEHNS NOAPOCTKOB, TO BEPOSITHOCTb COBEPLUEHUS MO-
CNnegHUMKN MOBTOPHbIX MPECTYMIEHUA yBENNYMBAETCS
[10]. B noaTBepxaeHne cka3aHHOrO NpUBeOEM OaHHble
npoBeneHHoro Ha 6ase HN ®CNH Poccum nccneposa-
HUS, LLeNbio KOTOPOro 6b10 N3yYeHne NOBTOPHOWN npe-
CTYNHOCTW Cpean HeCOBEPLUEHHONETHMX NOAO3peBae-
MbIX, 0OBUHSEMBIX 1 OCYXAEHHbIX [11].

B HeM npuHANM y4yacTme OCYXAEHHbIE, MOBTOPHO
OoTObIBaBLUME Haka3aHME B MecTax JvWeHus cBob6O-
Obl, paHee CyauMble B HECOBEPLLUEHHONIETHEM BO3pac-
Te 1 oTObIBaBLUME Haka3aHue B BK. Boibopka cocTosana
n3 1159 nuuy, kotopsle ocesoboaunuck n3 BK He Gonee
10 net Hazapn. CornacHoO NMONYYEHHbIM AAaHHLIM C OOQHO-
BPEMEHHbIM CHUXEHMEM Y 3TUX OCYXOEHHbIX KOIMye-
CTBa CTaTell 3a NPECTYrJIeHNs NPOTUB COOCTBEHHOCTU
N NpoTuB 00LlecTBEHHOM 6e30MacHOCTM OTMEeYanochb
yBENNYEHNE KONMYECTBA CTaTeln 3a NpecTynaeHns npo-
TUB JINYHOCTW, NPOTMB 3[40POBbsi U OOLLECTBEHHOM
HPaBCTBEHHOCTU, MPOTMB MOSIOBON HEMNPUKOCHOBEHHO-
CTW 1 NOJIOBOI cBOOOAbI NMYHOCTU. MIHBIMK cCrloBamu,
B3POC/bIE OCYX[EHHbIE, paHee OTObIBaBLUME Haka3a-
Hue B BK, yalle NnoBTOPHO coBepLualoT TSXKME 1 0C060
TSKKME NPECTYMNeHus, 3a KOTOpble B MOCNeAyloLeM
0oTObIBAIOT HakasaHne yxe B UCMPaBUTESNbHbIX yupexae-
HUSX.

YyeHbIMu-nenntTeHunapuctamm (A, A. AHApees,
A. B. Bunkosa, ®. U. Kesns, J1. B. KoBTyHeHko, T. B. Kun-
punnosa, C. B. KynakoBa n gp.) NpusHaloTCa NPUHLUNN-

afibHble OTNnYns PaboTbl C HECOBEPLLUEHHONETHUMU OT
paboTbl C APYrMMM KaTeropusaMmn noao3peBaemMblix, 00-
BUHSIEMbIX N OCYXOeHHbIX. OCHOBHas uesnb Nnpodeccuno-
HaNbHO-MNearornyeckon NoaroToBkn cotpygHukos YVC
K paboTe C HECOBEPLLUEHHONETHMMM NPaBOHAPYLUMNTENS -
MW — BOOPYXUTb MX OCHOBaMM MCUXONIOro-rnegarornye-
CKNX 3HAHWU, YMEHUN, HEOBXOOVMbIX AN OpraHM3aumm
3bPEKTUBHOINO B3aMMOLENCTBMSA C yKa3aHHOW KaTero-
puei, cnocobCcTBOBaTb PA3BUTUIO Y HUX Neaarormiecko-
rO MbILLSIEHUS.

Metoabl

B xope n3yyeHus akTyaslbHOro COCTosiHUS npodec-
CMOHaNbHO-MNefarornyeckon noaroToBkM COTPYAHWUKOB
YUC k paboTe C HECOBEPLUEHHONETHMMM MpPaBOHAPY-
LINTENAMW UCMNOJIb30BaINCb METOAbl TEOPETUYECKOIO U
3MMNMPUYECKOrO nccnenoBaHus. Tak, N3 TeOpPEeTUHECKMX
MeTOL0B HaMM MPUMEHSANNCL aHaNn3, cpaBHeHne, 0606-
LeHe U cuctemMaTnsaurs MMEOLMXCS B HacTosLiee
BPEMS OaHHbIX (Hay4YHOM nuTepaTypbl, MCCNenoBaHUM
1 gp.) no npobneme mccnefoBaHus, a U3 aMnnpuye-
CKUX — aHKeTupoBaHue, HabnoaeHve, becena, aHanma
HOPMAaTMBHO-MPABOBLIX OOKYMEHTOB, a Takxe pasbop
MeponpuaTUii, MPOBOAUMBIX COTPYOHUKAMU pasfny-
HbIX OTOENOB W CNyX0, NpeACTaBNEeHHbIX B AHEBHMUKAX
VHOVBUAOYaIbHO-BOCNUTATENbHOW paboTbl C HecoBep-
LUEHHONETHUMU MOJ03PEBAEMbIMU, OOBUHAEMBIMU U
OCYXAEHHbIMU. Kpome TOoro, y4ymTbiBasACs Hall JINYHbIN
onbIT paboTbl ¢ coTpyaHukamu YUC 1 HecoBepLUEeHHO-
NETHUMUN NOA03PEBAEMbIMU, OOBUHAEMbBIMU U OCYXOEH-
HbIMW.

Pesynbtatsl n o6cyxaeHne

JaHHble ona nccnepoBaHus Obv NpeacTaBneHsbl 19
TeppuTOopuanbHbIMM opraHamu, a Takxe 10 obpasoBa-
TenbHbiIMU opraHusaumamu ®CUH Poccun (Bonoroa-
CKMM MHCTUTYTOM npaea n akoHomukn @CUH Poccun,
JanbHEeBOCTOUYHBIM MEXPEermoHasnbHbIM Yy4eOHbIM LIeH-
Tpom ®CUH Poccuun, Kysbacckum nHctutytom OCUH
Poccuu, Tomckum UMKP ®CUH Poccun, YHuBepcute-
ToM ®CUH Poccun, Akagemunein PCUH Poccun, MNckos-
ckum dunnanom Akagemun @CUH Poccun, Camapckum
lopuandeckum nHctutytoMm ®CUH Poccuu, Mepmckum
mHcTutyToM ®CUH Poccun, Kuposckum UMKP GCUH
Poccun).

WcecneposaHne nposoaunocb B 38 CU30, roe co-
[epxaTcsi HECOBEPLLEHHOIETHME NMOJ03peBaeMble, 06-
BMHSIEMbIE 1 OCcyXAaeHHble, 1 11 BK. Bcero B HeM npuHsa-
nn yqactme 415 yen.: 83 coTpyaHMKa NCMXoOrn4eckomn
nabopatopun, 83 — otTaena no BocnuTaTenbHon pabdoTe,
83 — onepartmBHOro otaena, 83 — otaena pexvnma v Haa-
30pa / otoena 6e30nacHOCTU (oanee — PEXMMHOro OT-
nena), 83 — nexypHoii cryxobl.

[aHHbI BbI6Op Obi 0O6YCNOBNAEH yKa3aHUeM OMpPek-
Topa PCUNH Poccum o1 23.12.2014 Ne ncx. 01-63156, co-
rnacHo kotopomy B yupexaeHuax YVIC, roe cogepxarcs
HEeCOBEpPLUEHHONIETHNE, [OOMXKHO ObiTb OPraHM30BaHO
nepcoHanbHOe 3akpenfieHne nx 3a COTPyaHUKaMm ncu-
xofioruyeckoit naboparopuun, oTaena no BocnuTaTesib-
Hol paboTe, ONepaTMBHOIO U PEXUMHOrO OTAESNIOB C
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LLeSIbio OCYLLECTBIEHUS KOMMJIEKCHOIrO BO3AENCTBUS Ha
JINYHOCTb NPaBOHAPYLUUTENS.

BmecTe ¢ TeM B paMkax 3TOl CTaTbW OTBEThI COTPYA-
HMKOB MCUXONIOrMYeckon nabopaTopum MNPUHUMATLCA
BO BHMMaHue He GyayT BBUAOY TOro, HTO MMEHHO 3TUMU
UMK YaLle BCEro OCYLLLECTBASETCS NpodeCcCnoHasb-
HO-Negarorvyeckas noaroToBka ApPYrux COTPYOHUKOB
yuypexaeHus, y4yacTBYIOLWMX B COMNPOBOXAEHUM HECO-
BEPLUEHHONETHUX MNpaBoHapywuTenen. Hamu OynyTt
paccMOTpPEHbI pe3ynbTaTbl aHKETUPOBAHUS COTPYAHUKOB
BOCMNUTATENIbHOrO OTAENa, ONepaTUBHOIO U PEXUMHO-
ro OTAENOB, BKJIOYAA OEXYPHYIO CnyxX0y, B KONMYecTBe
332 yen.

Mpexae 4eM nepenTn K ONUCaHUIO CoaepPXKaHns Npo-
deccmnoHanbHO-NefarorMyeckor NoAroToBKU COTPYA-
HMKoB YNC Kk paboTe ¢ HeCOBEPLUEHHONETHUMM NpPaBo-
HapPyLUNTENSAMU, BbISCHUM YPOBEHb X 06pa30BaHUS.

CornacHo ykasaHuto gupektopa ®CUH Poccun ot
23.12.2014 Ne uncx. 01-63156 Ha ponxHOCTU, obecne-
ynpawwme y4ebHO-BOCMUTATENbHbLIN MNPOLECC C He-
COBEPLUEHHONETHUMX  NOA03PEBAEMbIMU,  OOBUHSE-
MbIMU U OCYXAEHHbIMU, TMPUOPUTETHO HA3HAYalTCA
KaHaAuAaTbl U3 4YUCNA NnL, UMEIOLWNX MCMXO0N0ro-nena-
rormyeckoe obpasoBaHne UM obnagaroLmx NCUxono-
ro-neparorndyeckumMmmn 3HaHmamu. OgHako, kak rnokasa-
JI0 NPOBEAEHHOE HamMu uccnenoBaHue, Hambonbluee
konundectBo (50,6 %) COTPYOHMKOB PEXMMHOr0, onepa-
TUBHOrO, BOCAUTATENIbHOIO OTAENOB, AEXYPHON CMEHbI
VIMEIOT BhbiClLLIee lopuanyeckoe obpasoBaHue, 12,7 % -
BbICLLUEE 3KOHOMUWYECKOE, TEXHNYECKOE U MHOE BbICLLEE
obpasoBaHue, 11,7 % — BbicLIee negarornyeckoe obpa-
30BaHue, 9 % — cpegHee nonHoe obuiee obpasoBaHue,
8,4 % - cpepmHee crneumanbHoe npodeccmnmoHanbHoe
obpasoBaHune (lopuaunyeckoe HanpasneHue), 6,6 % —
cpefHee crneuvanbHoe npodeccuoHanbHoe obpasosa-
Hue (Nnegarorvyeckoe HanpasneHue), 2,1 % npoLwnm kyp-
Cbl MOBbILWEHUsS KBanndukauum n npodeccrnoHanbHyo
nepenoaroToBKYy No cneumanbHocTam «leparorvka» u
«[cnxonorus» [12].

MpenctaBum 6onee aeTanbHO pesynbTaThl Mo Kaxa0-
My oTaeny u cnyxoe.

100 % onpoLIEeHHbIX COTPYAHMKOB ONEPaTMBHOMO OT-
[ena MMmeloT BbICLUEE opuamnyeckoe obpasoBaHue. Cne-
ayeT OTMEeTUTb, 4To 8,4 % ykazanu, 4TO UMEIOT Takxe
BbicLlee neparoruvyeckoe obpasoBaHue, 3,6 % — BbIC-
Liee 9KOHOMMYECKOEe, TEXHMYECKOE WM MHOE BbICLUEE
obpasoBaHue, 1,2 % — BbiCLLEE NCUXON0rnyeckoe obpa-
30BaHue.

BONBbLUMHCTBO ONPOLLEHHbBIX COTPYAHUKOB PEXVUMHO-
ro oTAena Takxe MMeloT BbICLLEE opuanyeckoe obpaso-
BaHue (61,4 %). BoicLuee 3KOHOMNYECKOE, TEXHNYECKOE
1 nHoe BbicLee obpasosanue nonyumnm 30,1 %, BoicLuee
neparorndyeckoe — 7,3 %, BbiCLUEE MCUXONOrMyeckoe —
2,4 %, 2,4 % npoLan KypcCbl NOBbILLIEHNS KBanndukaumn
1 npodeccroHasbHylo nepenoaroToBky no creumasnb-
HocTaM «[leparormka» n «[lcnxonormns».

Bce onpolleHHble COTPYAHWKW BOCMUTATENIbHOrO
oTAena umeloT Bbicllee ob6pa3oBaHue, U3 Hux 39,8 % —

BbicLLee opuanyeckoe obpasoBaHue, 27,7 % — BbicLLee
neparornyeckoe obpasoaHune, 16,9 % — Bbicluee 9KO-
HOMMYeckoe, TeXHNYEeCKOe NN MHoe BbicLuee o6pa3oBa-
Hue, 9,6 % — BbiCcLLee ncuxonornyeckoe obpasoBaHue,
6 % nmetoT cBnaeTesibcTBa 06 OKOHYaHMM KYPCOB MOBbI-
weHns keanuoukaummn n npodeccmoHanbHom nepenos-
roToBKe Mo cneumanbHOCTAM «[legaroruka» n «1cnxo-
noruvs».

Cpean coTpyaHUKOB AEXYPHOW CMeHbl Hanbonbluee
KONMYecTBO COTPYAHUKOB (36,1 %) nmetoT cpenHee nos-
Hoe obOLee obpa3oBaHue, 32,5 % — cpegHee cneumanb-
Hoe npodeccroHanbHoe obpa3oBaHue (lpuandyeckoe
HanpaeneHue), 26,5 % - cpenHee crneuuanbHOe NpPo-
deccnoHanbHoe o6pa3oBaHMe (negarornyeckoe Ha-
npasneHue), 3,6 % — BbicLlee negarornyeckoe ob6paso-
BaHue, 1,2 % — BbiCcLUEE I0pUaNYECcKoe.

Kak cnepyeT 13 npeacTaBfieHHbIX AaHHbIX, 60b-
LWIMHCTBO coTpyaHukoB YNC, yyacTByOWMX B CONPOBO-
XKOEHNUN HECOBEPLLEHHONIETHMX NPaBOHapyLIMTENENn, He
MIMEIOT NCUX0N0ro-nefarornieckoro o6pa3oBaHuns 1 He
NPOXOAMAN KYPCbl MOBbLILEHUS KBanndukaumm 1 npo-
deccnoHanbHy NepenoaroToBky No AaHHOMY Hanpas-
JNIEHNIO [eATENbHOCTH.

Kak nokasano mccnepoBaHve Hambonee TUMUYHbIX
KOHOMKTHBIX CUTyauMii, BO3HUKAKOLWMX MexXay nono-
3peBaeMbiMU, OOBMHSAEMbIMU U OCYXAEHHBIMW WU CO-
TpyaHukamn yupexaeHunin YUIC, npoeeneHHoe Ha 6ase
HUN DCUH Poccun [13], coTpyaoHukmn YUC, nmetouime
NMOBEPXHOCTHbIE MCUXONOro-nefarornyeckue  3HaHus,
yaule opyrux Gurypmpyot B KOHOAUKTHBIX CUTyaLUSaX
C Noao3peBaeMbIMU, OOBUHAEMBIMU U OCYXOEHHLIMU.
Ecnn paccmaTtpuBaTb MOJSyYEHHbIVM pedynbraT B COOT-
HOLLUEHUWN C 3aHMMaeMbIMU AOJIKHOCTAMMU, TO 3TO, Kak
npaBuo, COTPYOHUKN ONepaTUBHOIO N PEXMMHOIO NoA-
pasaeneHunin.

B HacToswee Bpemsa C Lenbio GOpMUPOBAHUSA NPO-
deccnoHanbHO-NefarorMyeckort roTOBHOCTU COTPYA-
HUKOB y4dpexaeHuii n opraHos YNC k paboTe ¢ HecoBep-
LUEHHONETHUMM NPABOHAPYLLUNTENSAMM OPraHN30BaHa Ux
LueneHanpasfieHHas npodeccuoHanbHas MNOArOTOBKA.
OO6yyeHne OCyLLLEeCTBSETCS Kak C OTPbIBOM, Tak 1 06e3
OTpbIBA OT CNY>XEOHOW AEATENBHOCTN.

O6yueHune coTpyanHukos BK n1 C30 neparormnyecko-
MYy COMPOBOXEHWIO HECOBEPLLEHHONETHUX NPaBOHAPY-
wnTene NpoBOANTCH B pamkax CcnyxebHOM NOAroTOB-
KW. [laHHble 3aHATUS OPraHuU3yTCS NMPEenMYLLLECTBEHHO
NMCUX0NoramMmm MNCUXONIOrMYeckmnx nabopaTopuin yupex-
LEHUIN N OXBaTbIBAKOT Pa3/iNyHble HANpPaBIEeHUs NoAro-
TOBKMW (Hanpumep, nosbilleHe KOHPINKTOIOMNMYECKON 1
KOMMYHUKATUBHOM KOMMETEHTHOCTU COTPYAHUKOB, POCT
OCBEA0MJIEHHOCTM B BOMPOCax BO3PACTHOW Neaaroruku
1 NCUXonorum, obyyeHne 0CHOBHbIM opMam 1 MeToaam
NMCUXONOro-nefarornyeckoro B3auMoAencTBus C yka-
3aHHbIMU NMLAMU U AP.).

PesynbraThl nccnegoBaHns nokasanu, 4To HauboJib-
Liee KONMYEeCTBO OMPOLUEHHbIX COTPYAHUKOB PEXNMHO-
ro, onepaTMBHOrO N BOCNUTATENbHOIrO OTAENO0B (74,7 %)
CUMTAIOT, YTO NPOBEAEHNE ITUX 3AHATUN ABNSAETCS He-

2023, tom 17, Ne 1 (61)



110

obxoanmMbIM ycnoBnemMm adpdekTUBHONM paboTbl C HECO-
BEPLUEHHONETHMMM NpaBoHapywuTenamu. bonee Toro,
55,7 % oTmeTunu, 4To 0e3 3TOM MOArOTOBKM BeCbMa
npobnemMatnyHo 3apdeKTUBHO B3aMMOLENCTBOBATL C
paccmaTpuBaeMon KaTeropmen nunL,.

B HacTosiee Bpemsa pPerynspHOCTb MNpoBeAeHUs
yKa3aHHbIX 3aHATUI 4acTo onpenenseTcsd ncuxoaoramu
NCcUXoNornyecknx nabopaTopuii y4pexaeHmin camocTo-
ATeNbHO. TakK, B HEKOTOPbIX YYPEXAEHNAX OHN OPraHnay-
I0TCSl exekBapTanbHO (Hanbosiee YacThlii BapuaHT Npo-
BEAEHUS 3aHATUI), B KAKUX-TO — EXEMECAYHO, OANH pas3
B NMONYrogue unm pexe.

BaxHbIM BOnpocom siBnsieTcs Hanbonee Gnaronpu-
ATHOE BPEeMS Hayana npoBefeHUs 3aHATUn Mo MNpo-
deccrnoHanbHO-Neparornyeckon noarotoske. bBonb-
LUIMHCTBO OMPOLLUEHHbIX COTPYAHNKOB BOCAUTATENbHOIO,
PEXUMHOro 1 onepaTtMBHOrO OTOENO0B CYUTAIOT, YTO ee
cnenyeT OCyLLeCcTBNATL 3ab61aroBpeMeHHO, 40 Ha3Have-
HWS Ha OOMXKHOCTb, NpeanoiaraioLLyo B3auMoaeCcTBme
C HecoBepLlueHHoneTHMMK. Kpome Toro, K y4acTuio B 3a-
HATUAX cneayeT NpuBneKkaTb He TOJIbKO OCHOBHbIX CO-
TPYOHUKOB, BbINOJSIHEHME [OJ/IKHOCTHbLIX 00s3aHHOCTEN
KOTOPbIMW HENOCPEACTBEHHO CBA3AHO C HECOBEPLUEH-
HOMETHUMU, HO U COTPYAHUKOB, UCMONHSAIOWMX 06A3aH-
HOCTM OCHOBHbIX COTPYAHUKOB B CJly4ae MX BPEMEHHO-
ro OTCyTCTBUS (OTMyCK, KOMaHOVPOBKA, OOSIbHUYHBbIN
UT. A4.).

OTOEeNbHOro BHMMAaHUS 3aCNyXMBAKT COTPYAHUKU
[EXYPHbIX CMEH, 3aCTynaloLlMe Ha CYTOYHOE AeXYPCTBO
Ha MNOCT, npeanonaralvwmin B3aMMoO4eNCTBNE C HeCo-
BEPLUEHHONETHUMU MPABOHAPYLUMUTENSAMU, @ TaKXe UX
HENoCpPeLCTBEHHOE PYKOBOACTBO (OEXYPHbIA MOMOLLL-
HUK HayanbHMKA KOMOHUWN (CNEeACTBEHHOr0 U30aATOpPa),
3aMecTUTENb OEeXYPHOro MOMOLLHMKA HadasibHMKa KO-
NIOHMN (CNeacTBEHHOro nsonatopa). [naBHOM OCOOEH-
HOCTbIO HECEHUS CNyXObl yKa3aHHbIMU COTPYAHUKAMU
ABNSAETCS KPYrNOCYTOYHOE HaxoXAeHNe PaaoM C HECO-
BEPLUEHHONETHMMM, OaxXe B Te Yachl, Koraa y octalb-
HOro nepcoHana yxe 3akoH4uncs paboyunin aeHb. MHo-
rMMN MPakTUYecKUMu paboTHMKaAMW OTMEeYaeTCsl, 4To
VIMEHHO OT NMOArOTOBJIEHHOCTU COTPYAHUKOB AEXYPHbIX
CMEH 4acTO 3aBUCHAT CBOEBPEMEHHOE npeaynpexae-
HYEe 1 npodunakTmka AOeCTPYKTUBHbIX OEeNCTBUA CO
CTOPOHbI pacCMaTpPMBAEMOWN KaTEropum OCYXAEH-
HbIX.

Takvm 06pa3om, MOXHO BbIAENUTb Cleaylolime Ka-
TEeropun COTPYOHUKOB, PEKOMEHAOBAHHBIX K Y4acTUIO B
3aHATUNAX, HANPaB/EHHbIX HA GOopMUpoBaHNE Npodec-
CUOHAIbHO-NEeaarorniyeckom roToBHOCTU K paboTe C He-
COBEPLUEHHONETHUMUN NOA03PEBAEMbIMU, OOBUHAEMBI-
MW 1 OCY>XAEHHBIMU:

— OCHOBHbIE COTPYAHUKN BOCAUTATENBHOIO, PEXUM-
HOrO 1 ONEPaTUBHOIO OTAESOB, Ybsl AEATENbHOCTb HEMO-
CpPenCTBEHHO npeanofnaraeT B3auMOLENCTBUE C HECO-
BEPLUEHHONETHUMY NMOA03PEBAEMbBIMUN, 0OBMHAEMbBIMU 1
OCYXAEHHbIMU;

— 3amellaolime COTPYAHUKM BOCANTATENbHOMO, pe-
XXMMHOIO 1 ONMEepPaTMBHOIrO OTAENOB, OCYLLECTBAALMNE

[esATeNbHOCTb OCHOBHbLIX COTPYOHUKOB B OHU UX OTCYT-
CTBUS;

— COTPYOHMKWM OEXYPHbIX CMEH, 3acTynaiowime Ha cy-
TOYHOE AEeXYPCTBO Ha NOCT, NpeanonarawLmnii B3anmMo-
[elicTBME C HECOBEPLLUEHHONETHMMM NOJ03PEBAEMbIMU,
06BUHAEMBIMU N OCYXAEHHBIMU, @ TaKXe X HEeNocpen-
CTBEHHbIE PYKOBOAUTESN.

Mpun oT6ope COTPYAHNKOB HA YKa3aHHbIE A0IKHOCTU
HEOOXOAMMO YYUTbIBATb UX JINYHOE XenaHue, a Takxe
PEKOMEHAALNM NCUXOJSIOFOB YUYPEXAEHUIA.

Kak nokasbiBaloT pe3ynbratbl NMPOBEAEHHOrO HaMu
MCCneaoBaHus, JINYHOE XenaHue COTPYOHMKOB pa3BU-
BaTbCS B YKa3aHHOM HanpaBiieHUM B HACTOSILLLEE BPEMS
yuYnTbIBAETCH HEe BCeraa. Tak, y 3HaYNTeNbHOro Konmye-
CTBa OMPOLLUEHHbIX COTPYAHMKOB (47,0 %) xenaHne pabo-
TaTb MIMEHHO C HECOBEPLUEHHONIETHUMIN NOA03PEBAEMbI-
MW, 0OBUMHSIEMbIMU 1 OCYXAEHHBIMY Nepen Ha3Ha4YeHNeM
Ha COOTBETCTBYIOLLYIO AO/KHOCTb HE ObINI0 MPUHATO BO
BHMMaHue. OcobOeHHO BblpaXeHa JaHHas TeHOeHUus
npuMeHnTenbLHo K cotpyaHukam CU30 (88,0 % coTpya-
HukoB CUN30 npotue 38,0 % coTpynHukos BK).

OTcyTCcTBME yyeTa JINYHOMO XeNaHus COTPYAHMKOB
paboTaTb C HECOBEPLLUEHHONETHMMM YAaCTUYHO onpene-
N9eT U UX OTHOLIEeHMe K 3aHMMaeMOn A0/IKHOCTU. Tak,
cornacHo uccnegoBanHuio, cotpyaHnkm CU30 value, 4em
coTpygHukn BK, nposBnsanv HegoBObCTBO 3aHMMAEMOM
DOMKHOCTBIO U XXeNnaHne NepenTn Ha APYryo paBHO3HaAY-
HYI0, HO HE CBSI3aHHYIO C MOAPOCTKaMun paboTy.

OTcyTCTBME CTPEMIIEHUSI MPOAOSIXAaTb ClyX0y B 3a-
HMMaEeMO OONIXXHOCTY BNnsieT, 6e3ycnoBHO, 1 Ha ofLLee
XenaHue COTPYAHMKA 3aHMMATbCA AAHHbIM BUOOM Ae-
ATENbHOCTU, YAOBMETBOPEHHOCTb BbIMOJHAEMbIMU UM
TPYOOBbIMU DYHKLMSMU, OTHOLIEHWE K cebe Kak npo-
deccnoHany cBoero gena, akTyanbHOE NMCUXO3MOLMO-
HasbHOE COCTOsIHME, NOABEPXKEHHOCTb PA3BUTUIO TAKUX
HEraTMBHbLIX COCTOAHUN, Kak npodeccuoHanbHas ne-
dopmauma n npodeccmoHansHoe BolropaHue [14].

B xome npoBefeHHOro HamMu paHee MCCneaoBaHus,
HaMpaB/EHHOrO Ha BbISBNEHME YPOBHSA MNpodeccmno-
HaNbHOro BbIropaHus y cotTpyaHukos CU30, Hecywmx
cnyx0y ¢ pasnnyHbIMK KaTeroprusiMn noao3peBaeMbiX,
06BMHSAEMbBIX U OCYXOEHHbIX, ObIIO BbISBAEHO, 4TO Hau-
6onee BbiCOKME noka3aTenn NpodeccnoHanbHOro Bbl-
ropaHusi OTMeYannch y COTPYAHUKOB, Ybs AEATENbHOCTb
HEenocpeaCTBEHHO CBsfi3aHa C pPaboToli C HECOBEPLLUEH-
HONETHUMU. Y HUX OblN BbIIBJIEH 3HAYNTESIbHbIA YPOBEHb
MO YPOBHSAM «UCTOLLEHME», «AeNnepCoHann3aumns», «pe-
OYKUMS INYHBIX OCTUXEHMA» [14].

PaccmoTpym npobnemMHble BOMPOCHI, CBA3aHHbIE C
opraHm3sauunern n NnpoBefeHnem 3aHaTnii no GopmMmmpo-
BaHWIO NpodecCcnoHanbHO-NeaarorMyeckor roTOBHOCTH
COTPYAHMKOB K paboTe C HECOBEPLUEHHONETHUMM. Tak,
Hanbonee xapakTepHO AJIS 3TOro HanpaB/ieHUs cneny-
oee:

— OTCYTCTBME [0OCTATOYHOro KonmnyectBa paboyero
BPEMEHM Ha MOMCK M NOAIOTOBKY MaTepuana ans 3aHs-
TUN;

— TPYAHOCTN B OpraHn3aummn perynsapHbiX 3aHATUN;
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— HejocTaToyHOe KOJIMYECTBO TEOPETUYECKOro U
npakTUYeckoro matepuana nns noaroToBKW 3aHATUN
(moco6buin No NpaBoOBbLIM, MearorMyecknumM 1 NCUxXoNorn-
4YeCcKK1M Bompocam, CNpaBOYHOM 1 NEPUOANYECKON NuTe-
paTypbl, y4eOHNKOB U1 HArNSAHbIX MOCOBUA U T. 4.);

— HeJOoCTaTo4YHas MOTMBALMS CaMUX COTPYOHUKOB K
Yy4aCTUIO B 3aHATUSX;

— HepocTaTovyHas NoafepXkka Co CTOPOHbI PYKOBOA-
CTBa B BOMpOCax OpraHM3aumm n npoBefeHUs 3aHATUIN
v ap.

Kpome Toro, Ha Ka4ecTBO U 3PPEKTUBHOCTb NPOBE-
[EHVS YKa3aHHbIX 3aHATUA MOXET 0Ka3bIiBaTb BAUSHUE U
YKOMMEKTOBAHHOCTb LUTATHbLIX AO/IKHOCTEN B KOHKPET-
HOM y4pexaeHun.

[MpodeccnoHanbHO-Negarornyeckas noAaroToBka
COTPYOHMKOB K paboTe C HECOBEPLUEHHONIETHUMU Mpa-
BOHAPYLUNTENSMM HE OrPaAHNYNBAETCS NNLLb CNYXeBHOM
noaroToBKOM BHYTpW yupexaeHuin YVC, a ocyuiecTBns-
€TCS U B paMKax AOMOJIHUTENbHOro NPpodeCcCcnoHanbHo-
ro o6pasoBaHuS.

AHanna nporpamMmm AO0MNOSIHUTENBHOrO npodeccuno-
HaNbHOro 06pa3oBaHus, peann3yemMoix B 06pasoBaTesb-
HbIX opraHmzauuax ACUH Poccun, 3a nepuog ¢ 2020
no 2021 rr. nokasan, 4To oOy4YeHune OCyLLECTBSAIOChL NO
cemMu nporpammam, B KOTOPbIX UMeNcs pasgen (napa-
rpad, Tema u T. M.), pPaCKpbIiBAIOLLNA PA3INYHbIE aCMEKTbI
B3aMMOENCTBUA C HECOBEPLUEHHONETHUMU MPaBOHA-
pyLwmMTeENsaMu, B TOM YMCJe MO ABYM NporpamMmmam npo-
deccrnoHanbHOM NepenoaroToBky, NATU MporpaMmam
noBbILWEHNs kBanudukaumm. B Hux vmenocb 18 coot-
BETCTBYIOLLMX Pa34enoB, TONMbKO 8 N3 KOTOPbIX LLEIMKOM
ObIM NOCBSILLEHbl PaboTe MMEHHO C HECOBEPLLEHHONET-
HUMU. B ocTanbHbIX Clydyasx nocnenHss, He durypupysa
B Ha3BaHMM pas3fena, paccmMaTpmBanach Kak nogpasgen
nmb0o BONPOC OLHOWN 13 TEM.

HeobxooMMO OTMETUTb, YTO B HACTOSILLEE BPEMS
VIMEEeTCs Nullb OJHa NporpamMma MOoBbIWEHUS KBau-
dukaunn, UennkoM HanpaBfeHHas Ha o0yyeHue Cco-
TPYAHWUKOB, HECYLLIMX CNYXO0Y B y4pPEXAEHUSX, B KOTOPbIX
COAepxatcs HeCOBEPLUEHHONETHME MpaBOHapyLUUTe-
n, — «[TOHATNSA 1 NpaBOBblE OCHOBbLI MPVMEHEHUS NMPO-
rpaMm BOCCTaHOBUTENBHOIO NPAaBOCYANSA (Meanaumm) K
HECOBEPLUEHHONIETHUM MOA03PEBAEMbIM, 0OBUHAEMbIM
M OCYXAEHHbIM».

[ToMnMO npencTaBfieHHbIX BUAOB NpodeccuoHanb-
HO-Mefarorm4eckoin NoAroToBkKM COTPYOAHUKOB K pabo-
T€ C HECOBEPLUEHHONETHVMMU NPaBOHAPYLINTENSIMU B
HEKOTOpPbIX TeppuTopuanbHbix opraHax ®@CUH Poccuun
3aKJ/o4YeHbl JOrOBOPbl CO CTOPOHHUMK 0Bpa3oBaTesib-
HbIMW OpraHn3aunsSMn pasnuyHbIX TUNnoB (obuieobpa-
30BaTefibHbIMK, NPOdECCNOHANbHBIMUK, a TakXe opra-
HU3aLMsSMKN BbiCLIEro 06pa3oBaHunsl, AOMNONHUTENbLHOIO
06pazoBaHuns, OOMNONHUTENBHOMO NPOMECCUNOHANIbHOIO
obpaszoBaHus 1 op.).

dopmMbl NpoBeAEHMA 3aHATUIA NpenogaBaTensiMm 06-
pa3oBaTeibHbIX OpraHu3auuni, nx KOInM4YecTBO, Nepeu-
HM paccMaTpuBaeMblX TeM pasd3anyHbl. OgHaKo MOXHO
OTMEeTUTb, 4TO Hambonee pacrnpocTpaHeHO U3yvyeHne B

pamMkax 3ak/IloYEeHHbIX COrnalleHnin Tembl «Megnaumnsa»
1 BOMNPOCOB 6eCKOHMIMKTHOrO 0bLleHns, a B yuebHble
rpynnbl BKJIOYEHbI MPENMYLLLECTBEHHO CMEUManncTbl No
MCUXOI0rNYECKON, BOCMUTATENBHOW, PEXE COoLMabHOMN
paboTe. Be3ycnoBHO, Takoe pelleHne BroJIHe 3aKOHO-
MEPHO, MOCKOJbKY, BO-MEPBLIX, 3TW COTPYAHUKU HaU-
6osiee TECHO KOHTaAKTUPYIOT C HECOBEPLUEHHONIETHUMMN
B XO4€e CBOel cnyXebHoW OeaTenbHOCTU, BO-BTOPbIX,
MMEHHO MMM YaLlle BCEro NPOBOAATCSH 3aHATUSA C COTPYA-
HUKaMUW APYrvx OTAEN0B U CiyX0, B3anMOAENCTBYIOLMX
C HECOBEPLIEHHONETHNUMU, NO MOBbLILWEHMIO Npodeccu-
OHaslbHO-NMEeaarorn4eckom KOMNETEHTHOCTU, B-TPETbUX,
npoBeneHne 3aHsATUIA, TPEeHUHros, cO6OPOB C MNpuBe-
YyeHMeM npenofasartenieit CTOPOHHMX OpraHM3auuin no
COBEpPLLUEHCTBOBAHMIO HaBbIKOB PaboTbl C HECOBEPLLIEH-
HONETHUMU AN COTPYAHUKOB COOTBETCTBYIOLLUX CYy>X0
1 OTOEN0B NpeaycMOoTPeHo n. 2.7 MnaHa OCHOBHbIX Me-
ponpuatnin ®CUH Poccum oo 2027 r., NpoOBOAUMbIX B
pamkax Oecatunnetnsa getctea. BmecTe ¢ TeM yka3aH-
Hble LA Yalle BCcero yxe nmetoT 6a3oBblie 3HaHUS 00
OCHOBax BO3pPacCTHOM negarorukyu M nNcuxonorvm, B TO
BPEMS Kak AN19 COTPYAHMKOB OMEPATMBHOIO U PEXUM-
HOro otaenoB nNogobHoe obyveHne sensieTcs 6onee ak-
TyaJibHbIM U BOCTPeOOBaAHHbLIM BBUAY OTCYTCTBUS WU
HEOCTaTOYHOrO Pas3BUTUS COOTBETCTBYIOLLMX KOMMe-
TEHUMUN.

Bakno4yeHne

B HacTosllee Bpems akTyaslbHOCTb TeMbl nNpodec-
CMOHaNbHO-Nefarornyeckon MNOoAroTOBKW MNepcoHana
YUC k paboTe ¢ HECOBEPLLUEHHONIETHVUMY NPABOHAPYLLN-
TENSAMU B YCNIOBUSAX N3ONALUN HE BbI3blIBAET COMHEHWN,
MOCKOJIbKY OT FOTOBHOCTWU COTPYAHMKA K OCYLUEeCTBie-
HUIO 3TOW OEeATENbHOCTM BO MHOMOM 3aBUCUT HE TOJIbKO
3dPEKTUBHOCTb €ro Tpyaa, OTHOLWEeHMe K CBOMM 008-
3aHHOCTAM, MOTUBALMS K MPOAOJIKEHUIO CNyX06bl, HO 1
pPe3ynbTaTMBHOCTL BAUSIHUSA Ha JIMHHOCTb MOAPOCTKA,
0OKa3aBLIErocs B TPYAHOM XWU3HEHHON cuTtyaumm. Kax-
Obll COTPYOHUK, B3aMMOLENCTBYIOLLNI C HECOBEPLLEH-
HONEeTHUM B yupexaeHuax YNC, aT1o, npexae Bcero, BOC-
nuTaTesnb, KOTOPbI BHOCUT CBOW BKAL B UCNPaBiieHne 1
pas3BuTUE NMYHOCTU NOAPOCTKA.

B yupexaeHunax YUC opraHm3dyoTca B pamkax Cry-
XEeOHOM NOoAroTOBKM 3aHATUSA MO MNOBbILLUEHUIO NMpodec-
CMOHaNbHO-Nefarornyeckon KoMneTeHTHocTn. Kpome
TOoro, B o6pasoBaTenbHbiXx opraHmsaumax PCUNH Poccum
peannayloTcs NporpaMmmbl NOBbILLEHUS KBanudukaumm
1 NpodeccnoHanbHOM NepenoaroToBky, BKJYawoLLme
B cebs Tembl (pas3gensl, naparpadsl 1 Ap.), packpbiBaio-
LMe oTaenbHble acnekTbl paboTbl C HECOBEPLLEHHONET-
HUMWN.

MpuBnedeHre Kk o6pa3oBaTelbHOMY MPOLLECCY KOM-
NMeTeHTHbIX MefaroroB CTOPOHHMX 06pa3oBaTesibHbIX
opraHmsauuin 9BngeTcs BaXHbIM ycnoBmemM GopmMmpo-
BaHNS npodeccmoHanbHO-Neaarorm4eckom roToBHOCTH
COTPYAHVKOB, MPOXOAALMX CNyX0y B y4pExXAeHMUsX, B
KOTOPbIX COOEPXaTCHA HECOBEPLLUEHHONIETHME NpaBOHa-
pywutenu. B HacTosLee BpeEMS B HEKOTOPbLIX TEPPUTO-
puanbHbix opraHax @CUH Poccun 3aknoyeHbl 40roBo-
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pbl CO CTOPOHHUMM 06pa3oBaTesIbHbIMU OpraHn3aumsaMm
pas3nnyHbiX TUNoB (06Leobpas3oBaTesibHbIMU, Npodec-
CUOHaNbHbIMM 06pasoBaTesibHbIMU OpraHM3auusaMm, a
TakXe OpraHm3aumsiMn BbicLlero obpasoBaHus, opra-
HU3aLUSMN OOMONHUTENBHOrOo 06pa3oBaHns, AOMOJHU-
TeNbHOro NpodeccrnoHanbHOro 06pasoBaHns 1 ap.).

BmecTe ¢ Tem, 0TMeyass HECOMHEHHbIE ycnexu, crne-
OyeT ykasaTb U Ha HEKOTOPbIE HEQOCTATKWN, CBSA3AHHbIE,
npexae BCEro, C opraHmM3aumen, CUCTEMATUYHOCTbIO U
LeneHanpaB/eHHOCTbIO Npouecca 0byyeHus. Tak, B y4-
pexaeHunax YNC He onpepeneH kpyr nuu, ¢ KOTOPbIMA
Heob6xoaMMO MNPOBOAUTL TaKyld MOArOTOBKY B 00s3a-
TENbHOM Mopsiake, OTCYTCTBYIOT TpeboBaHus kK dopme
N PEerynsipHoCTV NMPOBELEHUS 3aHATUN, HE YTBEPXIEH
nepeyeHb TeMm, HeobXoAMMbIX AN 006a3aTesibHOro
N3y4YeHus.

Henb3s Takxe He OTMETUTb Y30CTb TEMATUKWN, CBON-
CTBEHHYID pasnnyHbiM BuAaam npodecCnMoHanbHOM
NOAroTOBKN. BONLLUIMHCTBO 3aHATUIA, BKJOYas Te, YTO
peanuayloTcs npenofaBatefiiMy CTOPOHHMX 06paso-
BaTe/IbHbIX OpPraHn3aLuii, HanpaB/eHbl HA NOBbILLEHNE
KOH®MINKTONOrMYECKON KOMMNETEHTHOCTM COTPYOHUKOB.
B 1x pamkax nsyyatTcs BONpochl Meamaumnm n 6eckoH-
GnUKTHOrO O6LLLEHMS, YTO, HA HALL B3rNaA, He ABNSeTcs
[0CTaTo4YHbIM. HeobxoamMmo paclumpsaTb TeMaTuky 3a-
HATWIA, BBOOUTb TEMbl, B KOTOPbIX paccMaTpuBaloTCs
rncuxosioro-rnegarornyeckme OCoOBEHHOCTUM HecoBep-
LUEHHONETHMUX MpaBoOHapyLUMTENen, TpaauLUMOHHbLIE W
VHHOBALMOHHbIE METOAbl N TEXHONOTrNM paboTbl C HUMN
v ap.

YyacTue B npouecce npurnalleHHbIX npenogasa-
Tenen sBnsieTCS BaXHbIM YC/OBMEM, CMNOCOOCTBYIO-

[ CNUCOKUCTO4YHUKOB

WMM yrnyoneHmio npodeccnoHanbHO-Nefarormieckomn
noaroToBkM COTPYAHUKOB K paboTe C HEeCOBEpPLUEH-
HoneTHUMK. OpHaKo BaXHO NPeAyCMOTPEeTb yvacTue
B [OAHHbIX MEPOMPUATUAX COTPYAHWKOB, HE WMEIOLLMX
NMCUX0NIoro-neparornyeckoro o6pasoBaHunst, HO No poay
CBOEN [eATeNbHOCTU B3aMMOLEWNCTBYIOLLNX C HECO-
BEPLUEHHONIETHUMN  NOA03PEBAEMbIMU, OOBUHSAEMbI-
MW N OCYXOEHHbIMWU, Hanpumep COTPYOHMKOB ornepa-
TUBHOIO M PEXUMHOrO OTAENIOB, BK/OYASA OEXYPHYIO
cnyxoy.

Ocoboe BHMMaHWe HeobXxoaumMo yaensaTb npodec-
CMOHANbHO-MCUXONIOTNYECKOMY  OTOOPY  COTPYAHU-
KOB, CTOSILLUVX B pe3epBe Ha 3aMeLleHVe O0SIKHOCTEN,
CBSI3aHHbIX C B3aMMOLENCTBMEM C MNOAO3PEBAEMbIMU,
06BUHAEMBIMU U OCYXAEHHbIMWU, BaXHO Y4MTbiBaTb
X NMYHOE XenaHwe paboTaTb C AAHHOW KaTeropuen
nnu,

MopBons utor, xoTenocb Gbl OTMETUTb, YTO Mpen-
CTaBJ/IEHHbIE B JAHHON CTaTbe 06CTOATENLCTBA TPEOYIOT
Ka4eCTBEHHO MHOro OTHOLUEHUS K NpodeCCUOHaIbHOM
noAroToBke COTPYAHUKOB K paboTe C HECOBEPLUEHHO-
NETHUMUN C aKLLEHTOM Ha MCUXONO0ro-nenarornyeckom
XapakTepe OCYLLeCTBASEMON UMW OeATesibHOCTU. Mbl
yOexaeHbl, 4To NboK COTPyAHUK, HE3aBMCUMO OT 3a-
HMMAEMOM AOKHOCTU, 3BAHUSA 1 ONbITA, Y4ACTBYIOLLNNA
B paboTe C HeCcOBEpLUEHHONIETHUMU, BHOCUT OCOObIN
BKJ1a[, B UHAMBUAYAIbHOE N TIMYHOCTHOE Pa3BUTUE NOJ-
pocTtkoB. OpgHako B HacTosiuiee BpPeMsi 0COOEHHOCTU
npodeccmoHanbHo-Nnefarornyeckon noaroToBkM CO-
TpyoHukoB YWC k paboTe C HeCOBEPLUEHHONETHUMU
OCTalTCH HE4OCTATOYHO N3YYEHHbIMU, YTO OTpaxaeTcs
Ha YPOBHE NPaKTUYECKOWN AEATENBHOCTN.
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Abstract

The article reviews speeches made at the interregional round table “Sources
of Modern Penitentiary Law of Russia” (Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia, January 17, 2023) to streamline new
information, critically assess the contribution of reports to scientific discussions,
identify research trends and determine problematic aspects. This paper reveals
theoretical issues of the concept, essence and system of sources of penitentiary
law. Attention is drawn to the necessity to build a typology of penitentiary law
sources. The article substantiates the relevancy of distinguishing between typical
and atypical sources and the existence of the latter due to the actualization of
manifestations of “living” law associated with the rule-making practice of issuing
subordinate acts of departmental rulemaking, clothed in very vague attributive
forms (letters, recommendations, instructions, etc.) or expressed in the form
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of an oral order of commanding officers. It is proposed to consider the role of
“quasi-sources” that reflect the law-making orientation of individual decisions of
the Supreme and Constitutional Courts in the sphere of their law enforcement
activities.

Closeattentionispaidtothe problemoftechnicalandlegal quality of penitentiary
law sources. Attention is focused on risks of applying a broad approach to the
concept “legislation”, features of the concept of legal culture of penitentiary law
sources, forms of manifestation of law and order in the penitentiary law sources
system, the role and correlation of sources of international and penitentiary law,
characteristics of anti-corruption and delegated legislation in the system of
penitentiary law sources.

Keywords: penitentiary law; sources of law; quasi-sources of law; system of
law; international law; legal culture; penitentiary law and order.
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On January 17, 2023, the Vologda Institute
of Law and Economics of the Federal Peniten-
tiary Service of Russia hosted an interregional
round table “Sources of Modern Penitentiary
Law of Russia”. The event was organized by
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Rus-
sia together with the interregional public or-
ganization “Penitentiary Science Club”, the
Kuzbass Institute of the Federal Penitentiary
Service of Russia, as well as the Irkutsk Re-
gional Branch of the Interregional Association
of State and Law Theorists.

The Head of the Vologda Institute of Law
and Economics of the Federal Penitentiary
Service of Russia, Colonel of the Internal Ser-
vice, Candidate of Sciences (Law), Associate
Professor Evgenii L. Khar’kovskii addressed
the round table participants with a welcoming
speech.

The topic of the round table seems to be
very important and significant. In modern
conditions of dynamic development of the
Russian penal system, a key role is assigned
to formal sources of penitentiary law. They act
as powerful drivers for renewal and develop-
ment of the penitentiary system. This circum-
stance determines not only the theoretical,
but also practical significance of problematic

2023, vol.

issues put up for discussion. To achieve the
goals of correction of convicts and improve
the performance of the penitentiary system is
possible only if close attention is paid to con-
tent features and legal forms of penitentiary
law.

Within the framework of the round table,
participants discussed a wide range of issues
related to the concept and essence of sourc-
es of law, the specifics of penitentiary law as
a branch of Russian law, the ratio of national
and international sources of penitentiary law,
the role of strategic planning acts in activities
of the penitentiary system, directions for im-
plementing the Concept for the development
of the penal system of the Russian Federation
up to 2030.

A wide range of issues of the problem field,
including both general theoretical and sec-
toral aspects of the penitentiary law sources,
testifies to the importance and relevance of
the round table.

The main report on the topic “Origin and
sources of modern penal law” was pre-
sented by Roman A. Romashov, professor at
the Department of State and Legal Disciplines
of the Vologda Institute of Law and Econom-
ics of Russia, Doctor of Sciences (Law), Pro-
fessor.
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The problem of sources of law in gen-
eral and formal sources of penitentiary law
in particular has both scientific-theoretical
and practical significance. It seems appro-
priate to focus on three aspects: analysis of
the relationship between concepts “origin”
and “sources” in relation to penitentiary law;
understanding and systematization of typical
sources of penitentiary law; atypical sources
of “living” penitentiary law of modern Russia.

The concepts “origin” and “source” corre-
late as a prerequisite and a condition. The his-
tory of penitentiary law consists of public re-
lations in the field of penitentiary life (material
origins); ideological and theoretical concepts
of penitentiary scientists, doctrinal positions
of politicians and practitioners of the Federal
Penitentiary Service of Russia (ideological
origins), which, having a direct relationship
to the system of penitentiary law, at the same
time do not have areal legal force and are not
capable of having a regulatory and protec-
tive effect on penitentiary relations. Formal
legal sources of penitentiary law represent
externally expressed in certain legal forms
(material and procedural) legal prescriptions
endowed with legal force and applied by au-
thorized entities as means of legal regulation
and legal protection of penal relations.

The system of typical sources of peniten-
tiary law consists of three main legal forms:
normative legal acts (constitutions, laws, by-
laws), normative contracts, and legal cus-
toms. The hierarchical structure of the sys-
tem of sources presupposes the predominant
role of normative legal acts, both defining
features of the formal expression and content
of contracts and customs derived from them,
and endowing them with legal force. A special
place in this system is occupied by strategic
planning documents (federal concepts, fed-
eral programs), the main purpose of which is
the medium-term forecasting of the develop-
ment of the Federal Penitentiary Service of
Russia.

The concept of “living” law (“living” con-
stitution) introduced into the conceptual ap-
paratus of modern Russian law actualizes the
problem of understanding sources of “living”
penitentiary law. They are numerous sub-
ordinate acts of departmental rulemaking,
clothed in very vague attributive forms (let-

ters, recommendations, instructions, etc.) or
presented in the form of an oral order of com-
manding officers. The conduct of the special
military operation led to the use of such an
atypical source of legal impact as advanced
law enforcement practice, when penal rela-
tions arise in conditions of a gap in the law
and are based solely on the will of persons
endowed with powers (involvement in the
special military operation of those sentenced
to punishment in the form of deprivation of
liberty, detention of prisoners of war in a pre-
trial detention center, etc.).

Nikolai I. Polishchuk, professor at the De-
partment of the Theory of State and Law, In-
ternational and European Law of the Acad-
emy of the FPS of Russia, Doctor of Sciences
(Law), Professor made a speech on the topic
“Quasi-sources of law and their role in le-
gal realization of the state”.

Due to their historical path of origin, forma-
tion and development, the specifics of law-
making and law-realization activities, and the
presence of other features, current national
legal systems, as a rule, simultaneously use
several basic sources of law that form their
basis, as well as a number of quasi-sources
that perform a supporting role.

Basic sources are the ones objectively es-
tablished in sovereign states (legal families),
with the help of which official regulators of
public relations are legalized, while quasi-
sources — the ones that perform a secondary;,
auxiliary role in normative, legal implementa-
tion and legal interpretation activities.

In the Russian national system of law, the
basic sources include a legal custom, norma-
tive legal act, contract of normative content
and principles of law, since they contain fun-
damental ideas determining the content and
key directions for legal regulation of public
relations, as well as legitimize legal norms
created to achieve these goals. Their char-
acteristic feature is that they are consistently
used in rule-making and law-realization ac-
tivities, and consequently, the entire national
system of law is created and operates on their
basis.

Quasi-sources of Russian law are inter-
pretative documents (decisions, resolu-
tions, definitions) emanating from authorized
state bodies (the Constitutional Court of the
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Russian Federation, the Supreme Court,
etc.) aimed at uniform application of basic
sources.

Quasi-law-making by the highest judicial
and other authorized bodies does not contra-
dict the principle of separation of powers and
is carried out in strict accordance with the
current Russian legislation. All the documents
emanating from them are quasi-sources of
Russian law, perform a secondary, auxiliary
role in the rule-making and legal implemen-
tation activities of the state. The need for
quasi-sources of law arises when there are
atypical situations associated with gaps in
the law, conflicts of legal norms, violations of
the fundamental principles and norms of in-
ternational law, the sanctioning of significant
discretion of the law enforcer, etc. in the legal
implementation activities of subjects.

The speech of Mikhail Yu. Spirin, associate
professor at the Department of the Theory
and History of State and Law and International
Law of the Samara State Aerospace Univer-
sity named after academician S.P. Korolev
(National Research University)”, Candidate of
Sciences (Law), Associate Professor, was de-
voted to the topic “The ratio of legislation
and legislative activity”, in particular, prob-
lems of different meanings of the categories
“legislation” and “legislative activity”.

The round table participant drew attention
to significant risks of perceiving these cate-
goriesin atoo broad approach to legal under-
standing and subsequent enforcement. This
refers to subordinate regulatory legal acts of
the head of state, government, ministries and
departments, etc., as well as corresponding
activities for their publication. The speaker
argued the controversy of the thesis about
the origin of legal force solely from the for-
mal shell of legal norms (formal source of law)
and substantiated the existence of a two-way
dialectical connection between a form and
content, since the main properties of legal
norms fixed in a specific formal source of law
(and not only its place in the hierarchy of such
sources of law and the powers of the subject
of lawmaking) also affect its legal force.

M.Yu. Spirin asked Professor R.A. Romash-
ov the question about the possibility and ne-
cessity of using the term “forms of law” in the
meaning of formal sources of law, including

2023, vol.

sources of penitentiary law. Having noted the
importance of the question asked, R.A. Ro-
mashov pointed out the steady use of terms
“form of substantive law” and “form of pro-
cedural law” in legal science and practice, as
well as potential practical difficulties in using
the category “form of law” in the plural in the
meaning of formal sources of law.

Natal’ya N. Kirilovskaya, Head of the De-
partment of State and Legal Disciplines of
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Law), Associate Pro-
fessor, made a report on the topic “Critical
problems of correlating norms of interna-
tional and national law”.

The question of the relationship between
norms of international and national law has
always been the subject of acute discussion
both in the theory of law and in the theory of
international law. Penitentiary science is no
exception. In the penitentiary sphere, as in
any other, a ratified international treaty that
does not contradict the provisions of the Con-
stitution of the Russian Federation will have
priority over federal laws. This constitution-
al norm has an imperative character. At the
same time, the penitentiary sphere refers to
the area of adoption of documents mainly of
a recommendatory nature at the international
level. Is the state obliged to follow norms of
a recommendatory nature? So, for example,
the Nelson Mandela Rules known in interna-
tional penitentiary law are advisory in nature.
According to their legal status they are a res-
olution of the UN General Assembly and the
rule of Paragraph 4 of Article 15 of the Con-
stitution of the Russian Federation does not
apply to them. However, states, being mem-
bers of international organizations, assume
certain obligations under membership and, in
this regard, should strive to adopt and imple-
ment generally accepted rules. However, the
recommendatory nature of norms does not
oblige member states to strictly follow them,
giving them the opportunity to determine the
relevancy of implementing international orga-
nizations’ decisions in part or in full, as well as
the format of their realization.

Evgeniya V. Lungu, Head of the Depart-
ment of State and Legal Disciplines of the
Kuzbass Institute of the Federal Penitentiary
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Service of Russia, Candidate of Sciences
(Law), Associate Professor, in her speech on
the topic “Problems to classify sources of
law” drew attention to the fact that the classi-
fication of sources of law is essential for requ-
lation of public relations.

In Russian legal science, a special place
has always been given to the vertical classi-
fication of sources of law on such grounds as
legal force of normative legal acts. However,
in the conditions of legal reality, this approach
does not consider both the diversity of nor-
mative legal acts and their position in the sys-
tem of sources of Russian law. The solution
to this problem is seen in the identification of
new grounds for the classification of sources
of law with regard to the objectively estab-
lished practice.

The report “Legal culture of sources of
penitentiary law” made by Viktoriya V. Kar-
punina, associate professor at the Depart-
ment of State and Legal Disciplines of the
Voronezh Institute of the Russian Federal
Penitentiary Service, Candidate of Sciences
(Law), Associate Professor was devoted to
the problem of correlation and interaction
of legal culture, sources of law and law and
order.

Legal culture is one of the significant in-
dicators of technical and legal development
and perfection of legislation.

The current Penal Code of the Russian
Federation was prepared in the mid-1990s,
during the period of drastic renewal of leg-
islation, and performs a fundamental role in
regulating penitentiary legal relations. At the
same time, it should be noted that certain
norms and institutions enshrined in the PC RF
contribute to excessive uncertainty in legal
regulation, thereby reducing the level of tech-
nical and legal culture. For example, the penal
legislation widely uses expressions “can”, “is
entitled to”. From the position of the institute
of anti-corruption expertise it is considered
as a manifestation of such a technical and
legal defect, the overcoming of which is pos-
sible through legislative consolidation of the
term and types of legitimate interests of con-
victs and other persons.

A problematic aspect of the legal culture
of penitentiary law sources may be the inac-
curacy and inconsistency of the subject of

regulation. For example, Chapter 21 of the
Penal Code of the Russian Federation regu-
lates grounds for exemption from punish-
ment, thereby competing with Chapter 12 of
the Criminal Code of the Russian Federation.
The current PC RF contains primarily material
norms, as a result of which a number of by-
laws, in particular Internal Regulations, ac-
quire a value actually comparable to the PC
RF, thereby claiming the conditional status
of the law in the material sense. Overcoming
these and a number of other technical and
legal shortcomings will contribute to improv-
ing the level of legal culture of the sources of
penal law.

Evgenii V. Svinin, Deputy Head of the De-
partment of State and Legal Disciplines of
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Law), Associate Pro-
fessor, in his speech on the topic “Sources
of penitentiary law as the normative ba-
sis of penitentiary law and order” focused
on the need to study the interaction of these
phenomena.

One of the problems that deserves close
attention is the multiplicity of forms of subor-
dinate legal acts. The use of one or another
form of a subordinate legal act should be jus-
tified by the need to regulate a certain type
of public relations, thus each form of a subor-
dinate legal act should have its own specific
subject of regulation. At present, this issue
does not have an unambiguous legal regula-
tion; moreover, in law-making practice there
are subordinate regulatory legal acts that are
not formally stipulated by the Decree of the
Government of the Russian Federation No.
1,009 of August 13, 1997 “On approval of the
Rules for the preparation of regulatory legal
acts of federal executive authorities and their
state registration”. In this regard, in order to
strengthen the penitentiary law and order, it is
important to optimize forms of law, determin-
ing the subject of their legal regulation.

Associate professor at the Department of
Jurisprudence of the North-West Institute
of Management of the Russian Presidential
Academy of National Economy and Public
Administration (RANEPA), Candidate of Sci-
ences (Law) Galiya T. Romashova discussed
“Anti-corruption legislation and its place
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in the system of sources of patent law of
modern Russia”.

The penitentiary system of the Russian
Federation is characterized by alarge number
of corruption risks, which in itself actualizes
the problem of anti-corruption security as the
activity of bodies and officials that are part of
the unified system of public authority based
on anti-corruption legislation to prevent and
counter corruption-related offenses. The fac-
tor that reduces the regulatory and protective
effectiveness of anti-corruption legislation is
departmental disunity, which causes multiple
regulatory conflicts, as well as the absence of
a single codified act in this area of legal regu-
lation.

The speech of Olesya V. Moshnenko, as-
sociate professor at the Department of State
and Legal Disciplines of the Kuzbass Institute
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Economics), was de-
voted to the topic “The legal nature of de-
cisions of the Constitutional Court of the
Russian Federation”.

According to O.V. Moshnenko, the mean-
ing and role of decisions of the Constitutional
Court of the Russian Federation has not lost
its relevance so far. Some decisions of the
Constitutional Court of the Russian Federa-
tion seem to be considered as sources of law.
We are talking about decisions that interpret
norms of the Constitution or laws of the Rus-
sian Federation. They, indeed, possess some
properties of the sources of law (for example,
general obligation), which give them a norma-
tive character.

Despite the fact that the Constitutional
Court of the Russian Federation does not
establish new rules of conduct and does not
make changes to the existing legislation, nev-
ertheless, its decisions may imply the cancel-
lation of one or another existing normative act
or a separate norm, which, in turn, generates
new rights and obligations for participants in
public relations. Such decisions of the Con-
stitutional Court of the Russian Federation,
in our opinion, have a rule-making character,
and can be recognized as a source of law.

However, we believe that by their legal na-
ture, the decisions of the Constitutional Court
are not judicial precedents, but a special
independent type of sources of law. Deci-

2023, vol.

sions of the Constitutional Court of the Rus-
sian Federation that have normative content
can legitimately be attributed to the sources
of law in the formal legal understanding of
this category. The unique, special legal na-
ture of the decisions of the Constitutional
Court of the Russian Federation is mani-
fested primarily in the combination of nor-
mative and doctrinal principles, as well as in
their extension to the most important issues
concerning all branches of law, including
penitentiary law.

Yuliya V. Perron, Senior Lecturer at the De-
partment of State and Legal Disciplines of
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Law), contemplated
on “The role and place of international
standards in the system of penitentiary
law”.

In modern conditions, when determining
the place of international standards for the ex-
ecution of criminal penalties in the system of
sources of law, it is necessary to focus more
not on the source of their consolidation, but
on the nature of origin and content. Arising
conflicts of international standards with Rus-
sian law should be resolved using principles
of the sources hierarchy or application prior-
ity, taking into account the provisions of Part
4 of Article 15, articles 17, 46, 62, 63, 67.1, 69,
79, Paragraph “b” of Part 5.1 and Part 6 of
Article 125 of the Constitution of the Russian
Federation.

Anna P. Veselova, Senior Lecturer at the
Department of State and Legal Disciplines
of the Kuzbass Institute of the Federal Peni-
tentiary Service of Russia, Candidate of Sci-
ences (History), analyzed individual trends in
law-making in her report on the topic “Del-
egation as a trend of modern law-making
practice”.

Undoubtedly, speaking of formal sources
of law, one should be aware of the legal family.
Significant interest is paid to general trends
that guide the development of sources of law
as a system category in recent times. One of
these is the endowment of executive authori-
ties with legislative powers. Its retrospective
formation is represented by the appearance
of the phenomenon of delegated legislation.
With the passage of time, the very fact of dele-
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gation gradually loses the need for formal ex- concomitant process of strengthening exec-
pression, which is mostly not a consequence utive authorities in the public administration
of the complication of public relations, but a system.
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Abstract

Introduction: the article considers problems that became urgent for the peni-
tentiary system only in the last two or three decades, since neither in the years of
the USSR, nor in the initial period of Russia’s formation as a sovereign state, the
issue of prevention and countering extremism was relevant. Purpose: to reveal
problems that the Russian penal system faces in connection with the intensifi-
cation of extremist and terrorist manifestations both in our country and abroad,
as well as to suggest possible ways to solve them. There is a need to create a
comprehensive system for training special personnel from among employees of
the Russian penitentiary system, as well as scientific and organizational support
for activities aimed at preventing and countering illegal activities of carriers of
extremist and terrorist views. Results: the research has scientific and practical
significance, since it reveals for the first time the need to take into account the
specifics of each type of extremist and terrorist activity in terms of illegal activity
motives driven by the mental specifics of carriers of extremist and terrorist ideas,
as well as the necessity to train special personnel from among penitentiary institu-
tion employees in preventing and counteracting these extremely destructive phe-
nomena. Methods: a combination of logical, systematic methods, as well as con-
ceptual types of analysis of the current state of prevention and counteraction to
extremist activity in the penal system is effectively used to solve the set research
tasks. Hermeneutical, comparative and exegetic methods help study sources that
determine consciousness, cognitive abilities and behavior of modern extremists
and terrorists. Conclusion: the authors state the relevance of the problem under
study, its complexity and propose, taking into account the results formulated in
the article, elaboration of the concept of prevention and counteraction to the most
diverse types of extremist and terrorist views, which, in turn, should be reflected in
the concepts of psychological, educational, operational and regime services, as
well as the entire system of the Federal Penitentiary Service of Russia. In addition,
the authors consider the introduction of a cycle of subjects related to prevention
of extremist and terrorist views into curricula of higher and secondary educational
institutions of the Federal Penitentiary Service of Russia to be an equally impor-
tant task, which has not yet been solved, taking into account specialization of stu-
dents.

Keywords: penal system of Russia; extremism; terrorism; mental civiliza-
tions; prevention and counteraction to illegal acts.
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Introduction

Forms and types of extremism and terror-
ism manifestations are poorly studied both in
scientific and practical terms, since they are
rather new phenomena. Besides, the phe-
nomena of extremism, which in the modern
world are qualified as illegal, were not con-
sidered as such even a hundred years ago.
Moreover, in almost all world countries they
were revered as acts demonstrating selfless
devotion to religion, language and fatherland
[1]. We cannot but mention the well-known
slogan driving soldiers of tsarist Russia to
march into battle not sparing their lives “For
the faith, for the tsar for the Fatherland”, as
well as many works of folklore and fiction,
which, according to modern law, fall under
articles 280 and 282 of the Criminal Code of
the Russian Federation, for example, “A Word
about Igor’s regiment”, “Taras Bulba”, etc.

Moreover, the texts of holy scriptures, such
as the Torah, the New Testament and the Ko-
ran are extremist, otherwise on November 23,
2015, Vladimir Putin would not have signed
a special law on the non-jurisdiction of the
contents of the Bible, the Koran, Tanakh and
Ganijur, as well as quotations from them [2]

The Soviet period is known to have no
problems with religious or other types of ex-
tremism (racial, ethnic, linguistic, etc.) in the
penal system, since ideological attitudes of
atheism and internationalism were dominant
in the country and state propaganda and ed-
ucation systems were effective.

Therefore, manifestation of even simple
religiosity was condemned by the majority of
society, and any political dissent or deviation
from the main course of the CPSU was se-
verely suppressed by all means and methods,
including the state power structures. There-
fore, the insignificant experience that tsar-
ist Russia had accumulated before 1917 in
keeping “political prisoners” in places of de-
tention was completely forgotten during the

Soviet period. Concepts, such as “religious
extremism”, “political extremism”, “social ex-
tremism”, “racial” and other extremism were
perceived in the USSR as manifestations
characteristic of capitalist countries.

Undoubtedly, there were manifestations of
xenophobia, religious intolerance, and politi-
cal confrontation in the USSR, but the govern-
ment was considered people’s, and all those
who opposed the people’s power were called
enemies of the people. Thus, dissenters
turned out to be in places of deprivation of lib-
erty, in particular, “correctional labor camps
and colonies of the NKVD of the USSR. It was
believed that detention itself and forced labor
would give an appropriate educational effect
even without a purposeful resocialization sys-
tem.

In this article we try to show new challeng-
es and related problems that the Russian pe-
nal system addresses in connection with the
intensification of extremist and terrorist ideas
and manifestations in our country, as well as
outline the most effective ways to solve them.

Unlike the problems of extremism, the
problem of terrorism and countering it is rel-
evant for the penal system of Russia purely in
connection with the task of resocialization of
those convicted of this act, since periodically
occurring so-called “prison riots” cannot be
attributed to terrorism in any way. Prevention
and countering extremism are not only ex-
tremely important, but also complicated for
all services for the penal system of our coun-
try and the world.

Suffice it to recall that legal acts aimed at
legislative regulation of extremist and terrorist
activities in the Russian Federation appeared
only in the early and mid-2000s. In particular,
the Federal Law No. 114-FZ “On countering
extremist activity” was adopted on July 25,
2002, and the Federal Law No. 35-FZ “On
countering terrorism” entered into force on
March 6, 2006 [12,13].
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Since within the framework of a journal ar-
ticle it is not possible to highlight all (even the
most urgent) problems related to resocializa-
tion of persons with extremist and terrorist
ideas in the penal system of Russia, we will
focus on some, from our point of view, most
relevant, and try to determine the most ap-
propriate ways to solve them.

Research methods

The article uses a set of research methods.
The first group includes logical, systemic and
conceptual analyses of the current state of
prevention and counteraction of extremist
activities in the penal system and identifica-
tion of unresolved problems of resocialization
of persons with extremist and terrorist ideas
that require their own understanding and so-
lution. The second group comprises herme-
neutical, comparative and exegetical meth-
ods of investigating sources that determine
consciousness, cognitive abilities and behav-
ior of modern extremists and terrorists.

Discussion

We consider it fundamentally important to
determine terms and concepts, such as re-
socialization, prevention and counteraction,
which, despite their frequent use, neverthe-
less, are often inconsistently interpreted. We
will not define concepts of extremism and
terrorism, since in the last decade they were
widely and, from our point of view, correctly
disclosed in special dictionaries (legal, po-
litical, sociological, etc.) and clearly defined
in modern legislative acts, in particular, the
Federal Law “On countering extremist activ-
ity” No. 114-FZ of July 25, 2002 (latest edi-
tion) and the Federal Law “On countering ter-
rorism” No. 35-FZ of March 6, 2006 (latest
edition). Penal institution employees should
be guided by them in service. Another thing is
that in the modern world, including our coun-
try, there are other types of extremist activities
besides those listed in the mentioned federal
laws, which should be the focus of attention
of employees of the penal system of Russia.
However, our special work was devoted to this
problem [1], so we will not dwell on it now.

There is generally accepted and reflected
in special dictionaries understanding of reso-
cialization. In particular, we consider resocial-
ization as the process of formation of those
norms and rules of social life, and cultural val-
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ues that are accepted in our country in those
convicted of criminal offenses. Resocializa-
tion is achieved by purposeful influence on
the consciousness, thinking and behavior of
suspected, accused and convicted people,
including extremists and terrorists, of a wide
variety of psychological and pedagogical
methods, techniques and means, with man-
datory consideration of the specifics of the
“type” of extremist activity and motives for
committing terrorist acts.

We understand prevention (from Greek
“prophylaktikos”) as a set of systematized
preventive measures, aimed at strengthen-
ing or forming of legally fixed or generally ac-
cepted norms and rules of conduct, in partic-
ular, formation of their tolerance for religious,
ethnic, linguistic, racial and other diversity of
people, education (particularly education) of
tolerant thinking and behavior.

Counteraction to extremist and terror-
ist ideas is understood as activities of penal
system employees of all services aimed at
blocking, opposing, resisting the destructive
influence of carriers of extremist and terror-
ist views in the penal system of Russia, which
implies purposeful formation of a moral world
and behavior in the society corresponding to
the social norm.

It follows from the above definitions that
both prevention and counteraction to extrem-
ism and terrorism in the penal system are an
integral part of resocialization of persons in
places of deprivation of liberty.

One of the most difficult problems asso-
ciated with resocialization of extremists and
terrorists is the one that relates to the de-
termination of the functions of employees of
each of the services of the Russian penal sys-
tem.

In our publications, we have dealt with is-
sues related to the role of clergy in the pro-
cess of forming religious tolerance and eth-
nic tolerance among suspects, accused and
convicted persons, therefore we will not dwell
on them, noting, however, that persons in-
vested with spiritual dignity, due to the spe-
cifics of their professional activities, as well as
their knowledge and skills, are not able to en-
sure effective resocialization of extremists in
the fields of politics, language and the social
sphere [3].
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Up today functions of resocialization of ex-
tremists and terrorists that each division of the
Federal Penitentiary Service of Russia fulfils
are not defined. Therefore, the penal system
still does not have curricula, training and re-
training programs to prevent and counteract
extremism and terrorism for universities, sec-
ondary educational institutions and training
and retraining courses. Besides, there is an
extremely insufficient number of scientifical-
ly-based research and, accordingly, recom-
mendations for functional responsibilities of
each service for resocialization of extremists
and terrorists and identification of the mental
(more broadly, ideological) specifics of those
who adhere to extremist and terrorist ideas in
various spheres of human existence [4].

It is no secret, for example, that people
who adhere to religious extremist and terror-
ist ideas are fundamentally different in their
worldview and aspirations from those who ad-
here to nationalist and chauvinistic views. For
monotheistic religions (Judaism, Christianity
and Islam) the ethnic origin of a person or his/
her racial and linguistic differences are not
important, since everyone must obey norms
and behavior rules laid down by the One God,
and the diversity of people on earth, accord-
ing to the Scriptures, is provided by God him-
self. There originates the preaching of the
World Caliphate in modern Islam, aspiration
of Catholicism and Orthodoxy apologists that
all the people of the earth accept their very
tenets of faith as the most correct and there-
fore pleasing to God.

We consider it important for the penal
system employees to know that the specif-
ics of political extremism is primarily aimed
at changing the constitutional system of the
country, and language extremism — humiliat-
ing, suppressing and displacing all other lan-
guages used in the country by changing the
state language policy. At the same time, polit-
ical, linguistic, social, ethnic and other types
of extremism, as a rule, do not go beyond the
borders of a particular state, although their
apologists can maintain close ideological
contacts with groups of nationalists, chauvin-
ists and political extremists from other coun-
tries related to them on ideological bases [4].

Are penal employees able to organize ef-
fective work on resocialization of extremists

and terrorists without knowing their mental
specifics, without being aware of the most ef-
fective ways, methods and techniques, pre-
vention and counteraction to the most diverse
types and forms of extremism? The answer
is definitely no. This is more than convinc-
ingly evidenced not only by our domestic,
but also the relevant world experience. No
wonder that a well-known British psycholo-
gist, after the terrorist attack committed by
his ward on November 30, 2019, with whom
he, like employees of other services of the UK
penitentiary system, worked for six years in
a London prison, argues that psychologists
are not able to “reprogram” consciousness
of religious extremists and terrorists [5]. We
believe that British psychologists have been
helpless when working with religious extrem-
ists and terrorists purely for the reason that
that they themselves do not use ideological
foundations of the scriptures to form not only
religious, but also ethnic tolerance. They do
not know, for example, crucial lines of the
New Testament and the Koran, such as “Do
not be afraid of those who kill the body but
cannot kill the soul. Rather, be afraid of the
One who can destroy both soul and body in
hell” (Gospel of Matthew, chapter 10:28) [1];
And only Satan inclines you to fear your loved
ones. Do not be afraid of them, but only fear
Me, since you have surrendered and believe”
(Sura 3:175).

It is these edifications of the New Testa-
ment of Jesus Christ and the Koran that guide
those who make self-sacrifice for the sake of
their religious beliefs, being sure that they will
receive in heaven not only eternal life, but also
all the benefits of Paradise.

British psychologists also do not take into
account such lines of the Koran as “Let there
be no compulsion in religion, for the truth
stands out clearly from falsehood. So who-
ever renounces false gods and believes in
Allah has certainly grasped the firmest, un-
failing hand-hold. And Allah is All-Hearing, All-
Knowing!” (Sura 2:256). Not only British, but
also most modern psychologists, including
those who work in the Russian penal system,
do not take into account the edification of
Jesus (Isa, son of Maryam) “Blessed are the
peacemakers, for they will be called children
of God” (Matthew’s Beatitudes, Chapter 5:9].
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Itis worth mentioning that for the last two or
three decades, new psychology areas, such
as “Orthodox psychology” and “Islamic psy-
chology”, have been intensively developing.
They focus primarily on mental specifics of
religious people and their specific worldview.
These directions have not yet been reflected
in the work of Russian penal psychologists to
re-socialize persons with religious extrem-
ist and terrorist ideas and political, social,
racial and linguistic extremists and terror-
ists, since they use methods recommended
by Western psychological schools, such as
Minnesota Multiphasic Personality Inventory
(MMRI); California Psychological Inventory
(CPI); Multilevel Personality Questionnaire
(MLO) (Maklakov A.G.); Mississippi Scale for
Combat-Related Posttraumatic Stress (M-
PTSD); Luscher Color Test; Eysenck Person-
ality Inventory; Buss-Durkee Hostility Inven-
tory; Beck Depression Scale (BDI); Sixteen
Personaflity Factor Questionnaire by R. Cat-
tell (16 PF); Differential Diagnostic Inventory
(DDI); Pavlovian Temperament Survey (PTS)
(Jan Strelau), etc.

These methods, as a rule, do not take into
account either ethnic, genealogical, or reli-
gious characteristics of persons in places of
deprivation of liberty. A religious extremist is
not a person with deviant behavior, but the
one whose worldview, way of thinking, aspira-
tions and behavior are predetermined by the
Holy Scriptures, which for thousands of years
have regulated a way of life of both specific
ethnic groups, peoples and all the mankind.
These people, although they are carriers of
the mentality outgoing from the historical
arena, but, nevertheless, representatives of
an impressive part of humanity. Moreover, the
inviolability of this mentality is guaranteed by
Article 28 of the Constitution of the Russian
Federation, which clearly states that “every-
one is guaranteed freedom of conscience,
freedom of religion, including the right to pro-
fess individually or jointly with others any reli-
gion or not to profess any, freely choose, have
and disseminate religious and other beliefs
and act in accordance with them”.

For religious people behavior of modern
people who consider themselves, for exam-
ple, gays and lesbians is a deviation from the
norm according to which hundreds of gen-
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erations of their ancestors have lived, guided
by the prescriptions set forth in the Torah,
the New Testament and the Koran. Religious
extremists seek to protect those spiritual val-
ues that they consider righteous and correct.
Moreover, they do not think about the fact that
they are embarking on the path of extremism
in violation of all the norms of tolerance that
are characteristic of the modern mental civi-
lization of people with a scientific worldview
[6].

Another thing is that a psychologist, edu-
cator and head of the squad in a correctional
facility should know the Scriptures so well
that they can convincingly show a religious
extremist that his/her views is contrary to the
information about mental specifics of a per-
son, as well as stages of mental development
of the mankind that are indicated in the Scrip-
tures themselves, in particular, about inevi-
table transition of the main mass of humanity
from the era of pagan views to monotheistic
ones, and further to a scientific worldview and
independent regulation of one’s own vital ac-
tivity precisely because of the mental specif-
ics of a person fundamentally different from
all other beings of the earth [6]. And that,
therefore, life according to constitutions of
modern secular states is an inevitability that
any truly religious person should accept.

After all, the Torah, New Testament and
Koran state that man is the bearer of the Spirit
of God, that he (unlike all other beings of the
earth) was created in the image and likeness
of the Almighty and that God Himself taught
man names of everything that exists in the
Universe, having conquered to him the uni-
verse.

However, even if a psychologist, educa-
tor and a head of the squad are aware of
the ideological and ideological basis of the
Scriptures, their structure, composition and
plot-event unity, this is not enough, since they
need to possess not only methods and tech-
niques of working with their wards, but also
have appropriate training aids, including ap-
propriate didactic material for convicts [7].

By the way, priests who have devoted them-
selves to prison service will not tell religious
extremists and terrorists about the information
of the Scriptures regarding the inevitability of a
change of mental civilizations, otherwise they
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will have to admit that their role in society is
limited to purely religious mental epochs (pa-
ganism and monotheism) and that in their life
a person living in a secular state should be
guided by the Constitution and other norma-
tive legal acts of the country, and not by the
prescriptions set out in the Scriptures [4].

There are also specific features in resocial-
ization of nationalists, neo-Nazis, chauvinists,
racists, as well as extremists in other spheres
of social life. For example, an operational ser-
vice officer will not be able to organize effec-
tive agent work if he is not aware of specific
features of nationalists and racists.

However, the problems of psychologists,
educators, heads of detachments, as well as
employees of operational and regime ser-
vices for resocialization of extremists and
terrorists of various directions are not only
and not so much in the listed points. They,
as noted, are primarily related to a lack of a
scientifically-based concept of the role, place
and specific functions of all penal institutions
in resocialization of extremists and terrorists.
The goals and objectives that were developed
and set for employees of psychological, edu-
cational, operational and regime services in
the early 2000s did not take into account the
tasks that the new times put forward.

Thus, the Order of the Ministry of Justice of
the Russian Federation No. 238 of December
12, 2005 does not set goals and objectives for
either psychological or other services in the
subject matter concerned, corresponding
to the direction of their official activities. The
same can be said about the Instruction on the
prevention of offenses among persons held
in institutions of the penal system, issued in
the form of the Order of the Ministry of Justice
No. 72 of May 20, 2013.

So, psychologists together with “interest-
ed services” should develop and carry out
“preventive measures with persons placed on
preventive registration”. Moreover, along with
other convicts, “leaders and active partici-
pants of groups of a negative orientation, as
well as persons who have a negative impact
on other suspected, accused and convicted
people ... studying, propagandizing, profess-
ing or spreading extremist ideology” are in
preventive care. There is nothing more. And
this is despite the fact that, as noted above,

extremists and terrorists are by no means ho-
mogeneous, that they have completely differ-
ent motives for their illegal activities, different
views on life and the world order and, accord-
ingly, require specific forms, methods and
means of resocialization.

Although, it is fair to say that certain efforts
to organize and methodically ensure profes-
sional work of penitentiary psychologists and
operational services staff with convicted ex-
tremists and terrorists were made by employ-
ees of the Research Institute of the Federal
Penitentiary Service of Russia together with
the Department of Educational, Social and
Psychological Activities of the Federal Peni-
tentiary Service of Russia and the Operational
Department of the Federal Penitentiary Ser-
vice of Russia. At the same time, similar work
was not carried out in the direction of edu-
cational work (heads of detachments). So, in
2018, based on the study of generalized, ty-
pological socio-psychological characteristics
of convicted extremists and terrorists, the
staff of the Research Institute of the Federal
Penitentiary Service of Russia developed a
Basic program for psychological correction
of personality for persons convicted of terror-
ism-related crimes (hereinafter — BP). BP was
approved by the management of the Depart-
ment of Educational, Social and Psychologi-
cal Activities of the Federal Penitentiary Ser-
vice of Russia and sent to territorial bodies of
the Federal Penitentiary Service of Russia for
practical use in the work of psychologists.

In 2019, the staff of the Research Institute
of the Federal Penitentiary Service of Russia
prepared a professional development pro-
gram “Prevention of countering terrorism and
extremism in institutions of the penal system.
Resocialization of persons convicted of com-
mitting crimes of a terrorist nature and ex-
tremist orientation” (hereinafter — PDP). It was
assumed that this PDP would be actively used
by departmental penitentiary educational or-
ganizations and institutes of advanced train-
ing of employees of the Federal Penitentiary
Service of Russia for the purpose of their
professional training to work with convicted
extremists and terrorists. However, this did
not happen, since even at the stage of prepa-
ration of BP and PDP their developers real-
ized how difficult a category to study were
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persons convicted of extremism and terror-
ism. It became clear that it was impossible to
consider only generalized, typological socio-
psychological characteristics of convicted
extremists and terrorists due to the fact that
the categories of convicts were too different
in their mental and (more narrowly — in their
psychological) specifics. The conclusions
that emerged as a result of the conducted re-
search work suggest the need for appropri-
ate changes to the content of the Order of the
Ministry of Justice of the Russian Federation
No. 72 of May 20, 2013 “Instruction on the
prevention of offenses among persons held
in institutions of the penal system” in relation
to persons studying, propagandizing, pro-
fessing or distributing extremist ideology.

By the way, we cannot but mention another
problematic aspect of organizing work of psy-
chologists and educators in the aspects of re-
socialization of extremists and terrorists in the
penal system of Russia. It is directly related
to the ratio of psychologists to the number of
convicts. In accordance with the existing reg-
ulations, a psychological service employee
is obliged to simultaneously provide psycho-
logical support to 300 suspected, accused,
convicted persons, as well as employees of
the institution (body).

The load of a squad head (senior tutor in
a juvenile correctional facility) is determined
within 50-100 people, depending on the type
of regime of the institution. It is not difficult
to calculate how much time (how many min-
utes per week) each psychologist, educator
and squad head can devote to each individ-
ual convict, even if employees of all services
combine their efforts and clearly distribute
their responsibilities for resocialization of ex-
tremists and terrorists.

On the other hand, the question arises,
whether itis advisable to train every employee
of the penal system as a specialist in the field
of prevention and counteraction of extremism
and terrorism, especially since each type of
extremism and terrorism, having its own spe-
cifics, requires extensive special knowledge,
as well as possession of specific methods,
skills and abilities? From our point of view, it
is impractical.

It seems that this problem can be solved
by introducing into the staffing table of each
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territorial body of the Federal Penitentiary
Service of Russia of 2-3 specialists in the
prevention and combating of extremism and
terrorism, who should direct and coordinate
the work of all interested services. Today, the
Federal Penitentiary Service of Russia does
not have such employees, that is why the per-
sonnel retraining system is rather relevant.

Conclusions

Thus, we have touched upon only a part
of the problems related to resocialization of
extremists and terrorists in the penal system
of Russia, without considering, for example,
those related to the creation of special train-
ing and retraining programs for employees of
psychological, educational, regime and op-
erational services designed to prevent and
counter each type of extremist and terrorist
activities; development of appropriate text-
books and teaching aids, as well as a wide
variety of audiovisual educational tools using
digital technologies.

The modern world faces previously non-
existent phenomena and challenges that are
inevitable and that states will have to deal
with, including with the help of their peniten-
tiary systems. The penal system of Russia
should not neglect them, hoping that con-
vict’s detention will solve the problem, with-
out solving problems of reprogramming the
worldview, thinking and behavior of extrem-
ists and terrorists. Hence, the Russian pe-
nal system should work out the concept for
prevention and countering the most diverse
types of extremist and terrorist ideas, which,
in turn, should be reflected in concepts of
psychological, educational, operational and
regime services, as well as the entire system
of the Federal Penitentiary Service of Rus-
sia. In addition, we consider it important to
introduce a cycle of subjects related to pre-
vention and counteraction of extremist and
terrorist ideas into the curricula of higher
and secondary educational institutions of the
Federal Penitentiary Service of Russia, tak-
ing into account the specifics of students’
specialty. Besides, it is necessary to system-
atically develop methods, techniques and
a wide variety of tools aimed at preventing
and countering extremism and terrorism for
both educational institutions and places of
detention.
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Abstract

Introduction: the modern Russian reality has changed correlation between
the factors determining the penal legislation improvement. In the period from the
adoption of the Penal Code of the Russian Federation until the beginning of 2022,
this process was carried out under the priority influence of foreign policy factors,
consisting in the need to maintain interstate cooperation at the proper level and
comply with international, primarily European standards for the treatment of
convicts. The termination of Russia’s membership in the Council of Europe has
led to the leveling of the influence of international standards for treating convicts
on the penal legislation. With the weakening of the foreign policy factor in modern
conditions, the importance of economic factors that hinder full-scale codification
of the penal legislation and adoption of the new Penal Code of the Russian
Federationincreases. The purpose of this article isto determine relevantdirections
for the penal legislation enhancement in modern conditions in Russia. Methods: a
factual analysis helps consider political, economic, social and spiritual conditions
or factors prevailing in the state and society. Conclusions: taking into account
the changed influence of various factors, the author contemplates directions for
improving the penal legislation, including regulation of public relations related
to the adopted Probation law in the Russian Federation, convicts’ fulfillment of
the constitutional duty to protect the Fatherland, establishment of additional
guarantees for protecting the rights and legitimate interests of convicts. The
task of eliminating gaps, contradictions and errors in the penal legislation is also
discussed.

Keywords: convict; codification; factors; penal legislation; international
standards; guarantees of the rights of convicts; probation; lawyer; visits to
institutions and bodies executing sentences; participation of convicts in the
special military operation.
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most promising, as it considers political, eco-
nomic, social and spiritual conditions, or fac-
tors, of the state and society [7]. Moreover,
at various stages of the development of the
state and society, the impact of certain fac-
tors becomes decisive or priority, and the role
of other factors weakens.

Thus, in the period from the moment of the
adoption of the Penal Code of the Russian
Federation (hereinafter — PC RF) and until
the beginning of 2022, the penal legislation
implementation was influenced by foreign
policy factors; interstate cooperation should
be organized at the proper level and interna-
tional, primarily European standards for the
treatment of convicts, should be implement-
ed. The European Committee for the Preven-
tion of Torture and Inhuman or Degrading
Treatment or Punishment (hereinafter — CPT)
and the European Court of Human Rights
(hereinafter — ECHR) promoted the trend of
taking into account European standards for
the treatment of convicts. The CPT, through
annual inspections of places of forced de-
tention in Russia, studied and summarized
the practice of treating convicts and sent its
recommendations to the state authorities
of the Russian Federation. According to the
complaints of convicts and their relatives, the
ECHR, taking into account materials of the
CPT inspections, made decisions on Russia’s
violation of the European Convention for the
Protection of Human Rights and Fundamental
Freedoms and awarded financial compensa-
tion to victims. In addition, the ECHR ordered
Russia to adopt so-called general measures,
often consisting in amendments and addi-
tions to the penal and other legislation of the
Russian Federation. All these activities were
accompanied by various forms of diplomatic
persuasion and economic coercion.

The modern period of Russian reality has
changed the priorities among the factors de-
termining the penal legislation improvement.
The choice between a unipolar and multipolar
world has led to an extraordinary aggrava-
tion of interstate contradictions between the
Russian Federation and a number of Western
countries. The conduct of a special military
operation in Ukraine led to the application
of economic and political sanctions against

Russia. Since March 16, 2022 our country
has ceased to be a member of the Council
of Europe, and the Federal Law of March 16,
2022 terminated the following international
treaties: the Statute of the Council of Europe
of May 5, 1949; the General Agreement on
Privileges and Immunities of the Council of
Europe of November 6, 1952 with the relevant
protocols thereto; the European Convention
on the Suppression of Terrorism of Janu-
ary 27, 1977; the European Charter of Local
Self-Government of October 15, 1985; the
European Social Charter of May 3, 1996; the
European Convention for the Protection of
Human Rights and Fundamental Freedoms
of November 4, 1950 with the corresponding
optional protocols thereto (hereinafter — Con-
vention on Human Rights or Convention).

The termination of membership in the
Council of Europe automatically entailed
Russia’s withdrawal from the jurisdiction of
the ECHR, which in its Resolution of the Eu-
ropean Court of Human Rights on the con-
sequences of the cessation of membership
of the Russian Federation to the Council of
Europe in light of Article 58 of the European
Convention on Human Rights of March 22,
2022 stated that Russia ceased to be a High
Contracting Party to the Convention on Sep-
tember 16, 2022. At the same time, the ECHR
remains competent to deal with applications
directed against the Russian Federation in
relation to acts or omissions capable of con-
stituting a violation of the Convention pro-
vided that they occurred until September 16,
2022.

In contrast to the above-mentioned deci-
sion of the ECHR, the Russian Federation
adopted the Federal Law No. 183-FZ of June
11, 2022 “On amending certain legislative
acts of the Russian Federation and invalidat-
ing certain provisions of legislative acts of the
Russian Federation”, according to which the
ECHR rulings that came into force after March
15, 2022 are not subject to execution in Rus-
sia. Monetary compensation under the ECHR
rulings that came into force before March 15,
2022 inclusive can be paid exclusively in Rus-
sian rubles to accounts in Russian credit or-
ganizations and cannot be made to accounts
in foreign credit organizations located in for-
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eign countries that commit unfriendly actions
against the Russian Federation.

The impact of international standards for
the treatment of convicts on the penal legisla-
tion has weakened. However, in our opinion, it
is still present.

First, the UN standards mostly represent-
ed by recommendatory acts, for example, the
Minimum Standard Rules for the Treatment
of Prisoners (Nelson Mandela’s Rule) exert
their influence. The existing acts obligatory
for Russia are limited to several conventions
and covenants, such as the International Cov-
enant on Civil and Political Rights and the UN
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment (hereinafter —Torture Convention).

The UN documents themselves and their
optional protocols provide for convention
mechanisms for monitoring compliance with
the above-mentioned international agree-
ments, consisting in: a) submission and pro-
tection of periodic reports of states on the
observance of civil and political rights and
the fulfillment of obligations under the Torture
Convention;

b) consideration of complaints of persons
under the jurisdiction of Russia about viola-
tions of civil and political human rights and
the use of torture;

c) consideration of statements by other
states on violations of civil and political hu-
man rights in Russia and the use of torture.

Such a form of monitoring compli-
ance with the Torture Convention provi-
sions as the creation and operation of a
preventive mechanism is not introduced in
Russia.

Second, there are currently no grounds
for concluding that the influence of Europe-
an standards for the treatment of convicts
on the penal legislation has been completely
eliminated. The statement of the Ministry of
Foreign Affairs of the Russian Federation of
March 15, 2022 “On launching the procedure
for withdrawal from the Council of Europe”
states that “provisions of the main contrac-
tual legal acts of the Council of Europe are in-
cluded in the Russian legislation. The already
adopted decisions of the European Court of
Human Rights will be implemented, if they do
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not contradict the Constitution of the Rus-
sian Federation”. Besides, according to the
Russian Foreign Ministry, “Russia remains
open to pragmatic and equal interaction with
the Council of Europe members on issues of
mutual interest and within the framework of
those conventions in which we decide to con-
tinue participating” [8].

With the decreased impact of the foreign
policy factor on the penal legislation improve-
ment in modern conditions, the importance
of economic factors goes up. First of all, we
are talking about those that characterize the
state of the economy in Russia (gross domes-
tic product, its volume and dynamics) and the
priorities of the state’s economic policy. Amid
economic sanctions, increased spending on
the Armed Forces of the Russian Federation
and provision of the country’s defense capa-
bility, the need to restore a destroyed infra-
structure of the territories included in Rus-
sia, we should expect, if not a reduction, then
freezing of the funds allocated to the penal
system. All this raises risks of implementing
individual projects that require additional fed-
eral budget spending. Among such risky proj-
ects is the construction and opening in 2024
of institutions of the united type, provided for
by the Concept for the development of the
penal system of the Russian Federation for
the period up to 2030. Consequently, it be-
comes problematic to supplement the penal
legislation with norms regulating the specifics
of serving sentences in the above-mentioned
institutions.

In 2012-2019, a new codification of the pe-
nal legislation was discussed in science [9,
pp. 22-23]. It was proposed to develop and
adopt a new PC RF or a new revision of the PC
RF, and either together with the adoption of
a new Criminal Code of the Russian Federa-
tion [10, p. 281; 11, p. 84], or separately from
it [12, p. 114]. In many ways, these proposals
were triggered by the adoption of new crimi-
nal codes in the CIS countries. Thus, the Re-
public of Kazakhstan in 2015 developed and
put into effect new criminal, penal, criminal
procedural and administrative codes. The
example of Kazakhstan was followed by the
Republic of Kyrgyzstan and partly by the Re-
public of Armenia.
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In Russia, the reform of criminal and pe-
nal and other criminal legislation resulted in
the introduction of numerous amendments
and additions to the existing codes. So, at
the beginning of 2023, 106 federal laws were
amended and supplemented in the PC RF, 16
articles and an appendix to the code were de-
clared invalid, and 31 new articles were intro-
duced. Amendments and additions to the PC
RF affected 140 articles out of 190 originally
contained init, which amounted to 73.7%. The
most stable were the articles regulating the
execution of criminal penalties against con-
victed military servants (arrest, restriction on
military service and placement in a disciplin-
ary military unit), changes and additions af-
fected 44.8% of the articles. Conversely, the
least stable were the articles regulating con-
trol of those conditionally convicted (100% of
the articles were amended and supplement-
ed), punishments without isolation from so-
ciety (88.6%), deprivation of liberty (80.2%).
In the General Part of the Penal Code of the
Russian Federation, amendments and addi-
tions affected 15 out of 24 articles (62.5%),
in the sections on the exemption from serv-
ing a sentence and execution of the death
penalty — 66.7%. Even in the section on the
execution of criminal punishment in the form
of arrest, which is not used in judicial and pe-
nal practice since the adoption of the criminal
and penal codes, 40.0% of the articles were
amended and supplemented over the years.

The way of introducing amendments and
additions to the penal legislation seems to
prevail both at the current stage and in the
medium term. Moreover, the amendments
and additions adopted should not require
budget expenditures for their implementa-
tion. A similar rule also applies to legislative
acts other than the PC RF relating to the penal
legislation. For instance, the Federal Law No.
10-FZ “On probation in the Russian Federa-
tion” adopted on February 6, 2023 (hereinaf-
ter — Probation law) determines in the explan-
atory note that its introduction will not require
additional costs from the federal budget.

Let us consider further directions for im-
proving the penal legislation, which will be
particularly relevant taking into account the
prevailing modern conditions in Russia.

Regulation of public relations related to the
adoption of the Probation law in the PC RF
norms

The penal legislation of the Russian Fed-
eration consists of the code and other federal
laws (Part 1 of Article 2 of the Penal Code of
the Russian Federation). It establishes gen-
eral provisions and principles of the execu-
tion of punishments and application of other
criminal law measures provided for by the
Criminal Code of the Russian Federation;
the procedure and conditions for the execu-
tion and serving of punishments, the use of
means of correction of convicts; the proce-
dure for the activities of institutions and bod-
ies executing punishments; the procedure for
the participation of state authorities and local
self-government bodies, other organizations,
public associations, as well as citizens in cor-
rection of convicts; the procedure for release
from punishment; the procedure for providing
assistance to released persons (Part 2 of Ar-
ticle 2 of the Penal Code of the Russian Fed-
eration).

The Probation law regulates public rela-
tions arising in the sphere of organization and
functioning of probation in the Russian Feder-
ation, including defining the goals, objectives
and principles of probation, the legal status of
persons in respect of whom probation is ap-
plied, activities and powers of probation sub-
jects in the Russian Federation (Article 1). At
the same time, probation is defined as a set of
measures applied to convicts, persons who
have been assigned other criminal law mea-
sures, and persons released from institutions
executing sentences in the form of forced la-
bor or imprisonment who find themselves in
a difficult life situation, including resocializa-
tion, social adaptation and social rehabilita-
tion, protection of the rights and legitimate
interests of these persons.

There are three types of probation. The
first, enforcement probation, is a set of mea-
sures applied by criminal executive inspec-
tions in relation to persons in a difficult life
situation, in the execution of punishments not
related to isolation from society (with the ex-
ception of those sentenced to a fine imposed
as the main punishment, and forced labor)
and other criminal law measures.
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The second, penitentiary probation applied
to convictsininstitutions executing sentences
in the form of forced labor or imprisonment, is
a set of measures aimed at correcting con-
victs, as well as preparing convicts serving
sentences in the form of forced labor or im-
prisonment for release.

The third, post-penitentiary probation, is
applied to persons released from institutions
executing sentences in the form of forced
labor or imprisonment, and who find them-
selves in a difficult life situation. It is a set of
measures aimed at resocialization, social ad-
aptation and social rehabilitation.

As can be seen from the above, the subject
of the Probation law is included in the subject
of the penal legislation. Both the penal legis-
lation and the Probation law regulate public
relations on the use of basic means of correc-
tion of convicts during the execution (serving)
of criminal penalties and other criminal law
measures, as well as the assistance to re-
leased persons. In a small part, the subject of
the Probation law goes beyond the scope of
the subject of the penal legislation by regu-
lating relations to provide assistance to per-
sons released from punishment after serving
aterm of imprisonment or forced labor. At the
same time, the provision of similar assistance
to persons conditionally released from these
punishments is covered by the provision of
penal legislation, since we share the opinion
of Yu.A. Golovastova and other scientists that
parole is a criminal law measure [13, p. 92].

The Probation law provides for a rather
diverse set of measures for re-socialization,
social adaptation and social rehabilitation of
persons, subject to probation. For the most
part, they are covered by the main means
of correction of convicts provided for in Part
1 of Article 9 of the Penal Code of the Rus-
sian Federation, for example, educational
work with convicts, their general and voca-
tional education, public influence. However,
the Probation law also provides for the use of
other corrective measures, for example, so-
cial work in the form of various forms of pro-
viding material and other social assistance to
convicts. Article 17 of the Probation law regu-
lates the provision of assistance in restoring
and strengthening social ties of convicts.
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It should be recalled that the theory of pe-
nal law proposed to expand the list of basic
means to correct convicts fixed in Part 2 of Ar-
ticle 9 of the Penal Code of the Russian Fed-
eration by including social work with convicts
and maintaining positive social ties [9, p. 33].
The adoption of the Probation law seems to
give additional grounds for the implementa-
tion of these proposals. This should be done
in order to ensure the leading role of the PC
RF as a codified legislative act of a systemic
nature in the field of regulation of penal rela-
tions.

The experience of the CIS states should
also be taken into account. Article 7 of the
2015 Penal Code of the Republic of Kazakh-
stan, for example, provides for the mainte-
nance of positive social relations by convicts
as the main means of correcting convicts.

Regulation of relations related to convicts’
fulfillment of the constitutional duty to protect
the Fatherland in the penal legislation

Article 8 of the Penal Code of the Russian
Federation enshrines the principle of democ-
racy, the implementation of which ensures
convicts’ participation in the state affairs.
With all the negative reaction of the state and
society to crimes committed by the convict-
ed, it would be erroneous to consider them
as outcasts, a social group cut off from the
state and society. This provision, which is
crucial for the penal policy and legislation, is
enshrined in Article 10 of the Penal Code of
the Russian Federation, according to which
a convicted person, regardless of the type
of sentence served, is not deprived of citi-
zenship and the legal status of a citizen. This
law provision allows to appeal to the civil feel-
ings of convicts in the daily practice of ex-
ecution of punishments and thereby diver-
sify means of educational work. Appealing to
civil feelings of convicts was recorded in the
history of our state, for example during the
Great Patriotic War, liquidation of the conse-
quences of the earthquake in Spitak (Arme-
nia, 1988), gas explosion and death of pas-
sengers of two passenger trains (Bashkiria,
1989). Nowadays, materials of the official
website of the Federal Penitentiary Service
of Russia describe convicts’ assistance in
extinguishing forest fires in Krasnoyarsk Krai,
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the Komi Republic and other regions of our
country.

Itis possible to distinguish several forms of
convicts’ participation in state affairs, which
allows us to conclude that a convicted citi-
zen, like other citizens, is a subject of state
administration [14]. One of these forms is the
protection of our Fatherland. In our opinion,
there are necessary constitutional and legal
grounds for this. First of all, it is necessary to
point to Article 59 of the Constitution of the
Russian Federation, which imposes on citi-
zens the honorable duty to protect the Father-
land. As the chairman of the State Assembly
— Kurultai of the Republic of Bashkortostan,
Doctor of Sciences (Law), Professor K.B. Tol-
kachev (in the 1990s, a teacher at the Ryazan
Higher School of the USSR Ministry of Inter-
nal Affairs), quite correctly notes, “convicts
also have the right to feel like citizens and
be responsible for the future of the country
in which they live. It would be fundamentally
wrong to limit their ability to implement this
duty” [15].

Certain steps were taken by the legislator
to create a legislative framework for the fulfill-
ment of the convicts’ civil duty to protect the
Fatherland. Thus, the Federal Law No. 421-
FZ of November 4, 2022 “On amendments to
the Federal Law “On mobilization training and
mobilization in the Russian Federation”” stip-
ulates that citizens who have an unexpunged
or outstanding conviction for committing not
all serious crimes, but only crimes against
sexual integrity of a minor, or crimes accord-
ing to the list established in Part 4 of Article
17 of the Law on mobilization are not subject
to mobilization. This law has created a legal
basis for military mobilization of convicts who
have served a criminal sentence but have a
criminal record, as well as for conditionally
convicted persons on the basis of Article 73
of the Criminal Code of the Russian Federa-
tion, since it is possible to assign the duty of
monitoring conditionally convicted persons to
the command of military units in accordance
with Part 1 of Article 187 of the Penal Code of
the Russian Federation.

However, there are still no legal grounds
for military mobilization of convicts serving
criminal sentences. Norms of the criminal

and penal legislation do not contain grounds
for suspending punishment or exemption
from its serving due to military mobilization
of the convicted person. The situation could
be partially changed by the adoption of the
law introduced by the State Assembly — Ku-
rultai of the Republic of Bashkortostan to the
State Duma of the Russian Federation at the
end of September 2022, aimed at changing
the criminal legislation norms to legalize par-
ticipation of convicts serving imprisonment
and forced labor in the special military opera-
tion. However, this is not enough. It would be
appropriate to solve the legislator’s task on
military mobilization of convicts serving sen-
tences without isolation from society only on
the basis of slightly different principles. We
are talking about such punishments as com-
pulsory labor, a fine (if it is executed in install-
ments or delayed in execution), correctional
labor, restriction of liberty, restriction of the
right to hold certain positions and engage in
certain activities, forced labor.

It is also advisable to regulate the grounds
and procedure for the release of those serv-
ing a suspended sentence (Article 73 of the
Criminal Code of the Russian Federation) and
those released on parole from serving their
sentence (Article 79 of the Criminal Code
of the Russian Federation). Persons with a
deferred sentence in connection with drug
treatment (Article 82.1 of the Criminal Code of
the Russian Federation) or with the upbring-
ing of a child by a single parent (Article 82 of
the Criminal Code of the Russian Federation)
hardly can supplement this list.

Establishment of additional guarantees in
the penal legislation to ensure the rights and
legitimate interests of convicts

The termination of membership in the
Council of Europe and withdrawal from the
jurisdiction of the ECHR should not lead to a
decrease in the level of human rights protec-
tion at the national level. It seems that in the
current realities, measures should be taken
to strengthen guarantees of compliance with
the rights of subjects of penal relations, which
requires amendments and additions to the
penal legislation norms.

One of such changes should be made to
Article 24 of the Penal Code of the Russian
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Federation, which regulates grounds and the
procedure for visiting institutions and bodies
executing punishments without special per-
mission. Considering a list of the subjects to
whom this right is granted, it should be recog-
nized that such visits are not an end goal. They
are aimed at solving tasks of ensuring the ob-
servance of the rights and legitimate interests
of convicts and increasing the effectiveness
of the state’s activities in the implementation
of criminal penalties. One of the guarantees
for the fulfillment of these tasks is the possi-
bility of obtaining reliable information directly
from convicts. The current version of Part 2.1
of Article 24 of the Criminal Code of the Rus-
sian Federation stipulates that only the Com-
missioner for Human Rights in the Russian
Federation and the Commissioners for Hu-
man Rights in the constituent entities of the
Russian Federation enjoy the right to talk with
convicts alone in conditions when a represen-
tative of the administration of an institution or
body executing sentences can see speakers,
but cannot hear them. The Commissioner for
the Rights of the Child under the President of
the Russian Federation, the Commissioners
for the Rights of the Child in the subjects of the
Russian Federation, the Commissioner under
the President of the Russian Federation for
the Protection of the Rights of Entrepreneurs,
authorized to protect the rights of entrepre-
neurs in Russian subjects, are deprived of
such an opportunity. Meanwhile, they, like no
one else, should also be provided with guar-
antees of the confidentiality of conversations
with convicts, since in addition to information
about human rights violations while serving
their sentence, information about a person’s
private life, for example, the secret of adop-
tion or commercial secrets, can be disclosed
in conversations with these ombudsmen.

In addition, the literal interpretation of Part
2.1 of Article 24 of the Penal Code of the Rus-
sian Federation in comparison with Part 1 of
Article 24 of the Penal Code of the Russian
Federation allows us to conclude that other
officials specified in Part 1 of Article 24 of the
Penal Code of the Russian Federation are not
entitled to talk with convicts alone in condi-
tions when a representative of the admin-
istration of a penitentiary institution or body

2023, vol.

can see speakers, but cannot hear them. This
provision hinders performance of official du-
ties by the Prosecutor’s Office and higher
bodies of the penal system within the frame-
work of their prosecutorial supervision or de-
partmental control.

As for the President of the Russian Fed-
eration, the Chairman of the Government of
the Russian Federation, the Minister of Jus-
tice of the Russian Federation, members of
the Federation Council, deputies of the State
Duma and other officials specified in Part 1
of Article 24 of the Penal Code of the Russian
Federation, the lack of the right to talk to con-
victs alone is ethically flawed, since it actually
means a lack of trust to them.

In connection with what is stated in Part
2.1 of Article 24 of the Penal Code of the Rus-
sian Federation, the words “Commissioner
for Human Rights in the Russian Federation,
Commissioners for Human Rights in the sub-
jects of the Russian Federation” should be
replaced by the wording “Officials specified
in Part 1 of this Article”. A similar solution is
proposed in the theoretical model of the Gen-
eral Part of the new Penal Code of the Rus-
sian Federation [16, p. 216].

It is necessary to work out once again the
question of the role of a lawyer in providing
legal assistance to convicts and strengthen-
ing guarantees of its implementation. Let us
consider guarantees of attorney-client confi-
dentiality as an example.

Currently, the Penal Code of the Russian
Federation regulates forms of providing legal
assistance by lawyers to persons sentenced
to imprisonment, such as visits and corre-
spondence with them. At the same time, it is
established that visits of convicts with a lawyer
are provided in private, outside the hearing of
third parties and without the use of technical
means of listening. The secret of correspon-
dence with the convicted person, according
to Part 3 of Article 91 of the Penal Code of the
Russian Federation, is no longer guaranteed
to all lawyers, but only to a trial lawyer of the
convicted person, which significantly limits
the application of this norm: the trial lawyer is
a procedural position of the lawyer in criminal
and administrative proceedings. However, a
lawyer can act as a representative of a con-
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victed person in civil proceedings, for exam-
ple, in divorce and division of property, ad-
ministrative proceedings, for example, when
appealing againstillegal actions of the admin-
istration of a correctional institution in court
or other state bodies. In both cases, it is nec-
essary to ensure attorney-client confidential-
ity, which, in accordance with Part 1 of Article
8 of Federal Law No. 63-FZ of May 31, 2002
“On advocacy and defense attorneys in the
Russian Federation” includes any information
related to the provision of legal assistance by
a lawyer to his/her client.

It should also be borne in mind that the se-
crecy of correspondence between a convict
and a trial lawyer is not guaranteed in all cas-
es. If the administration of a correctional in-
stitution has reliable data that the information
contained in the correspondence is aimed at
initiating, planning or organizing a crime or in-
volving other persons in its commission, the
control of letters, postcards, telegraphic and
other communications is carried out by a rea-
soned resolution of a head of the correctional
institution or his deputy. This exception also
raises doubts about its validity: it has been
repeatedly discussed in the theory of penal
law that it is the court, and not a head of the
correctional institution or his deputy, should
make a decision to control correspondence
between a convicted person and a trial law-
yer [16, p. 147].

Telephone conversations between a con-
victed person and a lawyer acting both as a
trial lawyer and as a representative can be
monitored by correctional institution employ-
ees (Part 5 of Article 92 of the Penal Code of
the Russian Federation). Such a decision of
the legislator seems to us rather contradic-
tory. During phone talks between a lawyer
and a convicted person, the confidentiality
of information is not guaranteed, unlike their
personal meetings. Meanwhile, the Penal
Code of the Republic of Moldova No. 443-
XV of December 24, 2004 (with amendments
and additions as of July 21, 2022) prohibits
censorship of correspondence and wiretap-
ping of telephone conversations between a
convicted person and a lawyer without any
exceptions (Article 210). Perhaps this should
also be fixed in the PC RF.

Elimination of gaps, contradictions and er-
rors in the penal legislation

Gaps, systemic and private contradictions
and errors, unfortunately, are found in most
legislative acts. They testify to the low quality
of legislative work. In the PC RF, they are both
present in original articles and ill-conceived
amendments and additions to it. In the theory
of penal law, certain attention is paid to these
shortcomings [17]. Without setting the task
of their exhaustive enumeration and detailed
analysis, we will focus only on one, the most
revealing contradiction.

Article 158 of the Penal Code of the Rus-
sian Federation regulates the procedure for
conducting visits with convicted servicemen
serving sentences in a disciplined military
unit. Part 3 of this article stipulates that long
visits to convicted servicemen are granted
with their spouse and close relatives, and
with the permission of the commander of the
disciplinary military unit — with other persons
four times during the year for up to three days
with the right to live together in a specially
equipped room of the disciplinary military unit
or at the discretion of the commander of the
disciplinary military unit outside its borders.

Meanwhile, according to Part 1 of Article
55 of the Criminal Code of the Russian Feder-
ation, detention in a disciplinary military unit is
assigned to military personnel doing compul-
sory military service, as well as military per-
sonnel doing volunteer military service in the
positions of enlisted and non-commissioned
officers, if they have not served the term of
service established by law on conscription at
the time of the court verdict.

According to Part 1 of Article 22 of the
Federal Law No. 53-FZ of March 28, 1998 (as
amended of September 24, 2022) “On military
duty and military service” (with amendments
and additions, entered into force on October
13, 2022), male citizens aged 18-27 who are
in military service are subject to conscription
registered or not, but obliged to be on military
registration and not in reserve.

Thus, only male persons serve their sen-
tences in disciplinary military units. The pro-
vision of an opportunity for a serviceman
to hold meetings with his spouse (a male
person) presupposes the conclusion of a
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same-sex marriage between them, since
such marriages cannot be concluded in the
Russian Federation. In Article 72 of the Con-
stitution of the Russian Federation, the insti-
tution of marriage is defined as the union of
a man and a woman. This is also evidenced
by norms of the Family Code of the Russian
Federation, where Part 3 of Article 1 fixes a
principle of the family, such as a voluntary
union of a man and a woman. Article 12 of
the same code stipulates a condition for mar-
riage, such as mutual consent of a man and a
woman.

This contradiction appeared in the code
following results of the linguistic examination
of the draft PC RF in 1996 after the second
reading. It was explained by the need to en-
sure gender equality. However, such equality
can be ensured in this case if women serve
their sentences in a disciplinary military unit.
To do this, it is necessary to introduce man-
datory conscription of women for military ser-
vice, as provided for in Israel. So far, such a
solution is not expected in the future, there-
fore, this contradiction needs to be corrected.

Conclusions.

1. The modern period of Russian reality
has changed priorities among the factors de-
termining the penal legislation improvement.
The influence of foreign policy factors, which
consist in the need to maintain interstate co-
operation at the proper level and comply with
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Abstract

Introduction: the article analyzes criminal and penal legislation norms,
their tasks, goals of punishment and its execution, as well as determines their
correlation. It is argued that the main social task of these legislations is to protect
a person, society and the state from criminal encroachments, while their main
legal task is to prevent crimes. All institutions and norms of criminal and penal
legislation, as well as purposes of punishment, including correction of the
convicted person, should be subordinated to this task. Correction is the main way
to prevent new crimes. The problem of convicts’ resocialization is also considered
in this context. Correction should be part of resocialization of convicts. Purpose:
on the basis of generalized historical and modern legislative experience in the
formation of goals, tasks of criminal law, punishment and its execution, to identify
their common and distinctive features, determine their optimization and draw
attention of the legislator and law enforcement practice to them. Methods: the
research is based on the use of methods traditional for criminal and penal law:
analysis and synthesis, logical, retrospective, formal-logical, and comparative-
legal ones, as well as interpretation of legal norms. Results: the author comes to
the conclusion that the tasks of criminal law, punishment and its execution should
not coincide. The main task that punishment and its execution should focus on is
a socio-legal task, which is defined in Part 1 of Article 2 of the Criminal Code of
the Russian Federation: protection of the individual, state and society’s interests
from criminal encroachments. At the same time, prevention of new crimes should
be the main goal of punishment, and re-socialization — the key goal of penal
legislation ensuring punishment execution. It is crucial to restore the effect of
the prohibitive norm of the criminal law (the state of positive criminal liability). All
this is determined by the current trend to optimize the goals that can be achieved
in the penal system conditions, shift efforts from correcting the offender to his/
her re-socialization and adoption to the conditions of life in society, which meets
international law recommendations. The tasks of penal law should go beyond
the goals of punishment, and penal law should include not only penal, but also
post-penal blocks of norms. Conclusions: conducting the research, the author
substantiates the necessity of revising the goals and objectives of the criminal law
and penal legal systems, optimizing them in accordance with the requirements
of new trends in social development and international norms of law, directing
activities of criminal justice on fulfilling the tasks in demand.

Keywords: socio-protective task; protective function of criminal law; crime
prevention; correction of a criminal; resocialization of a convict.

5.1.4. Criminal law sciences.

© Yuzhanin V.E., 2023

PENITENTIARY SCIENCE



[l Jurisprudence 31
For citation: Yuzhanin V.E. Correlation of goals and tasks of criminal
law, punishment and its execution. Penitentiary Science, 2023, vol. 17,
no. 1 (61), pp. 30—38. doi: 10.46741/2686-9764.2023.61.1.004.
Introduction. sidered the interrelation of branches of the

The main interest in criminal prosecution is
to protect the individual, society and state’s
interests from criminal encroachments. Such
a socio-legal function of the state is defined
by the legislator in Part 1 of Article 2 of the
Criminal Code of the Russian Federation. It
has been and remains unchanged through-
out the history of the existence of the Russian
state. The same function determines goals
of punishment. It is perceived as the ultimate
goal of punishment of other institutions of
criminal law.

This provision corresponds to the views of
thinkers and scientists who addressed a simi-
lar topic in the 19th and 20th centuries. Thus,
Cesare Beccaria argued that the sovereign’s
right to punish crimes was based “on the need
to protect the repository of the common good
from the encroachments of individuals” [1, p.
200]. The Russian legal scholar A.F. Kistya-
kovskii stated, “The ultimate goal of punish-
ment from the first moment of its appearance
to the present day was and is the same ...
Self-preservation is this goal” [2, pp. 292-
293]. According to Karl Marx, punishment “is
nothing else than a means of self-defense of
society against violation of its conditions of
existence” [3, p. 531]. The Russian scientist
N.D. Sergievskii wrote about the same thing
[4, p. 8].

The same is stated in modern Western
criminal law theories. Thus, the English pun-
ishment doctrine determines the following
goals: retribution, triumph of justice, intimida-
tion, correction of a criminal and protection of
the society. The latter is still the main goal of
punishment [5, p. 40].

A very important idea was expressed by
the French scientist Marc Ansel in the 1970s.
He emphasized that different epochs created
different goals of punishment, but they all
served to ensure protection of society from
crimes, that is, social protection” [6, pp. 27—
28].

Soviet scientists also supported a simi-
lar idea. For example, V.V. Kirin, having con-
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criminal legal complex, noted that criminal
punishment is a criminal legislation means to
fulfill the task of law enforcement [7, p. 146].
I.I. Karpets, having studied social legal and
criminological aspects of punishment, came
to the conclusion about protection of the so-
ciety as its main purpose [8, p. 140]. A similar
opinion was expressed by M.P. Melent’ev who
desclosed functions of correctional labor law
[9, p. 19].

Thus, we have decided on the main task of
criminal law and punishment, which originates
from the moment of the state existence. The
social and protective task dictates the need
for legislative registration of other tasks. We
have to answer the question, how other goals
and tasks of criminal and penal law institu-
tions, such as punishment and its execution,
relate to each other?

Criminal law protection and crime pre-
vention (defensive and protective func-
tions)

Part 1 of Article 2 of the Criminal Code of
the Russian Federation defines a key interest
of the state, a social guideline in the form of
the task of criminal law norms, in particular,
protection of a person, the state and society
from criminal encroachments. By defining
punishment and its goals, the state strives to
satisfy this interest. In terms of criminal law,
punishment ensures this social interest, itisa
means to achieve it. Whatever the epoch and
socio-economic formation, this main interest
of the state always remains, since it predeter-
mines existence of the state itself. The socio-
protective task of the state is primary, all other
criminal-legal goals and tasks are secondary
to it, since they ensure its implementation.

The criminal legislation itself specifies this
task as essential. The rejection of it leads to
artificial promotion of other tasks as the main
ones, overshadowing a crucial task. From
a legal standpoint, criminal protection pro-
ceeds from the presence of socially danger-
ous acts and the state’s reaction to them. This
is obvious if you pay attention to the recent,
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quite often repeated changes introduced by
the State Duma of the Russian Federation to
the Criminal Code of the Russian Federation:
the state actively protects itself from possible
or ongoing criminal encroachments.

The state fulfils its protective task mainly
through establishing prohibitions on the com-
mission of socially dangerous actions in crim-
inal law. Primarily, this is ensured by citizens’
voluntary positive implementation of criminal
law norms. The prohibitive norm in the form
of disposition of articles of the Special part
is recognized as a regulatory norm of crimi-
nal law, it calls citizens not to violate the law
(the state of positive criminal liability). Thus, a
prohibitive norm ensures law and order in the
country, which is the result of the implemen-
tation of the main social and protective func-
tion of criminal law.

Criminal law protection is a strategic task of
criminal legislation, which is implemented not
only through establishment of prohibitions,
but also through creation of conditions for
citizens to abstain from committing crimes.
The state should create legal and organiza-
tional conditions for citizens to comply with
criminal law prohibitions, as well as establish
liability for their non-compliance and prac-
tice of its implementation. The state should
actively promote citizens’ compliance with
prohibitions. Only active participation of state
bodies can ensure effective implementation
of this task.

Criminal law norms are also implemented
through a system of means that affect crimi-
nal’s personality by transforming it and mak-
ing it not socially dangerous in the future. To
do this, the legislator uses another main task
— prevention of crimes (Part 1 of Article 2 of
the Criminal Code of the Russian Federation).
This is the main legal task of criminal law, to
which, in our opinion, all criminal legal means
of solving it should be subordinated. It should
prevent new recidivism.

These two tasks (socio-protective and le-
gal) have received international recognition.
Thus, Rule 4 of the Nelson Mandela Rules
states that “the purposes of a sentence of im-
prisonment or similar measures deprivative of
a person’s liberty are primarily to protect so-
ciety against crime and to reduce recidivism”.

The preventive task as if complements the
socio-protective one, acts together with it
(Part 1 of Article 2 of the Criminal Code of the
Russian Federation). But at the same time, it
is subordinate to the main task, since it en-
sures its restoration.

By what means will these main tasks of
criminal legislation be solved? The legisla-
tor offers the solution in Part 2 of Article 2 of
the Criminal Code of the Russian Federation
by determining elements of crimes, types of
punishments and other measures of a crimi-
nal nature for their commission. By establish-
ing elements of crimes, that is, prohibitions,
the legislator warns that law violation will be
followed by punishment. A criminal law norm
has both a general preventive effect of pro-
hibitions on all citizens and private preventive
effect of punishment on the person who com-
mitted the crime. If the first is implemented as
a positive social analogue of liability, then the
second is a negative legal analogue. These
tasks act together; implementation of the law
norms on punishment restores the norms-
prohibitions. Punishment performs a security
function in relation to prohibitions. It is de-
signed to restore the viability (legal personal-
ity) of prohibitions.

If criminal law protection performs a gener-
al preventive function by establishing prohibi-
tions, then the second main task of the Crimi-
nal Code of the Russian Federation (crime
prevention) — a private preventive function.
In our opinion, this is what the legislator had
in mind when fixing these two main tasks of
the law. Otherwise, they would overlap and
repeat themselves, which is unacceptable in
the legal sense: each concept should have its
own essential definition and content.

Crime prevention performs a defensive
function, not a protective one. The protective
function of criminal law prohibitions is static,
preventive, affects all citizens and is not as-
sociated with a specific subject. In this case,
so-called absolute general legal relations
arise. Protection is implemented, as we have
already noted, through regular preventive
measures, regardless of whether the offense
has been committed or not.

Private preventive measures are manifest-
ed as elements of response to the prohibitive
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norm violation or the real threat of its viola-
tion. Defense in the form of private prevention
of crimes is implemented if the criminal law
prohibition is violated, the act called a crime
is committed. Defensive measures are imple-
mented within the framework of special legal
relations that develop between an offender
and state bodies authorized to bring him/her
to justice.

Protection of the rights and interests of the
person, society and state is regularly provid-
ed, and defense in the form of private preven-
tion of new crimes is manifested in violation
or threat of violation. Protection is the whole
set of measures that ensure these rights and
interests. They can be legal and non-legal
(organizational, pedagogical, social, psycho-
logical, etc.). As stated above, protection is
of permanent nature and has a pronounced
general preventive character. Defense is pro-
vided by the use of punishment, other mea-
sures of a criminal legal nature, through the
implementation of their goals: restoring social
justice, correcting convicts and preventing
commission of new crimes. Alleged objects
of legal relations (rights, interests, public re-
lations) are the object of protection, while
specific subjects of legal relations (criminal,
victim, state) are the object of defense.

The state’s absolute rights in protection are
implemented within the framework of a regu-
latory legal relationship, and in defense of the
rights and obligations of subjects — within the
framework of a specific special criminal law
relationship, and this happens when imposing
and executing a criminal law measure.

If we use the concept of a criminal law norm
operating as a sanction, then the concept of
protection includes defense as its special
case, when active restoration measures are
taken to restore effect of the criminal law pro-
hibition. These measures are related to the
application of punishment, correction of an
offender and prevention of recidivism.

Prohibitions and punishment for their viola-
tion (Part 2 of Article 2 of the Criminal Code)
are ways to implement the main tasks defined
by the legislator in Part 1 of Article 2 of the
Criminal Code of the Russian Federation. At
the same time, punishment, as an indepen-
dent phenomenon in criminal law, has its own
goals and tasks, which may or may not coin-
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cide with key tasks of the Criminal Code. We
share the opinion of V.A. Grigor’ev that “iden-
tifying criminal law and punishment goals is
one of the means by which the tasks of legal
regulation are solved. The goals of criminal
law are primary to the goals of punishment.
If punishment is the only means of solving the
tasks of achieving the goal of criminal law,
then its goals will coincide with the goals of
law. If punishment is one of the means, then
its goals can only be part of the totality of the
goals the law faces” [10, p. 42].

Prevention of new crimes and correc-
tion of convicts

Article 43 of the current Criminal Code of
the Russian Federation defines the following
purposes of punishment: restoration of social
justice, correction of convicts and prevention
of new crimes commission. It follows from the
content of this law provision that only one goal
— prevention of new crimes — coincides with
the second task of criminal law.

Here the legislator defines these goals as
equal, does not put forward a dominant goal.
However, researchers evaluate these goals
differently, identifying the main one among
them [8, pp. 85-92]. For most of them it is
correction [11, pp. 15-20]. For example, in the
nineteenth century, with the emergence of a
positivist approach to the problem of punish-
ment the Russian scientist M.V. Dukhovitskii
wrote that criminal law should learn how to
organize punishment so that it achieves its
crucial, but also its only goal — maintaining
order in the social system. It should not only
punish and take revenge on the criminal, as
the classical school of criminal law tradition-
ally believed, but should correct him/her [12,
pp. 29, 32-33]. Then this idea was support-
ed by the majority of legal scholars, in par-
ticular, A.F. Kistyakovskii, l.Ya. Foinitskii, N.S.
Tagantsev, N.D. Sergievskii, S.V. Poznyshev,
etc. According to A.F. Kistyakovskii, “consid-
ering provision of punishment in relation to
the only possible and really prevailing punish-
mentin our time, i.e. imprisonment, of various
types, it is necessary to recognize provision
identical with correction ... Thus, correction
of punishment is not only a product of love for
one’s neighbor, but rather a real need caused
by the society’s sense of self-preservation”
[2, p. 302].

17, no. 1 (61)



34

Many modern scientists believe that cor-
rection is the end result of punishment execu-
tion, that is, the convicted person should have
a respectful attitude towards the person, so-
ciety, work, norms, rules and traditions of hu-
man community and strive for law-abiding
behavior (Part 1 of Article 9 of the Penal Code
of the Russian Federation). Having corrected
him/herself, a person is not dangerous for
society and will not commit a new crime. This
goal is a guaranteed result of the activities of
the entire criminal justice system.

The current criminal legislation also links
the use of many institutions, including those
related to improvement of the legal status of
convicts, with achievement of the correction
goal. Thus, when imposing punishment, the
court should take into account the impact of
the imposed punishment on correction of a
convicted person (Part 3 of Article 60 of the
Criminal Code). When assigning punishment
in case of any kind of recurrence, the circum-
stances are taken into account, due to which
the corrective effect of the previous punish-
ment has been insufficient (Part 1 of Article 68
of the Criminal Code). A suspended sentence
may be imposed on the guilty person if the
court comes to the conclusion that it is pos-
sible to correct the convicted person without
serving a real sentence (Part 1 of Article 73 of
the Criminal Code). Conditional early release
from serving a sentence may be applied if the
convicted person does not need to fully serve
the sentence imposed by the court for his/her
correction (Part 1 of Article 79 of the Criminal
Code). The legislator provides the possibility
of correcting minors when applying coercive
measures of educational influence (Part 1 of
Article 90, Part 2 of Article 92 of the Criminal
Code).

Based on this interpretation of correction,
many authors believe that all other goals of
punishment, including prevention of new
crimes, should be subordinated to it. In this
regard, it is concluded that private crime pre-
vention is one of the means to achieve the
goal of correction. Correction is perceived as
a crucial way to ensure the main social and
protective task of criminal law. In the Soviet
times, the idea of building communism was
promoted in education of convicts. Convicts
were to comply not only with criminal law pro-

hibitions, but also with other laws and moral
norms; moreover, correction and re-educa-
tion relied on coercion supported by politi-
cal organizations. At present, the situation is
changing, since the idea of the impossibility
to correct convicts is spread among employ-
ees of correctional facilities. According to the
conducted survey, 73% of the respondents
put the solution of the problem to ensure con-
victs’ compliance with regime and discipline
requirements in the foreground, while only
13% - their correction. The period of reforms
witnessed changes in the state of mind of cor-
rectional facility employees, refusing the illu-
sion of possible correction of every convict,
as it was in Soviet times. We once called this
task a fiction in the execution of punishment
[13, pp. 124-125].

Let us contemplate about the purpose of
correcting convicts? The answer is obvious:
so that a convicted person does not commit a
new crime. No wonder the legislator defined
in Part 1 of Article 2 of the Criminal Code of
the Russian Federation the main task of the
criminal law, such as prevention of crimes.
The same task is relevant for punishment as
one of key institutions of criminal law (Part 2
of Article 43 of the Criminal Code of the Rus-
sian Federation). In terms of law, the main
idea is that the task of correcting convicts is
conditioned by a preventive task, it acts as a
means of solving it.

Crime prevention is the ultimate goal of the
entire criminal justice system. The main idea
here is to restore the effect of the prohibitive
norm of the criminal law so that it is not violat-
ed by either a criminal or other persons. Cor-
recting convicts should not go beyond this.
The main thing is to be within the framework of
the criminal law and not to go beyond its lim-
its. It is not the penal system but the society
as a whole that should take care of upbring-
ing and re-educating criminals. Operation of
the criminal law has certain limits — these are
terms of repayment of the criminal record of a
person who has served a sentence (Article 86
of the Criminal Code of the Russian Federa-
tion).

The idea of recognizing correction of a
criminal as a way to achieve the goal of pre-
venting new crimes is developed in the works
of M.D. Shargorodskii, N.A. Struchkov, N.A.
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Ogurtsov, V.N. Kudryavtsev, E.A. Sarkisova,
I.I. Karpets, V.I. Zubkova, M.N. Tagiev and
others. An interesting idea in this regard is ex-
pressed by N.A. Struchkov, emphasizing that
the system of measures to combat crime at
the same time is a system of measures to pre-
vent it, the correction system also has a pre-
ventive orientation [14, p. 6]. To ensure imple-
mentation of punishment means to prevent
a new crime on the part of the offender, and,
most importantly, protect society [15, p. 14].

Nowadays the idea of legal correction,
implying that a convict will not commit new
crimes, is becoming more popular. Accord-
ing to A.E. Zhalinskii, the goal of correction
is “essentially the goal of special prevention
of crimes and is achieved when a convicted
person does not commit new crimes” [16, p.
376]. AV. Naumov also argues that it is “a real
task to solve and to force a convict, at least
under penalty of punishment, not to violate
the criminal law, that is, not to commit new
crimes in the future” [17, p. 530].

We could add here that the criminal de-
fense reaction ends with repayment (re-
moval) of the criminal record. All restrictive
measures related to a criminal record have
a pronounced preventive orientation. There-
fore, the positive result of correction of a con-
victed person is recorded if he/she does not
commit a new crime within the period of time
stipulated by law.

Therefore, one should disagree with the
authors of the Comments to the Criminal
Code of the Russian Federation and the Penal
Code of the Russian Federation that preven-
tion of crimes is associated with implementa-
tion of legal restrictions inherent in punish-
ment, as well as preventive and educational
measures aimed at preventing commission
of new crimes during the period of serving
a sentence, as well as after serving it. At the
same time, they do not associate the post-
penal period with a criminal record [9; 18,
p. 217; 19].

There is another compromise position that
correction is aimed at preventing violations of
the norms of not only the Criminal Code of the
Russian Federation, but also other laws, so
that the convicted person leads a law-abiding
lifestyle. This position is clearly expressed in
Article 7 of the Criminal Executive Code of the
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Republic of Belarus, fixing the task of forming
“the convict’s readiness to lead a law-abiding
lifestyle”.

In our opinion, neither the idea of correct-
ing convicts in the spirit of respect for man,
society, work, norms, rules and traditions of
human community and stimulating law-abid-
ing behavior (Part 1 of Article 9 of the Penal
Code of the Russian Federation), nor the idea
of readiness to lead a law-abiding lifestyle
(Article 7 of the Criminal Executive Code of
the Republic of Belarus) meet criminal law
provisions. Most likely, they correlate with
the process, and do not determine final re-
sults of correction. If they are used as tasks
of the penal legislation, they will be exagger-
ated for the penal system, since these are
tasks of the whole society. The main thing
in the criminal legal system, with the penal
system being its part, is to restore the ef-
fect of prohibitive criminal law norms so that
the socio-protective function of the state is
performed.

Goals and tasks of criminal and penal
legislation should be optimized as follows:
1) active protection of the person, society
and state from criminal encroachments is
the main goal of the legislation regulating the
fight against crime; 2) crime prevention is the
main direction and result of its achievement;
3) correction of convicts is one of the means
of preventing new crimes.

Correction and re-socialization of con-
victs

Many authors consider resocialization as
one of the goals of criminal punishment and
understand it as “convicts’ learning of the lost
skills of behavior in society, social norms and
value orientations, restoration of broken posi-
tive social ties” [20, p. 1,107].

The process of re-socialization has been
long discussed. Many states include this
punishment goal in legislation. Modern Rus-
sian scientific literature refuses the idea of
correction in favor of re-socialization. Many
dissertations in various branches of knowl-
edge are associated with resocialization, not
correction [21-25]. The same can be traced
in the penal policy. So, in the concepts for the
development of the penal system up to 2020
and 2030, the term “resocialization” is more
often used than “correction”.
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In fact, criminals can be corrected, but if
they do not get any assistance in the adap-
tation to a social life after their release, then
they may again embark on a criminal path.
Social adaptation is part of resocialization,
one of the features that distinguish it from
correction. Resocialization is associated with
socialization of an individual in society, this is
the renewal of his/her socialization into so-
cially acceptable forms of life [26, p. 42].

Today, researchers have come to the con-
clusion that lawful behavior after serving a
sentence is possible due to normal social-
ization of offenders, and not their correction.
Therefore, the purpose of re-socialization of
a convict should find its place in legislation.
Correction of convicts is only one of the ways
of re-socialization. According to M.S. Rybak,
“resocialization is a broader definition, includ-
ing the concept of “correction of convicts”,
covers the time period not only of the term of
serving the sentence, but also convicts’ ad-
aptation to conditions at liberty” [22, p. 89].

The definition of this goal in the Penal Code
of Ukraine is rather sufficient. The Code “reg-
ulates the procedure and conditions for the
execution and serving of criminal sentences
in order to protect interests of the individual,
society and state by creating conditions for
correction and re-socialization ... correction
of the convicted person is a necessary condi-
tion for re-socialization” [27, p. 806].

In addition to correction, the following
should be ensured in the process of re-social-
ization: the sentence is served according to a
progressive system, convict’s socially useful
ties are restored, convicts are prepared for
release, problems of social adaptation after
release are solved, etc.

The subject of penal legislation should not
be limited to regulating the means of correc-
tion of convicts as the purpose of criminal
punishment. This branch of legislation should
become aresocialization branch, “include reg-
ulation of those relations that a convicted per-
son has as a subject who has served his/her
sentence, but retains a restrictive legal status
during his/her criminal record” [28, p. 28].

A similar approach to determining punish-
ment goals and tasks in relation to deprivation

of liberty and its execution is fixed in Rule 4 of
the Nelson Mandela Rules: “those purposes
can be achieved only if the period of impris-
onment is used to ensure, so far as possible,
the reintegration of such persons into society
upon release so that they can lead a law-abid-
ing and self-supporting life”. Rule 87 recom-
mends taking measures for the gradual return
of the prisoner to life in society, introducing a
special regime for released persons. Rule 90
establishes that “there should, therefore, be
governmental or private agencies capable of
lending the released prisoner efficient after-
care directed towards the lessening of preju-
dice against him or her and towards his or her
social rehabilitation”.

For such recommendations of internation-
al norms to become a reality, it is necessary
to implement them in Russian legislation and,
best of all, penal legislation. V.A. Utkin has put
forth an interesting idea that from the stand-
point of the international approach, penal
law can be considered as a mega-branch of
enforcement law, which includes three large
blocks: pre-penal, penal and post-penal [29,
p. 79]

Expanding a subject of penal legislation, it
is necessary to remember that it should not
go beyond the scope of criminal law norms
related to time intervals for the repayment of
a criminal record. The final stage of re-social-
ization, based on other means than correc-
tion of convicts, should be carried out within
the framework of a criminal record. Accord-
ing to the legislator, this is the limit of solving
the problem of preventing recidivism. After
repayment (removal) of the criminal record,
a person is no longer connected with his/her
past crime.

Conclusion.

Correlation of goals and tasks of criminal
law and its institutions (punishment and its
execution) is the following (from general to
particular): socio-protective task (as the main
task of criminal law) — crime prevention (as
the task of criminal law and punishment) — re-
socialization of convicts (as the main task of
the penal legislation) — correction of convicts
(as part of resocialization and one of the ways
to prevent new crimes in punishment).
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Abstract

Introduction: the article analyzes problems of stimulating law-abiding behav-
ior of persons sentenced to restriction of liberty and a suspended sentence. The
specifics of disciplinary measures enshrined in the norms of two similar legal in-
stitutions are consistently disclosed. Many convicts continue to violate the estab-
lished procedure for serving their sentences and evade the duties imposed on
them by the court. Every year, statistics show an almost constant number of per-
sons removed from the register of criminal executive inspections in connection
with the commission of a repeat crime. The situation is complicated by the fact
that this is happening against the background of an ever-increasing number of
persons sentenced to punishments and criminal law measures not related to de-
privation of liberty. The analysis of the practice to implement norms of the current
penal legislation shows that the staff of criminal executive inspections do not al-
ways effectively apply incentives to encourage law-abiding behavior of convicts,
focusing on penalties. The need to change a system of measures to promote law-
abiding behavior in legal institutions of restriction of liberty and a suspended sen-
tence is considered through the prism of activities of foreign probation services,
as well as psychological reactions of persons registered with criminal executive
inspections. What is more, the article presents the point of view of practitioners
whose professional activity is directly related to the execution of punishment in
the form of restriction of freedom and monitoring of the conditionally sentenced.
Purpose: to substantiate the need to improve means of stimulating law-abiding
behavior applied to prisoners sentenced to restriction of liberty and a suspended
sentence, as well as to formulate specific proposals for their development. Meth-
ods: comparative analysis; methods of deconstruction and appercipation; survey
conducted by means of questionnaires with open questions; formal-logical meth-
ods. Conclusion: recommendations have been developed to improve measures
aimed at stimulating law-abiding behavior of persons sentenced to restriction of
liberty and a suspended sentence. First, Part 1 of Article 74 of the Criminal Code
of the Russian Federation should fix the norm that in case a person serving a sus-
pended sentence is assigned an additional type of punishment and before the
expiration of the probation period he/she has corrected his/her behavior and has
already served at least half of the term of the additional type of punishment, then
the court on the recommendation of the body exercising control over his/her be-
havior is entitled to cancel a suspended sentence and remove the criminal record
from a convicted person with exemption from an additional type of punishment.
At the same time, it will be necessary to amend Article 86 of the Criminal Code of
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the Russian Federation to eliminate contradictions related to the current order of
repayment of the criminal record of a person sentenced to a milder punishment
than imprisonment. Second, it is necessary to establish the opportunity for con-
victs serving restriction of liberty to be released on parole in the legislation. Third,
it is advisable to supplement Article 58 of the Penal Code of the Russian Federa-
tion by the provision that a convicted person is recognized as maliciously evading
from serving a sentence in the form of restriction of freedom by a resolution of
the inspection head and the imposed penalty in the form of an official warning

remains relevant until all penalties are lifted or extinguished.
Keywords: punishment; incentives; penalty; probation; probation period;

disciplinary impact.

5.1.4. Criminal law sciences.
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Introduction

The retributivism theory with its radical-
ly punitive orientation and the main goal of
“causing the quilty person suffering com-
mensurate with the crime” has won a large
number of opponents. Even R. Garofalo [1,
p. 47] and Ch. Bekkaria [2, p. 89] noted that
the purpose of punishment should be to de-
ter people from committing crimes, and not
social revenge. Modern penology postulates
fully correspond to this statement. Alternative
measures of criminal legal impact, carrying
fewer restrictions on the rights and freedoms
of convicts in comparison with deprivation of
liberty, are also designed to provide private
and general prevention. However, repeated
criminality among persons serving sentenc-
es and measures of a criminal nature without
isolation from society continues to remain at
a high level. Thus, in 2015, 11,549 convicts
were removed from the register of criminal
executive inspections (CEl) in connection
with the commission of a new crime (this is
3.76% of the total number of the registered
persons). We observe similar indicators in
2016 - 10,652 (2.51%), in 2017 - 15,692
(3.11%), in 2018 — 19,002 (8.72%), in 2019 -
19,413 (3.99%), in 2020 - 16,732 (3.6%), and
in 2021 - 15,929 (1.76 %). Meanwhile, inspec-
tions’ performance cannot be assessed only
by repeat crime rates. It is worth mentioning
that English and Welsh probation services,
similar in their functionality to the Russian
counterpart, do not consider the presence or
number of repeated violations as the main in-

dicator of effectiveness of employees’ activ-
ity, but the statistics of risk changes, indicat-
ing the success of corrective measures [3].

Crime commission risks are changed due
to continuous corrective impact through-
out the entire period of person’s registration
with the inspection. An indispensable condi-
tion for corrective measures to be effective is
the accurate and strict enforcement of laws,
strengthening of law and order and a stable
criminal situation. Legal, organizational, psy-
chological, social and other means, in partic-
ular incentives and penalties, provided for by
the current penal legislation, applied to con-
victs, help employees of criminal executive
inspections. Taking into account the similarity
of the legal status of persons sentenced tore-
striction of liberty and a suspended sentence,
as well as their significant number, it becomes
necessary to find ways to enhance measures
for promoting convicts’ law-abiding behavior.

Research methodology

The method of comparative analysis is
used to compare practical activities of the in-
spection staff and foreign probation services.
With the help of deconstruction and apperci-
pation methods, separate fragments of sci-
entific and applied literature are used to prove
the authors’ stance and identify problems in
the field of stimulating law-abiding behavior
of persons serving sentences and criminal
law measures not related to imprisonment.
As for the empirical basis, in May 2021, sci-
entists from the Research Institute of the
Federal Penitentiary Service of Russia con-
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ducted a face-to-face survey of 50 inspec-
tions employees in 10 territorial bodies using
questionnaires with open questions. The re-
spondents hold the following positions: head
of the branch of the criminal executive in-
spection — 60.7%; deputy head of the branch
— 9.3%; senior inspector of the branch -
14.8%; inspector of the branch -15.2%. All
survey participants have higher education,
the service experience in the stated positions
is more than 10 years (59.8%), 6-10 years
(24.6%), 2-5 years (15.2%). Formal logical
methods substantiate the reliability and valid-
ity of the conclusions and recommendations
formulated by the authors.

Results

Restriction of liberty and a suspended
sentence are two essentially similar legal in-
stitutions in Russia [4], despite the fact that
the firstis called punishment, and the second
is a criminal law measure. At the same time,
the legal nature of a suspended sentence is
not fully defined [5-8]. It should only be noted
that, in essence, this measure of criminal le-
gal impact is reduced to the imposition of a
suspended sentence, which is not carried out
if the guilty person proves his/her correction
during the probation period. The Concept for
the development of the penal system of the
Russian Federation up to 2030, approved by
the Decree of the Government of the Russian
Federation No. 1138-r of April 29, 2021, fixes
the priority task to boost effectiveness of in-
dividual preventive work to prevent offenses
among convicts, which actualizes the search
for new and improvement of existing mea-
sures to stimulate law-abiding behavior. The
essence of these measures is based primarily
on inter-related functions: 1) individualization
of punishment, which plays a primary role in
the educational impact on convicts; 2) ensur-
ing implementation of both basic and optional
means of correction.

At the same time, the concept of “means
of stimulating law-abiding conduct” should
cover not only incentives and penalties, which
are directly referred to by the legislator, but
also other measures provided for by current
legislation that improve the legal status of
convicts or are aimed at providing them with
any benefits and advantages (positive impact
measures), or, on the contrary, they are aimed
at depriving benefits, advantages and dete-
rioration of legal status (measures of nega-

2023, vol.

tive impact). For example, the early cancel-
lation of a suspended sentence and removal
of the criminal record from a convicted per-
son fixed in Part 1 of Article 74 of the Criminal
Code of the Russian Federation is a measure
of positive impact, while the replacement of
the unserved part of punishment in the form
of restriction of freedom for forced labor
or imprisonment is a measure of negative
impact.

Some scientists consider concepts “disci-
plinary measures” and “penalties” as equiva-
lent. Thus, V.N. Chornyi notes that “an impor-
tant place belongs to disciplinary measures.
Penalties applied to convicts represent one of
the types of legal liability that has a number of
specific features ...” [9, p. 5]. From this con-
text, it is obvious that disciplinary measures
and penalties are used as interchangeable.

We believe the concept “disciplinary mea-
sures” be generic in relation to penalties,
since discipline of any person, not only con-
victs, is a balance that combines both posi-
tive measures to stimulate proper behavior
and negative ones. E.A. Sizaya proposes to
establish a general incentive principle in the
penal legislation instead of the sectoral and
special principle “the rational use of coer-
cive measures, means of correcting convicts
and stimulating their law-abiding behavior”.
Thus, this principle, which implies both co-
ercive measures (penalties) and incentive
measures, will become more understandable
and specific for a law enforcement officer [10,
p. 49].

Besides, some researchers refer certain
measures of positive impact to criminal law
measures. Thus, |.LE. Zvecharovskii considers
conditional early release, replacement of the
unserved part of the punishment with a milder
type of punishment, amnesty, etc. to be crim-
inal law measures [11, p. 7]. However, these
incentive institutions do not quite fit into the
outline of measures of criminal legal impact,
since they are not intended for a direct reac-
tion of the state to a socially dangerous act
committed, but serve for subsequent differ-
entiation and individualization of punishment.
We agree with E.V. Medvedev that the types
of exemption from punishment “are not au-
thentic means of criminal law applied for the
crime commission. All types of release from
punishment, its serving, postponement, as
well as types of substitution of punishments
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are integral elements of the punishment sys-
tem that cannot exist outside its limits” [12,
p. 142-143].

Based on the above conclusions, we pro-
pose to consider the following concepts as
equally significant for the purposes of this
article: means (measures) of stimulating law-
abiding (lawful) behavior; incentives for law-
abiding (lawful) behavior; disciplinary means
(measures).

Incentives and penalties are a common
practice for many countries to stimulate law-
abiding behavior of convicts [13, p. 16]. Ap-
plying these stimuli on feelings and emotions
of persons undergoing punishments and
criminal law measures without isolation from
society, it is possible to encourage them to
comply with the norms established in society
and the state. At the same time, various reac-
tions of convicts generated by such stimuli are
predictable: in the case of penalties — anger,
aggression, despair, hopelessness, fear, irri-
tation, anxiety, confusion, resentment, panic;
in the case of incentive measures — satisfac-
tion, joy, inspiration, indifference, surprise,
etc. However, if a convicted person does not
react correctly to the penalties and incen-
tives imposed, or there is insincerity in his/
her positive actions, achieved only due to the
existing control of the penitentiary staff, then
later this will still affect the formation of prom-
ising lines of behavior. Otherwise, the strict-
est measure of influence will be applied to
him/her. Legislations of many foreign states
fix the same. For example, A.V. Serebrenniko-
va writes that in accordance with the criminal
codes of Switzerland and Austria, the court is
authorized to cancel a suspended sentence
if, during the probation period, a person reg-
istered with the competent authority who has
an official warning commits a repeat crime
or misdemeanor violating instructions of the
court, and also continues to evade protec-
tive supervision or otherwise neglect the trust
granted to him/her [14, p. 152].

J. Leibrich mentions about a “tortuous”
path from crime to law-abiding behavior. His
research shows that about half of the convict-
ed persons and persons with the suspended
or expunged criminal record still adhere to
antisocial behavior: they abuse alcohol, take
narcotic and psychotropic substances, have
been caught in fights, hooliganism or con-
flicts with law enforcement agencies [15, p.

134]. The commission of the above actions
can be considered as patterns of criminal be-
havior, that is, behaviors similar in psycholog-
ical mechanism to criminal acts. At the same
time, incentives for legal behavior can and
should act as prevention of immoral behavior
and minor offenses.

F. Doherty rightly points out the need to
empower probation service employees with
broad powers to ensure convicts’ compli-
ance with the established rules. The case of
Harris County, Texas, the USA is rather in-
dicative: there probation service employees
can adjust seemingly inflexible norms gov-
erning their activities to ensure probation
conditions. For instance, in order to employ
convicts, the Harris County Probation De-
partment follows a policy according to which
unemployed convicts are required to submit
an application to four employers every week-
day to show the sufficiency of their efforts to
find employment. In 2013, the court, on the
recommendation of the probation inspector,
appointed a two-year prison term to the su-
pervised person, since excessive discrimina-
tion was found in the submission of applica-
tions for employment: the convict tried to find
a job only in those organizations that were re-
lated to his profession. This decision was not
overturned in the Texas Court of Appeals [16,
p. 313-314].

In the above case, we state that proba-
tion service inspectors have significant pow-
ers, but at the same time there is a variety of
sanctions on their wards. A similar pattern is
observed in all American probation services,
there are various possibilities of disciplinary
measures against those convicted of violat-
ing probation conditions. To petition the court
to cancel the probation period and send a
person to prison is the most severe possible
option. Probation officers are required to re-
spond to every violation committed by a con-
vict. So, it is possible to apply a reprimand,
tighten reporting requirements, restrict travel
or strengthen the so-called open surveillance.
If violations are repeated, there is a positive
test result for the presence of narcotic drugs
or prohibited drugs in the blood, a new arrest
occurs for acts that are not a criminal offense,
then stricter sanctions are applied, such as
increased supervision, curfew, home deten-
tion, electronic monitoring, placementin a re-
ception center for monitoring [16, p. 314].
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The application of disciplinary measures to
convicts who are registered with criminal ex-
ecutive inspections in a similar way acts as a
kind of intermediate stage before the cancel-
lation of a suspended sentence or replace-
ment of punishment with a more severe type.
Also, in the case of a suspended sentence,
disciplinary measures are directly related to
the possibility of a person to be removed from
the register ahead of time and be not convict-
ed. At the same time, incentive measures and
penalties in relation to the specified category
of convicts are not established by law, and the
disciplinary impact is carried out on the basis
of provided by Article 190 of the Russian Pe-
nal Code warnings about possible cancella-
tion of a suspended sentence, issued by the
staff of the criminal executive inspections in
written form.

In addition, according to paragraphs 124—
126, 128, 129 of the Rules on organizing ex-
ecution of punishments and criminal law
measures without isolation from society, ap-
proved by the Order of the Ministry of Justice
of the Russian Federation No. 142 of May 20,
2009, when convicts evade performance of
the duties assigned to them by the court or
when they violate the public order and get an
administrative penalty, the inspection sum-
mons the convicted or visits them at their
place of residence and conducts preventive
conversations. In case of repeated detection
of the facts that they evade performance of
the duties assigned to them by the court or
violate the public order and get an adminis-
trative penalty, the inspection again issues a
warning about the possibility of a suspended
sentence no later than three working days.
If those serving a suspended sentence sys-
tematically violate the ublic order during the
probation period, for which they are brought
to administrative liability, systematically fail to
fulfill the duties assigned to them by the court
or disappear from the control, the inspec-
tion within three days (excluding weekends
and holidays) from the moment of establish-
ing these facts sends the court a submission
about cancellation of the suspended sen-
tence and execution of the sentence imposed
by the court verdict [17].

It should be noted that inspection employ-
ees actively use the only opportunity to stimu-
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late the law-abiding behavior of this category
of convicts in the form of a warning. Accord-
ing to the Report of the Federal Penitentiary
Service of Russia — FSIN-1 from 2015 to 2021
(Section 15 “Information on the activities of
criminal executive inspections”), in 2021,
12,426 conditionally convicted persons vio-
lated probation conditions (0.96% less than in
2020), including in relation to 11,669 people
the materials to cancel a suspended sen-
tence, extend probation or assign additional
duties were previously sent to the court (by
0.52% more than in 2020).

In practice, questions arise about the expe-
diency of applying incentive measures, such
as cancellation of a suspended sentence and
removal of the criminal record, to condition-
ally convicted persons, if they are assigned
an additional punishment. As prescribed by
Paragraph 12 of the Resolution of the Plenum
of the Supreme Court of the Russian Federa-
tion No. 21 dated December 20, 2011, in case
an additional type of punishment is assigned
to a conditionally convicted person, but he/
she has proved his/her correction by his/her
behavior before the expiration of the proba-
tion period, then the court is entitled to can-
cel a suspended sentence and remove the
criminal record only after he/she has served
an additional sentence.

In the Russian Federation, there is a shift
in disciplinary impact to punishments and in
criminal law measures without isolation from
society — to penalties. For example, accord-
ing to the above-mentioned report of the Fed-
eral Penitentiary Service of Russia, in 2021,
267,274 convicts registered with criminal ex-
ecutive inspections had a warning or an offi-
cial warning, while incentive measures were
applied to 590 convicts. The approximate
ratio of incentive measures to penalties was
1:458. There are several reasons for a negligi-
bly small number of incentives. First, of all the
persons registered with inspections, the use
of incentive measures, according to the cur-
rent penal legislation, is possible only to those
serving a sentence in the form of restriction of
liberty. Second, employees, executing pun-
ishment in the form of restriction of liberty, are
more focused on the application of penalties,
as this is one of the indicators of statistics,
which is regularly compared with similar peri-
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ods of the past years, which ultimately affects
assessment of the inspection’s performance.
Third, there is excessive attention to incentive
measures on the part of prosecutors, who
consider them as corruption-causing factors
and require employees to provide sufficient
grounds for their application.

It seems that leveling the percentage of the
number of incentives and penalties, expand-
ing the powers of employees of criminal ex-
ecutive inspections in this aspect, as well as
the inclusion in the penal legislation of new in-
centives for law-abiding behavior of convicts
will serve as an additional impulse to the de-
velopment and improvement of disciplinary
practice and educational impact in general.
Based on the principles of pedagogy, the ra-
tio of incentives and penalties should be ap-
proximately 1:1. One of the steps to strength-
en incentive measures is an increase in the
number of measures applied in the form of
early deregistration of persons sentenced to
probation.

The results of the study conducted by the
Research Institute of the Federal Penitentiary
Service of Russia indicate that 73.2% of the
surveyed employees of criminal executive in-
spections consider it appropriate to provide
in Part 1 of Article 74 of the Criminal Code of
the Russian Federation a norm that persons
sentenced to a suspended sentence can be
completely released from serving and addi-
tional punishment if they have proved correc-
tion by their behavior. On the one hand, such
a measure will make it possible to equalize the
legal status of probationers, both having ad-
ditional punishment and not having it, but on
the other hand, additional punishment has an
important preventive value, especially when
the court appoints deprivation of the right to
occupy certain duties or engage in certain
activities.

Taking this into account, it seems reason-
able to supplement Article 74 of the Criminal
Code of the Russian Federation with Chapter
1.1 as follows: “if a convict serving a suspend-
ed sentence has been assigned an additional
type of punishment and, before the expiration
of the probation period, he/she has proved
his/her correction by his/her behavior, fulfill-
ing the requirements provided for in Part 1 of
this article, and has also served at least half

of the term of the additional type of punish-
ment, then the court, at the suggestion of
the body exercising control over behavior of
a conditionally convicted person, may decide
on the cancellation of a suspended sentence
and removal of the criminal record from a
convicted person with exemption from an ad-
ditional type of punishment. At the same time,
if an additional penalty isimposed on a condi-
tionally convicted person in the form of a fine,
then a suspended sentence can be canceled
only if the fine is paid in full”.

It is worth paying attention to the fact that
such changes will contradict the current ver-
sion of Article 86 of the Criminal Code of the
Russian Federation, since, based on Para-
graph “b” of Part 3 of this article, a criminal
record against persons sentenced to milder
types of punishments than imprisonment is
extinguished after one year after their com-
pletion (execution). In this regard, we agree
with the opinion of T.G. Chernenko, who,
based on the lesser public danger of condi-
tionally convicted persons in comparison with
persons sentenced to real imprisonment,
proposes to establish more lenient rules for
repayment of criminal records than for per-
sons to whom a conditional conviction is not
applied. Thus, it is advisable to supplement
Article 86 of the Criminal Code of the Rus-
sian Federation with the provision stipulating
that the criminal record of persons serving a
suspended sentence and having additional
punishment should be extinguished immedi-
ately after serving an additional sentence or
abolition of a conditional sentence in accor-
dance with Part 1 of Article 74 of the Criminal
Code of the Russian Federation [18, p. 129].
In addition, it will be necessary to adjust Para-
graph 12 of the Resolution of the Plenum of
the Supreme Court of the Russian Federation
No. 21 of December 20, 2011 in accordance
with the above-mentioned amendments to
the criminal law.

The absolute advantage of domestic legis-
lation is the existence of norms that establish
incentives and penalties applied to persons
sentenced to restriction of liberty. The proce-
dure for their application is regulated by ar-
ticles 57-59 of the Penal Code of the Russian
Federation, as well as sections 5 and 6 of the
Rules on organizing execution of punishment
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in the form of restriction of liberty, approved
by the Order of the Ministry of Justice of the
Russian Federation No. 258 of October 11,
2010. In addition, incentive measures should
include, for example, termination of the use
of technical supervision and control means
against this category of convicts [19, p. 103].

According to the Report of the Federal Pen-
itentiary Service of Russia — FSIN-1 from 2015
to 2021, in 2018, 515 persons sentenced to
restriction of freedom had incentives, which
comprised 1.34% of the total number of per-
sons sentenced to restriction of freedom reg-
istered with criminal executive inspections at
the end of the year. Similar indicators were
observed in the subsequent three years: in
2019 — 549 convicts (1.41%), in 2020 - 601
convicts (1.56%), and in 2021 — 590 (1.6%). In
this case, we see a slight increase in the ap-
plied incentive measures. Meanwhile, during
this period, the number of persons sentenced
to restriction of liberty registered with inspec-
tions at the end of the year slightly decreased
(from 38,370 people in 2018 to 36,971 people
in 2021). The very possibility of applying in-
centive measures to convicted persons is the
most important means of correcting their be-
havior along with educational work. The sys-
tem of incentives and penalties, should be di-
verse, contain measures of approximately the
same order together with less or more signifi-
cant measures, thus consolidating founda-
tions of a progressive system of serving sen-
tences. Inthisregard, the extent of authorities
of probation officers in Pakistan is notewor-
thy. In order to stimulate law-abiding behavior
of persons under supervision, they can apply
incentives using various social, entertainment
and educational opportunities of a separate
territorial entity [20, pp. 3-4]. Incentives are
as such: the right to free full-time or distance
learning (taking courses, trainings; attending
conferences, lectures, webinars and semi-
nars); the right to free admission to muse-
ums, exhibitions, galleries, sports, cultural
and spiritual events.

French and English criminal proceedings
have a distinctive feature: presence of sep-
arate judges who resolve issues at the sen-
tence execution stage. They exercise control
over convicts with the help of reports pro-
vided by probation officers, on the basis of
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which the court can mitigate restrictive mea-
sures applied against the convict [21, p. 226].
Thus, convicts should work on accumulating
evidence, including incentives, demonstrat-
ing the possibility of a court decision to re-
duce the scope of restrictive measures. It is
the convicted person him/herself who has to
prove such a right; it makes him/her responsi-
ble for his/her behavior and at the same time
allows him/her to assess progress in achiev-
ing punishment goals.

It is obvious that in order to positively stim-
ulate law-abiding behavior of convicts serv-
ing a sentence of restriction of liberty as the
main punishment, it is rational to provide for
the possibility of being released earlier than
the term indicated in the court verdict. Based
on Part 1 of Article 74 of the Criminal Code of
the Russian Federation, the court is entitled
to apply an incentive norm to a condition-
ally convicted person in the form of cancel-
lation of a suspended sentence and removal
of the criminal record from him/her, but no
such incentives for early release are provided
for persons sentenced to restriction of lib-
erty. Those sentenced to a suspended sen-
tence and restriction of liberty are almost in
the same conditions. The legal restrictions
and obligations provided for in Part 5 of Ar-
ticle 73 of the Criminal Code of the Russian
Federation in relation to a conditionally con-
victed person and Part 1 of Article 53 of the
Criminal Code in relation to those sentenced
to restriction of liberty are similar in nature
and scope. Therefore, from our point of view,
those sentenced to restriction of freedom are
unreasonably deprived of the opportunity to
be released early.

In the Republic of Belarus, in contrast to the
Russian Federation, conditional early release
is applicable to persons serving sentences
in the form of deprivation of the right to hold
certain positions or engage in certain activi-
ties, correctional labor, restrictions on military
service, restrictions on freedom [22, p. 203].

Soviet scientists-penitentiaries insisted
on the early release of persons in respect of
whom criminal punishment goals had been
achieved. Thus, B. S. Utevskii notes that a
convict serving to forced labor strengthens
character traits and skills that help attract
him/her to work, deter him/her from commit-
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ting further crimes, and raise his/her over-
all development level. But this task can be
solved even before the expiration of the term
appointed by the court [23, p. 5].

The convict’s desire for early release is
fully correlated with the provisions of the
goal-setting theory, the developer of which
is the American psychologist E. Locke [24].
Considering conclusions of this theory within
the framework of the problem to stimulate
law-abiding behavior of convicts, it can be
predicted that if early release is the final goal
for a person subjected to punishment, then
all his/her behavior will be determined by the
stated goal, and, accordingly, we can expect
it to be exceptionally positive.

In our opinion, conditional release implies
the mandatory presence of restrictions and
prohibitions imposed on a person after his/
her early release from punishment. Taking
into account the nature of conditional re-
lease, those sentenced to restriction of their
freedom will again be monitored by penal en-
forcement authorities, possibly with a set of
lesser restrictions and prohibitions. In case of
evasion of the duties assigned to the released
person or commission of an administrative
offense that encroaches on the public order,
the inspection is entitled to send the court a
submission about cancellation of conditional
early release and execution of the unserved
part of the punishment in the form of restric-
tion of freedom. If a released person com-
mits a grave or especially grave crime, the
unserved part of the punishment in the form
of restriction of freedom will be added to the
punishment imposed by a new court verdict.
These guarantees will serve as a means of
preventing commission of violations and will
have a greater impact on a released person.

M. Hamilton argues that when assess-
ing risks of committing repeat crimes in the
future, the court does not take into account
rehabilitation successes, that is, the defen-
dant’s achievements associated with past
criminal behavior (restoration of damage
caused by his/her actions, performing so-
cially useful work, presence of offenses, etc.)
[25, p. 130-132]. It seems reasonable that
such findings can be relevant not only for as-
sessing recidivism risks, but also for making
a decision on conditional early release from

punishment of those sentenced to restriction
of liberty. The researcher, analyzing dynamic
risk factors of repeated offenses, touches on
the problem of consolidating positive efforts
of convicts who cease to resist correctional
influence registered by the probation service.
Such consolidation consists in reward, which,
in turn, also helps some people to cope with
a sense of guilt suppressing their will and re-
duce risks of repeat crime, and also encour-
ages convicts to re-evaluate their past and
stop identifying themselves with destructive
elements, gives them faith that a person can
change over time. In the longer term, it is also
a successful reintegration of the convicted
person into society, but it all starts with the
application of the least amount of encourage-
ment to him/her.

An incentive measure in the form of early
release should be applied to convicts serv-
ing restriction of liberty exclusively as the
main type of punishment. At the same time,
it is reasonable to establish a formal condi-
tion for release, such as actual completion of
at least half of the sentence imposed by the
court, and for minors — at least one third of
the sentence due to their individual psycho-
logical characteristics of personality develop-
ment. It is rational to determine a six-month
minimum term for adult convicts and a three-
month term for minors, after serving which
parole will be possible, since employees of
criminal executive inspections require a cer-
tain amount of time to study convicts’ identity
and degree of their correction.

In general, the application of the most sig-
nificant incentive measure in the form of early
release to persons sentenced to restriction of
liberty should be considered as an effective
means of stimulating law-abiding behavior
that can have an effective educational im-
pact, as well as ensure achievement of the
goals of correction and prevention of crimes
among this category of convicts.

Penalties are another side of disciplinary
impact on those sentenced to restriction of
liberty. In accordance with Part 2 of Article
58 of the Penal Code of the Russian Federa-
tion, in case a convicted person violates the
order and conditions of serving a sentence in
the form of restriction of freedom, an inspec-
tion officer imposes disciplinary punishment
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in the form of a warning. If a convicted person
commits any of the violations listed in Part 1
of Article 58 of the Penal Code of the Russian
Federation within one year after the issuance
of the warning, then the inspection applies to
him/her a measure of punishment in the form
of an official warning about the inadmissibility
of violating the restrictions established by the
court.

According to the FSIN-1 Report, the fol-
lowing disciplinary practice of those sen-
tenced to restriction of freedom has devel-
oped inrecentyears: in 2018, 23,541 convicts
violated the order and conditions of serving
their sentences (61.35% of the total number
of those sentenced to restriction of freedom
registered with the criminal executive in-
spection as of the end of the year); in 2019
— 24,825 people (64.04%); in 2020 — 24,343
people (63.13%), and in 2021 — 24,014 people
(64.95%). In addition, in 2018, 22,412 persons
sentenced to restriction of liberty had a warn-
ing or an official warning, in 2019 — 23,536, in
2020 - 23,143, and in 2021 - 22,795. Thus,
the proportion of persons who violated the
order and conditions of serving their sen-
tences among convicted persons registered
with the criminal executive inspections always
exceeded 60% at the end of the year, which
indicates increased crime commission risks
among this category of persons. In the above
statistics, we see insignificant annual differ-
ences in the number of convicts subjected
to disciplinary punishment. This fact also in-
dicates almost unchanged indicators for dis-
ciplinary misconduct among registered per-
sons since 2018.

The above situation is partly triggered
by the existence of certain flaws in the legal
mechanism for bringing those sentenced to
restriction of liberty to disciplinary liability. In
accordance with Paragraph “a” of Part 4 of
Article 58 of the Criminal Code of the Russian
Federation, a person sentenced to restriction
of liberty is recognized as maliciously evad-
ing serving a sentence if, within one year af-
ter the application of a penalty in the form of
an official warning, he/she again violates the
order and conditions of serving a sentence.
This circumstance serves as the basis for the
inspection employee to send the court a sub-
mission about replacement of restriction of
liberty with forced labor orimprisonment (Part
5 of Article 58 of the Penal Code of the Rus-
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sian Federation). The difficulty lies in the fact
that if the court refuses to satisfy this submis-
sion, no other stricter disciplinary measures
can be imposed on him/her according to the
penal legislation.

As a result, a deadlock situation develops
when employees cannot impose a penalty on
the convicted person who is recognized as
maliciously evading serving a sentence if he/
she again commits violations. In practice, this
problem is solved by receiving an explanatory
note from the person who has again violated
the order and conditions of serving a sen-
tence, and by sending another submission to
the court to replace the unserved part of the
punishment in the form of restriction of free-
dom with forced labor or imprisonment.

Moreover, Part 4 of Article 59 of the Penal
Code of the Russian Federation prescribes
to consider a convicted person as having no
penalty if a new penalty is not applied within
one year from the date of its imposition and,
accordingly, in this case, a person maliciously
evading from serving a sentence in the form
of restriction of freedom will be no longer con-
sidered as such. So, we will dwell on the fol-
lowing situation: in January 2021, a penalty in
the form of an official warning was applied to
the convicted person, and in December 2021,
he violated the order and conditions of serv-
ing his sentence. In this regard, the inspec-
tion sent a submission to the court to replace
the unserved part of the punishment in the
form of restriction of liberty with forced labor
or imprisonment. The court issued a decision
to refuse it; hence, from January 2022, this
convict was considered to have no penalties
according to Part 4 of Article 59 of the Penal
Code of the Russian Federation.

Court decisions on the refusal to satisfy
submissions on the replacement of the un-
served part of the punishment in the form of
restriction of freedom with forced labor or im-
prisonment may have two groups of reasons:
1) presence of certain shortcomings in the
application of penalties and interpretation of
the penal legislation regarding the recogni-
tion of the convicted person as a malicious
evader from serving a sentence; 2) the court’s
subjective perception of the inexpediency of
replacing the sentence at the moment and
the need to give a convicted person the op-
portunity to improve within the framework of
serving a sentence not related to deprivation
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of liberty, that is, to give him/her a second
chance. Additionally, in such cases, the court
may motivate its decision by various difficult
life circumstances of the convicted person.

Here is an example from judicial practice
concerning the first group of reasons. The
head of the Dimitrovgrad Branch of the Crimi-
nal Executive Inspection of the Federal Peni-
tentiary Service of the Russian Federation in
the Ulyanovsk Oblast filed a submission to
the court to replace the unserved part of the
punishment in the form of restriction of lib-
erty with imprisonment. The court concluded
that there were no grounds for recognizing G.
maliciously evading from serving a sentence
in the form of restriction of liberty, since the
convicted person, after issuing him an offi-
cial warning, committed an administrative of-
fense that affects public safety, and not the
public order. After the official warning was is-
sued, he committed an administrative offense
under Part 1 of Article 20.6.1 of the Adminis-
trative Code of the Russian Federation, which
was not disputed by the convict. The court
found that the above circumstances were not
grounds for satisfying the submission of the
inspection, since, according to Paragraph “d”
of Part 1 of Article 58 of the Penal Code of the
Russian Federation, violations of the order
and conditions of serving a sentence in the
form of restriction of liberty include the com-
mission not of any administrative offense, but
related to the public order violation, for which
the convicted person was brought to admin-
istrative liability (Decision of the Dimitrovgrad
City Court of the Ulyanovsk Oblast of June 10,
2021 in case No. 22-64/2021).

Another situation illustrates reasons for the
courts’ refusal to satisfy the submission of re-
placing the unserved part of the punishment
in the form of restriction of liberty with depri-
vation of liberty. The head of the Krasnoka-
msk District Branch of the Criminal Executive
Inspection of the Main Directorate of the Fed-
eral Penitentiary Service in Perm Krai sent the
court a submission to replace an unserved
term of restriction of liberty of the convicted
A. with imprisonment.

As follows from the court decision un-
der consideration, A. on April 20, 2017 was
brought to administrative liability under Ar-
ticle 20.21 of the Code of Administrative Pro-
cedure of the Russian Federation, for which
the inspection issued a warning to the con-

vict. During the period from July 8 to July 14,
2017, A. was not at his place of residence, in
connection with which, by the decision of the
inspection, this period was not included in the
term of the sentence served. By the Resolu-
tion of the Krasnokamsk City Court of Perm
Krai of July 21, 2017 Zh., was imposed an
additional restriction “not to leave the place
of residence from 21:00 to 06:00 o’clock”.
Meanwhile, on July 21, 2017, Zh. again com-
mitted an administrative offense under Article
20.21 of the Administrative Code of the Rus-
sian Federation, for which he was given an of-
ficial warning. On October 20, 2017, Zh. was
not at his place of residence, thereby violat-
ing the obligation imputed to him, which, to-
gether with previously committed violations,
became the basis for sending a submission
to the court to replace the remaining part
of the restriction of liberty with deprivation
of liberty.

The Court, having taken into account the
information about the identity of the con-
victed person, in particular the presence of
a disease and disability of Group 3, as well
as two young children, decided to refuse to
satisfy the submission of the criminal execu-
tive inspection. Thus, despite the actual es-
tablishment of all the grounds provided by law
for replacing the unserved part of the punish-
ment in the form of restriction of liberty with
deprivation of liberty, the court did not satisfy
the submission (Resolution of the Krasnoka-
msk District Court of Perm Krai of December
13, 2017 in case No. 22-457/2017).

In this regard, in order to further influence
persons in respect of whom court decisions
based on the second group of reasons were
made, it seems appropriate to fix the provision
of the Penal Code of the Russian Federation
stipulating official granting of the convicted
person the status of maliciously evading pun-
ishment. He/she will have this status until the
repayment or removal of all penalties imposed
on him/her. If, after the court’s refusal to sat-
isfy the submission to replace the unserved
part of punishment in the form of restriction
of liberty with forced labor or imprisonment,
a convict again violates the order and condi-
tions of serving a sentence, it will be the basis
for sending another submission of replacing
the unserved term of punishment in the form
of restriction of liberty with forced labor or im-
prisonment.

PENITENTIARY SCIENCE



Jurisprudence

49

In order to implement such a legal struc-
ture to promote law-abiding behavior of per-
sons sentenced to restriction of liberty, it is
proposed to formally endow a person with
the status of maliciously evading punishment
simultaneously with sending to the court the
submission of replacing the unserved part of
the punishment with a more severe one. Thus,
as established by the current legislation, af-
ter the first violation, a penalty in the form of
a warning is imposed. If a person commits a
violation again within a year after the warning
is issued, then a penalty in the form of an of-
ficial warning is imposed on him/her. After a
new violation has been committed within one
year by a person who has an official warning, a
resolution is issued by the head of the criminal
executive inspection on the recognition of the
convicted person maliciously evading from
serving a sentence and a penalty in the form
of an official warning is imposed. In turn, this
fact obliges the inspection to send to the court
a submission to replace the unserved part of
the punishment in the form of restriction of lib-
erty with forced labor or imprisonment.

These changes in the law will prevent im-
punity in case the court refuses to replace the
unserved part of the punishment in the form
of restriction of liberty with forced labor or im-
prisonment. It should be noted that one of the
arguments for making these changes to the
current penal legislation is that, according to
Part 4 of Article 116 of the Penal Code of the
Russian Federation, a person sentenced to
imprisonment is recognized as a malicious vi-
olator of the established procedure for serv-
ing a sentence by a resolution of the head of a
correctional institution on the recommenda-
tion of the correctional institution administra-
tion simultaneously with the imposition of a
penalty. Moreover, if the head of the correc-
tional institution issued a resolution recogniz-
ing a convicted person as a malicious viola-
tor of the established procedure for serving a
sentence, then a convict maintains this status
up to the moment of release, since no norms
of the Penal Code of the Russian Federation
fix the procedure for terminating this status in
the process of serving a sentence. This cir-
cumstance is regularly discussed in scientific
works on penological topics [26, p. 65].

Consequently, a person sentenced to re-
striction of liberty should be recognized as
maliciously evading serving a sentence and
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imposed a penalty in the form of an offi-
cial warning. In this regard, it is advisable to
supplement Part 4.1 of Article 58 of the Penal
Code of the Russian Federation as follows: “a
convicted person is recognized as malicious-
ly evading from serving a sentence in the form
of restriction of liberty by a resolution of the
head of the inspection, is imposed a penalty
in the form of an official warning and main-
tains this status until all penalties are lifted or
extinguished”. At the same time, if restriction
of liberty is appointed as an additional type
of punishment, then a convicted person, rec-
ognized in accordance with the established
procedure as maliciously evading serving a
sentence, is subject to criminal liability under
Part 1 of Article 314 of the Criminal Code of
the Russian Federation.

Conclusion

For a long time, the Russian legislator, in
the aspect of the educational impact exerted
on convicts, made a bias towards the institu-
tion of deprivation of liberty. Alternative types
of punishments did not receive due attention
in terms of the development of disciplinary
practice. Meanwhile, incentives and restric-
tions are important for correction of con-
victs, regardless of the degree of rights and
freedoms restriction. Despite the very fact of
conviction, specific circumstances improving
or worsening convicts’ situation are still most
effective. This is easily explained by the well-
known statement of K. Marx and F. Engels
that “being determines consciousness” [7, p.
491]. Only real things of objective reality are
able to influence behavior of wards of criminal
executive inspections.

Restriction of liberty and a suspended
sentence are essentially similar legal institu-
tions and can be considered together in the
aspect of applying measures to convicts to
encourage law-abiding behavior. Undoubted-
ly, incentives not only stimulate social activ-
ity (compliance with the established rules of
serving a sentence or criminal law measures,
fulfillment of duties imposed by the court, par-
ticipation in educational activities, etc.), but
also contribute to correction and resocializa-
tion of convicts. In contrast to incentive mea-
sures, there are penalties, the application of
which should also be balanced, objective and
justified. Therefore, the system of disciplin-
ary measures should give law enforcement
the opportunity to choose a method of en-
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couraging or bringing to disciplinary liability
that corresponds to behavior of the convicted
person. The progressive process of their ap-
plication trigger achievement of punishment
goals and exclude the possibility of avoiding
liability in the case of non-compliance with
the regulations.

Our research has revealed a number of
gaps among disciplinary measures exerted
on those sentenced to a suspended sentence
and those sentenced to restriction of liberty.
So, we propose the following:

— to supplement Part 1.1 of Article 74 of
the Criminal Code of the Russian Federation
as follows: “if a convict serving a suspended
sentence has been assigned an additional
type of punishment and, before the expiration
of the probation period, he/she has proved
his/her correction by his/her behavior, fulfill-
ing the requirements provided for in Part 1 of
this article, and has also served at least half
of the term of the additional type of punish-
ment, then the court, at the suggestion of
the body exercising control over behavior of
a conditionally convicted person, may decide
on the cancellation of a suspended sentence
and removal of the criminal record from a
convicted person with exemption from an ad-
ditional type of punishment. At the same time,
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a resolution of the head of the inspection, is
imposed a penalty in the form of an official
warning and maintains this status until remov-
al or repayment of all penalties”.
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Abstract

Introduction: crimes against the established order of service, committed by
employees of institutions and bodies of the penal system, are determined by the
legislator not in the Criminal Code of the Russian Federation, but in Paragraph 5
of Part 2 of Article 157 of the Criminal Procedural Code of the Russian Federation,
which defines the competence of heads of institutions and bodies of the penal
system to perform urgent investigative actions on the specified category of
crimes for which the preliminary investigation is mandatory. Purpose: to answer
the question posed by the law enforcement officer about which illegal acts relate
to crimes against the established order of service, the subjects of which are
penal system employees. The author identifies several independent research
subjects: 1) norms of the Criminal Code of the Russian Federation; 2) Chapter
30 of the Criminal Code of the Russian Federation, listing crimes against state
power, the interests of public service and service in local self-government
bodies; 3) certain provisions of the criminal codes of the RSFSR of 1922, 1926,
1960; 4) monographs of scientists; 5) textbooks that consider the specifics of
crimes encroaching on state power, the interests of public service; 6) statistics
of the Federal Penitentiary Service of Russia for 2021, revealing the categories
of crimes taken into account and committed by employees of the penal system;
7) judicial practice, generalized and published by the Constitutional Court of the
Russian Federation, the Supreme Court of the USSR, the Russian Federation; 8)
Section V of the Code of Criminal and Correctional Punishments (1845); 9) federal
laws regulating certain issues of public service; 10) the federal law, the law of the
Russian Federation, the decree of the President of the Russian Federation, and
regulations establishing the rules of service for the penal system employees. The
volume and variety of the research subject require, in turn, the use of a number of
scientific methods, such as description, comparison, specification, idealization,
analogy, expert assessments, reference points, deduction, induction, and
comparative legal research. As a result, the author comes to the conclusion that
the wording of Paragraph 5 of Part 2 of Article 157 of the Criminal Procedural
Code of the Russian Federation is not fully correct. It is hardly advisable to point
out the “order of service”, which is the object of illegal activity of penal system
employees, if this is not stated in the Criminal Code of the Russian Federation.

Keywords: civil servant; employee of the penal system; crimes against state
power, interests of public service, order of service.
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Introduction

Law enforcement practice, ideally, should
mirror the provisions prescribed by law, while
eliminating violation of the rights, freedoms
and legitimate interests of citizens. The ideal
situation is when the law describes an illegal
actin all aspects, simplifying the law enforce-
ment qualification (application). The act that
appeared in a certain period of time is per-
ceived by citizens as normal and not danger-
ous, and only after it is recognized as such
and falls under a legislative prohibition, au-
thorized officials are entitled to combat it by
legal means. Thus, only from the moment the
act is declared criminal, it practically receives
the status of a crime with all the ensuing le-
gal consequences. In legal terms, illegality is
evidence that the issue of combating this so-
cially dangerous actis included in the agenda
of national importance, the state has recog-
nized the public danger of such an act. De-
claring an act criminally punishable is a legal
act (the right) of state power. The disposition
of a criminal law norm describes an act for
which a specific punishment is provided. This
is a general approach to the construction of
criminal law norms.

The article considers crimes against the
established order of service, committed by
employees of institutions and bodies of the
penal system, which are referred to in Para-
graph 5 of Part 2 of Article 157 of the Crimi-
nal Procedural Code of the Russian Federa-
tion. This problem is widely discussed in the
scientific community [1, pp. 59-327; 2; 2-7].
Besides researchers’ opinions, we analyze
the Criminal Code of the Russian Federa-
tion, law enforcement practice provided by
the Constitutional Court of the Russian Fed-
eration, the Supreme Court of the USSR, the
Russian Federation, and statistics of the Fed-
eral Penitentiary Service of Russia, as well
as legal acts of the Russian Empire and the
RSFSR.

2023, vol.

Research part

In the current version of the Criminal Code
of the Russian Federation, the word “ser-
vice” is used about 90 times, but the phrase
“employee of the penal system” is miss-
ing. Chapter 23 of the Criminal Code of the
Russian Federation provides a list of crimes
(7) against the interests of service in com-
mercial and other organizations [8, pp. 577-
589], Chapter 30 - 17 elements of crimes
against state power, interests of public ser-
vice and service in local self-government [8,
pp. 837-868]. Chapter 33 also enumerates a
list of crimes in which the word “service” is
mentioned, but they are directly related to
military service (22 elements). Proceeding
from the fact (and not only) that the generic
object of military crimes is the relations that
develop regarding the provision of the es-
tablished procedure for military service [8,
pp. 932-950], additional specialized legal
acts are used for their qualification (dispo-
sitions of the articles are of a blank nature),
for example, federal laws No. 53-FZ of March
28, 1998 ) (as amended of September 24,
2022) “On military duty and military service”;
No. 76-FZ of May 27, 1998 “On the status
of military personnel”, Presidential decrees
No. 1,237 of September 16, 1999 “Issues of
military service” together with the Regula-
tions on the procedure for military service;
No. 1,495 of November 10, 2007 (as amend-
ed of July 31, 2022) “On approval of the gen-
eral military charters of the Armed Forces of
the Russian Federation”.

In the above regulatory legal acts, the
spheres of life of a serviceman are explicitly
stated. Therefore, the established illegal acts
of military personnel encroach on certain
components of the military service proce-
dure, for instance, non-execution of an order
(Article 332 of the Criminal Code of the Rus-
sian Federation) — on the order of subordina-
tion, desertion — on the military service pro-
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cedure (Article 338 of the Criminal Code of
the Russian Federation).

The stated above shows the possibility
(in case the legislator strives for and prac-
tice needs) to form a separate chapter in
the Criminal Code of the Russian Federation
“Crimes against the order of service in the
penal system”. There is a sufficient number
of normative legal acts specifying its individ-
ual circumstances, but the practice of illegal
activity is not so diverse, and activities of the
penal system (its employees) are fundamen-
tally different from the order and conditions of
military service.

Based on the subject of the study, we fo-
cus on the illegal acts stipulated by Chapter
30 of the Criminal Code of the Russian Fed-
eration, some elements presented in it en-
croach on the state power and interests of
civil service. They differ from other criminal
encroachments and are named as official by
criminal law specialists. With regard to the pe-
nal system, these crimes encroach on public
relations that ensure normal and legitimate
activities of authorities of other state bodies.
Researchers point out that “the direct object
of this group of crimes are social relations
that ensure normal functioning of individual
parts of the state apparatus... In some corpus
delicti, an additional object may be legitimate
interests of citizens or organizations (articles
285, 286 of the Criminal Code of the Russian
Federation); health (Part 3 of Article 286 of
the Criminal Code of the Russian Federation);
life (Part 2 of Article 293 of the Criminal Code
of the Russian Federation); property (articles
285, 286, 293 of the Criminal Code of the
Russian Federation)” [8, p. 838].

The specifics of the crimes under consid-
eration is predetermined by public service
— professional activity to execute powers of
state bodies - official duties of authorized
persons. According to the Federal Law No.
58-FZ of May 27, 2003 “On the system of
public service of the Russian Federation”, the
system of public service includes public civil
service, military service, and law enforcement
service. In Article 7 law enforcement service
is defined as “a type of federal public service,
which is the professional official activity of
citizens holding positions of law enforcement
service in state bodies, services and institu-

tions performing functions to ensure security,
law and order, combat crime, and protect hu-
man and civil rights and freedoms”.

It is worth mentioning that Paragraph 1 of
Article 19 of this law in the first edition stipu-
lates that “the definition of law enforcement
service as a type of federal public service can
be applied from the date of entry of the feder-
al law on law enforcement service” (emphasis
added). The draft federal law “On the law en-
forcement service of the Russian Federation”
has been worked out for about 10 years, but it
has not been completed.

For this reason, since January 1, 2016, this
article has become invalid. The Federal Law
No. 262-FZ of July 13, 2015 “On amendments
to certain legislative acts of the Russian Fed-
eration regarding clarification of the types
of public service and invalidation of Part 19
of Article 323 of the Federal Law “On cus-
toms regulation in the Russian Federation””
amended Article 2 of the Federal Law “On
the system of public service of the Russian
Federation”. In the new edition, the system
of public service includes public civil service,
military service, public service of other types.
Part 3 of this article states that “military ser-
vice and public service of other types, which
are established by federal laws, are types of
federal public service”. In accordance with
Paragraph 2 of Article 9, lists of standard po-
sitions of federal public service of other types
are approved by the President of the Russian
Federation. There is no such a list so far.

The Federal Law No. 197-FZ of July 19, 2018
“On service in the penal system of the Rus-
sian Federation and on amendments to the
law of the Russian Federation “On institutions
and bodies executing criminal penalties in the
form of imprisonment’” does not disclose the
specifics of this service. It, as if repeating the
provisions of similar federal laws, says that it
is a type of “... federal public service, which
is a professional official activity of citizens of
the Russian Federation ... in positions in the
penal system of the Russian Federation ...”
(Paragraph 1 of Article 1). At the same time,
it points out that “.. positions of the penal
system employees... are established in the
federal body of executive authority ...” (Para-
graph 2 of Article 1). The specifics of profes-
sional activities of federal civil servantsis to a
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certain extent reflected in the Law of the Rus-
sian Federation No. 5473-1 of July 21, 1993
(as amended July 26, 2021) “On institutions
and bodies executing criminal punishment in
the form of imprisonment”.

It is noteworthy that Part 1 of Article 26 of
this Law specifies the delegation (transfer) of
powers of legal entities to employees. It says
that “employees of the penal system per-
form their duties and enjoy, within their com-
petence, the rights granted to institutions or
bodies of the penal system, which are provid-
ed for by this law and other legislative acts of
the Russian Federation”. According to Article
14, the rights of institutions executing pun-
ishment include the exercise of control over
compliance with a set of requirements, use
of measures of influence and coercion pro-
vided for by regulatory acts against offend-
ers, inspection and search of convicts, other
persons, their belongings, vehicles (Ruling of
the Constitutional Court of the Russian Fed-
eration No. 428-0-P of March 6, 2008 “On the
complaint of citizen Irina P. Kiryukhina on the
violation of her constitutional rights by Part 6
of Article 82 of the Penal Code of the Russian
Federation and Paragraph 6 of Article 14 of
the Law of the Russian Federation “On institu-
tions and bodies executing criminal penalties
in the form of deprivation of liberty”).

Chapter 5 of the Law “On institutions and
bodies executing criminal punishment in the
form of deprivation of liberty” and Paragraph
12 of Article 14 provide for the procedure for
the use of physical force, special means and
firearms by penal system employees. At the
same time, it determines territories (institu-
tions executing punishments, pre-trial de-
tention facilities, adjacent territories where
regime requirements are established, pro-
tected facilities of the penal system) and du-
ties to be performed (escorting and other
cases established by law).

From a brief description of the specifics of
the service of employees of the penal system,
we return to the category of crimes against
the state power, interests of public service
and service in local self-government bodies
specified in Chapter 30 of the Criminal Code
of the Russian Federation. They can only be
committed:

2023, vol.

— by special subjects (officials [9], repre-
sentatives of the authorities (entitled to the
personal application of state coercion mea-
sures), serving in state bodies). The excep-
tions are bribery and mediation in bribery, as
well as assignment of the powers of an official
and official forgery (officials are also respon-
sible for the commission of official forgery);

— by virtue of the official position held by a
person or using the powers granted to him/
her by the position [10; 11];

— with causing harm to ordinary activi-
ties of public authorities, public service [8,
pp. 838-839].

“The articles of the Criminal Code them-
selves, writes B.V. Volzhenkin, do not offer
any criteria for determining the materiality of
the violation of the rights and legitimate inter-
ests of citizens, organizations, society or the
state, as well as criteria for distinguishing a
significant violation from grave consequenc-
es. Harmful consequences of official crimes
committed in various spheres of activity of of-
ficials are very diverse, and it is hardly pos-
sible to list them specifically in the law. Sig-
nificant violation of the rights and legitimate
interests is not limited only to causing mate-
rial damage. It can be physical, moral, politi-
cal, ideological harm, etc.” [1, p. 129].

Having considered the legislative norms of
Chapter 30 of the Criminal Code of the Rus-
sian Federation, as well as the above conclu-
sion made by a well-known Russian scientist
and other researchers mentioned above, we
come to the conclusion that law enforcement
officers are entitled to give a reasoned, evi-
dence-based assessment themselves and
attribute an illegal act to one of these cate-
gories of official crime. Thus, we are talking
about an evaluative concept.

According to the Resolution of the Plenum
of the Supreme Court of the Russian Federa-
tion No. 19 of October 16, 2009 “On judicial
practice in cases of abuse of official powers
and exceeding official authority”, “significant
violation of the rights of citizens or organiza-
tions as a result of abuse of official powers or
exceeding official authority should be under-
stood as violation of the rights and freedoms
of individuals and legal entities guaranteed by
generally recognized principles and norms of
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international law, the Constitution of the Rus-
sian Federation (for example, the right to re-
spect for honor and dignity of the individual,
personal and family life of citizens, the right to
inviolability of the home and secrecy of cor-
respondence, phone conversations, postal,
telegraphic and other messages, as well as
the right to judicial protection and access
to justice, including the right to an effective
remedy in a state body and compensation for
damage caused by a crime, etc.). When as-
sessing the materiality of the damage, it is
necessary to take into account the degree of
negative impact of the illegal act on normal
work of the organization, the nature and size
of the damage, the number of injured citizens,
the severity of physical, moral or property
damage caused to them, etc.”.

According to V.I. Dineka and N.G. Kadnikov,
“to assess the materiality of the violation of
rights and legitimate interests, the totality
of the circumstances of the case should be
taken into account: these include a number of
victims whose rights have beenviolated; a size
and nature of the harm, its materiality for the
victim, law enforcement interests; presence
of losses and lost profits for a citizen, state...
organizations; creating an environment that
hinders activities of the organization; disrup-
tion of the workflow, etc.”[8, p. 840].

We back the point of view of B.V. Volzhenkin
that “elements of the crime included in Chap-
ter 30 of the Criminal Code are the ones of
so-called general crimes against state pow-
er, interests of public service and service in
local self-government bodies. They can be
committed by any officials (employees) in
any sphere of managerial activity, any state
or municipal body or institution, as well as
Armed Forces, other troops and military for-
mations of the Russian Federation, and entail
various consequences. Besides, other chap-
ters of the Criminal Code contain many spe-
cial elements of crimes committed specifi-
cally by certain officials or in a certain sphere
of activity, or encroaching on certain social
benefits and interests, except for normal ac-
tivities of the public administration appara-
tus” [1, p. 153]. We would like to add that the
law lacks instructions on officials of the penal
system and the corresponding sphere of their
activities.

To establish what specific crimes against
the established order of service are commit-
ted by penal system employees, let us con-
sider the statistics of the Federal Penitentiary
Service of Russia, conducted by the Research
Institute of Information Technologies of the
Federal Penitentiary Service of Russia (RIIT
of the FPS of Russia) [12].

In 2021, 211 indictments were issued for
criminal crimes, in particular:

— crimes against life and health (Chapter
16 of the Criminal Code of the Russian Fed-
eration), in particular, murder (Article 105 of
the Criminal Code of the Russian Federation),
newborn child murder by the mother (Arti-
cle 106 of the Criminal Code of the Russian
Federation), murder committed in a state of
passion (Article 107 of the Criminal Code of
the Russian Federation), murder commit-
ted when exceeding the limits of necessary
defense or when exceeding the measures
necessary for detention of a person who
has committed a crime (Article 108 of the
Criminal Code of the Russian Federation) —
2; causing death by negligence (Article 109
of the Criminal Code of the Russian Federa-
tion) — 0; intentional infliction of serious harm
to health (Article111 of the Criminal Code of
the Russian Federation), intentional inflic-
tion of moderate harm to health (Article 112
of the Criminal Code of the Russian Federa-
tion) - 2;

— crimes against property (Chapter 21):
theft (Article 158 of the Criminal Code) - 8;
fraud (Article 159 of the Criminal Code) — 13;
embezzlement (Article 160 of the Criminal
Code) - 1; extortion (Article163 of the Crimi-
nal Code) - 0;

— crimes against public safety (Chapter
24): hooliganism (Article 213 of the Criminal
Code of the Russian Federation) — O;

— crimes against public health and pub-
lic morality (Chapter 25): illegal acquisition,
storage, transportation, manufacture, pro-
cessing of narcotic drugs, psychotropic sub-
stances or their analogues, as well as illegal
acquisition, storage, transportation of plants
containing narcotic drugs or psychotropic
substances, or their parts containing narcotic
drugs or psychotropic substances (Article
228 of the Criminal Code of the Russian Fed-
eration) — 19;
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— crimes against traffic safety and opera-
tion of transport (Chapter 27): violation of
traffic rules and operation of vehicles (Article
264 of the Criminal Code of the Russian Fed-
eration) - 9:

— crimes against the state power, inter-
ests of public service and service in local
self-government bodies (Chapter 30): abuse
of official powers (Article 285 of the Criminal
Code of the Russian Federation) — 8; abuse
of official powers (Article 286 of the Criminal
Code of the Russian Federation) — 45; tak-
ing a bribe (Article 290 of the Criminal Code
of the Russian Federation) — 71; official forg-
ery (Article 292 Criminal Code of the Russian
Federation) — 3; negligence (Article 293 of the
Criminal Code of the Russian Federation) — 14
(crimes against the service committed — 141,
or 66.8%);

— other crimes (other chapters and articles
of the Criminal Code of the Russian Federa-
tion) — 16 (7.58%).

So, in 2021, employees of institutions and
bodies of the penal system did not commit
any specific crimes against the established
order of service, fixed in Paragraph 5 of Part 2
of Article 157 of the Criminal Procedural Code
of the Russian Federation; 66.8% of their il-
legal activities, provided for by Chapter 30 of
the Criminal Code of the Russian Federation,
were directed against state authorities and
interests of the civil service.

For the analysis to be more sophisticated, let
us consider history of the issue, individual legal
documents of the Russian Empire and the RS-
FSR. The outstanding Russian pre-revolution-
ary scientist N.S. Tagantsev wrote that “histori-
cal interpretation is known to be important in
the field of current legislation. For example, we
want to study some legal institution that exists
at a given time, then in order to properly under-
stand it, we should trace its historical fate, i.e.
the reasons for which this institution was es-
tablished, and the modifications that it under-
went in its historical development” [3, p. 21].

The Code of Criminal and Correctional
Punishments of 1845 [14] had Section 5 “On
crimes and misdemeanors in public and so-
cial services”. It contained 11 chapters (arti-
cles 329-505), each of which had its own in-
dividual name in accordance with the content
of criminal law norms (Figure), which covered

2023, vol.

a wide variety of illegal activities and provid-
ed for various types of punishments. In our
research we are interested in Chapter 11, in
particular Section 1 “On crimes and misde-
meanors of officials during investigation and
trial” (articles 426-434) and Section 3 “On
crimes and misdemeanors of police officials”
(articles 446-459).

Section 1 contains elements of crimes and
offenses with certain penalties. They are the
following:

— an official fails to comply with the rules
and forms prescribed by law during investi-
gation due to the negligence or ignorance of
their duties (1), or selfish or other personal
purpose (2) (Article 456);

— negligence of an official who has not
launched the investigation, having sufficient
reason (1) or if he/she is guilty due to exces-
sive leniency or any predilection for persons,
subject to investigation (2) (Article 429);

— an official does not conduct an initial in-
terrogation with the accused within a day af-
ter he/she appears or is brought by a judicial
investigator or a police officer who, in case
the investigator does not arrive to interrogate
a person within a day, does not draw up a pro-
tocol attached to the case and does not an-
nounce to the accused the reasons for his/
her detention (Article 460);

— slow investigation conducted by an offi-
cial in the absence of special obstacles or dif-
ficulties or due to hatred, enmity, other illegal
motives (Article 461);

— an investigator threatens the accused to
confess or a witness to testify, or the torture
and cruelty during the investigation (Artic-
le 462);

— an official provides the guilty person with
means of justification prohibited by law dur-
ing the investigation or trial, or weakens the
strength of evidence against the guilty person
(Article 463)

— any negligence or abuse of an official “in
cases not fixed in this section” in office, dur-
ing investigation or in court (Article 464).

Section 3 stipulates liability for:

— the failure to provide the authorities with
the papers submitted by detainees, unless
prohibited by law (Article 478);

— the failure to inform the authorities on the
part of a police official who has taken a citizen
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Section 5
On crimes and misdemeanors in public
and social services

Chapter 1
On non-fulfillment of decrees, regulations
and legal requirements in the service

Chapter 2
On abuse of power and illegal
absence thereof

Chapter 3
On illegal actions of officials in the
storage and management of property
entrusted to them in the service

Chapter 4
On forgery in the service

On violation of the rules established
upon entering the service and
dismissal from it

Chapter 5 Chapter 6
On injustice On bribery and extortion
Chapter 7 Chapter 8

On violation of the order of entering
the service, holding the position
and resigning from it

Chapter 9
On crimes and misdemeanors in relations
between superiors and subordinates

Chapter 10
On slowness, negligence and non-
compliance with the established
order in office

Chapter 11
On crimes and misdemeanors of officials in some
special types of service

Figure. Code of Criminal and Correctional Punishments (1845)

into custody when it is provided by law (in cit-
ies within one day, in the county within a week
or with the first mail) (Article 479);

— detention in custody for more than a pe-
riod determined by a court sentence (without
legal grounds) (1) or if it is proved that this is
done because of enmity, revenge or for other
similar reasons (2) (Article 480);

— negligence of an official or guards in case
a prisoner escapes (1) or deliberate favoring,
facilitating the escape (2) (Article 481);

— any violence against detainees even to
prevent escapes or pacify prisoners, any un-
specified and illegal measure on the part of
prison guards and warders (Article 482);

—predilection of an official for one of the
parties to the detriment of the other when ex-
ecuting a court decision (Article 484);

— harassment of a party when executing a
court decision (Article 485);

— mitigating execution of punishment (by
mistake, leniency or weakness) contrary to
a court sentence (1) or out of self-interest of
different types (2) (Article 486);

— strengthening punishment by a police of-
ficial beyond the measure established by the
court by mistake (1) or intentionally, out of re-
venge, self-interest (2) (Article 487);

— negligence or abuse of authority in cases
“not specifically indicated in this section in
particular, about the duties and responsibili-
ties of police officials” (Article 488).

Having meaningfully presented two sec-
tions of the Code on Criminal and Correctional
Punishments (1845), we will outline provisions
of the criminal legislation of the Soviet period.
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Chapter 2 of the Criminal Code of the RS-
FSR of 1922 was called “Official crimes”. It
provided for the following crimes: abuse of
power (Article 105; the article had a note:
“officials are persons holding permanent or
temporary positions in any public (Soviet)
institution or enterprise, as well as in an or-
ganization or association that has certain
rights, duties and powers under the law in the
implementation of economic, administrative,
educational and other nationwide tasks”); ex-
cess of power (Article 106); inaction of power
(Article 107); negligent attitude to service (Ar-
ticle 108); discrediting of power (Article 109);
abuse of power, excess or inaction of power
and negligent attitude to service (Article 110);
an unjust sentence imposed by the judge for
mercenary motives (Article 111); illegal deten-
tion and coercion to testify during interroga-
tion through the use of illegal measures by
the party conducting investigation or inquiry
(Article 112); embezzlement of money or oth-
er valuables by virtue of the official position
(Article113); receipt of any form of a bribe by
a person doing state, union or public service
personally or through intermediaries to per-
form or non-perform of any action included in
the scope of official duties of this personinthe
interests of the giver. The same actions com-
mitted by an official with special powers, or
appropriation of particularly important state
values. Mediation in the commission of the
stated crime, as well as concealment of brib-
ery. Receiving a bribe committed under ag-
gravating circumstances, such as: a) special
powers of the official who has taken a bribe,
b) violations of his/her duties of service or c)
admission of extortion or blackmail (Article
114) (the person who has given a bribe is not
punished only if he/she promptly declares ex-
tortion of a bribe or assists in the disclosure of
a bribery case); provocation of a bribe (Article
115); official forgery (Article116); disclosure
by officials of information not subject to dis-
closure (Article 117); officials’ failure to sub-
mit the necessary information, certificates,
reports, etc. on time at the request of central
or local authorities, the submission of which is
mandatory for them by law (Article 118).

As the researchers note, in the above
chapter, “along with elements of general of-
ficial crimes that can be committed in any

2023, vol.

field of activity and by any subject belonging
to the category of officials, elements of spe-
cial crimes in the service were also included,
which were subsequently (in the Criminal
Code of the RSFSR of 1960) singled out as
crimes against justice ...” [1, pp.31-32].

Chapter 3 of the Criminal Code of the RS-
FSR of 1926 “Official crimes” practically re-
peated Chapter 2 of the Criminal Code of
the RSFSR of 1922 with separate editorial
clarifications. Chapter 7 of the Special Part
of the Criminal Code of the RSFSR of 1960
was called “Official crimes” and included 6
articles: Article 170 (abuse of power or offi-
cial position; the article had a note: “officials
in the articles of the present chapter are un-
derstood to be persons who permanently or
temporarily perform functions of government
representatives, as well as those who perma-
nently or temporarily hold positions in state
or public institutions, organizations or enter-
prises related to the performance of organi-
zational and administrative or administrative-
economic duties, or performing such duties
in the specified institutions, organizations and
enterprises by special authority”); Article 171
(abuse of power or official authority); Article
172 (negligence); Article 173 (taking a bribe);
Article 174 (giving a bribe; the article had a
note: “the person who has given a bribe is re-
leased from criminal liability in case of extor-
tion of a bribe or if this person has voluntarily
reported the incident after giving a bribe”);
Article 175 (official forgery).

Without going into a detailed analysis,
we will mention that the number of crimes
against state power and the interests of the
civil service decreased significantly in the So-
viet period, while their names correlate with
the Code of Criminal and Correctional Pun-
ishments of 1845.

Conclusion

So, let us sum up the stated above.

1. The Code of Criminal and Correctional
Punishments exhaustively defined illegal ac-
tivity of officials, police officials, prison lock
keepers, wardens, guards, judicial investiga-
tors and, accordingly, depending on the na-
ture of the illegal act, provided for a certain
type of punishment. There was an interesting
form of punishment that would be relevant to-
day. It is as a deduction from the time of ser-
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vice (from seniority) from six months to one
year. Such a type of punishment would be ef-
fective and in modern conditions, would have
a positive effect on the responsibility of deci-
sions taken by civil servants, would not entail
a criminal record and other negative conse-
quences.

2. The Code of Criminal and Correctional
Punishments of 1845 is the most impor-
tant legal act of the Russian Empire, some
of its provisions are of undoubted interest to
modern legislators and scientists. Russians
should have an idea of it as a significant his-
torical legal monument. However, this does
not mean mindlessly copying its provisions,
even borrowing some without taking into ac-
count modern reality. Attractiveness of the
document cannot be compensated by the
complexity of its practical application, it con-
tained 1,711 norms (in different editions in dif-
ferent ways and without taking into account
the additions made).

3. In Paragraph 5 of Part 2 of Article 157
of the Criminal Procedural Code of the Rus-
sian Federation, the legislator should not talk
about crimes against the established order of
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Abstract

Introduction: the article is devoted to the study of foreign experience in the
legal regulation of pretrial procedures in criminal cases, as well as the analysis of
the possibility of implementing the most effective forms of judicial control over the
legality of the preliminary investigation in the Russian criminal procedure legisla-
tion. Purpose: based on a comparative legal analysis of the regulation of criminal
pretrial procedures, to determine ways to further reform the stage of preliminary
hearing of a criminal case in the Russian criminal procedure legislation. Methods:
dialectical method of cognition, as well as general theoretical methods based
on it: analysis, synthesis, induction, deduction, ascent from the abstract to the
concrete, etc. The validity of the conclusions and recommendations contained
in the article is ensured by the complex application of general and private scien-
tific methods: historical, logical, comparative legal, statistical, sociological and
others. Results: in the continental and Anglo-Saxon systems of law, with the dif-
ference in the forms of judicial activity on committal for trial, the legislator deter-
mines judicial verification of the legality of the preliminary investigation, as well as
the validity of charges against the person, as the main tasks to be solved at this
stage of criminal proceedings. Legalization of these tasks is carried out through
the subject and limits of the control activity of the court, which are expressed ei-
ther in the procedural form of trial, or in the scope of the powers of the court at this
stage. Conclusions: in the Anglo-American and continental legal systems, there
are two models of committal for trial: 1) by criminal justice bodies at the stage of
completion of pre-trial proceedings, or by an independent judicial body to whose
jurisdiction this criminal case is not assigned. In this model, the legislator explic-
itly states that the legality and validity of charges against a person, as well as the
sufficiency of evidence for consideration of the criminal case on the merits, are
subject to prosecutorial or judicial control; 2) by the court authorized to resolve
the criminal case on the merits. Following the principle of the court’s indepen-
dence when deciding on the guilt (innocence) of the defendant when making the
final court decision, the legislator models the control judicial activity in a veiled
manner, avoiding direct indication of the need to assess factual and procedural
sides of the prosecution at the preliminary hearing stage. However, this goal can
be traced in the scope of the powers granted to the court, which presuppose an
assessment of the sufficiency of suspicion or materials for consideration of the
case in court.

Keywords: criminal proceedings; judicial control; preliminary hearing;
powers of the court; prosecution; legality; prosecutor; defense party.
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Introduction ings [2]. A prima facie case, which is translat-

In the countries of the Anglo-Saxon le-
gal family, summary proceedings in criminal
cases of small and medium gravity are quite
popular; they imply simplification of the pro-
cedural form due to the absence of additional
stages, including committal for trial. It should
be emphasized that preliminary inquiry and
preparatory hearings are two independent
procedures with specific tasks conducted
by the Magistrate’s Court and the Corona
Court [1]. The legislation of the United King-
dom assumes such only in the Crown Court
for criminal cases related to the jurisdiction of
jury, which brings us back to the practice of
the Russian legislator after amendments and
additions to Article 432 of the RSFSR Crimi-
nal Procedural Code (as amended by the Law
of the Russian Federation of July 16, 1993). A
distinctive feature of the English model of pre-
liminary inquiry is separation of jurisdiction,
which provides independent judicial control
over the legality of pre-trial proceedings and
the validity of charges. This issue falls within
the competence of the Magistrate’s Court,
which does not consider the criminal case on
the merits, which saves the Crown Court from
assessing factual circumstances of the case
before the trial begins.

The core

In accordance with Paragraph 3 (a) of Ar-
ticle 44 of the Criminal Procedure and Inves-
tigations Act 1996, the trial is carried out ac-
cording to the rules of preliminary inquiry of
the case, that is, the magistrate judge analyz-
es factual and formal sides of it. The relevant
procedural activity is as follows.

First, the judge considers a prima facie
case to exclude an unfounded accusation in
court. In the specialized literature, attention
is focused on the fact that in this case, ac-
cusatory evidence is subject to verification,
which in their totality illustrate the quality of
the prosecution’s work in pre-trial proceed-

2023, vol.

ed as “evidence at first glance” or “sufficient
to establish a fact or create assumptions”
[3, p. 156], at the stage of committal for trial,
should represent the establishment of a le-
gally required refutable presumption of the
commission of a crime by a specific person.
A prima facie case, verified by a magistrate
judge, is a factual basis for a criminal claim
that is sufficiently substantiated by evidence
to justify the verdict in favor of one party, pro-
vided that such evidence is not refuted by the
other party [4]. When investigating the ac-
tual basis of the charge, the judge is entitled
to conduct investigative and judicial actions,
such as, for example, examination of written
documents, interrogation of witnesses, etc.
It should be noted that the evidentiary activ-
ity of the magistrate’s court at this stage of
the process is formalized and limited to cer-
tain limits. Thus, from the point of view of
subjects of evidence at the stage of prelimi-
nary inquiry, only the evidence collected by
the prosecution is examined, and from the
point of view of sources — written testimony
of witnesses given under oath, and other
documents.

Second, preliminary inquiry is aimed at fa-
miliarizing the parties with each other’s ac-
tions, which implies not only mandatory par-
ticipation of the accused at this stage, but
also determination of its procedural position
regarding the charge. The parties work out
the tactics of defense and prosecution and
consider possibilities and conditions for us-
ing the mediation mechanism. The powers of
the judge in verifying the sufficiency of evi-
dence have a vector of favoring the defense,
which is manifested in the following rule: the
decision to bring to trial, taking into account
the sufficiency and content of the indict-
ment evidence, and not only their quantitative
characteristics, is taken if the accused does
not have a defender or if the defender indi-
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cates that the evidence available in the case
is not enough to establish the existence of
a prima facie case. That is, in fact, the exis-
tence of a legal dispute about the sufficiency
of evidence for trial excludes formal adop-
tion of the corresponding decision by the
judge.

Third, as in the stage of preparing a case
for judicial review in the Russian criminal pro-
cess, at the stage of preliminary inquiry, the
jurisdiction of the criminal case and the com-
position of the court are determined, which in
certain cases depends on the will of the ac-
cused.

Thus, the trial procedure is sufficiently bal-
anced from the point of view of checking the
legality and validity of the charge, the suf-
ficiency of evidence to consider the case on
the merits, but in the absence of any influence
on the internal conviction of the court directly
making the final procedural decision.

A different situation develops during pre-
paratory hearings in the Crown Court. This
stage can also be defined as subsidiary, but
the list of grounds for its conduct is open,
which leaves a wide field for judicial discre-
tion. Thus, in accordance with Article 29 of
the Law on Criminal Proceedings and Inves-
tigations 1996, preparatory hearings in crimi-
nal cases considered both with the participa-
tion of jurors and in another composition of
the court can be appointed if:

— the judge of the Crown Court, based on
the content of the indictment, determines that
this case is of particular complexity;

— it takes the jury a long time to swear;

— at least one of the crimes incriminated in
the indictment to at least one of the accused
is related to terrorist activities.

The powers of the judge during prepara-
tory hearings are not limited to solving orga-
nizational issues, since he/she is entitled to
make a decision on admissibility of evidence,
termination of criminal prosecution against a
person, as well as consolidation of charges
brought against one person. In our opinion,
the fact that the court gets acquainted with
materials and analyzes a factual side of the
case is also evidenced by the content of or-
ders that it is entitled to give to the prosecu-

tor, in particular: preparation of evidence for
the prosecution in a form that is understand-
able to jurors, as well as provision of these
proofs to the accused and the court with a
separate list of those proofs to which the rule
on witness protection applies (that is, disclo-
sure of information is not possible), according
to Chapter 4 (b, c) Article 29 of the Criminal
Procedure and Investigations Act 1996

Speaking about the problem of the judge’s
independence in resolving criminal cases in
the context of the existence of a procedure
for preparatory hearings, we believe that an
open list of the grounds for their conduct, as
well as the powers obliging the judge to delve
into a factual side of the charge, neutralize
the importance of independent trial in magis-
trate’s courts.

The specifics of the federal structure of
the United States predetermines the differ-
ent attitude of state legislation to prelimi-
nary hearings of a criminal case. So, in some
states, they are carried out for every signifi-
cant criminal case [5], in others — only on the
initiative of the defense [6], and somewhere
— in cases of serious crimes [7, p. 499]. Ju-
risdiction also differs accordingly. As a gen-
eral rule, preliminary hearings are conducted
by magistrate’s courts, but they can also be
included in the composition of courts of an-
other levels, for example, justice or local, Su-
preme Court of the state, etc. The trial model
is similar in its content to the English one de-
scribed above. We will highlight a few fea-
tures common to the legislatures of various
states.

First, unlike the English model, commit-
tal begins with registration of the indictment
document with the judge, entitled to call the
official initiating the prosecution, request ad-
ditional materials, call the defense, and de-
cide on a measure of restraint. Second, a
closed trial is held with the participation of
the parties for preliminary consideration of
the case and study of the sufficiency of evi-
dence collected by the prosecution. During
it, it is possible to conduct interrogations of
the accused and witnesses, examine docu-
ments and, as a result, make a decision on
further movement of the criminal case or its
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termination. The described mechanism is
characterized as a pre-accusation phenom-
enon, since the judge analyzes the totality of
the accusatory evidence and their sufficiency
for bringing a person to court. Third, commit-
tal has significant differences depending on
an initiator. So, if a criminal action is initiated
by a complaint of the victim or information re-
ceived from the police, then the decision of
the magistrate judge is final. If a criminal case
with the indictment is submitted by the prose-
cutor, then the final decision on committal for
trial is made by a grand jury. At the same time,
the grand jury process rules do not imply a n
adversarial core, since only the prosecutor
participates in the closed meeting, and only
the evidence presented by him is subject to
investigation. The only question put before
the grand jury is the approval of the indict-
ment [8, p. 134]. Fourth, during preparatory
hearings, the parties are familiarized with the
evidence of the procedural opponent. The re-
sult of this procedural action may be a state-
ment by the defense party of a petition for the
recognition of the totality of evidence by the
prosecution insufficient to consider the crimi-
nal case on the merits, as well as a petition for
the recognition of inadmissible evidence that
was obtained in violation of the rights of the
accused.

Russian researchers have different points
of view to the Anglo-American model of pre-
liminary hearings. Thus, some specialists
back division of jurisdiction [9; 10]; however,
as we have already said, committal and pre-
paratory hearings in both models are con-
ducted by different judges, while in the lat-
ter case, as in the Russian model, the judge
whose competence includes consideration of
a criminal case on the merits does not remain
neutral to the preliminary analysis of collect-
ed evidence. The undoubted advantage, in
our opinion, is the absence of a voluminous
and time-consuming and financially costly
judicial investigation, since there is no need
to collect evidence at the judicial stage and
postpone the trial. Besides, as T.K. Ryabinina
rightly points out, the termination of a criminal
case at the trial preparation stage is not per-
ceived as failed work by the prosecution, and
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judicial decisions not related to the appoint-
ment of a court session are not regarded as
unreasonable, premature and indicative of
judges’ prejudice, since the court should not
consider the essence of the accusation at this
stage [11].

In the countries of the continental legal
system, the legislative approach to the com-
mittal regulation is radically different from the
one in the UK and the USA. We will consider
the most illustrative criminal procedural forms
adopted in France and Germany.

Thus, in accordance with Articles 175-179
of the 1958 Code of Criminal Procedure of
France [12], committal is not an independent
stage of the criminal process, but is a form of
the preliminary investigation completion. Pro-
cedural actions at this stage are carried out
by the investigating judge under the supervi-
sion of the prosecutor. Having recognized the
investigation as over, the investigating judge
notifies the defense party about it and trans-
fers the criminal case to the prosecutor, who
within one month, if the accused is in cus-
tody, or three months in other cases, stud-
ies the materials of the criminal case for the
legality and validity of the charge, complete-
ness of the investigation and makes one of
the following decisions: on the termination of
the criminal case, referral of the case for ad-
ditional investigation, and referral of the case
to the court. In 2019, Article 175.1 of the 1958
Code of Criminal Procedure of France has
been amended to grant the defense the right
to petition the prosecutor to send a criminal
case for additional investigation, indicating
procedural actions that, in its opinion, should
be carried out by the investigating judge [13].

To fulfill the requirement for a reasonable
period of criminal proceedings, a person who
has been charged, a witness who has been
assisted, or a civil plaintiff has been granted
the right, after the expiration of the period
established for the investigation, to apply to
the investigating judge with a petition for a
decision on the indictment and the transfer of
the case to the court or the termination of the
criminal case. A similar petition may be filed
if no investigative actions are carried out in a
criminal case within four months.
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It should be noted that the prosecutor’s
instructions on the conduct of additional in-
vestigation or the termination of a criminal
case are not final and can be appealed by the
investigating judge at the investigative cham-
ber of the Court of Appeal, entitled to con-
duct criminal proceedings and make a final
decision on either committal or termination of
criminal prosecution (articles 229.1 and 230
of the Code of Criminal Procedure of France).

If the decision on further movement of
the criminal case is agreed, the investigating
judge is entitled to refer the case to the court,
if it belongs to the jurisdiction of the assize
court. A distinctive feature of committal is the
mandatory requirement for the investigating
judge to substantiate the sufficiency of evi-
dence of the person’s guilt, if the evidence it-
self collected by the by the prosecution is not
given in this document.

The trial preparation procedure is interest-
ing. Thus, on the basis of the Law No. 2002-
1138 of September 9, 2002, the effect of Ar-
ticle 268 of the Code of Criminal Procedure of
France (the obligation for the judge to serve
an indictment order with the criminal case be-
ing submitted to the court) was struck down,
which was related to the above-mentioned
procedure for completing the preliminary in-
vestigation. In 2021, Article 222.1 of the Code
of Criminal Procedure of France was put into
effect. It stipulated the possibility for the ac-
cused to file a petition for violation of his/her
right to know what he/she is accused of (fail-
ure to inform about the initiation of a criminal
case, failure to submit a decision on the in-
dictment) to the president of the investigat-
ing chamber, which, as already noted, is the
body of procedural control over the activi-
ties of the investigating judge. This petition
can also be filed after the entry into force of
the decision on the indictment [14]. Thus, the
legislator excluded the powers of the court to
monitor compliance with the rights and legiti-
mate interests of the accused at the stage of
preliminary investigation. We believe that the
current committal model to the greatest ex-
tent prevents the court from participating in
the investigation of factual circumstances of
the criminal case before its consideration on

the merits due to assignment of this function
to the prosecution represented by the investi-
gating judge and prosecutor.

The trial preparation procedure provided
for by the German Code of Criminal Proce-
dure of 1987 is the closest to the Russian one.
This stage is one of the main ones, character-
ized as “preparatory hearings” and is manda-
toryin all criminal cases, regardless of the se-
verity of the act imputed to the person, as well
as the jurisdiction of the case. In connection
with the latter, the composition of the court
authorized to make a decision on the appoint-
ment of preparatory hearings can be as such:

— the judge alone, if the case is referred to
the jurisdiction of the local court;

— a panel of three judges, if the case is re-
ferred to the jurisdiction of the grand cham-
ber of the land court;

— a senate consisting of five judges, if the
case is referred to the jurisdiction of the Su-
preme Land Court (articles 24, 73, 129 of the
Courts Constitution Act of 1975 [15]).

In accordance with Article 203 of the Ger-
man Code of Criminal Procedure, the subject
of judicial review is the validity of the charge,
which is formulated as follows: “the court
shall decide to open main proceedings if,
in the light of the results of the preparatory
proceedings, there appear to be sufficient
grounds to suspect that the indicted accused
has committed an offence” [16]. The German
legal community criticizes the above formula-
tion on the same grounds as in the doctrine
of the Russian criminal process. Researchers
point out the need for judicial preliminary as-
sessment of the facts and evidence available
in the case materials, since the court should
decide whether conviction of the accused
is more likely than an acquittal [17, p. 392].
It is proposed to change the subject of judi-
cial control at the preliminary hearing stage
by assigning assessment of the evidentiary
material in terms of refuting the presumption
of innocence to the prosecutor’s office [18,
p. 179], as it is done in the French model de-
scribed above.

The German legislator, like the Russian
counterpart, is constantly improving the
committal procedure to minimize the court’s
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intrusion into the field of checking the charge
at this stage. However, the study of the sub-
stantive side of judicial control, as well as fi-
nal procedural decisions that can be taken by
the court before the start of the main hear-
ing, allows us to state that the construction
of such a model is still far from completion.
In particular, the court is authorized to study
the contents of the indictment and evaluate
key results of the investigation, and if there
are doubts about their legality and the validity
of the charges, to terminate the criminal case
(Part 2 of Article 200 of the German Code
of Criminal Procedure). Moreover, in 2021,
this norm was amended to expand limits of
judicial control. In case of doubts about the
sufficiency of evidence or the presence of a
corresponding petition from the defense, the
court is entitled to decide on collecting new
evidence before the start of the main trial “to
better clarify the essence of the case” [19],
and such a decision is not subject to appeal.
In our opinion, the obligation to study and
evaluate factual and legal sides of the charge
is also evidenced by the requirement that
the court’s decision to terminate the crimi-
nal case shall be based on factual or legal
grounds (Article 204 of the German Code of
Criminal Procedure). However, the legisla-
tor focuses on the impartiality of the court
when making decisions on opening the main
hearing, terminating or suspending proceed-
ings in the case, since in none of the above
cases the court is bound by the opinion of the
prosecution office (Article 206 of the German
Code of Criminal Procedure).

The special literature notes that the very
content of the decision to appoint the main
hearing of a criminal case (Article 207 of the
German Code of Criminal Procedure) char-
acterizes the activity of judicial control as “an
assessment of the sufficiency of suspicion
in terms of the volume of evidentiary mate-
rial, as well as its content” [20, p. 28]. Thus,
the descriptive and motivational part of the
procedural act should specify the amend-
ments subject to which the court admits the
charges for the main hearing: several crimes
are charged and criminal prosecution is ter-
minated for certain episodes; a person is

2023, vol.

charged with an act that differs from the
one described in the indictment by qualify-
ing features. If the court has reclassified the
actions of a person at the preliminary hear-
ing stage, then the public prosecution office
shall submit a new bill of indictment corre-
sponding to the court’s decision (Part 3 of
Article 207 of the German Code of Criminal
Procedure).

It should be noted that the effectiveness
of judicial activity at the preliminary hear-
ing stage is subjected to well-founded criti-
cism, which, when summarizing various
scientific positions, boils down to two main
problems: formalism of judicial control, as
well as its impact on the judge’s inner con-
viction in the preliminary and main judicial
proceedings.

A common feature in the characterization
of the control function of the court is the the-
sis that preliminary hearings practically do
not fulfill their tasks, since a deep judicial in-
vestigation of the results of the prosecution’s
actions is not carried out in the vast majority
of cases [21, p. 4]. The validity of this thesis
is also evidenced by statistical data, accord-
ing to which in German courts in 99% of the
cases, decisions on the appointment of the
main hearing are made based on the results
of the preliminary hearing [22, p. 163]. The
quality of the prosecution office’ activity,
which we do not question, cannot substanti-
ate this situation; however, according to the
judges themselves, there is no “filtering ef-
fect”, since for the overwhelming majority of
criminal cases considered, for example, in
district courts, the procedure for obtaining
evidence is almost never conducted, and the
activity is reduced to filling out the form re-
quired for the start of the main hearing [23,
p. 330]. We believe that the above can be
fully attributed to the Russian courts, which
is also characterized by excessive workload
of the system and the need to comply with
the deadlines set for the start of the trial. Be-
sides, all the circumstances related to the
study of evidence collected in the case are
determined during judicial investigation. It is
a time-consuming stage from a time point of
view.
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An independent problem for both Russian
and German criminal proceedings is formed
by the fact that the preliminary hearing is con-
ducted by the same judge who will consider
the criminal case on its merits. Such proce-
dural rules, despite their practical validity,
cannot protect the judicial community from
accusations of bias, which is based on the
opinion already formed by the judge at the
time of the preliminary hearing, both about
the identity of the accused and the validity
of the claimed criminal claim. In this regard,
the results of empirical studies conducted
using the method of computer procedural
modeling are interesting, which showed that
the judges overwhelmingly sought to confirm
the hypotheses previously put forward on the
basis of the indictment, limiting themselves
in the main trial to the statement of already
established facts [24, p. 297]. As a counter-
argument, it can be mentioned that neither in
accordance with the provisions of Article 204
of the German Code of Criminal Procedure,
nor in accordance with the rules provided for
in Article 229 and Chapter 34 of the Criminal
Procedural Code of the Russian Federation,
thejudgeis notchargedwith athorough study,
analysis and evaluation of the indictment.
Hence, a certain dualism arises in assessing
the significance of preliminary hearings, since
the scope and totality of the judge’s powers,
as well as their actual implementation, on the
one hand, reduce procedural guarantees of
the right to defense and level the regime of
“protecting” the accused from unfair involve-
ment in the trial as a defendant and, on the
other hand, prevent emotional fixation of the
judge on the hypotheses of the prosecution,
the presence of which, as we have already
noted, is established empirically. So, follow-
ing the logic of the German legislator, by ap-
pointing the main hearing, the judge publicly
expresses consent with the presence of rea-
sonable and sufficient suspicion in the mate-
rials received from the prosecutor, which im-
plies a high probability of the verdict of guilty,
as required by the prescriptions of Article 203
of the German Code of Criminal Procedure.
This circumstance devalues the human rights

significance of the preliminary hearing mech-
anism [25, p. 211].

Both in Western and Russian legal science,
there is an opinion on the need to abolish the
institution of preliminary hearing, that is, in
fact, to eliminate judicial control over prelimi-
nary investigation results. It seems that this
position is too peremptory. For example, in
the German criminal process, general prepa-
ratory actions are woven into the structure of
preliminary hearings, during which procedural
issues necessary for the consideration of the
case on the merits are resolved (for example,
jurisdiction, subject of the trial). The judge
also solves a whole range of organizational
issues related directly to the preparation of
future hearings, which cannot be transferred,
say, to the preparatory part of the main trial.
Taking into account the fact that the vast ma-
jority of criminal cases are investigated by the
police, the abolition of the intermediate stage
of proceedings implies that the quality of their
work will determine the possibility of trial.
Historically, in those periods when the state
wants to raise the importance of the prosecu-
tor’s office (or the prosecutorial power as a
whole, as it was in Russia in the last century),
or the trend to simplify (accelerate) judicial
proceedings prevails, the legislator abolishes
the stage of preliminary hearing or minimizes
the powers within the function of judicial con-
trol [26, p. 40; 27, p. 911].

Conclusion

Comparative legal analysis of the com-
mittal mechanism in legislation of individual
countries allows us to state that, with the ex-
ception of some nuances due to established
legal traditions, there are two models in the
Anglo-American and continental legal sys-
tems:

— by the criminal justice authorities at the
end of pre-trial proceedings or by an inde-
pendent judicial body to whose jurisdiction
this criminal case has not been assigned;

— by the court authorized to resolve this
criminal case on the merits.

When regulating the first of these models,
the legislator directly indicates that the legal-
ity and validity of the charges brought against
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the person, as well as the sufficiency of evi-
dence for consideration of the criminal case
on the merits, are subject to prosecutorial or
judicial control. In the second case, following
the principle of independence of the court
when deciding on the guilt (innocence) of the
defendant when making the final court deci-
sion, the legislator models the control judicial
activity in a veiled manner, avoiding direct
reference to the need to assess factual and
procedural sides of the accusation at the pre-
liminary hearing stage. However, this goal can
be traced in the scope of the powers granted
to the court, in particular, assessment of the
sufficiency of suspicion or materials for the
case consideration in court. If in the first of
these models, legally and psychologically,
the court remains independent when mak-
ing a decision on a criminal case, then in the
second it is bound by its own decision on
committal, based on a preliminary assess-
ment of the received materials of the criminal
case.

The search for the optimal model of the
preliminary hearing at the legislative level
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Introduction: the article is devoted to the analysis of public service of other
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Introduction.

Public administration in modern society
is a complex socio-legal category that in-
cludes a variety of public relations, including
those aimed at maintaining the established
law and order, strengthening the rule of law,
and ensuring security. The central place in
ensuring implementation of the listed func-
tions is assigned to specialized law enforce-
ment agencies, as well as their officials. Law
enforcement activities should be carried out
by qualified and professionally trained law en-
forcement officers, and the legal regulation of
public service should meet modern require-
ments for the formation and development of
a democratic state [1]. The improvement of
public administration is currently doomed to
failure if attention is not paid to improving the
efficiency of professional activities of civil ser-
vants, which, in turn, cannot be realized with-
out building a unified system of public service.
It is worth mentioning that the unity of organi-
zational and legal foundations of the civil ser-
vice is one of the fundamental principles of
building the civil service system, enshrined in
Part 1 of Article 3 of the Federal Law “On the
civil service system of the Russian Federa-
tion” (hereinafter — Federal Law No. 58-FZ).
This principle provides for the need to ensure
a uniform approach to the construction, orga-
nization and legal regulation of civil service.
In our opinion, the task of ensuring the unity
of civil service today is an unsolved problem,
which affects effectiveness of functioning of
the state apparatus in Russia.

Public service of other types in the Russian
public service system

The very first law adopted in modern Rus-
sia in relation to the civil service, which laid
foundations for its legal regulation and con-
struction, was the federal law “On the founda-
tions of the civil service of the Russian Feder-
ation”, adopted in 1995. The construction of a
comprehensive modern system of public ser-
vice in fact began in 2003 with the adoption of
the Federal Law No. 58-FZ, establishing three
separate types of public service: public civil
service, military service and law enforcement
service. However, Part 2 of Article 3 of this law
fixed the need for separate federal laws on
each type of public service. Part 1 of Article

2023, vol.

19 of the Federal Law No. 58-FZ stipulated
that the definition of law enforcement service
as one of the types of federal public service
would be applied only from the date of adop-
tion and entry into force of the relevant fed-
eral law on law enforcement service (at the
moment this norm is canceled).

So, according to the original plan of the
legislator, the existing system of legal regula-
tion of the civil service in our state would have
to include a fundamental basic law defining
key provisions concerning the service system
as a whole (its role is assigned to the Fed-
eral Law No. 58-FZ) and federal laws on the
existing separate types of civil service: civil,
military and law enforcement. We believe that
the implementation of this idea would have a
positive impact on ensuring the integrity and
unity of the civil service in our country, as well
as on the state of its legal regulation.

As a separate federal law regulating one
of the types of civil service, the Federal Law
“On public civil service of the Russian Fed-
eration” (hereinafter — Federal Law No. 79-
FZ) was adopted in 2004. Military service and
other issues related to it are regulated by the
Federal Law No. 53-FZ “On military duty and
military service”. However, there is no federal
law regulating the service procedure and the
legal status of law enforcement officers. Ini-
tially, the development of this law was entrust-
ed to the Ministry of Internal Affairs of Russia.
As A.A. Grishkovets mentions, there was a
close discussion of the draft law without rep-
resentatives of scientists, practitioners, and
experts. The developers did not provide any
opportunity for interested persons to famil-
iarize themselves with the draft law. Though it
took a long time to work out a draft law [2], it
was never completed.

Instead, the Federal Law No. 342-FZ of
November 30, 2011 “On service in the inter-
nal affairs bodies of the Russian Federation
and amendments to certain legislative acts of
the Russian Federation” (hereinafter — Fed-
eral Law No. 342-FZ) was adopted. Since the
Federal Law No. 58-FZ still provided for the
need to regulate the law enforcement service
by a separate federal law, the adoption of a
federal law on the service in the internal af-
fairs bodies in the absence of a law on the law
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enforcement service seemed illogical. Ap-
parently, already by that period the legislator
had understood that there would be no single
law enforcement service [3].

Thus, the process of forming a unified pub-
lic service system has not been completed.
The Federal Law No. 262-FZ of July 13, 2015
abolished the term “law enforcement service”
was and introduced “public service of other
types”. According to the Clarification of the
State Duma of July 6, 2016, the Russian leg-
islation lacks a definition of the concept “law
enforcement body”, criteria and features to
comply with; as well as a list of law enforce-
ment bodies. Besides, the draft law took into
account foreign experience, presupposing
elaboration of separate laws for each direc-
tion of the law enforcement service [4]. When
discussing the draft law in the State Duma, it
was mentioned that “there was the task to dif-
ferentiate the status of the law enforcement
service, single out sub-statuses for various
types of public service ... differentiate in or-
der to highlight the features that are charac-
teristic of each type of the law enforcement
service” [5].

The abolition of the law enforcement ser-
vice as an independent type of public ser-
vice has divided scientists researching this
problem into its supporters and opponents.
For example, A.A. Grishkovets notes that the
“attempt to define and consolidate a single
universal term “law enforcement service” is
hardly productive and is not practically justi-
fied in the sense of improving legal regulation
of public service in the relevant bodies” [2].
R.V. Nagornykh, on the contrary, believes that
public service in the law enforcement sphere
is an independent type of public service and
should be fixed in the current legislation along
with military and civil [6, p. 17]. The same
opinion is shared by A.V. OlI'shevskii and E.D.
Zayaev [7]. S.E. Channov insists that “it is too
early to put the point to the existence of the
law enforcement service as a special type of
public service of the Russian Federation” [3].
According to V.A. Kozbanenko, other types of
public service fixed in the current legislation
are atype of the federal public service related
to the implementation of law enforcement ac-
tivities [8].

In solidarity with the authors justifying the
need to consolidate the law enforcement
service as a separate type of public service,
while not entering into a discussion about its
name, we can state the following.

The term “public service of other types”
enshrined in the Federal Law No. 58-FZ is not
disclosed in the legislation. The legislation
provides neither a list of state bodies where
this kind of public service is carried out, nor
enumeration of other types. The absence of
this concept, as well as any objective criteria
for attribution to other types of public service,
do not make it possible to identify, in which
specific state bodies of the state it is imple-
mented. Also, the definition of “other types”
suggests that the public service of other
types does not necessarily have to be asso-
ciated with law enforcement. In addition, as
S.E. Channov rightly writes, now we do not
have three types of public service, but an in-
definite number of them [3]. The only require-
ment for each other type of public service is
its introduction by the relevant federal law.

The uncertainty is also caused by the fact
that according to Part 1 of Article 9 of the
Federal Law No. 58-FZ, a list of standard po-
sitions of the federal public service of other
types, included in the register of positions of
the federal public service, must be approved.
But to date, such a list has not been worked
out. At the same time, there is no information
that any work is being done on its creation.

In our opinion, the main arguments of the
opponents of combining the so-called oth-
er types of public service into a single type
are mainly reduced to the fact that combin-
ing these types would require unification of a
number of legislative provisions. At the same
time, for many public servants, especially
employees of other types of public service,
there is the privileged position of certain
types of public service in relation to others,
that is why equalizing the status of civil ser-
vants of various state bodies will cause some
dissatisfaction. A.A. Grishkovets argues that
“for example, the Russian prosecutor’s of-
fice turned 295 in 2017. It is obvious that over
the centuries-old history the supervisory au-
thority has accumulated traditions, and for
prosecutor’s office employees themselves
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belonging to such a body is of great moral
importance, and for most of them to dissolve
into an inexpressive and rather indefinite con-
cept of “law enforcement service” is abso-
lutely unacceptable” [2, p. 62]. According to
V.A. Kozbanenko, the draft federal law on the
law enforcement service was not agreed “due
to unresolved disagreements between law
enforcement agencies and the Prosecutor
General’s Office of Russia on the legal sta-
tus of law enforcement officers, unification of
conditions, the order and procedures of their
service that do not consider features of vari-
ous federal government agencies, inevitable
leveling of social guarantees and logistics,
the structure of monetary maintenance and
other similar issues” [8].

Researchers believe the legislator refuses
to adopt a single federal law on the law en-
forcement service, since its introduction
would require equalization of social guaran-
tees of civil servants of all law enforcement
bodies (housing, monetary allowance, pen-
sion provision, etc.). At the same time, as
noted by A.V. Ol'shevskii and E.D. Zayaey, it
should be done, so as not to worsen employ-
ees’ current situation [7], which would lead to
an increase in the financial burden on the fed-
eral budget of the Russian Federation.

In our opinion, based on the analysis of the
current federal laws on various state bod-
ies, the following types of public service can
be attributed to the public service of other
types.

Table 1

Public service of other types

No. Type of public service

Federal Law

Service in the internal affairs
bodies of the Russian Federa-
tion

Federal Law No. 342-FZ of November 30, 2011 “On service
in the internal affairs bodies of the Russian Federation and
amendments to certain legislative acts of the Russian Federa-
tion”

Service in the Federal Fire Ser-
vice of the Russian State Fire
Service

Federal Law No. 141-FZ of May 23, 2016 “On civil service in
the Federal Fire Service of the Russian State Fire Service and
amendments to certain legislative acts of the Russian Federa-
tion» (hereinafter — Federal Law No. 141-FZ)

Service in the penal system of
the Russian Federation

Federal Law No. 197-FZ of July 19, 2018 “On service in the penal
system of the Russian Federation and amendments to the Law
of the Russian Federation “On the institutions and bodies exe-
cuting criminal punishment in the form of deprivation of liberty”
(hereinafter — Federal Law No. 197-FZ)

Service in the customs bodies

Federal Law No. 114-FZ of July 21, 1997 “On service in customs
bodies of the Russian Federation”

Service in the enforcement
bodies of the Russian Federa-
tion

Federal Law No. 328-FZ of October 1, 2019 “On service of the
enforcement bodies of the Russian Federation and amend-
ments to certain legislative acts of the Russian Federation”
(hereinafter — Federal Law No. 328-FZ)

Service in the Investigative
Committee of the Russian Fed-
eration

Federal Law of December 28, 2010 No. 403-FZ “On the Investi-
gative Committee of the Russian Federation” (hereinafter, Fed-
eral law No. 403-FZ)

Service in the bodies and or-
ganizations of the prosecutor’s
office

Federal Law No. 2202-1 of January 17, 1992 “On the prosecu-
tor’s office of the Russian Federation”
(hereinafter, Federal Law No. 2202-1)

The presence of many types of public ser-
vice and federal laws on its regulation results
in their inconsistency, different legal status of
civil servants of various types of public ser-
vice and their various social protection, which
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entails violation of the principle of unity of the
legal and organizational foundations of public
service, enshrined in Article 3 of the Federal
Law No. 58-FZ. From an ethical point of view,
the argument that public service in some
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state bodies should be more prestigious due
to the establishment of higher social guaran-
tees is seen unacceptable rather than requir-
ing discussion.

We believe that the listed types of public
service of other types have common charac-
teristic features, which also indicate the pos-
sibility of their unification. Unfortunately, the
current legislation does not define terms “law
enforcement body” and “law enforcement ac-
tivity”. So, it is not clear what state authorities
are engaged in law enforcement activities and
belong to law enforcement bodies. According
to Yu.V. Stepanenko, law enforcement activ-
ity of the state performs the protective func-
tion of law [9]. V.L. Barankov is sure that “law
enforcement bodies are the ones whose main
or special function is to protect law and or-
der, the rights and freedoms of citizens, fight
against crime, other offenses, ensure protec-
tion of public order and state security, restore
violated civil rights, and, if necessary, apply
sanctions provided for by law” [10]. So, we be-
lieve that all the bodies listed above should be
attributed to law enforcement bodies in which
the law enforcement service is implement-
ed. What is more, the list should be supple-
mented by the Federal Security Service, the
Federal Protective Service, and the Federal
National Guard Service. However, employees
of these federal services are military person-
nel or employees of the internal affairs bodies
(Paragraph 3 of the Decree of the President
of the Russian Federation No. 510 of Septem-
ber 30, 2016 “On the Federal National Guard
Service”), therefore, no other types of public
service are implemented in the listed bodies.

Having analyzed works of R.\V. Nago-
rnykh [11], A.M. Bobrov, A. S. Telegin [12],
D.N. Bakhrakh [13], we identified the follow-
ing features of the law enforcement service.

1. Increased requirements for employees’
state of health, moral and psychological qual-
ities, physical fithess level. For example, there
is an age limit for entering the service (more
often 35-40 years); besides, persons who
have or have had a criminal record, as well as
those released from criminal liability for non-
rehabilitating grounds cannot serve.

2. Power and authority nature of profes-
sional activity. Additionally, this is emphasized

by oath-taking, after which law enforcement
officers acquire the full scope of official rights
and official duties, including performing tasks
associated with risks to their life and health
[12].

3. Civil servants are assigned special ranks
(most often) or class ranks.

4. Employees are required to wear uni-
forms and insignia in accordance with the as-
signed special ranks and class ranks.

5. Additional restrictions and prohibitions
apply to employees of the listed types of pub-
lic service. The explanatory note to the draft
federal law “On the service in the penitentiary
system of the Russian Federation” notes that
the “number of prohibitions and restrictions
proposed for legislative regulation in the pen-
itentiary service exceeds the number of pro-
hibitions and restrictions on civil service and
military service due to its specifics” [14]. In
addition to the restrictions, prohibitions and
obligations established by the Federal Law
No. 273-FZ “On combating corruption”, ar-
ticles 17, 18, 20-20.2 of the Federal Law No.
79-FZ, additional restrictions are established
by Part 1 of Article 14, Part 5 of Article 17 of
the Federal Law No. 197-FZ.

6. The observance of official discipline in
these state bodies is ensured by a broader list
of incentive measures and disciplinary penal-
ties. If the Federal Law No. 79-FZ provides for
7 types of incentives and 4 types of disciplin-
ary penalties, then the Federal Law No. 197-
FZ provides for 10 types of incentives and 5
types of penalties. Federal laws No. 403-FZ
and No. 2202-1 fix 10 types of incentives and
8 types of disciplinary penalties.

7. Employees of some listed types of public
service are brought to disciplinary liability for
committing administrative offenses (with the
exception of administrative offenses provided
for in Part 2 of Article 2.5 of the Code of Ad-
ministrative Offenses of the Russian Federa-
tion).

7. The most important feature of the attri-
bution of public service to law enforcement is
the empowerment of a significant part of em-
ployees with the authority to use weapons,
special means and physical force.

8. Performing their functions, law enforce-
ment officers mainly specialize in the imple-
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mentation of the law enforcement function
of the state, in contrast to civil servants en-
gaged, as a rule, in regulatory activities [13].
Substantiating the possibility of combining
other types of public service into a single one.
Hence, we believe that the scientific com-
munity and the legislator should once again
raise the issue of combining all these “other”
types of public service into a single one and
adopting one federal law for its regulation.
The question of how this type of public ser-
vice should be called, in our opinion, is sec-
ondary. The definition of “law enforcement
service” seems to be the most successful,
but it can also be “public service related to
law enforcement”, “special public service”
[8], “police service” [13], etc. The main thing
here is a unified legislative regulation, without
gradations of public service into more or less
privileged. S.V. Vedyashkin and R.V. Nago-
rnykh write about the need to form a unified
system of public service in the law enforce-
ment sphere of the Russian Federation as an
integral administrative and legal institution [1].
Here are two, in our opinion, quite weighty
arguments confirming the possibility of com-
bining other types of public service into one.
First, the federal laws regulating various
types of public service often coincide in many
respects in their content. For example, the
comparison of the Federal Law No. 197-FZ
and the Federal Law No. 342-FZ shows that
most of the articles coincide almost word for
word. Principles of service, employees’ rights
and duties, requirements for official behav-
ior, restrictions and prohibitions, emergence
and change of legal relations in the service,
service procedure, service discipline, etc.
are the same [15]. In many respects, the pro-
visions of the Federal Law No. 328-FZ and
the Federal Law No. 141-FZ get in line with
these laws. Though there are differences in
the content of these federal laws, they are of
a private nature. For instance, these federal
laws include about 100 articles (except for
the final provisions), the content and titles of
chapters and individual articles, definitions of
basic terms, principles of service, a list of dis-
ciplinary penalties, the normal length of ser-
vice time, types of vacations, etc. are almost
identical. As A.V. Kalyashin rightly notes, the
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legal acts adopted in recent years regulat-
ing certain aspects of the service (including
at the departmental level), organization and
the legal status of employees seem as if done
“under one carbon copy” [16].

Second, the federal laws that simultane-
ously relate to several types of public service
are already in force, particularly, the Law of
the Russian Federation No. 4468-1 of Febru-
ary 12, 1993 and the Federal Law No. 52-FZ of
March 28, 1998. The Federal Law No. 283-FZ
of December 30, 2012 applies to employees
of institutions and bodies of the penal sys-
tem, enforcement agencies of the Russian
Federation, the federal fire service and cus-
toms authorities of the Russian Federation.
At the same time, the provisions of this fed-
eral law mostly coincide with the provisions of
the Federal Law No. 247-FZ of July 19, 2011.
As practice shows, the extension of the legal
force of these federal laws to several types
of public service does not entail any negative
consequences.

Third, today there are various federal exec-
utive authorities, the service in which is regu-
lated by one law. As we have already noted
above, these are the Federal Security Ser-
vice, the Federal Protective Service, and the
Federal National Guard Service. In all these
federal services, employees are military per-
sonnel (in the Federal National Guard Service
they can also be employees of internal affairs
bodies), their legal status is determined by
the Federal Law “On military duty and military
service”, but this does not entail any organi-
zational problems.

Proposals for the creation of a unified con-
cept for legal regulation of the public law en-
forcement service.

The analysis of the current legislation on
various types of public service shows that
today, as a rule, 2 federal laws apply to each
service type. One of them regulates general
provisions, service principles, legal status of
employees, admission requirements, service
procedure, service discipline, service and
rest time, and service termination. Another
federal law is devoted to social guarantees of
employees, which, as a rule, include employ-
ees’ monetary allowance, housing, medical
care and health-resort treatment, measures
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of social support for family members of em-
ployees, died or missing when performing of-
ficial duties. The exception is public service in
the Prosecutor’s Office of the Russian Feder-
ation and the Investigative Committee of the
Russian Federation: both a service procedure
and social guarantees of employees are reg-
ulated in one law.

It should be noted that the legal regula-
tion of service in the Prosecutor’s Office of
the Russian Federation and the Investiga-
tive Committee of the Russian Federation
has certain specifics, in particular, the ser-
vice procedure and social guarantees are
regulated not by the laws on certain types
of public service, but by those fixing the le-
gal status of these bodies, their powers, sys-
tem, and public service as well. Moreover, if
such legal regulation of prosecution service
can be explained by the prescription of the
adoption of the law, the Federal Law “On the
Investigative Committee of the Russian Fed-
eration” was adopted quite recently, in 2010.
This is probably due to the fact that the Inves-
tigative Committee of the Russian Federation
was separated from the Prosecutor’s Office
and the Federal Law No. 2202-1 was taken as
the basis for the development of the Federal
Law No. 403-FZ. It should be also noted that
the Prosecutor’s Office and the Investigative
Committee of the Russian Federation are not
part of the system of executive authorities,
unlike the rest, in which other types of public
service are implemented.

The fact that the public service procedure,
social guarantees of employees, and the le-
gal status of a state body are regulated in one
federal law, in our opinion, is rather a disad-
vantage than an advantage. To begin with,
there is a fewer number of the norms devoted
to legal regulation of public service and social
guarantees of employees than in individual
federal laws, and the current norms are small-
er in scope and semantic content. Thus, the
Federal Law No. 403-FZ contains 29 articles
regulating service, the Federal Law No. 2202-
1 - 27, and federal laws No. 342-FZ, No. 197-
FZ, No. 328-FZ, No. 141-FZ — more than 90.
This leads to gaps in the legal regulation of a
number of individual aspects of public ser-
vice and social guarantees for employees of

the Prosecutor’s Office and the Investigative
Committee of the Russian Federation. For
Instance, federal laws No. 403-FZ and No.
2202-1, unlike federal laws No. 342-FZ and
No. 197-FZ (let us take them as an example),
do not disclose the following aspects of pub-
lic service:

— service principles;

- rights and official duties of an employee;

— requirements for the employee’s official
behavior;

— emergence and change of legal rela-
tions in the service (Chapter 4 of the Federal
Law No. 197-FZ, Chapter 4 of the Federal Law
No. 342-FZ). Federal laws No. 403-FZ and
No. 2202-1 have only the test for admission to
service and the oath. Federal laws No. 197-FZ
and 342-FZ also regulate the right to enter the
service, documents submitted for admission
to the service, grounds for the emergence
of legal relations in the service, contract, its
types and duration, its content, replacement
of positions by competition, etc.

— gross violations of official discipline.

Regarding social guarantees of pros-
ecutors and employees of the Investigative
Committee, federal laws No. 403-FZ and
No. 2202-1 contain only 3 articles: material
and social security of employees, housing,
mandatory state personal insurance of em-
ployees (articles 35, 35.1, 36 of the Federal
Law No. 403-FZ, articles 44, 441, 45 of the
Federal Law No. 2202-1). In relation to other
types of public service, there are separate
federal laws that disclose each social guaran-
tee in more detail.

We believe that the existence of two federal
laws for each type of public service is a suc-
cessful experience and it is necessary to ad-
here to this principle of building legislation on
public service in the future.

Conclusions

In our opinion, there are currently no ob-
stacles to the unification of all other types of
public service into a single one (law enforce-
ment service) and the adoption of 2 federal
laws: one regulating a service procedure and
another — on social guarantees of civil ser-
vants of law enforcement service.

The first law should define a term of law
enforcement service and basic terms, deter-
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mine legal regulation of law enforcement ser-
vice and enumerates types of law enforce-
ment service and state bodies, in which it is
carried out. Also, this law should fix positions
of law enforcement service, special ranks,
rights and duties of employees, restrictions
and prohibitions, requirements for official be-
havior, admission, service and its termination
procedures, service and rest time, service
discipline, etc.

These aspects of public service are ini-
tially regulated by labor legislation, as a re-
sult of which federal laws on certain types
of public service are rather uniform. In this
regard, nothing hinders regulation of all
listed aspects in one law. On the contrary,
there arises a question: why civil servants
should have different working hours and
rest periods, types of vacations, disciplin-
ary penalties and the procedure for impos-
ing them, incentive measures, rights and
obligations.

Similarly, social guarantees for employees
of various types of public service should be
enlisted in one law, since in general they are
quite identical. For example, monetary allow-
ance of any employee consists of a monthly
salary in accordance with the position held
and a monthly salary in accordance with the
assigned special rank, as well as other month-
ly additional payments (for service experi-
ence, special conditions of service, qualifying
rank, working with information constituting a
state secret, etc.). Salaries for positions and
special ranks are set at the subordinate level,
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Abstract

Introduction: the article discusses issues of reforming the control and
supervisory system in modern Russia. It analyzes stages of formation and
development of these bodies, as well as transformation of legislation on control
and supervision. Purpose: to consider transformation of the state control and
supervisory institution in modern Russia; analyze the regulatory framework
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mechanism is carried out; consider new approaches to the powers of control
and supervisory authorities of the Russian Federation, enshrined in the current
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cognition methods. Conclusions: the analysis of the current legislation in the field
of control and supervision suggests that the last stage of reforming the control
and supervisory mechanism and its activities, expressed in the development
of the Federal Law “On state control (supervision) and municipal control in the
Russian Federation”, has a number of advantages: the scope of application of
the risk-based approach in the implementation of state control and supervision
is expanded; all kinds of control and supervisory measures and tools that can be
used by control and supervisory bodies in carrying out their activities are fixed
in legislation; the total use of inspections as the main tool in the work of control
and supervisory bodies is avoided; a unified system of principles for elaborating a
control and supervisory mechanism is created.
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Introduction

The relevancy of the study is justified by the
appearance of atypical controlled and super-
vised objects that leads to the need to reform
the modern system of control and superviso-
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ry bodies and legislate new methods of con-
ducting control and supervisory measures.
The development of the modern state con-
trol (supervision) system is determined by the
correlation of concepts “control” and “super-
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vision”, their reflection in the current legisla-
tion and the general theory of law [1].

Special attention should be paid to the last
stage of the reform of control and superviso-
ry activities in the Russian Federation. Thus,
when conducting a comparative analysis of
the Federal Law “On state control (supervi-
sion) and municipal control in the Russian
Federation” with the Federal Law “On the pro-
tection of the rights of legal entities and indi-
vidual entrepreneurs in the exercise of state
control (supervision) and municipal control”,
we identified the following advantages of the
first one: detailed regulation of control and
supervisory measures carried out by state
control (supervisory) bodies; wider use of
the risk-oriented approach, new for the state
control (supervisory) system; democratiza-
tion of the mechanism for implementing con-
trol and supervisory measures by competent
authorities and avoidance of inspections as
a bright tool of the control and supervisory
system; avoidance of the punitive approach
in the implementation of control and super-
visory activities and its replacement with a
prevention-oriented (preventive) approach,
which, according to the law developers, will
reduce the administrative pressure of state
control (supervision) bodies on controlled
and supervised objects when they carry out
control and supervisory activities. The law
establishes a unified system of principles
of state control (supervision), municipal
control [2].

It also remains obvious that in modern Rus-
sian legislation there is a problem of unifica-
tion of the conceptual and categorical appa-
ratus of the control and supervisory sphere.
It should be emphasized that this problem
remains unresolved at the current stage and
does not lose its relevance.

The core

Considering the system of control and su-
pervisory bodies and their activities, it is im-
portant to note that the system of state bod-
ies and their activities is the link of the entire
system of public administration. However,
both in the theory of law and the current do-
mestic legislation there is no clear distinction
between control and supervision. This ques-
tion about the relationship of these concepts
is still debatable.

2023, vol.

There are several explanations for this
problem. The legislator does not give a clear
distinction between definitions of control and
supervision. In a number of regulations, these
concepts are treated as synonyms and ag-
gravates the state of the control and supervi-
sory system [3].

There are several approaches to defini-
tion of the above concepts in administrative
law. According to the first one, control and
supervision are identical concepts [4]. For
instance, in accordance with Article 2 of the
Federal Law “On the protection of the rights
of legal entities and individual entrepreneurs
in the exercise of state control (supervision)
and municipal control”, control (supervision)
is interpreted as follows: “state control (su-
pervision) is activity of authorized state au-
thorities aimed at preventing, detecting and
suppressing violations of the requirements
of the current legislation of the Russian Fed-
eration by legal entities, their managers and
other officials, individual entrepreneurs, their
authorized representatives”. So, the legisla-
tor in this law does not differentiate the terms;
similar formulations can be found in a number
of articles of the Administrative Code of the
Russian Federation, as well as other regula-
tory legal acts.

Yu.A. Tikhomirov [5] has another point of
view that supervision is an inseparable com-
ponent of control.

Another stance is that supervision is an in-
dependent way of exercising state power by
competent authorities, aimed at establishing
discipline and legality in supervised facilities.
At the same time, it is noted that both super-
vision and control can have elements of the
implementation of specific activities that are
similar in content. Supporters of this position
are F.S. Razarenov, E.V. Shorina, V.F. Lomkina.

We back the point of view of N.M. Konin [2]
that control is an organizational and legal way
of establishing state discipline and legality in
controlled objects, through the implementa-
tion of specific state-governmental activities
and systematic monitoring of activities of
controlled objects in order to establish com-
pliance of their decisions and actions with the
regulatory requirements of current legisla-
tion. The researcher identifies several man-
datory parts of control:

17, no. 1 (61)



84

1. Implementation of systematic verifica-
tion of the real result of the work of controlled
objects in comparison with the planned indi-
cators.

2. Implementation of control activities to
check the methods and means used to achieve
necessary results in terms of their legality,
business and official ethics, financial and eco-
nomic necessity, as well as expediency;

3. After conducting control measures, ap-
propriate necessary measures are taken with
respect to controlled objects, which can be
both positive and negative.

When considering the term “control” in this
way, we note that the purpose of control is not
limited solely to establishing law and order,
but is also aimed at ensuring expediency and
efficiency.

Based on the above, it is possible to de-
duce the following criteria for distinguishing
the terms under consideration: parameters
of coverage of the field of activity under con-
sideration; a variety of methods, means and
legal forms of implementation of specific ac-
tivities.

Control is carried out in relation to organi-
zationally subordinate persons (subjects of
activity), supervision is the activity of persons
(supervised entities) who, when carrying out
supervisory activities are not administratively
or otherwise subordinate to the supervisory
bodies. Considering objects of control and
supervisory activities, it is necessary to em-
phasize that discipline, finance, and other
controlled objects are usually included in a
wide range of different activities of controlled
objects. When compared with a supervision
object, this condition changes and some
special rules (sanitary, fire-fighting, etc.) are
added.

So, the study of terms, such as control and
supervision, in their identity, does not seem to
be correct. In modern realities, taking into ac-
count changes in legislation, special attention
should be paid to the proposals on differenti-
ating control, supervision, and their activities,
which should be considered as separate, in-
dependent functions of state authorities, as
well as on consolidating various procedures
for their implementation.

When considering the formation and de-
velopment of the institute of state control and

supervision in the Russian Federation, we will
define several conditions under which this in-
stitute carries out its activities in the general
mechanism of the modern Russian state.

The first condition is that for state power
sphere, the activity of the institute of state
control and supervision is inseparable from
the very nature of the state. In other words,
checking the uniform execution and applica-
tion of laws and other regulations is an es-
sential condition for normal functioning of the
state mechanism.

The next condition is a certain develop-
ment level of the state: presence of written
law (laws, resolutions, and orders); division
of society into social groups and, as a conse-
quence, clash of their interests (social, politi-
cal, etc.); fundamental changes in the social
and state structure and, as a rule, in the leg-
islation.

Thus, the modern institute of state control
and supervision of the Russian Federation
has undergone several stages of its develop-
ment.

The first (transitional) stage is the period
from 1991 to 1993. It is characterized by a
sharp weakening of state control and com-
plete elimination of the public controlinstitute.
These transformations led to the fact that the
state control and supervisory mechanism, re-
sponsible for the rational use of material and
financial resources, was absent in the general
mechanism of state bodies.

The second stage covers the time pe-
riod from 1993 to 2001, characterized by
the formation of a unified system of state
control bodies and creation of federal
districts [6].

Several regulatory legal acts are worth
mentioning: 1) the Decree of the President of
the Russian Federation No. 730 of June 29,
1998 “On measures to eliminate administra-
tive barriers in the development of entrepre-
neurship” was the first attempt to system-
atize legal norms in this sphere. The norms
regulating functioning of the state control and
supervisory institute were not systematized;
2) the Federal Law No. 134-FZ of August
8, 2001 “On protection of the rights of legal
entities and individual entrepreneurs during
state control (supervision)”, in which, for the
first time in the practice of control and super-
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visory activities, the legal foundations of the
relationship between entrepreneurship and
the state were fixed in the process of imple-
mentation by control and supervisory bodies
of their activities.

As for shortcomings of this law, first, it as-
signed a fairly wide range of powers to per-
sons exercising state control (for example,
the norm regulating that a person exercising
state control independently on the basis of
his/her own discretion is entitled to make a
decision on the suspension of control and su-
pervisory measures in relation to a controlled
object, including making a decision on the
suspension of the object’s activities; all the
necessary conditions are created for corrup-
tion and unfair competition); second, the le-
gal guarantees of business entities and other
controlled entities enshrined in this normative
act were not sufficient for systematic devel-
opment of entrepreneurship.

The third stage (2001-2012) is character-
ized by the formation of the modern Russian
system of state control and supervisory bod-
ies and the mechanism of their work in federal
districts.

The Federal Law No. 294-FZ “On protec-
tion of the rights of legal entities and individu-
al entrepreneurs in the exercise of state con-
trol (supervision) and municipal control” is an
important regulatory legal act of that period.
In comparison with the previous law, it ex-
panded a list of legal guarantees of business
entities, thus increasing the legal protection
level. It assigned a number of powers to the
Prosecutor’s Office: 1) formation of an annual
federal plan for implementing control and su-
pervisory measures in relation to controlled
and supervised facilities; 2) the need to coor-
dinate unscheduled control and supervisory
measures.

The expansion of powers made it possible
to reduce a number of control and superviso-
ry measures and systematize the joint work of
state control bodies and prosecutor’s offices.
There appeared a great number of amend-
ments and additions to the Russian legislation
on control and supervision.

To give an unambiguous assessment of
the legal necessity of frequent amendments
and additions to the legislation on control
and supervision seems to be a very difficult
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task, given the fact that the law under consid-
eration was had been amended and supple-
mented more than 70 times for 10 years of its
operation. The changes were made in several
(sometimes opposite) directions: 1) favorable
conditions for Russian entrepreneurship de-
velopment were fixed, 2) an expanded range
of powers was assigned to the state control
and supervisory bodies, thus influencing de-
velopment of business entities in the country
[7].

The legislative amendments led to the
distortion of the legal integrity of the state
control and supervisory mechanism, clear-
ly observed in this mechanism functioning.
Considering the law enforcement practice of
implementing the norms of the above-men-
tioned law, it is possible to identify a number
of violations committed by state control and
supervisory bodies in the course of their ac-
tivities. Examples will be given below in as-
cending order depending on the number of
violations found out:

— limiting powers of economic entities that
are not established by law;

— establishing restrictions that infringed
upon economic freedom of entrepreneurs
when conducting business;

— carrying out inspections in the absence
of a regulatory framework (orders, instruc-
tions of authorized bodies) for the implemen-
tation of verification measures;

— demanding from controlled entities of
a larger volume of documentation than re-
quired by law and is determined by the sub-
ject of verification [8].

The fourth stage of development and for-
mation of the control and supervisory institu-
tion is the period from 2012 to the present.

While endless amendments and additions
were made to the Law No. 294-FZ “On protec-
tion of the rights of legal entities and individual
entrepreneurs in the exercise of state control
(supervision) and municipal control”, on the
basis of the Instruction of the President of the
Russian Federation of December 30, 2015
No. Pr-2724 and Paragraph 6 of the Decree of
the Government of the Russian Federation of
April 1, 2016 No. 559-r, the Government of the
Russian Federation and the relevant ministry
proceeded to the elaboration of a new draft
Federal Law “On state control (supervision)
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and municipal control in the Russian Federa-
tion”.

Earlier, the legislative initiative adopted
certain amendments that concerned the in-
stitute of state control and supervision in the
Russian Federation. So, the new law estab-
lished legal and organizational foundations of
the system of state control (supervision) and
municipal control of the Russian Federation.
Itis worth noting that the provisions proposed
in the draft law concerning changes in the or-
ganizational and legal system of control and
supervisory bodies at its various levels (fed-
eral, municipal) had repeatedly been the sub-
ject of scientific discussion both in the scien-
tific community and among representatives
of state authorities and business.

For the second time, the draft law was sub-
mitted in mid-2019. It determined procedural
forms of the control and supervisory mecha-
nism, which was its distinctive feature from
the original legislative initiative, focused on
changing the system of control and supervi-
sory bodies. At the end of 2019 and the be-
ginning of 2020, the Government of the Rus-
sian Federation submitted several draft laws
to the State Duma of the Russian Federation
for consideration, the first on state control,
the second on mandatory requirements.

In mid-2020, the State Duma of the Rus-
sian Federation adopted in final reading the
draft Federal Law No. 248-FZ of July 31, 2020
“On state control (supervision) and municipal
control in the Russian Federation” and the
Federal Law No. 247-FZ of July 31, 2020 “On
mandatory requirements in the Russian Fed-
eration”.

The first law came into force on July 1,
2021 and fixed the updated system of state
control and supervision at various levels (fed-
eral and municipal). The stages of carrying
out specific control and supervisory activities
were spelled out in detail, as well as the insti-
tutions and tools necessary for implementing
this activity and the work of the entire control
mechanism.

The novelty of the Law No. 248-FZ “On
state control (supervision) and municipal con-
trolin the Russian Federation” is the introduc-
tion of a risk-based approach into the system
of control and supervisory authorities. This
approach should be used when control and

supervisory bodies identify objective pat-
terns that could serve as reasons for viola-
tion of legislation. Therefore, these structures
need to develop risk criteria and indicators, in
which the objective reason can be or be de-
termined as negative, and only in this case
they will decide whether to carry out the nec-
essary control or supervisory measures [9].
The institute of a risk-based approach for
Russia is an innovation in the system of con-
trol and supervisory authorities and has been
applied in practice quite recently. The Federal
Law “On protection of the rights of legal enti-
ties and individual entrepreneurs in the exer-
cise of state control (supervision) and munici-
pal control” has a separate chapter devoted
to it. Risks of causing damage (harm) is in-
terpreted as a possible occurrence of a fact
(event), which may lead to negative conse-
quences, expressed in harm (damage) to the
rights of other subjects or their values, pro-
tected by law. For this approach to be applied,
risks of causing damage (harm) should be
estimated by control or supervisory authori-
ties to establish and determine the possibility
(probability) of the occurrence of these facts
(events), as well as the scale of possible harm
(damage) in relation to the values protected
by the legislation on control and supervision.
The legislator has laid down another legal
concept when developing this regulatory le-
gal act. Its essence lies in the fact that when
control and supervisory bodies apply a risk-
based approach, its impact extends not to a
certain sphere of legal relations, but to all le-
gal relations that arise or may arise in the pro-
cess of carrying out control and supervisory
activities between the body carrying it out
and controlled and supervised objects.
Another novelty of the law is the causal re-
lationship between the frequency of activities
carried out by control and supervisory bodies
and risk categories. Consequently, it can be
said that the legislator smoothly moves away
from the conduct of scheduled inspections by
supervisory authorities without considering
characteristics of controlled or supervised
entities in favor of the specification of these
entities based on characteristics of their ac-
tivities and risk categories, controlled or su-
pervised entity belong to.
The Federal Law “On state control (super-
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vision) and municipal control in the Russian
Federation” establishes a new conceptual
apparatus, such as “control and supervisory
measures”, “control and supervisory actions”.
It clearly regulates types of control and su-
pervisory measures, in particular: 1) on-site
inspection; 2) control purchase; 3) monitoring
purchase; 4) selective control; 5) inspection
visit; 6) raid; 7) inspection. So, control and
supervisory bodies, when carrying out their
activities, move away from the monopoly of
inspections.

Besides the law defines the following range
of control and supervisory actions: 1) inspec-
tion; 2) search; 3) interview; 4) receipt of writ-
ten explanations; 5) request for documents;
6) sampling; 7) instrumental examination; 8)
test; 9) expertise; 10) experiment.

So, it can be concluded that the Law No.
294-FZ contains both norms of a material
nature that establish a conceptual and cat-
egorical apparatus in the work of the control
and supervisory mechanism and regulate
the basics of the activities of control and su-
pervisory bodies and procedural norms that
establish the procedure for the operation of
the entire control mechanism and supervision
and ending with the procedure for appealing
decisions taken by these bodies.

The legislator focused on operational and
less costly measures carried out by control
and supervisory bodies in their activities,
which positively affected the entire control
and supervisory mechanism of the state and
made it flexible. In this regard, in scientific
literature, the law under consideration is re-
ferred to as the control and supervisory pro-
cedural code.

Nevertheless, there are shortcoming in the
law, one of them is the absence of the term
“control and supervisory measure”. So, at the
stage of drafting the bill up to the final version
of the law under consideration, this term was
presentin the final version, but, unfortunately,
not adopted. At that time, the definition of a
control and supervisory measure was defined
as a set of interrelated actions, including
control and supervisory actions performed
by an authorized person(s) and persons in-
volved by him(them) within the framework
of control and supervisory proceedings in
order to assess compliance by controlled
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persons with mandatory requirements. Con-
sequently, the terms “control and supervi-
sory measure” and “control and supervi-
sory action” are correlated as a whole and
a part.

One of the main novelties of the regulatory
legal act under consideration is an attempt
to legislate the principles of state control and
supervision. The formation of these princi-
ples into a single system, regardless of the
level of control and supervision (municipal or
federal) [10]. According to the legislator, prin-
ciples of state control and supervision are a
fundamentals and rules that have a general,
mandatory and universal character and their
effect extends to all participants in the control
and supervision system, including such spe-
cific areas as organization of control and su-
pervisory activities, work of a unified system
of control and supervisory bodies.

Conclusions

After analyzing the development of the
state control and supervision institute in Rus-
sia and the influence of domestic legislation
on it, as well as considering the opinions of
a number of legal experts on the essence
of control and supervision, we can conclude
that the terms are not synonymous. The dif-
ferentiation of control in the person of control
bodies and supervision in the person of su-
pervisory bodies needs legislative consolida-
tion [10].

The study of the current legislation in this
field shows that the last stage of reforming
the control and supervisory mechanism and
its activities, expressed in the development
of the Federal Law “On state control (super-
vision) and municipal control in the Russian
Federation”, has a number of advantages: the
scope of the risk-based approach application
is changed and expanded; control and super-
visory measures and instruments are fixed in
the law; the total application of inspections as
the main tool in the work of control and su-
pervisory bodies is refused; the unified sys-
tem of principles is created, on the basis of
which a control and supervisory mechanism
is being worked out and developed [11]. Nev-
ertheless, the problem of systematization and
unification of the conceptual and categorical
apparatus in the field of control and supervi-
sion remains unresolved.
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Abstract

Introduction: representatives of socio-psychological science focus their
attention on the problem of radicalization due to the social demand to prevent
this phenomenon in the adolescent and youth environment. The development of
tools for assessing radicalization risks is a very important tool for early diagnosis.
Purpose: theoretical and analytical research to critically analyze current models
for assessing radicalization risks. Results: considerable attention is paid to the
analysis of tools for assessing radicalization risks, used in penitentiary systems of
different countries. In addition, risk assessment models in a wider population are
discussed. Conclusion: the conducted study shows thatitis necessaryto consider
the radicalization process through the prism of such a theoretical tradition that
would be adequate to the study of the phenomenon itself (radicalization, being a
process of terrorism legitimization, is understood as a phenomenon occurring in
a group context). In addition, the model for assessing radicalization risks should
be based on a theoretical tradition that would receive a solid experimental test.
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Introduction.

Among numerous definitions of terrorism
that exist in the literature, we will consider the
following: “actions of non-state actors asso-
ciated with the threat or actual use of illegal
force or violence to achieve a political, eco-
nomic, religious or social goal through fear,
coercion or intimidation” [1, p. 496]. Terrorist
activity violates the fundamental prohibition
of violence, directed at unarmed, innocent
citizens, existing in different cultures and re-
ligions [1].

Radicalization is understood as the pro-
cess leading to the commission of an act of
terrorism and legitimization of terrorism [2].
A significant addition to the above definition
of terrorism is an indication that terrorist ac-
tivities are carried out by a group, similarly, it
is important to understand that the process
of radicalization is a process occurring in a
group context.

The above indicates the importance and
relevance of studying radicalization process
mechanisms, as well as identifying predictors
of involvement in terrorist activities. Only this
kind of knowledge can be used as the basis
for a risk assessment model. The purpose of
the theoretical and analytical study proposed
in this paper is to critically analyze current
models for assessing radicalization risks.

The core.

Critical analysis of models for assess-
ing radicalization risks.

Risk assessment (in the most general
sense) can be defined as an attempt to “fore-
cast the probability of a future, usually nega-
tive event, by considering factors that are
believed to be associated with the probability
of an event” [3, p. 283]. Mental health spe-

cialists use such tools to decide on risks of
an individual committing a particular type of
violence [3; 4]. The analysis of the tools used
to assess risks in case of radicalization and
transition to terrorist acts indicates that they
are based on the same logic [4].

On the one hand, the advantages associ-
ated with the use of risk assessment tools are
obvious, since the identification of individuals
vulnerable to the process of radicalization is a
way to prevent radicalization. The earlier this
happens, the greater number of positive ef-
fects it has. Considering stage-by-stage radi-
calization models analyzed by M. King and D.
Taylor [5], we observe that the radicalization
rates vary from stage to stage and the mech-
anisms involved in this process differ.

On the other hand, there is a number of
serious obstacles to assessing or forecast-
ing risks of committing terrorist acts by an
individual taking a radicalization path. One
obstacle concerns the problem of forecast-
ing in psychology in general [6]. Still, turning
to step-by-step radicalization models, it be-
comes obvious that not all individuals who be-
gin the process of radicalization reach its end
[5; 7]. This is especially vividly demonstrated
in the model proposed by F. Moghaddam,
where radicalization is defined as a progres-
sive process realized through the passage
of 6 stages (or levels). The passage of each
stage brings an individual closer to terrorism,
making this action more legitimate [5; 7].

An attempt to forecast person’s action is
most likely based on the postulates of the
theoretical model or regularity and requires
special care in application [4; 6]. This leads to
another obstacle of an ethical nature: making
a forecast may mean that an individual is giv-
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en a kind of label regarding the risk of com-
mitting terrorist acts [4].

Besides, the logic of building a risk assess-
ment model is not new, the obstacles outlined
above on the way to make a forecast should
be taken into account in order to find a more
reliable and subtle tool for assessing radical-
ization risks

Traditionally, there are three approaches
to risk assessment. On the one hand, we are
talking about an approach in which experts
who make decisions about risk assessment
appeal to their professional experience and
knowledge of the individual’s characteristics.
Such an expert assessment has shortcom-
ings associated with various kinds of biases,
effects of social perception, subjectivity in
decision-making [4]. On the other hand, it is
possible to distinguish between an approach
based on risk assessment using a number of
indicators, on the basis of which an integral
indicator of an individual’s risk is calculated
with a help of a certain algorithm. This ap-
proach has some advantages, in particular,
procedures and criteria are explicated here,
on the basis of which decisions are made
about risks, vulnerability of the subject, and
probability of committing an act [4]. At the
same time, as a serious drawback of this ap-
proach, one can see the theoretical construc-
tion that underlies the assumption on the ba-
sis of which a system of empirical indicators
for measuring risk is being developed.

Finally, it seems possible to talk about
an intermediate variant if the previous ap-
proaches are interpreted as a kind of con-
tinuum poles. The third variant combines the
first two, which allows, up to a certain limit, to
overcome shortcomings of each approach
and use available advantages. Backing the
stance of K. Sarma, we can argue thatitis the
third approach that turns out to be the most
flexible and adequate in the situation of un-
certainty (characterized by a lack of informa-
tion when making a decision about risks) [4].

Current models for assessing radicalization
risks have certain specifics, since they have
been primarily used in the penitentiary sys-
tem of some countries. Special programs to
train penitentiary system employees give the
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opportunity to use various tools for assessing
radicalization risks. As a result, decisions are
made about the reintegration of convicts [4].
In addition, radicalization in prisons is an ur-
gent problem, repeatedly discussed in litera-
ture [8, pp. 138-153]; the application of the
tool for estimating radicalization risks helps
develop and implement a monitoring system
among convicts.

A monitoring system to identify the youth
outside penitentiary institutions vulnerable to
radicalization is developed to a lesser extent
[4; 9]. Reflecting on the possibilities of using
the currently available experience of risk as-
sessment, we will undertake a critical analysis
of relevant models used mainly for convicts
in places of deprivation of liberty [4; 10; 11].
Tools and their mechanisms used by security
specialists can be identified. Besides, some
models are designed to assess risk in the
general population (aged 12-14). Such risk
assessment tools are of interest in the logic
of our theoretical and analytical research.
What is more, consideration of advantages
and shortcomings of these models helps us
work out a more effective system for assess-
ing radicalization risks in the adolescent and
youth environment.

Radicalization risks are estimated on the
basis of one or another model [10; 11]; we will
consider each of them.

The VERA-2R model (Violent Extremist
Risk Assessment 2 Revised) is designed to
estimate the likelihood of extremist behavior
associated with violence to further elaborate
and use an appropriate control system. It is
applicable to evaluate all ideological types of
extremism (political, religious, social) among
young people and adults. Thirty-four indica-
tors are grouped into 5 domains: 1) beliefs,
attitudes and ideology; 2) social context and
intention; 3) history, actions and capacity; 4)
commitment and motivation; 5) protective
and risk-mitigating indicators. There are 11
additional factors (criminal history, personal
history, mental distress). An expert makes
a decision on the basis of indicators on the
scales. Severity of each parameter can be
estimated as low, moderate, and high. The
model assumes that risk and protection fac-
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tors are dynamic and changeable formations,
hence repeated measurements are required
to track individual dynamics [10; 11].

The ERG22+ model (Extremism Risk
Guidelines 22+) [10; 11] is designed to as-
sess the likelihood of extremist behavior as-
sociated with violence to further elaborate
and use an appropriate control system. This
model is suitable for assessing risks in case
of any type of extremism (political, religious,
social) among those convicted of extremism
(of any kind). Due to the screening system of
the model, it can be used in relation to those
who have not been convicted of extremism,
but can be vulnerable to radicalization. The
system includes 22 risk factors organized into
three domains: 1) engagement; 2) intent; 3)
capability. At the same time, the “+” sign in the
model name suggests that a number of addi-
tional parameters can be used when making
a decision [10; 11].

The RRAP model (Radicalization Risk
Assessment in Prisons) [11] is aimed at as-
sessing a vulnerability degree and extrem-
ism risks to develop follow-up measures. The
target population consists of convicts prone
to extremism (political, religious or social) as-
sociated with violence. This tool integrates
information received at various levels of the
penitentiary institution hierarchy, namely: 1)
information received from the management;
the key here is to obtain data on situational
factors of radicalization; 2) information given
by ordinary employees (security guards, edu-
cational department representatives, etc.).
Monitoring convicts’ behavior, it is possible
to record changes in it that indicate the pro-
cess of radicalization (a kind of transition from
the cognitive level to the behavioral); 3) infor-
mation received from convicts themselves
(screening tool). Thus, the decision is made
on the basis of accumulating all the informa-
tion. In general, the model includes 39 items
grouped into 9 domains [11].

The purpose of the IR46 model (Islamic
Radicalization) [10; 11] is to detect signs of
radical Islamist behavior and readiness for
committing violent acts. It is limited only to
Islamist extremism, while being addressed to
individuals from the general population; it is

aimed at those who show signs of extremism.
The age of the target group is 12 years and
over. Forty-six indicators correspond to two
spheres: ideology (20 indicators) and social
context (26 indicators), while both spheres
operate simultaneously, in each case either
one or another outweighs [10; 11]. Atthe same
time, the model takes into account the thesis
that the process of radicalization unfolds over
time, passing through stages (initial stage,
social alienation stage, jihadization - the
stage when an individual accepts the need
to use violence, finally, at the last stage there
is a transition to extremist actions or jihad).
Risk indicators are dynamic and can change,
so the model is more aimed at assessing the
current state than at forecasting. The repeat-
ed use of indicators shows the dynamics of
individual’s radicalization risks.

The RADAR-IiTE model (Rule-Based
Analysis of Potentially Destructive Per-
petrators to Assess Acute Risk — Islamist
Terrorism) is the most specialized one for
the penitentiary context, since it is aimed at
seeking out Islamists who are ready to com-
mit violent acts, i.e. we are talking only about
Islamist extremism. The target population is
those already considered to pose a very high
risk (well-known terrorists) who are about to
be released from prison. The assessment
process is carried out in two phases: 1) gath-
ering of all available information about the
extremist individual by a penitentiary system
employee; 2) a questionnaire (73 questions)
concerning a convicted person (an individual
with a high risk level). It includes questions
concerning personal and social life events
and social network, as well as proof of jihad-
motivated travel, history of violence, etc. [11].

Allthese models appeal to different explan-
atory constructs: for example, itis anideology
in the Violent Extremist Risk Assessment, an
identity in the Extremism Risk Guidelines, and
a social environment of the individual in the
RADAR-ITE model [11]. The Islamic Radical-
ization model was initially based on the ideas
of F.M. Moghaddam [7]. Attention is drawn to
the fact that the mismatch of empirical facts
and the theoretical framework led to the re-
jection of the logic of 6 stages of the model
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leading to the commission of a terrorist act,
which, from a theoretical point of view, turns
out to be debatable.

The Violent Extremist Risk Assessment
model combines proposals of some models
and theories, including the model of M. Sage-
man, theories of A. Bandura and A. Kruglan-
ski [10; 11]. In the Extremism Risk Guidelines
the theoretical framework combines ideas
belonging to various conceptual schemes:
the theory of reasoned action by A. Ajzen and
M. Fishbein [10], the theory of authoritarian
personality by T. Adorno [10], and the social
identity theory by H. Tajfel [12; 13].

The models differ in the number of risk fac-
tors on the basis of which a decision is made
about radicalization risks. In the Violent Ex-
tremist Risk Assessment and the Islamic Rad-
icalization, it is assumed that an expert mak-
ing a decision about radicalization risks relies
on additional risk factors [11]. Protection fac-
tors vary from a small number of fixed vari-
ables (Violent Extremist Risk Assessment) to
an unlimited number (Islamic Radicalization)
[11]. Along with critical comments, it is worth
mentioning that risk factors are considered as
dynamic and changeable formations, which
makes all these systems tools for monitoring
radicalization risks

All these instruments are intended for pro-
fessional use and require special training to
make decisions [11]. The analysis of mod-
els for assessing radicalization risks, used
mainly in the penitentiary system of a num-
ber of countries [10; 11], suggests that these
tools require the most serious theoretical and
methodological understanding and experi-
mental verification.

Finally, we can talk about some other mod-
els that go beyond the penitentiary system.
They are of particular interest, since we plan
to work out a model for assessing radicaliza-
tion risks in the adolescent and youth envi-
ronment.

The IVP model (Identification of Vulner-
able People) is aimed at identifying individu-
als vulnerable to recruitment for extremist ac-
tions [10]. The target population is individuals
who may be prone to radicalization (this tool
is applicable to a wide audience). The model
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includes two rows of indicators. Common risk
indicators include the following: 1) cultural
and/or religious isolation; 2) isolation from
family; 3) risk-related behavior; 4) sudden
change of religious practice; 5) rhetoric relat-
ed to violence; 6) negative peer influence; 7)
isolated peer group; 8) hate-related rhetoric;
9) political activism; 10) basic military train-
ing; 11) travel/residence abroad. The second
group of indicators (the so-called “red flag”
indicators): 1) rhetoric related to death; 2)
membership in an extremist group; 3} con-
tacts with known recruiters/extremists; 4)
advanced military training; 5) participation in
foreign military operations [10]. The model is
intended for the use by specialists in the field
of education.

The MLG model 2 (Multilevel Gover-
nance 2) involves identification of individuals
who are ready to commit violent acts as part
of a group, including terrorism, i.e. we are
talking about any variant of extremism. The
target audience is individuals from the gener-
al population (aged 14 and over), members of
any groups. The model includes 16 main risk
factors grouped into four areas: individual, in-
dividual-group, group and group-social [10].

Finally, the TRAP-18 model (Terrorist
Radicalization Assessment Protocol) is
aimed at identifying individuals who are ready
to commit an ideologically motivated and in-
tentional act of violence against a person or
group of persons. The target population is in-
dividuals who are ready to participate in ideo-
logically motivated violence (identified by law
enforcement officers). On the one hand, this
model is more focused on single terrorists;
however, on the other hand, it can also be ap-
plied to cases of terrorist activity in a group.

As noted above, among those models used
in the penitentiary system, some can also be
used in a wider population.

The controversial use of these risk assess-
ment models is due to a number of features:
even leaving aside ethical issues (although
the models mention compliance with the
ethical codes of psychological associations
of certain countries [10]), there remains an
open question about radicalization mecha-
nisms these models rely on. Do they proceed
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from the concepts that have been tested in
experimental studies? At best, these evalu-
ation models rely on a combination of ideas
belonging to a number of theoretical models
[10; 11]. At worst, the models are descrip-
tive, based on a number of observations. In
our opinion, the problem in the strategy of the
synthetic theoretical framework is that these
theories are individually empirically or even
experimentally tested, but their fragmentary
use requires appropriate consideration at the
theoretical and methodological level, since
the theories themselves belong to different
levels of socio-psychological explanation,
from intra-individual to ideological [14]. Ex-
perimental verification is necessary to estab-
lish causal relations.

Among other things, it is disputable wheth-
er the decision made is accurate, there are
effects and phenomena of social perception
that distort perception at the interpersonal
level, complicating the accuracy of assess-
ments, and a fundamental attribution error is
allowed.

Along with the models discussed above
used to assess radicalization risks in the gen-
eral population, it is worth mentioning that in
a number of countries in educational institu-
tions and organizations working with young
people, indicator systems are used to assess
the vulnerability of individuals [4]. One system
was developed as part of the SAFIRE project
based on consultations with anti-radicaliza-
tion specialists (N=28). This system includes
indicators (21 signs) grouped in this way: 1)
identity and identity search; 2) ingroup and
outgroup differentiation; 3) social interaction
that promotes violence, combined with dis-
tancing from the usual environment (friends
and family); 4) image transformation; 5) asso-
ciation with extremist groups [4]. The system
is based on the method of observing individu-
als’ behavior.

Another example of such a system is a
practical guide aimed at diagnosing the de-
gree of vulnerability to radicalization. The first
level includes features of the cognitive-emo-
tional spectrum that make a person vulner-
able to the influence of a terrorist group. The
second level is a number of signs that indicate

an individual’s willingness to use violence,
combined with the dehumanization of certain
categories targeted by terrorist groups. The
third level concerns infliction of harm (we are
talking about knowledge, skills and abilities,
free access to appropriate equipment) [4].
In general, we can talk about some allusions
with step-by-step radicalization models [3].

Not diminishing the significance and im-
portance of available risk assessment tools,
nevertheless, we will make a number of criti-
cal comments. On the one hand, in both cas-
es, there is neither clear description of psy-
chological radicalization mechanisms, nor of
a theoretical model that would substantiate
this terrorism legitimization process. On the
other hand, in both cases it seems possible
to state the presence of certain allusions
to the social identity approach, focused on
psychological processes (social categoriza-
tion, social comparison and social identifi-
cation) that clarify how people’s social iden-
tity differs from personal identity and how
social identity is formed and operates [15,
pp. 379-398].

In the first system an individual is radical-
ized as a member of a group [16; 17, pp. 75—
85], which constructs a certain social reality
for him/her, forms a social identity, and as
a consequence distances him/her from the
usual environment (family and friends).

The second system proposes to determine
radicalization by observing the behavior of
radicalized subjects with a set of indicators;
S0, the parameters of one of the levels will be-
come clear in the logic of the social identity
approach: for example, groups with extremist
and radical views set their members social re-
ality, determine what is right, and what is not.
Consequently, group members receive an
unambiguous basis for evaluating represen-
tatives of the outgroup, dehumanizing them,
which, as a result, justifies any actions against
these people [18, pp. 19-35].

Despite certain allusions to the social iden-
tity approach, in particular, it concerns the
search for identity (in fact, social identity),
intergroup perception (in- and outgroup dif-
ferentiation), distancing from close surround-
ings (family and friends), and connection with
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extremist groups can be interpreted as a
change of identity; the however, both risk as-
sessment systems are not formulated within
the framework of this approach, and do not
fully use its capacities, do not rely on the log-
ic and mechanisms of the approach, which
would increase the value of these models.

It is worth noting that the recognition of
signs associated with radicalization in both
systems indicates that an individual has
passed a significant part of the path called
radicalization (in accordance with the defini-
tion used above [2], this is the path leading
to terrorism legitimization). In this regard,
the technology of risk assessment should be
based on diagnostic tools that would allow
recognizing radicalization signs at an earlier
stage. It can be assumed that the speed of
the radicalization process differs at the very
beginning and the end of this path. As the
analysis of the stage-by-stage radicalization
models shows, initially “radicalization events”
occur mainly in cognitive terms and at the
stages close to the radicalization process
completion this process turns into the behav-
ioral plan and the plan of social practices and
relationships. This feature is also reflected in
the risk assessment models discussed here.
So, in both models, visible manifestations
correspond to such a point on the radicaliza-
tion path, when a significant part of the path
has already been passed.

These examples clearly demonstrate that a
radicalization risk assessment model should
have an adequate theoretical scheme, the ex-
planatory power of which correlates with the
radicalization process specifics, in which the
relationships between variables are concep-
tualized and based on experimental facts.

The current situation is developing in such
a way that the needs of practice for the de-
velopment of a tool to estimate radicaliza-
tion risks are still ahead of the possibilities of
psychological science. This concerns, first of
all, the fact that the risk assessment model,
which could be used to forecast the probabil-
ity of committing terrorist activity, necessarily
assumes an experimentally tested theoretical
framework, and this, according to the current
study results, is still the zone of proximal de-
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velopment in the field of radicalization risk as-
sessment.

Conclusion.

A critical analysis of the existing radical-
ization models helps conclude that it is nec-
essary to consider the radicalization pro-
cess through the prism of such a theoretical
tradition that is adequate to the study of the
phenomenon itself (radicalization, being a
process of legitimization of terrorism, is un-
derstood as a phenomenon occurring in a
group context).

The speed of the radicalization process
differs at the very beginning and at the end
of this path (coming to the legitimization of
terrorism). As the analysis of stage-by-stage
radicalization models [5] reveals, initially
“radicalization events” occur mainly in cog-
nitive terms, then at the stages close to the
completion of the radicalization process - in
the behavioral plan, the plan of social prac-
tices and relationships. It is this transition
that is often regarded as “rapid radicaliza-
tion”, although the behavioral plan of radical-
ization is preceded by the processes hidden
from observation, occurring at the cognitive
level.

In the risk assessment models currently
used [4], this fact is taken into account. How-
ever, they are based on the method of observ-
ing behavioral characteristics of a radicalized
individual, that is why vivid manifestations
correspond to a point on the radicalization
path when a significant part of the path has
already been passed. The complexity to con-
struct a model for radicalization risk assess-
ment, based on early recognition of radical-
ization signs, is due to the fact that the focus
is on what is happening at the cognitive level
of an individual vulnerable to radicalization;
each moment of the radicalization process
probably has its own cognitive affective fea-
tures; the diagnostic tool assumes a certain
subtlety in order to prevent erroneous judg-
ments about vulnerability of the subject.

The critical analysis of risk assessment
models based on at least some theoretical
basis allows us to talk about the need to de-
velop such a model, which would proceed
from a single approach, and not from a set
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of ideas borrowed from a number of theories ideas will require appropriate theoretical and
belonging, moreover, to different levels of the methodological substantiation of the provi-
epistemological continuum [14]. Combining sions followed by experimental verification.
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Abstract

Inthe article, the authors consider the problem of prejudice against psychology
and its creative possibilities on the part of the staff of penitentiary institutions.
Purpose: based on the generalization of theoretical materials and analysis of
the practice of activity in penitentiary institutions to show that in conditions of
constant impact of quantitative and qualitative factors of penitentiary activity
on the personality of employees, they should be ready for aggressive actions of
inmates. Without professional psychological assistance, employees’ adaptation
processand behavior in extreme situations can be affected and risks of developing
professional destructions can be created. Results: the attitude to uncertainty is
considered by the authors as a personality trait underlying adaptation processes
and processesto perceive extreme conditions of work. Having considered specific
professional activity of penitentiary system employees, the authors show how
the problem of prejudice against psychology increases extremity of service and
what subsequent negative consequences can be, in particular in the adaptation
period. Conclusions: the similarity of the processes of adapting to service
activities and extreme conditions is shown, and the emphasis is also placed on
the need to work with prejudice against psychological support of employees’
activities.
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Introduction.

The problem of adaptation to professional
activity is a focal point of many disciplines.
Despite a significant amount of both general
theoretical and applied research, the specific
of this problem lies in its intrinsic relevance,
regardless of the current state of society. Any
socio-economic, political, environmental and
other changes, both positive and negative,
make a person adapt to them [1, pp. 186-
187; 2, p. 15]. The problem of adaptation to
a specific work activity is refracted through
the prism of specific conditions and factors
caused by the boundaries set by the goal and
the tasks it solves, as well as the implemen-
tation of a system of actions to achieve them
with the individual and personal characteris-
tics available to the subject. The Russian pe-
nal system is no exception in this matter.

Key results.

In the system of normal functioning of the
society, the penal system occupies a special
place, since it ensures the security of soci-
ety not only by isolating offenders, but also
by correcting them [3, pp. 8-9; 4]. The of-
ficial statistics data provided by the Ministry
of Internal Affairs of Russia and the Federal
Penitentiary Service of Russia can demon-
strate the relevance of the penal system ac-
tivities. So, 1,966,795 cases were registered
in the Russian Federation in 2022. Despite
the fact that this indicator decreased by 1.9%
compared to 2021, there was a rise in regis-
tered crimes in 10 subjects [5]. Employees of
the penal system work with the convicted to
correct them. As of January 1, 2023, 433,006
people were held in penitentiary institutions
[6]. These figures show high workload on the
penal system employees, who daily interact
with this very diverse set of people, for whom
the fact of committing a crime iscommon. The
quantitative factor of impact on professional
activity presupposes the presence of a quali-
tative one. This factor, in our opinion, is key in
determining the real burden on the staff of the
penal system. The qualitative composition of
persons held in pre-trial detention facilities
and correctional institutions is so diverse that
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the criteria for assessing and describing the
discussed population are also multiple. For
instance, according to the criterion of men-
tal state, the spectrum of groups of convicts
and persons in custody varies from a relative
norm to the presence of mental anomalies
within the boundaries of sanity [7, pp. 20-21;
8, pp. 291-293; 9, pp. 250-252]. Disabled
people also require a special approach. Con-
victed persons with disabilities need addition-
al attention and assistance on the part of the
staff of the penitentiary system [10]. Besides,
suspects, accused and convicted persons
differ in terms of age, gender, criminal and
prison experience, education level, upbring-
ing characteristics, nationality, belonging to
a certain social group, etc. [11, pp. 159-60].
It should also be taken into account that the
listed criteria may constitute different com-
binations. At the same time, we deliberately
do not touch on psychological characteris-
tics, as they widen the diversity. All this is re-
flected in the behavior of persons in places of
deprivation of liberty. In particular, convicts in
correctional institutions may behave condi-
tionally normally, observing the requirements
established by law, or they may violate the re-
gime up to the commission of crimes. Cases
of attacks on correctional facility employees,
infliction of bodily injuries of various degrees
of severity, taking hostages, etc. are rather
common [12].

Undoubtedly, the staff of the penal system
is aware of such threats and constantly ready
for aggressive actions on the part of the spe-
cial agent. This affects their psychological
and physical condition, causes fatigue, over-
strain and other forms of depletion of their
available resources. So, including for these
reasons, professional activity in the penal
system is considered extreme [12, p. 142; 13,
p. 33-34; 14, p. 3; 15, p. 235-236].

This determines, on the one hand, special
requirements for employees’ personality,
special knowledge, skills and abilities and,
on the other hand, for organization of their
work and creation of special conditions that
take into account these circumstances of the

17, no. 1 (61)



100

service, fulfill the supporting and developing
functions and are based on modern scien-
tific developments. Psychology here plays an
important role, since it has modern achieve-
ments in the field of self-regulation of emo-
tional state, overcoming life and professional
difficulties, correcting negative personality
traits, etc. At the same time, practical imple-
mentation of psychological knowledge is of-
ten hindered by employees’ resistance and
unwillingness to participate in psychological
activities of both group and individual nature.
Such behavior and attitudes may be based
on employees’ prejudice against psychology
[16, pp. 290-297], formed due to the prob-
lems currently existing both in penitentiary
psychology itself and its perception by the
society. The authors have repeatedly covered
this issue [16, p. 167; 17, pp. 19-20; 18, pp.
124-125], but it does not lose relevance [19].

In modern psychological science, there is
no unambiguous interpretation of the term
“prejudice”. This phenomenon is provoked
by many interrelated factors: economic, po-
litical, historical, cultural, socio-structural,
socio-psychological.

In foreign psychology, prejudice is dis-
closed in works of F. Denmark, W. Lippman,
D. Myers, T. Nelson, G. Allport, etc., in Rus-
sian — G.M. Andreeva, A.l. Dontsov, G.U. Sol-
datova, T.G. Stefanenko, P.N. Shikhirev, etc.
Penitentiary psychologists Yu.M. Antonyan,
S.N. Enikolopov, V.M. Pozdnyakov, A.l. Usha-
tikov and others consider certain phenomena
of prejudice in the penal system.

We believe that the most complete defini-
tion of prejudice against psychological activ-
ity is given by G. Allport, arguing that preju-
dice is a negative attitude to some outgroup:
an inaccurate, unreasonable and generalized
attitude, necessarily including an affective re-
action [20]. It should be noted that low-skilled
psychologists themselves contribute to this
state of affairs, discrediting psychology as a
scientific and practical field of activity capa-
ble of providing assistance.

Hence, this circumstance causes an in-
crease in the level of extreme professional

activity of employees of the penal system and
their maladaptation.

The maladaptation problem is relevant in
the work of any team, but for occupations that
have an extreme character, it is especially
acute. Researchers note that the adaptation
mechanism is developed by a person during
his/her life and is used in different conditions
[21, p. 8]. Adaptation is the process when a
person enters and accommodates him/her-
self to a new system of professional require-
ments, values and social norms of behavior in
a work team.

Problems and violations of the human ad-
aptation process in various types of labor ac-
tivity are revealed in the works of S.G. Antipin,
[.LA. Miloslavova, V.A. Korytkov, M.V. Sinel’nik,
S.V. Smirnova, etc. In the penal system, vari-
ous issues related to professional adaptation
of an individual are studied within the frame-
work of pedagogical, psychological and legal
science by Yu.A. Aleksandrovskii, Yu.A. Al-
ferov, Ts.P. Korolenko, L.E. Panina, V.B. Sal-
akhova, A.l. Ushatikov, etc.

“Specialists’ desire to work in a team and
make a career in an organization” is consid-
ered as an indicator of their successful adap-
tation [22]. Besides persons’ readiness to link
their professional future with the organization,
successful adaptation is also expressed in
their performance. The higher performance
indicators, the greater benefit of employees
and the organization. This is an approximate
pattern of successful adaptation; the prob-
lem is to work with people unable to success-
fully adapt to professional activity.

The adaptation mechanism factors in the
penal system are the following: a period of
official activity (initial, during service, after
service), adaptation to the environment (in-
cluding official and off-duty aspects), and
specifics of professional activity. The first
two factors are sufficiently fully represented
by researchers of other professional groups,
while the latter one is characteristic of the
penitentiary service. Adaptation to the spe-
cifics of professional penitentiary activity is of
the following types:
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— professional (formation and develop-
ment of professionally significant personality
traits and qualities; motivation for the chosen
professional activity, professional self-devel-
opment, striving to achieve professional iden-
tity);

— psychophysical (adaptation to service
conditions);

— socio-psychological (acceptance of new
social roles);

— organizational and administrative;

— economic.

Itis also worth mentioning that the success
of the adaptation process depends on a sig-
nificant number of factors, both internal and
external, namely: an employee’s adaptability
level; mentors and psychologists’ skills; na-
ture of the socio-psychological climate in the
department, etc. [17, p. 20; 23, p. 332].

The problem of successful adaptation and
extreme situations have similar elements. We
will consider people’s willingness to act in a
situation and attitude to uncertainty [24].

The term “attitude to uncertainty” has vari-
ous interpretations in the scientific literature.
For example, it can be interpreted as “an indi-
vidual tendency to assess an uncertain situ-
ation as desirable or dangerous”, “a kind of
psychological discomfort”, “a cognitive style
associated with the inability to accept stimuli
suggesting alternative interpretations without
comfort”, etc. [18, p. 113; 23, p. 233; 25, p.
529]. So, one way or another, this condition
is associated with anxiety and self-doubt and
self-confidence. This is an unstable state in
which a person can commit actions that en-
danger both him/her and others. Hence, the
process of adapting to professional activity is
similar to an extreme situation as something
indefinite.

Uncertainty in the activity is understand-
able for people who are just starting their
professional path in a particular position, due
to the lack of necessary work experience. At
this time, a penal system employee needs
to be assisted and supported by all em-
ployees of the institution, departments and
services.

2023, vol.

As arule, with the accumulation of a certain
amount of both life and professional experi-
ence, employees of the penal system already
act more confidently in various suddenly aris-
ing situations, both standard and non-stan-
dard, which reduces the level of extremity of
the service [18].

At the same time, the way to this level of
professionalism, self-confidence is associat-
ed with a large number of hardship, overcom-
ing difficulties, experiences, etc. Unfortu-
nately, not everyone can make it, maintaining
emotional balance, calmness, the desire to
serve and carry out the assigned duties in
good faith to the end. The inability to cope
with such challenges leads to dismissals in
early terms of service and maladaptation. It
can lead to alcoholism, increased aggres-
siveness, sharpness in communication, alien-
ation from the team, etc., which in fact repre-
sents the personnel loss, since the likelihood
of negligent attitude to the performance of
professional duties goes up, employees com-
mit legal violations up to crimes.

Conclusion.

It seems that the psychologists’ activity in
working with penal system employees should
be conducted in personal and organizational
directions. Thus, the personal direction in-
cludes formation of a certain reputation of a
psychologist as a person who is a professional
in his/her field, confident in his/her profes-
sional capabilities, respected by the team,
observes ethical principles prescribed by the
profession. Employees come to a professional
psychologist to solve both professional and
personal problems, as well as the psychologist
him/herself seeks supervisory help and psy-
chological support as a demonstration of the
need for this direction of professional support
in the penitentiary system. Only such a psy-
chologist can effectively work with employees’
biases about possibilities of psychology.

The organizational direction consists in cre-
ating special conditions for conducting psy-
chological work. Specially equipped rooms
(offices) give the opportunity for both individu-
al and group work, while maintaining the priva-
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cy of classes. Besides, this direction includes
management of a temporary resource. Time
should be specially set aside for join work of a
psychologist and employees. It should be ex-
clusively working hours. In this matter, the posi-
tion of the institution management, coordinat-
ing activities of all subordinate employees, is
of great importance. If the management itself
negatively relates to the role of a psychologist
in the institution or does not attach appropri-
ate importance to it, the overall organization of
psychological work is jeopardized with all the
consequences outlined in this article.
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Abstract

Introduction. The current stage of society’s development is associated with
the actualization of the problem of professional and pedagogical training of
specialists to work with juvenile offenders. More and more attention is paid to the
procedure for selecting candidates for service in penitentiary institutions where
this category of citizens is held, service conditions, and the system for improving
and maintaining employees’ professional and pedagogical competence. Purpose:
to study the current state of professional and pedagogical training of employees
of the penitentiary system to work with juvenile offenders. Methods: when study-
ing the current state of professional and pedagogical training of employees to
work with juvenile offenders, the authors apply methods of theoretical research
(analytical, axiomatic, formalization, etc.) and empirical ones (observation, con-
versation, comparison, questionnaire, interpretation, etc.). Results: the current
state of professional and pedagogical training of employees to work with juvenile
offenders (training in the course of official activity, professional retraining, ad-
vanced training) is determined, problematic issues and promising development
areas are highlighted; the experience of interaction between territorial bodies of
the Federal Penitentiary Service of Russia and third-party educational organiza-
tions is described. Conclusion: professional and pedagogical on-the-job and off-
duty training of employees of the penal system to work with juvenile offenders
is carried out nowadays. In juvenile correctional facilities and pre-trial detention
centers, classes are organized as part of official training to improve their profes-
sional and pedagogical competence. In juvenile correctional facilities of the Fed-
eral Penitentiary Service of Russia, advanced training and professional retraining
programs are implemented, including topics (sections, paragraphs, etc.) reflect-

© Kryazheva S.G., Kovtunenko L.V., 2023

2023, vol. 17, no. 1 (61)



106

ing certain aspects of working with minors. In a number of territorial bodies of the
Federal Penitentiary Service of Russia, contracts are concluded with third-party
educational organizations. At the same time, despite its relevance, the topic of
professional and pedagogical training of employees of the penitentiary system to
work with juvenile offenders is currently insufficiently studied. Within the frame-
work of the research presented in the article, the main problematic issues related,
first of all, to the organization, consistency and purposefulness of the learning
process are identified.

Keywords: vocational and pedagogical training; juvenile offenders; sus-
pects, accused and convicted persons; programs of additional professional edu-
cation; pre-trial detention center; juvenile correctional facility; penal system.

5.8.1. General pedagogy, history of pedagogy and education.

For citation: Kryazheva S.G., Kovtunenko L.V. Current state and promising
directions of professional and pedagogical training of the penal system employ-
ees to work with juvenile offenders. Penitentiary Science, 2023, vol. 17, no. 1 (61),
pp. 105-114. doi: 10.46741/2686-9764.2023.61.1.012.

Introduction

Serviceinthe penal system, especiallyinin-
stitutions where juvenile suspected, accused
and convicted persons are held, places high
demands on personal and professional quali-
ties of employees. When working with minors,
an employee should not only establish psy-
chological contact with them, resolve conflict
situations, but also contribute to their cor-
rection and resocialization. One of the con-
ditions for achieving the tasks set before the
penal system is a high level of development
of professional and pedagogical competence
of employees of juvenile correctional facilities
and pre-trial detention centers, compliance
of their professional and personal qualities
with their position.

Paragraph 2.11. of the Minutes of the Meet-
ing with the Director of the Federal Peniten-
tiary Service of Russia No. 4 of December 9,
2015 stipulates that when appointing (mov-
ing) employees to positions in the juvenile
correctional facility, it is necessary to con-
duct psychodiagnostic examinations in or-
der to identify individual characteristics that
allow successful interaction with the minor
suspected, accused and convicted. This in-
struction also applies to the management of
institutions.

At the same time, a juvenile correctional
facility is not the only institution of the penal
system in which juvenile offenders are held.
Thus, the specified category of persons can

be held in a pre-trial detention center accord-
ing to a court decision. A pre-trial detention
center is an institution where a minor faces
prolonged isolation from society for the first
time, which, of course, entails a break in the
usual circle of communication, forced dis-
tancing from his/her relatives, friends, and
acquaintances. This circumstance can have a
significant impact not only on his/her mental
state [1], but also on his/her socio-psycholog-
ical adaptation [2]. Given this circumstance,
one should not underestimate the role of
this institution in influencing results of cor-
rection and resocialization of the convicted
person.

The analysis of modern research on the
problem under consideration shows that
there are significant differences between mi-
nors held in detention centers and juvenile
correctional facilities. First of all, this differ-
ence concerns minors’ adoption of criminal
norms and values. Thus, according to the
study [3], the level of acceptance of crimi-
nal norms and values among minors in pre-
trial detention centers is higher than among
those serving sentences in juvenile cor-
rectional facilities. Many convicts, despite
their young age, have early criminal experi-
ence and anti-social orientation. Every ninth
teenager is intoxicated when committing a
crime [4].

According to V.N. Andreev, A.D. Glotoch-
kin, D.V. Sochivko, A.l. Ushatikov, it is in the
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pre-trial detention center where a teenager
understands his/her new legal status and
consequences of the crime he/she has com-
mitted and rethinks values, etc.

E.V. Motova notes that minors in places of
deprivation of liberty are characterized by in-
creased anxiety, defectiveness of the value
system, especially in the field of goals and
meaning of life [5].

I.S. Ganishina and A.V. Vetra highlight that
minors in custody are characterized by de-
monstrativeness of behavior, inability to as-
sess their behavior, brusqueness, cynicism,
egocentrism, superficiality in contacts, im-
pulsivity, disregard for moral and ethical val-
ues, aggressive reactions, reduced quilt,
emotional immaturity, conflict, propensity to
physical and verbal aggression, increased
conceit, etc. [6].

The results of another scientific study show
that many juvenile offenders may have diffi-
culties with self-control of emotional state
and behavioral reactions, be embittered and
vindictive, as well as show other negative
qualities [7].

These circumstances impose additional
responsibility on employees, primarily related
to the psychological and pedagogical sup-
port of this category of citizens.

According to E.V. Zautorova, if a correc-
tional institution employee has a positive at-
titude to the process of education and shows
personal readiness for its implementation,
professionalism and competence in this area,
then he/she will certainly enthrall minors, thus
ensuring effective organization of this pro-
cess [8].

It should be noted that employees are a pat-
tern of strict compliance with the rule of law
and moral requirements for juvenile offenders
to follow. An employee without appropriate
qualities and competence cannot organize
effective work on the education of juvenile of-
fenders. Moreover, in case an employee does
not comply with moral norms, but demand
their observance from minors, it undermines
the very essence of educational work, as well
as reduces the authority and importance of
the employee in the eyes of pupils.

According to E.V. Zautorova and N.G. So-
bolev, the penal system employees fulfil the
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following tasks in their work with juvenile of-
fenders:

— to form a socially-oriented approach to
life phenomena;

— to change their worldview;

—to stimulate the need and desire for activ-
ity;

— to organize specific types of activities,
achieving a dialectical combination of con-
sciousness and activity to change and devel-
op the personality of a teenager [9].

Considering the role of employees of ju-
venile correctional facilities and detention
centers in the lives of juvenile offenders,
A.l. Savel'ev and A.A. Urusov note that if
penitentiary institutions have not achieved or
have low positive results in changing nega-
tive traits and behavior of adolescents, then
the probability of repeated crimes com-
mission increases [10]. To prove the stated
above, we present the data of the research
conducted on the basis of the Research In-
stitute of the Federal Penitentiary Service of
Russia, focused on repeat crimes of juvenile
suspects, accused and convicted persons
[11].

The study involved convicts who repeat-
edly served their sentences in places of de-
privation of liberty, previously convicted at a
minor age and served their sentences in ju-
venile correctional facilities. The sample con-
sisted of 1,159 convicts released from juvenile
correctional facilities no more than 10 years
ago. According to the data obtained, with a
simultaneous decrease in the number of ar-
ticles for crimes against property and crimes
against public safety among these convicts,
there was an increase in the number of ar-
ticles for crimes against the person, against
health and public morality, against sexual in-
violability and sexual freedom of the individ-
ual. In other words, adult convicts previously
served their sentences in juvenile correctional
facilities are more likely to recommit serious
and especially serious crimes, for which they
subsequently serve their sentences already
in correctional institutions.

Penitentiary scientists (A.A. Andreey,
AV. Vilkov, F.Il. Kevlya, LV. Kovtunenko,
TV. Kirillova, S.V. Kulakova, etc.) recognize
fundamental differences in the work with mi-
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nors from the one with other categories of the
suspected, accused and convicted. The main
purpose of professional and pedagogical
training of the penal institution staff to work
with juvenile offenders is to provide them with
the basics of psychological and pedagogical
knowledge and skills necessary for the or-
ganization of effective educational work with
this category and promote the development
of their pedagogical thinking.

Methods

To identify the current state of professional
and pedagogical training of the penal insti-
tution staff in working with juvenile offend-
ers, methods of theoretical and empirical
research are used. The theoretical methods
applied are analysis, comparison, general-
ization and systematization of currently avail-
able data (scientific literature, research, etc.)
on the research problem, while the empirical
ones — questionnaires, observation, conver-
sation, analysis of regulatory documents on
the research topic, as well as analysis of ac-
tivities conducted by employees of various
departments and services presented in jour-
nals of individual educational work with minor
suspects, accused and convicted persons).
In addition, the study includes the authors’
personal experience in working with employ-
ees of the penal system and minor suspects,
accused and convicted persons.

Results and discussion

The work presents data provided by 19
territorial bodies of the Federal Penitentiary
Service of Russia, as well as 10 educational
organizations of the Federal Penitentiary
Service of Russia (Vologda Institute of Law
and Economics of the Federal Penitentiary
Service of Russia, Far Eastern Interregional
Training Center of the Federal Penitentiary
Service of Russia, Kuzbass Institute of the
Federal Penal Service of Russia, Tomsk Insti-
tute of Improvement of Professional Skills of
Workers of FAEP of Russia, Saint-Petersburg
University of the Federal Penitentiary Service,
Academy of the FPS of Russia, Pskov Branch
of the Academy of the FPS of Russia, Samara
Law Institute of the Federal Penitentiary Ser-
vice of Russia, Perm Institute of the Federal
Penitentiary Service, Kirov IPKR of the FPS of
Russia).

The study was conducted in 38 pre-trial
detention centers, where juvenile suspected,
accused and convicted persons are held,
and in 11 juvenile correctional facilities. In to-
tal, 415 employees took part in the study: 83
of them were employees of the psychologi-
cal laboratory, 83 - of the educational work
department, 83 — of the operational depart-
ment, 83 - of the regime and supervision /
security department (hereinafter referred to
as the regime department), 83 — of the duty
service.

The author chose penitentiary institutions
with regard to the Instruction of the Director
of the Federal Penitentiary Service of Russia
No. 01-63156 of December 23, 2014, stipulat-
ing that penal institutions, where minors are
held, should organize the work as follows:
employees of the psychological laboratory
and educational work, operational and re-
gime departments should guide minors in or-
der to carry out a comprehensive impact on
minors’ personality.

At the same time, employees of the psy-
chological laboratory are not included in the
study, since most oftenitis they who carry out
professional and pedagogical training of oth-
er institution employees involved in guiding
juvenile offenders. We will consider results of
the survey of employees of the educational,
operational and regime departments, includ-
ing the duty service (332 people).

Before proceeding to the description of
the content of professional and pedagogical
training of the penal institution staff to work
with juvenile offenders, we will consider the
level of their education.

According to the Instruction of the Director
of the Federal Penitentiary Service of Russia
No. 01-63156 of December 23, 2014, candi-
dates from among persons with psychologi-
cal and pedagogical education or possessing
psychological and pedagogical knowledge
are prioritized for positions providing the ed-
ucational process with minor suspects, ac-
cused and convicted persons. However, as
our research has shown, most employees of
regime / security, operational, educational
departments, duty shift have higher legal
education (50.6%), 12.7% — higher economic,
technical and other higher education, 11.7% —
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higher pedagogical education, 9% - second-
ary full general education, 8.4% — secondary
specialized vocational education (legal direc-
tion), 6.6% — secondary specialized vocation-
al education (pedagogical direction), 2.1%
has completed advanced training courses
and professional retraining in pedagogy and
psychology [12].

We will present results of the analysis for
each department and service in more detail:

100% of the interviewed employees of the
operational department has higher legal edu-
cation (8.4% — higher pedagogical education,
3.6% - higher economic, technical or other
higher education, 1.2% — higher psychologi-
cal education).

Most employees of the regime department
also have higher legal education (61.4%),
30.1% of the respondents — higher eco-
nomic, technical and other higher educa-
tion, 7.3% - higher pedagogical education,
2.4% - higher psychological education, 2.4%
has completed advanced training courses
and professional retraining in pedagogy and
psychology.

All employees of the educational depart-
ment have higher education (39.8% — higher
legal education, 27.7% — higher pedagogical
education, 16.9% - higher economic, techni-
cal or other higher education, 9.6% — higher
psychological education, 6% has completed
advanced training courses and vocational
training in pedagogy and psychology).

Among the duty service employees, most
employees have secondary full general edu-
cation (36.1%), 32.5% - secondary special /
vocational education (legal direction), 26.5%
— secondary special / vocational education
(pedagogical direction), 3.6% — higher peda-
gogical education, 1.2% - higher legal edu-
cation.

As follows from the presented data, the
majority of the penitentiary system employ-
ees involved in guiding juvenile offenders do
not have psychological and pedagogical edu-
cation and have not passed advanced train-
ing courses and professional retraining in this
area of activity.

According to the results of the study of the
most typical conflict situations arising be-
tween suspects, accused and convicted per-
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sons and employees of penitentiary institu-
tions conducted on the basis of the Research
Institute of the Federal Penitentiary Service
of Russia [13], officers with superficial psy-
chological and pedagogical knowledge are
more likely than other employees to appear
in conflict situations with suspects, accused
and convicted persons. If we consider the re-
sult obtained in relation to the positions held,
then these are employees of operational and
regime units.

Nowadays, in order to form professional
and pedagogical readiness of employees of
penitentiary institutions and bodies to work
with juvenile offenders, their targeted profes-
sional training is organized. Training is carried
out both out of work and on-the-job.

Training of juvenile correctional facility
and pre-trial detention center employees in
pedagogical support of juvenile offenders is
carried out as part of official training. These
classes are organized mainly by psycholo-
gists of psychological laboratories of institu-
tions and include various areas of training, for
example, increasing the conflictological and
communicative competence of employees,
awareness of issues of age pedagogy and
psychology, training in basic forms and meth-
ods of psychological and pedagogical inter-
action with these persons, etc.

The study shows that most employees of
regime, operational and educational depart-
ments (74.7%) believe that conducting these
classes is a prerequisite for effective work
with juvenile offenders. Moreover, 55.7% of
them note that without this training it is quite
problematic to effectively interact with this
category of citizens.

Today, the regularity of these classes is of-
ten determined by psychologists of psycho-
logical laboratories of institutions indepen-
dently. So, in some institutions they are held
quarterly (the most frequent option for con-
ducting classes), in some — monthly or once
every six months or less.

It is important to find a favorable time to
start conducting professional and pedagogi-
cal training. According to the study, most
surveyed employees of educational, regime
and operational departments believe that
it should be started in advance, before the
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appointment to a position involving interac-
tion with minors. In addition, it is necessary
to involve not only employees whose job re-
sponsibilities are directly related to minors,
but also employees who perform duties of
primary employees in case of their temporary
absence (vacation, business trip, sick leave,
etc.).

Special attention should be paid to the
staff of duty shifts who take up daily duty and
whose activity involves interaction with juve-
nile offenders, as well as their direct leader-
ship (assistant on duty to the head of a cor-
rectional facility / pre-trial detention center,
deputy assistant on duty to the head of a
correctional facility / pre-trial detention cen-
ter). The main feature of the service of these
employees is their round-the-clock presence
next to minors, even during those hours when
most employees have already finished their
working day. Many practitioners note that
timely prevention of minors’ destructive ac-
tions often depends on competence of the
duty shift staff.

Thus, itis possible to distinguish the follow-
ing categories of employees recommended
to participate in classes aimed at the forma-
tion of professional and pedagogical readi-
ness to work with minor suspects, accused
and convicted:

— employees of the educational, regime
and operational departments, whose activi-
ties are directly related to interaction with mi-
nor suspects, accused and convicted;

— employees of educational, regime and
operational departments who perform duties
of primary employees in case of their tempo-
rary absence e;

— duty shifts who take up daily duty and
whose activity involves interaction with ju-
venile offenders, as well as their immediate
heads.

When selecting employees for a position
involving work with juvenile offenders, it is
necessary to take into account employees’
personal desire, as well as institution psy-
chologists’ recommendations.

The conducted research results show that
the employees’ personal desire to work in
this direction is often neglected. Thus, a sig-
nificant number of the surveyed employees

(47.0%) note that their desire to work with
underage suspects, accused and convicted
persons has not been considered before be-
ing appointed to the appropriate position.
This trend is especially pronounced among
employees of the pre-trial detention center
(88.0% of the employees of pre-trial deten-
tion centers against 38.0% of the employees
of juvenile correctional facilities).

Neglect of employees’ personal desire to
work with minors partially determines these
employees’ attitude to their position. So, ac-
cording to the study, employees of pre-trial
detention centers are dissatisfied with their
position and want to have another equivalent
position, not related to the work with adoles-
cents, more often than employees of correc-
tional facilities.

Undoubtedly, the employee’s lack of de-
sire to continue service in the position also
affects his/her general desire to engage in
this type of activity, satisfaction with the work
functions performed, attitude to him/herself
as a professional in this field, current psycho-
emotional state, susceptibility to the develop-
ment of such negative conditions as profes-
sional deformation and professional burnout
[14].

Our earlier research aimed at identifying
the level of professional burnout among pre-
trial detention center employees dealing with
various categories of the suspected, accused
and convicted revealed that the highest rates
of professional burnout were among employ-
ees engaged in the work with minors. They
had high indicators in the following catego-
ries: “exhaustion”, “depersonalization”, “re-
duction of personal achievements” [14].

In the course of the study, we also identified
problematic issues related to the organization
and conduct of classes to form professional
and pedagogical readiness in employees
to work with minors. So, the most common
problems are the following:

— alack of sufficient working time to search
and prepare material for classes;

— difficulties in organizing regular classes;

— insufficient amount of theoretical and
practical material (textbooks on legal, peda-
gogical and psychological issues; reference
and periodical literature; visual aids, etc.);
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— insufficient motivation of employees
themselves to participate in these classes;

— insufficient support for the organization
and conduct of these classes on the part of
administration, etc.

In addition, the quality and effectiveness of
these classes can also be influenced by the
staffing of staff positions in a particular insti-
tution.

Professional and pedagogical training of
employees to work with juvenile delinquents
is not limited only to service training within
penitentiary institutions, but is reflected in the
framework of additional professional educa-
tion.

The analysis of the programs of addi-
tional vocational education implemented
in educational organizations of the Federal
Penitentiary Service of Russia in 2020-2021
shows that during this time 7 programs of
additional vocational education (2 profes-
sional retraining programs, 5 advanced train-
ing programs) were implemented, in which
there was a section (paragraph, topic, etc.)
revealing various aspects of interaction with
juvenile offenders. These programs had 18
relevant sections, while only 8 of them fully
reflected the work with minors. In other cas-
es, such work, not appearing in the title of
the section, was considered in them as one
of the subsections, or issues of one of the
topics.

It should be noted that nowadays there is
only one professional development program
entirely aimed at training employees serving
in institutions where juvenile offenders are
held. It is “Concepts and legal bases for the
application of restorative justice (mediation)
programs to juvenile suspects, accused and
convicted persons”).

In addition to the presented types of pro-
fessional and pedagogical training of em-
ployees to work with juvenile offenders, some
territorial bodies of the Federal Penitentiary
Service of Russia have concluded contracts
with third-party educational organizations of
various types (general education, profession-
al educational organizations, as well as higher
education organizations, organizations of ad-
ditional education, additional professional
education, etc.).
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Forms of classes by teachers of educa-
tional organizations, the number, and topics
under consideration are different. However,
it can be noted that issues of mediation and
conflict-free communication are the most
common topic studied within the framework
of the concluded agreements, and study
groups include mainly employees engaged
in psychological, educational, less often so-
cial work. Such a choice of employees is quite
natural, since, first, these departments more
often contact with minors in the course of
their official activities; second, itis employees
of these departments who most often con-
duct classes with employees of other depart-
ments and services interacting with minors to
improve their professional and pedagogical
competence; third, conduct of such classes,
trainings and meetings involving teachers of
third-party organizations are provided for in
Paragraph 2.7. of the Plan of key activities of
the Federal Penitentiary Service of Russia up
to 2027, held within the framework of the De-
cade of Childhood. At the same time, employ-
ees of these departments most often already
have basic knowledge about fundamentals
of age pedagogy and psychology, while for
employees of operational and regime depart-
ments such training is more relevant and in
demand due to the lack or insufficient devel-
opment of relevant competencies.

Conclusion

At present, the relevance of the topic of
professional and pedagogical training of pen-
itentiary system employees in working with
juvenile offenders in isolation circumstances
is beyond doubt, since employees’ readiness
to carry out this activity largely depends not
only on the effectiveness of their work, at-
titude to their duties, motivation to continue
service, but also on the effectiveness of in-
fluencing the personality of a teenager who
finds him/herself in a difficult life situation.
Every employee who interacts with a minor
in penal institutions is, first of all, an educator
who contributes to the correction and devel-
opment of the personality of a teenager.

As part of professional and pedagogical
training, classes are organized in penal insti-
tutions in the framework of service training.
In addition, educational organizations of the
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Federal Penitentiary Service of Russia imple-
ment professional development and retrain-
ing programs, which include topics (sections,
paragraphs, etc.) reflecting certain aspects
of working with minors.

Involvement of competent teachers of
third-party educational organizations in the
educational process is an important condi-
tion for the formation of professional and
pedagogical readiness of employees of peni-
tentiary institutions where juvenile offenders
are held. Nowadays, some territorial bodies
of the Federal Penitentiary Service of Russia
have contracts with third-party educational
organizations of various types (general edu-
cation, professional educational organiza-
tions, as well as higher education organiza-
tions, organizations of additional education,
additional vocational education, etc.).

At the same time, noting advantages, it is
necessary to point out some drawbacks, pri-
marily related to the organization, regularity
and purposefulness of the learning process.
Thus, in penal institutions, there is no certain
circle of persons to undergo such training, no
requirements for the form and regularity of
these classes and topics necessary for man-
datory study.

Topics studied in the framework of various
types of vocational training are rather narrow.
Most classes, including those implemented
by teachers of third-party educational orga-
nizations, are aimed at increasing the conflic-
tological competence of employees. Within
the framework of these classes, the issues of
mediation and conflict-free communication
are studied, which, in our opinion, is not suf-
ficient. It is necessary to expand the subject
of classes, include topics that address psy-
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