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HNPEINCTOBHUE

Crpanst ATP B HacTosiiee BpeMst OTyYMIIH HOBBIE BO3MOXKHOCTH JUTSI Pa3BUTHS B CBSI3U C M3MEHEHUSIMU B
r7100aTFHOM MHPOIIOpsIKe. A3HaTCKO-THXOOKEaHCKHI PEernoH CTall HOBHIM MECTOM CHUIBI B TEOIIOIHTHYECKUX
OTHOIIEHUSIX C IEPECCUCHUEM UHTEPECOB KPYITHBIX MUPOBBIX A€p>KaB. B HOBBIX yCIIOBUSIX CYIIECTBOBAaHUS, KOTa
HaOMIOAaeTcsl AaKTWBHBIM CMaj «ECBPOLEHTPHYHOCTH» II0 BCEM HANPAaBICHHSAM, CTpaHBl A3HaTCKO-
THX00KEaHCKOTO pernoHa CTaHOBSATCS MPUTTATEIBHBI KaK ISl TOCYAApCTB, TaK U Ui OM3HECa, M OTKPBIBAIOTCS
MO-HOBOMY IIPAKTUYECKU 110 BCEM HampaBieHUsM. BiusHue ctpan ATP Ha reonoiautHueckue MpoLeccs 3a Mo-
ciieiHue To/Ibl KpaTtHo yeuinuiock. Ctpansl ATP B pamkax o0miero B3auMoIeHCTBUS aKTUBHO TIPOTHBOCTOST BEI-
30BaM HOBOT'O BPEMEHHM, YCIICIIHO pean3ys oOImue 3amgadr, HECMOTPs Ha MMEIOIIHecs BHYTPCHHE U BHEIIHHE
IPOTUBOpEUns o MHOruM BompocaM. Kak ormeuaer A. H. I1aHOB: «mpexzae Bcero, o0Ienpu3HaHo, 4To A3uaT-
CKO-THXOOKEeaHCKUH pernoH ceifyac — 3To HaubosIee JUHAMHUYHBIHN, SKOHOMUUYECKH OypHO pa3BUBAIOLIUNCS pe-
TMOH MHPA, TJI€ IPOUCXOMAT OYEHD BaKHBIE TIPOLIECCHI, TIPEKIE BCETO ITO KACAETCS IKOHOMUYIECKOTO pocTay.t

«Pa3zBopor Ha BocTok» B Hacrosulee Bpems ompejenser B Poccuu MOBBIMIEHHBIH CIPOC HA OPUCTOB-
MEXIYHAPOJHUKOB IO «a3MaTCKOMY HalpaBJICHUIO», B YACTHOCTH, KUTAaUCTOB U MOHTOJIOBEJOB. {11 pa3BUTUS
MHOTHX HOBBIX HampaBieHH# co ctpaHaMu ATP HeoOXOIUMBI BRICOKOKBATM(HINPOBAHHBIC CIICIAANNCTEI, pPa3-
Ouparonirecss B 0COOCHHOCTAX KYJIBTYPHL, IIPaBa, SKOHOMUKH H IpYyrux chepax. Byparckuii rocymapcTBeHHBIN
yHuBepcuteT uMeHu Jlopxu banzaposa (nanee — BI'Y) Ha NPOTSHKEHUM yXKe MHOTHX JIET BeJIeT aKTHBHYIO pado-
Ty B 3TOM HalpaBJeHUU.

14 ampens 2023 r. B BypsiTckoM Tocy1apcTBEHHOM YHHBEPCHTETE B OUEPEIHOM pa3 cocTosmack MexyHa-
POIHAs MOJIOAEKHAS HAyYHO-TIpaKTHUecKask KoH(pepeHIus «CpaBHUTEIBHOE IPABOBEICHUE B CTpaHax A3HaTCKo-
Tuxookeanckoro peruona — XIV».

CMemaHHbIH GopMaT yIacTHsI TIO3BOJIMI MHOTHM MOJIOJBIM yYeHBIM 13 Poccuu 1 3apyOeKHBIX CTpaH MpH-
HATH y4acTHe B HAYYHOM (OpyMe IO KOMIAPATUBUCTHUKE. 3asBKU JUIS BKJIIOYCHUS B MPOrpaMMy HAIlpaBUIX 00-
nee 120 wuccnemopareneit u3 ExarepunOypra, Hpkyrcka, KpacHosipcka, Mocksbl, HoBocubupcka, CaHKT-
[TerepOypra, CapatoBa, Cumdpepomoins, Yiaan-Ymd, Untel, a Takke EpeBana (Apmenus), Muncka (bemapycs),
[Texuna n Xapouna (Kurait), Ynan-baropa (Monromnus),

B pamkax koH¢epeHIMH TpaJuLHMOHHO MPOIIET MacTep-KJIacc IOKTOpa IOPUAMYECKUX Hayk, Impodeccopa
Opus IlerpoBrua ["'apmaeBa Ha TeMy: «Kak TOTOBHUTECS, yIacTBOBAaTh B KOH(pEpEeHINAX M APPEKTUBHO HCIIONB-
30BaTh UX pe3yibTathly (13 ampens 2023 1.). YYaCTHUKHA OYHO M JTUCTAHIIMOHHO CMOTJIH ITOJIYYUTh IICHHBIE COBE-
ThI OT TYpY IMYOJIMYHBIX BBICTYILICHHMA.

Taxoke 13 ampenst cocTosuICs] KPYTIIBIHA CTOJI, COCTOSIBIIMIACS TIPU TPAHTOBOM mozaepkke biarorBopurensHo-
ro ¢onna Brmagumupa [lotannHa Ha TeMy «YTOJOBHO-TIPOIECCYaTbHOE W KPUMHHAIUCTHIECKOE OOECIICUeHIe
MIPOTUBOICHCTBUS KOPPYIIIMNY, TJC MOJIOBIC YUCHBIE, BRITYCKHUKH Hay4HOI 1Ikois! mpodeccopa 1O. I1. 'apma-
€Ba, a TAKXX€ aCIUPAHTHI CMOTIIH 00CYIUTh 0003HAUCHHYIO HAYy4YHYIO TPO0IeMy, IOY4acTBOBATh B AUCKYCCHH.

B opranuzammn MoI0AeKHOH KOHPEPEHINHT 110 KoMIapaTuBucTHKe B ctpaHax ATP momumo BI'Y tpamgwmu-
OHHO MpUHSUN yuacTue: Bepxosuslii cyn PecyOmuxu bypsitus, PerrnonansHoe oTaeneHue ACCOIMaIu IOPUCTOB
Poccun B Peciybnuke Bypstus, Acconnarms ropuctoB MoHroianu, MOHIoOJIbCKHH TOCYIapCTBEHHBIN YHUBEPCH-
TeT, Accolyalus CpaBHUTENBHOTO npaBoBeaeHust Kuras, MHCTUTYT cpaBHUTENBHOTO NpaBoBeneHus npu Ilonu-
TUKO-IOpUanYeckoM yHuBepcutere Kuras, Coro3 KpUMHHAINCTOB M KPUMUHOIOTOB, BocTouno-Cubupckuii ¢u-
nuai Poccuiickoro rocy1apcTBEHHOIO YHUBEPCUTETA IIPABOCY IUSL.

CIIOHCOPOM HAy4YHOTO MEPONPHITHS BBICTYyNMIA Tpymnma kommanwii «Turan» https://megatitan.org/
company/index.php.

KondepeHnius kak 00bIYHO Hauyajla CBOIO paboTy C MJICHApHOTO 3acelaHMs, Aajiee MPOJODKUIA €€ B ISTH
ceKusix. Ha TOp)KECTBEHHOM OTKPBITHH MEXIYyHApOTHOTO (OopyMa C NMPHBETCTBEHHBIMH CIIOBAMHU BBICTYIIIITH:
pexrop BI'Y A. B. lamaunoB, npencenarens Bepxosroro cyma Pecryomiku A. A. KupumioBa, UCTIOTHSFOIIHIA
00s13aHHOCTH TIPOKypopa PecrnyOmku Bypstus M. FO. @unmyes u nekan ropumudeckoro ¢axynstera BI'Y 3. JI. Pan-
HaeBa.

Bexynmm mieHapHOTO BBICTYIHII PYKOBOJIUTENb OPIKOMUTETa KOH(EPEHINH, 3aBeyIomuil JabopaTopueit
CPaBHHUTEIBHOTO TpaBoBeneHus B crpaHax ATP Llentpa mpaBoBoro obecrieuenus BzanMoneiictsust P® co ctpa-
Hamu ATP BI'Y 1O. I1. T'apmaeB. /luctaHMOHHBIA (OpPMAT YyIacTHs MO3BOJHJI YCIIBIIATh B TUICHAPHOM 3ace/a-

! Wnreprbio ¢ Anekcangpom HuxomaeBudem ITaHOBBIM, JIOKTOPOM TIOJMTHYECKMX HAYK, 3aBELYIOIMM Kadeapoii

qumnomatun MHUMO MU Poccun, rnaBHeIM HaydHbIM coTpyaHukoM Muctutyra CIHA u Kananst PAH, UpesBel-

vaiteiM 1 [TonHOMouHBIM [Tociiom Poccun, omy6:. 23 mas 2022 rona. URL: https://1national.ru/news_smi.php?rubric=

view&name=aziatsko-tihookeanskij_region_segodnya_tendentsii_i_perspektivy124415 (nara oopamienus: 25.08.2023).
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CPABHUTEJIBHOE ITPABOBEJIEHVE B CTPAHAX A3MATCKO-TUXOOKEAHCKOI'O PETMOHA — XIV

HUUW WHTEPECHEUIHE TOKIabl yueHbIX n3 MockBbl, UpkyTcka, KpacHosipcka, a Takxke 3apyOexHbIX cTpaH — Ku-
Tasi, ApMmenuu, Pecrryonuku benapycs.

[Tocne mneHapHOro 3aceaanusi KOHPEPEHIH MPOAOIDKIIIA CBOIO PabOTy B MATH CEKIMSIX:

- cexknust Ne 1: «KOHCTHUTYIITMOHHO-TIPABOBBIE U aIMUHUCTPATUBHO-TIPABOBBIE MHCTUTYTH cTpad ATP: cpas-
HUTEIHHO-TIPABOBOH aCIIEKT;

- cexuus Ne 2: «MexayHapOIHOE TTPABO U MEXKTyHAPOJHbIE OTHOIICHHUS,

- cekmus Ne 3: «["pakaaHCKO-TIPaBOBbIE MPOOIIEMbI CPABHUTEIBHOTO MpaBoBeicHHS B cTpaHax ATPy;

- cexuust Ne 4: «YT0JOBHO-TIPAaBOBEIE I KPUMHHOJIOTHYECKHE ITPOOIEMBI CPAaBHUTEIFHOTO MPABOBEICHUS B
ctpanax ATPy;

- cekuusi Ne 5: «Yrol0BHO-TIpoLiecCyabHble U KPUMHUHAIUCTHYECKHE MPOOJIEMBbl CPaBHUTENBHOTO MPaBo-
BeneHus. [IpaBooxpanuTenbHble OpraHbl B ctpaHax ATPy.

Ha 3axiIrouuTensHOM IUICHAPHOM 3acelaHuy KOH(epeHIMH ObUIM MOJBENEHBI UTOTH HaydyHOro (Gopyma,
BeJlb KOH(EepEeHIHs — 3TO ellle U KOHKYPC ISl MOJIOABIX UCCIIeoBaTeNeld. ABTOPHI JTYUIIUX JOKIAJI0OB IO LEIOMY
Py HOMHHAIA OBUIH OTMEYEHBI JUIIOMaMH, OJaroJapcTBEHHBIMH MMChMaMH, a TaKXKe IEHHBIMH IIPH3aMHU OT
MIPaBOOXPAHUTENBHBIX U CyJIeOHBIX opraHoB PecryOnuku Bypstus.

[IpumeuaTenbHO, 4TO €KEroIHO HaAyYHOE MEPOIPUATHE OTKPHIBAET HOBBIE JIMIIA U UMEHA B 00J1aCTH CpaBHU-
TEIFHOTO TPaBOBEICHUS!

JurmoManTaMu KOH(GEPEHITUH ObLITH TPU3HAHBL:

Jlyuiue ToxiIaabl B NJIEHAPHOM 3aceJaHuu:

Munnom 1-ii cmenenu — Apytionsa Aptyp Turpanosud (. EpeBan, ApMeHus);

Munnom 2-ii cmenenu — Kauypoa EnmzaBera Cepreena (1. UpkyTck);

Junnom 3-ii cmenenu — Ilnomxuna Slna MuxaiinosHa (r. KpacHosipck).

Jlydmmue 1okiaabl B HaydyHOH cexumu 1:

JMunnom 1-ii cmenenu — BriacoBa Onbra Muxaiinosna (r. EkarepunOypr);

Junnom 2 cmenenu — Patnnunxuna TatesiHa FOpeeBHa (T. KpacHospek);

Hunnom 3-ii cmenenu — CepebpennukoBa Codust AnapeeBHa (. Yias-Ym3).

Jlyamme noknaapl B HAYYHOW CEKIMU 2:

Aunnom 1-ii cmenenu — denoposa Exarepuna MakcumoBHa (T. Ynas-Y13);

Munnom 2-ii cmenenu — JlonnoxkoBaOtonallpipentazapoBHa (1. YinaH-Y13);

[Munnom 3-ii cmenenu — CemernoB Tumyp Bauporud (r. Yiaan-Ym).

Jlyamme noknaasl B HAYyYHOW ceKuMu 3:

Munnom 1-ii cmenenu — lpipennamueBa Bukropus L{pionkoBHa (1. Ynan-Ym);

JMunnom 2-ii cmenenu — JlonmaroBa Mpuna BanepuesHa, 3aiiieBa Anacracust AnapeesHa (. Yinan-Y13);

Munnom 3-ii cmenenu — JlammmnpipeHoBa banva-Xanna banmaxkarnoeHa (. Yias-Y ).

Jlydmmue 1OKIaabl B HAYYHOH cekumu 4:

Hunnom 1-ii cmenenu — I'opnees BeeBonon ['eopruesuy (1. Uuta);

Junnom 2-it cmenenu — IlemkoB Huxura Arapeesud (1. Yiaan-Yd);

[Munnom 3-ii cmenenu — bamapoBa Anactacus CepreesHa, Jlonnokoa Orona JlonicoHoBHa (T. YinaH-Y3).

Jlydmue 1oxnajsl B HAy4HOM ceKIuu S:

JHunnom 1-ii cmenenu — Baxosckas AHactacus (1. Ynan-Ym);

Munnom 2-ii cmenenu — Jlantesa FOnust Cepreesna, Moparumosa Jlanus PugxatosHa (r. CapaToB);

Munnom 3-ii cnmenenu — 3axapenkoBa Bepa BauecnaBosna (1. Cankt-ITetepOypr).

bnazooapcmeennvimu nucemamu BepxoBHoro cyna PecryOnuku Bypsitus Harpaxkaensl bocxonor Cepreit
Cemenosuu (r. Upxyrck), Takabaes Jamup Cepuxosud (r. HoBocubupcek), HonmymoBa Cacarma AHApEeBHA U
Har6aepa Tysina AnnpeeBHa (r. Ynan-Ym).

bnazooapcmeennsvimu nucomamu I'enepanpbHOro KOHCYIhCTBA MoHrommu B T. YnaH-Ya» oTrMmedeHsl Tpo-
mmHckui [1aBen Brnagumuposud (r. Mocksa) u Crensmax Mapus PycmanosHa (1. CuMdepornons).

bnazooapcmeennvimu nucomamu Ilpoxypatrypel Pb Harpaxknenst banmmukoBa AHnactacusi BacuibeBHa
(r. Kpacuosipck), LpmpikoB Unmut CassHoBrd (T. Ynan-Ymd), I'y Sapx)y (1. HoBOCHOUpCK).

BaaromapcrBeHHBIME HCbMAaMU AJTBOKaTCKOM nanatel PecyOnuku Bypstus otmedensr Cii3oB Anekceid
Oumneroeuy u I'anganoBa Anekcanapa BanepreBHa (r. Ynan-Yi»), AnumioeBa Jpxkena Hukonaesra (r. KpacHo-
SPCK).

bnazooapcmeennvimu nucemamu Cnencrsennoro ynpasienuss CK PO no Pb narpaxnens: ['opnees Bee-
Bosiox ['eopruesud (r. Yura), S6poB Unbs AnexcanapoBud (. YiaH-Y ).

bnazooapcmeennvimu nucemamu YupasneHus no Borpocam murpannu MBJI o Pb narpaxaenst Capra-
koB AHjpei Anekcannposud, MBanosa Jlomxun OpmadmoBHa, Pannnna Anekceit [lenncosud (r. Ynan-Y ), ['po-
Mbiko AsnmHa IOpreBna (Pecybnuka bemapyck, r. MUHCK).
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IMPEJINCJIOBUE

bnazooapcmeennvimu nucomamu YupapieHus QenepanbHON CITy)KObl UCTIONHEHUS Haka3aHWid Poccuu 1mo
PecnyOnuke bypsitus Harpaxaenst Kupumiosa Bapsapa IlaBnosHa, besbsisbikoa Onecst IlerposHa, barousipe-
HOoB bato baupoBuu, banees Amranan Pununn-bauposuu, lapmaeB ApHonbj Jleonnnosud (r. YiaH-Ymd).

BaarogapcrBeHHbIMH nMUchbMaMu KomuTeta HapomHoro Xypana PecnyOnukn BypsTHs 1Mo TocymapcTBeH-
HOMY yCTPOWCTBY, MECTHOMY CaMOYIPABJICHHUIO, 3aKOHHOCTH U BOIPOCAaM TOCYIaPCTBEHHOH CITy>KOBI OTMEUEHBI
[ToGeraiino Mapusa [enucosna (r. Kpacnosipck), Kerpoa Kcenuss Anapeena (r. Ynan-Yup), Boit Ilyuzans
(r. [lexun, Kuraii).

bnazooapcmeennvim nucomom HorapuanpHoll nanatel Pecriyonmku Bypsarus marpaxnena [lerpoBa AHTO-
HuHa CepreeBHa (r. CankT-IleTepOypr).

Moroable UccIe0oBaTeN!, ClIeUATU3UPYIOIUecs Ha U3YUeHUH NPaBOBBIX cucteM crpad ATP, cmoryt nats
HOBBIH MMITYJIbC Pa3BUTHIO CBOMX PErMOHOB, 3aHSB MECTa B NOCYJAapCTBEHHBIX M MYHHULMIAJIbHBIX OpraHax, a
Tarke B On3Hec-cooOIecTne.

OpraHuzaTopsl MOJIOJIEKHOTO (hOpyMa HaJIEFOTCS, YTO HAYYHOE MEPOIPHATHE ellle He Pa3 CMOXKET B TEIIOH
U OpyXeckoil atmocepe 00bSIMHUTD YCHIHSA U HHTEIUICKTYaIbHBIN ITOTEHIINA BCEX, KOMY HHTEPECHBI Mpodie-
MBI U IEPCIEKTUBBI pa3BUTHA cTpaH ATP 1 koMIapaTUBUCTUKH, BHECET CBOM BKJIaJ B ()OPMUPOBAHHE MHOTOCTO-
POHHETO «a3UaTCKOroy» JUajora.

[IpencraBieHHbIe aBTOpaMH HA MOJIOACKHOM MEXIyHAPOTHOM (hOpyMe JIydIline Hay9IHBIC CTATHU TPAJUIIH-
OHHO BOIILTH B COOPHHK, TOATOTOBJICHHBIN ITO UTOTaM pabOThI KOH(EpEHIIHH.

Marepuainsl, BOLIEAIINEe B COOPHUK IO UTOraM paboThl €KEroJHOM MEXIyHApOJHOM MOJIOAEKHONW HaydHO-
MpaKTHYeCKON KoH(pepeHn «CpaBHUTEIBHOE MPABOBEICHHE B cTpaHax A3MaTcko-TuxookeaHckoro peruona — XIVy
MOT'YT OBITH TTOJIC3HBI MPETIOAABATEIIM, aCTIUPaHTAM M MaruCTpaHTaM, CTYICHTaM, U IIHPOKOMY KPYTy UHTaTeleH,
HHTEpECYIOLMXCs MpodneMaMu A3HaTCKo-THX00KEaHCKOIO PErHOHa.

**k%x

OpraHu3zaTopsl KOH()EPEHIMN TPaJUIIMOHHO BRIpaXatoT 0cO0YI0 IMPU3HATENBHOCTh U 0JarogapHOCTh JENI0-
BBIM TnapTHepaM BI'Y B opranuzanuu u NMpoBeICHHH MEXIyHapoaHoro ¢popyMma: BepxoBHoMy cyay PecrryOnuku
Bypsitusa, Boctouno-Cubupckomy ¢unnany Poccuiickoro rocyjapcTBeHHOTO yHUBEpCUTETa IpaBocyaus, Peruo-
HAJILHOMY OTJEJICHUIO OOIIEpOCCUHCKON opraHu3anuu «Accoruanus opuctos Poccuny B Pecrryonuke bypsitus,
Acconmanuu opuctoB MoHroinu, PernonansHol oOmiecTBeHHON opranu3aiii «Cor3 KpUMHHAIHCTOB H KpH-
MUHOJIOTOB», MOHI'OJIbCKOMY FOCYIapCTBEHHOMY YHUBEPCUTETY.

OuepeaHOM BBIMYCK HAYYHOTO U3AAHUS IO UTOraM paboThl KOH(EPEHIIMH CMOXET MOPafoBaTh BCEX JIIOOU-
TeNel KOMITapaTUBUCTUKH. OPrkOMUTET KOH(EPEHINH BBIPAXKAET MPHU3HATEIHHOCTH BCEM, KTO TPATUIMOHHO
MPUHUMAN y4acTHe B TOATOTOBKE, OPTAHU3AINH U IIPOBEICHUN MEXITyHAPOIHOTO MOJIOISKHOTO (popyma!l

Bbnaronapum Bcex, yBakaeMble APY3bsl U KOJJIETH, 32 aKTUBHOE Y4acTHe, IIOMOIIIb, COJICHCTBIE B OpraHU3a-
IIUH U TIOATOTOBKE KOH(epeHuuu!

B 2024 romy Bcex iroOWTeNIeH KOMITAPATUBUCTHKH OXUAAET YXKe ro0miIelHas, 15-1 MexayHapoaHas Hay4-
HO-TIpakTH4ecKas KoHpepeHms! byneM paasl BuaeTh Ipy3ei U eIMHOMBIIIICHHUKOB Ha HaIled Hay4yHOI mio-
manke B roctenpuuMHoi Bypstuu! Jlo HoBBIX BeTpeu!

3asedyrowuii 1abopamopueti

cpaguumenvHozo npasosedenus 6 cmpanax ATP

Lenmpa npasosoco obecneuenus ezaumooeticmeusi PO co cmpanamu ATP
Bypamcroeo eocyoapcmeennoeo ynusepcumema umenu [opocu Banzaposa,
3acnyacennviii opucm Pecnybnuxu Bypamus,

OOKMOp 10pUOUYECKUX HAYK, npogheccop

FO. II. I'apmaes
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IIpaBoBoii cratyc KpunToBaII0ThI: Poccusi u rocynapcrea ATP
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B craTtbe paccmarpuBaroTcst MyTH pa3BuTHs HUpoBbIx TexHonorui (Blockchain), nx coBepuieHCTBOBaHKE U TO-
HCK alIbTEPHATHBHBIX CIIOCOOOB oruiaTel. Ha ceroHsIIHMUIA 1eHb €CTh BO3MOXKHOCTh HAOMIOAATh CTAHOBJICHHE pa3iny-
HBIX BHPTYaJIbHBIX BJIIOT, II03TOMY COBPEMEHHBIH MUD HY)KAAETCs B YCKOPSHHOM NPUHSATHH PELICHUS PABOBOTO pe-
T'YJIMPOBaHUsI B JaHHOW 00JacTH. 3Ha4e€HHE M CTAaTyC KPHUIITOBAIIOTHI B Pa3HBIX CTpaHAX OTIMYAETCS, IO3TOMY HET
eIMHOOOPa3HOr0 IOHUMAHUS MECTa 3TO AIEKTPOHHOM IIaTeXHOU cucTeMbl. HallmoHaIbHOE 3aKOHOJATeIbCTBO OHUX
rOCyJapcTB yKe MPeANPHHAMAET HOMBITKH YPETYJIUPOBaHUS MOJI0KESHHUSI KPHITOBAIIOTEL, APYTHe XKe HaXOIATCS B CTa-
MU Pa3pabOTKH, a TPETHHU - IIOJTHOCTHIO OTKA3aJIMCh OT 3TOi HOBalWu. PaccMOTPEeHO NMpaBoOBOE MOJNOKEHHE KPUIITOBA-
nroTH B Poceni, a Taxke B HEKOTOPBIX CTPaHax A3HaTCKO-THX0OKEaHCKOrO perHOHa.

Knrwouesvle crosa: TEXHUYECKUH MpoOrpecc, KPUITOBAIIOTA, OJOKYEHH, MPaBOBOE PEryJIHPOBAaHKE, BUPTyalbHas
BaJTIOTA, H(PPOBasi SKOHOMHKA, TOCYTaPCTBEHHBIN OFOJDKET.

Legal status of cryptocurrency: Russia and Asia-Pacific countries

© E. A. Polomoshnova

1st year master's student
Banzarov Buryat State University
Russia, Ulan-Ude
elenapolomoshnova@mail.ru

The article discusses the ways of development of digital technologies (blockchain), their improvement and the
search for alternative payment methods. Today there is an opportunity to observe the formation of various virtual cur-
rencies, so the modern world needs an accelerated decision-making of legal regulation in this area. The value and status
of cryptocurrency differs in different countries, so there is no uniform understanding of the place of this electronic pay-
ment system. The national legislation of some states has already attempted to regulate the situation of cryptocurrencies,
while others are under development, and still others have completely abandoned this innovation. We will consider the
legal status of cryptocurrencies in Russia, as well as in some countries of the Asia-Pacific region.

Key words: technical progress, technologies, cryptocurrency, blockchain, legal regulation, virtual currency, digital
economy, state budget.

Kak m3BecTHO, 21 Bek — BeK WHHOBAILIMH, TEXHUYECKUN MTPOTPECC HE CTOMT HA MECTE, 3TO MPOSBIIAETCS
BO Bcex cepax xu3HU odmiecTBa, OypHOE pa3BUTHE TEXHOJIOTUH COBEPIICHCTBYET HAITY KU3Hb H JICTIAcT ee
mpomie. [Toaromy npeoOpa3oBanre He 0OOILIO CTOPOHOU U (PHHAHCOBBIE HHCTUTYTHI.

B 2007 roxy co3maetcs texnonorust Blockchain (briokuelin). 9to Takas pacnpe/elieHHas B IEMOYKE
OJIOKOB CHCTeMa JIaHHBIX, KOTOpas HE MMEET €JIWHOI0 cepBepa, T. €. JEHCHTPaIH30BaHa, a WHPOpMaIUs
OyOmUpyeTcsl TaKUM CIOCOOOM, YTO KaKIBIH MOCIeNyIomMi OJOK B CHCTEME XPAaHUT JaHHBIE O KaKIOM
npensiaymeM. Takoe yCcTpoHCTBO paboThl MexaHu3Ma JenaeT biokuyeilH Haa&KHBIM XpaHUIUIEM HHPOp-
MaIlfH BBUIY HEBO3MOXKHOCTH €€ 3aMEHBI U YIaJICHUSI.



KOHCTUTYLUOHHO-TIPABOBBIE U AIMUHNUCTPATABHO-TIIPABOBBIE MHCTUTYTBI CTPAH ATP:
CPABHUTEJIBHO-TIPABOBOUM ACIIEKT

[No3xe mnardopma brnok4eitH CTAHOBUTCS OCHOBOH ISl pa3BUTHSL HOBOM BUPTYaJbHOM IUIATEKHON Ba-
JIOTHl — KPHUITOBATIOTHL. Mes co3maHust TakoW BUPTYANbHOW €IMHUIBI MPUHAIEKHUT HekoeMmy Caromun
HakomoTo, nMeHHO OH BIIEpBBIE HA OCHOBE OTHOMMEHHOH muppoBoi cucremsl Bitcoin (BTC) dpopmupyer
nepByro kpunrosamorty [1, c. 33].

[losiBnenne maHHBIX TUPPOBBIX 3HAKOB OTPA3WJIOCh KaK Ha (PUHAHCOBOM, TaK M HA SKOHOMHYECKON
JKWU3HH 00mecTBa Bcero Mupa. C Ka)apIM TOJOM JaHHAS TEXHOJIOTHS CTAaHOBHTCS BCE Ooliee BOCTpeOOBaH-
HOM B pa3ianyHbIX chpepax deroBedecKon nesTeabHOoCTU. Kak ciencTsue, BO3HUKAaeT HEOOXOIUMOCTh B IIpa-
BOBOM DETYJIHMPOBAaHUM HOBOTO SBIICHHS, MPUHUMAas BO BHHUMaHHE BCE MPUHIMIIBI, 0COOEHHOCTH U CIOCO0
MOSIBJICHUSI KPUIITOBATIOTHL.

VY4uThIBas TO, YTO O KPUIITOBAIIOTE BCEPHE3 3aTOBOPUIIM HECKOJIBKO JIET Ha3a/, HE BCE CTPaHbI BBIPabo-
Tand HOPMAaTHBHO-TIPAaBOBYIO 0a3y peryiaupoBaHUs B 3TOH oOmacTu. CIOXKHOCTH 3aKJIIOYAeTCs B TOM, YTO
TpaJUIIMOHHbIE HHCTHTYTHI MPaBa HE COOTBETCTBYIOT B IMOJIHOM 00bEME HOBOMY YPOBHIO II(POBOIT IKOHO-
MUKH, HE c(HOPMHUPOBAHO €ANHOE IPEACTABICHHUE O IIPEAMETE IIPABOBOIO PETYIUPOBAHUSL.

I'ocynapcTBa CTaNKUBAIOTCS C HEONPEAEIECHHBIM IIEPEYHEM BOIIPOCOB, KOTOPbIE MOSABIISIOTCSI BBULY HO-
BU3HBI M HEW3BEAAHHOCTH JaHHOTO Bompoca. [Ipu yeraau3annu KpUNTOBATIOTH HEOOXOAMMO OOECIICUUTD
JOJDKHBIN KOHTPOJIb B 3TOH 00J1aCTH, HE IOIyCKasl ITOAPBIB FOCYJapCTBEHHON 0€30II1aCHOCTH, B TOM YHUCIIE CO
CTOPOHBI TEPPOPUCTUUECKUX OPraHU3aLMN, IPECTYIHBIX COOOIIECTB, TAKOE CIy4aloCh M3-3a IIOJHOM aHO-
HUMHOCTH NepeBOIOB. TpaH3aKuMs HE COACPKUT HUKAKUX CBEJCHUI O CTOPOHAX BBHIIOIHAEMOW OMepalvy,
oToOpaXkaeTcsl JIUIb HOMEP AIIEKTPOHHOTO KOIenbKa. Tak ke Hy)KHO YperyJlupoBaTh MOPSIOK HaJIorooo-
JIOXKEHHUSI KPUIITOBAIIOTHI, UUTHIBAs TOT (aKT, YTO paccMaTpuBaeMas €IUHULA HE SIBISETCS BAIIOTOHN B Tpa-
JTUIIMOHHOM CMBICIIE.

Pemennem naHHOTO BOTMpOCa, a IMEHHO - 3aTPYAHUTEIHLHOTO MPABOBOTO PErYIUPOBAHHS IEKTPOHHON
IUIaTEKHOW CHCTEMBI, OHAKO HE OyZeT e€ IMOJIHOrOo 3amlpeTa, TaK rocyIapCTBO JIMIIUTCS AOIOIHUTEILHOTO
TOCTYTUICHUS B OIODKET 3a CUET Ii(ppOBOH SKOHOMHKH, KOTOPasi Pa3BUBAETCSl YCKOPEHHBIMHU TEMITaMH [2, c. 55].

Yactes mMupoBoro coobuiecTBa, BkItouas Poccuiickyto denepanmnio, yxke onpenennnach ¢ MpaBOBBIM
CTaTyCOM BUPTYaJIbHOM BaIOTHI.

B 2014 rony nadopmannonnoe nrceMo Llearpansaoro banka Poccutickoit @eneparmn «O0 ucmons3o-
BaHUH TMIPU COBEPILICHUU CJIIENIOK «BUPTYANBHBIX BAaJIIOT», B YaCTHOCTH, BUTKOWH» cofepkalio mpeaocTepe-
KEHHUs1 00palleHns] «BUPTYAIBHBIX BAMIOT». BO3M0OXKHO, Tor/a 310 ObIJI0 Mepoil 6e301macHOCTH U MEpOii co-
XpaHeHUs] MOHOTIONUH PyOIIsl Kak cpencTsa rmiarexa. Ho yxe B 2017 rogy He0OXOIUMOCTE PeTryTUPOBaHUS
IU(POBBIX TEXHOJIOIUH CTala MOHATHA Ha BBICILIEM rOCYJapCTBEHHOM YpOBHe, U Ilpe3naeHT nan nopyuenue
MOJITOTOBUTH COOTBETCTBYIOMIMK 3aKoHONpoekT. Ha moaroroeky [Ipoekra deaepanbHoro 3akona «O mug-
POBBIX (DMHAHCOBBIX aKTUBAX, HU(PPOBOM BaIIOTE U O BHECEHUH M3MEHEHHUH B OTIEJIbHBIC 3aKOHOAATEIIbHBIE
akThl Poccuiickoii depepauumn» ynuio IOCTaTOYHOE KOJIMYECTBO BpPEMEHH, padoTa 3aKOHYMJIACH JIMIIb B
2020 romy, B HIOJIE TOTO Ke Toja oH ObuT noxnucad, a ¢ 01.01.2021 r. @enepanbbiii 3akon ot 31.07.2020 .
No 259-®3 Berynun B cuiy [3].

JlaHHBIN 3aKOH SIBIAETCS BaKHBIM U1l CTAHOBJICHUS OTpacid B 1ejoM. OH BBIBOOUT KPUNTOBAIIOTY M3
TEHH, paspemaercsi OQUIMATBHO BJIaJIETh €10 U JAaXKe NepeaaBaTh 1Mo HacieacTBy. [lox nudpoBbiMu Balo-
TaMH Ha 3aKOHOJATEIEHOM YPOBHE Teleph MOHUMAETCS CPEJCTBO HAKOIUICHUS] U MHBecTHpoBaHus. Oruiara
Tako eauHuUIEH Ha TeppuTtopuu P 3ampemniaercs, 3TO MOJI0KEHUE BBI3BAIO ONPEACICHHYIO KPUTHKY, HO
KaK TPEJICTaBIISIETCs], MTO3UIMS FOCYJapcTBa JOrMYHAa U 000CHOBaHA. 3/1eCh 3aTparuBaercsi nmpoliema, CBs-
3aHHas ¢ ycTosBIIeHCs (DyHKIMEH rocyiapcTBa — MPaBOM Ha IMHCCHIO THIATEXKHBIX CpecTB (py0iist), KOTO-
pasi IpeAoTBpaIaeT ACHCHTPATN3ALHNIO ACHESKHBIX TTOTOKOB [2, ¢. 59]. B Kakoii-To CTeneH: 3TO IaKe MOXKET
00€301acuTh TPaXkAaH U IOPUINUECKHUX JIUII, BEIb ATUM rOCyIapCcTBO HE MOOYXKAAET CyObEKTOB IPHOOpETaTh
IUQPPOBBIE BATIOTHI, BElb YACTHBIN XapakTep MPOUCXOXKIECHUS KPUIITOBATIOT HE JIENIaeT UX OS30MacHBIMH U
COTIPOBOXKIIACTCS PUCKOM JIJIst TIpaBooOagates [4].

B oxgnom u3 naTepBhio EBrenus Jluxoxaes ¢ coocHoBaTeneM MPUIOKEHUS A7l YIPaBICHUS! HHBECTULH-
smu Raison.ai., AjekcanapoM 3aiIieBbIM, OBLIO CKa3aHO, YTO «ECJIM TOProBble MPOBaliepbl OYIyT BBICTY-
naTh KPUNITOIKBaepoM (MEHSTh KPHUIITOBAIIOTY Ha PyOJIM U BBITYJIUBATh UX Ha OAHKOBCKHE cYeTa Moyda-
TEJNIO0), FOPUANIECKU 3TO He OyJIeT CUMTAThCs pacyeToM B OuTkonHax, Ho de facto um u Gyner» [5]. U3 saToro
CIIEyeT, YTO YK€ cevac BUIAHBI IPOoOeIbl HOBOTO (eIepalbHOTO 3aKOHA, KPUITOBAIIOTA C MMOMOILBIO pa3-
JUYHBIX MAHUITYJISIANA BCE e CMOXKET ObITh pacueTHBIM CPeJICTBOM B Poccuu, XOTh U He HaNpsIMYIO.

[Ipobernom siBIIIETCST U TO, YTO B 3aKOHE HE MPOIMUCHIBACTCS MOPSJIOK YIUIATHl HAJIOTOB C JIOXOJOB OT
orepauuii ¢ nMpoBEIMU BaltoTaMu, XoTs ['ocynapctBennas [yma P® B mepBom urenun ot 17.02.2021 r.
yKe TpuHsIa 3akoHOPoeKT Ne 1065710-7, KOTOPBIA MOJDKEH BHECTH W3MEHEHWS, CBSI3aHHBIC C KPUIITOBA-
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CPABHUTEJIBHOE ITPABOBEJIEHVE B CTPAHAX A3MATCKO-TUXOOKEAHCKOI'O PETUOHA — XIV

JIOTOM B 4acTH MepByIo U BTopyto Hamorosoro koaekca P®D, Ha qaHHBI MOMEHT BCE peryarupoBaHUe Hajo-
roo0JIoKeHHsI B 3TOH 00JacTH CBOIUTCA K opHUIMaIbHOMY NHCbMy MuHuctepcrBa punHancoB Poccun ot
17.05.2018 r. Ne 03-04-07/33234, rie KpUNTOBAIIOTA IPUPABHUBACTCS K YK€ U3BECTHBIM BHIaM HMYIIECTBA
u e€ 00magarenb JOJDKEH 3alUIaTUTh TTOJOXOHBIN HAJIOT.

HyxHo cka3zaTh U 0 TOM, 4YTO BBEJICHHE HOBOTO 3aKOHA O IU(POBHIX (PMHAHCOBBIX aKTUBaX COMPOBOXK-
JTAJIOCh BHECEHWEM M3MEHEHHI B sl (eepallbHBIX 3aKOHOB, HAMIPSIMYIO KacaIOIINXCS MPHUIAHUS 3aKOHHOTO
cTaryca KpHITOBaltoTe, IpeoOpa3oanne nperepnenu Denepanpasiii 3akoH "O LenTpansHom 6anke PO",
®denepanbublii 3ak0H "O HecocTosTENbHOCTH (OaHKpoTCcTBE)", PenepanbHpiii 3akoH "O MPOTUBOJACHCTBUM
Koppynuuu'" u ApyTHe.

Ecmu Poccnst HE3a101T0 10 HACTOSAIIETO BPEMEHH OTPENEIIIACE CO CTaTyCOM KPHIITOBAIIOTHL U O(hu-
OUanbHO e€ MpU3Hala, TO 3apyOeXHBIM MOAXOM K HOPMAaTHBHOMY peryiIHpoBaHUIO Ooliee pa3HOOOpaseH,
BILUTIOTH JI0 €T0 OTCYTCTBHSI.

K mpumepy, amoHckuit onbIT. B 310i cTpane emé B 2016 romy mapiaMeHTOM OBIT MPUHST 3aKOH O Ba-
JIOTHOM perylnupoBaHnd. KWIITOBaNOTa MONyYMIIa CTaTyC IDIATEKHOTO CPEACTBA, KOTOPOE BBITIOIHSET
(YHKLHWIO BaJIOTHI U MOAJIEKHUT HaJorooOsokeHno. CBOEBpeMeHHas afanTanys no3Boimia SInoHun Hapa-
6oTaTh OIBIT B AaHHO cepe. B 2019 romy ObuTH BBEACHBI MOMPABKH, YCHIHUBAIOIINE PETyIHPOBAHUE KPHII-
TOBATIOTHBIX OMPK, 3TO CBS3aHO C PAJIOM COBEPIIECHHBIX BRICOKOMPO(ECCHOHANBHBIX XaKePCKHUX aTakK, KOTO-
pble HaHEeCIH cepbe3Hble YOBITKH. Takke paccMaTpUBaeTCsi BBEACHHE HAIIMOHAJIBHON KPUITOBATIOTHI
(xpunroakTHBa) [6, c. 114].

CraObuIbHOCTD PEryIMPOBAHUSA B KPHUIITOBAIIOTHOW cdepe HaOmronaercs u B CuHTramype, 3[ech Mpo-
IPECCUBHO Pa3BUBAIOTCS ITUGPOBBIC TEXHOJIOTHU - TIepCieKTHBa 3KOHOMUKHU. B 2014 Bnactu Cunramypa B
mune HanoroBoit cimy»0b1 0003Haumin Bitcoin kak ToBap (yClIyry) ¥ BBEJIM Ha HEro HaJIOTOOOJIOKECHUE Ha
0a3ze oOmUMX mpaBwiI U HOpM perynupoBanus ouzHeca [7]. K 2020 roxy BBeneH B nefictBue 3akoH «O rmia-
TEXHBIX YCITyTax», 3aKPeTUISIONINA Ha 3aKOHOAATEIHPHOM YPOBHE TOHATHE KPUIITOBATIOTHI KaK IIATEKHBIX
TOKEHOB (3HaKoB). B 3akoHe, ananornyno nonutuke Poccum, ynensercs BHUMaHHE TPOTUBOJCHCTBUIO (-
HaHCHpPOBaHU Teppopusma [8, c. 182].

B nenom x Azuarcko-TuxookeanckoMmy peruoHy OTHOCAT 20 u3 50 BHYIIMTENbHBIX KPHUITOBAIIOTHBIX
Oupx, 4TO COOTBETCTBYET 0KOIIO 40 % Bcex caenok ¢ Bitcoin [8, ¢. 182]. KpunroBaTioTa CTaHOBUTCS HEOTh-
eMJIEMOH YacTbI0 SKOHOMHUKH BCETO MHpa, €€ pa3BUTHE U MPeoOpa3oBaHMs HE OCTAHABIMBAIOTCS HU Ha JICHb.
Poccust caenana Oompmioi mar Bunepen, npuHss denepanpablii 3akoH Ne 259, oHAKO 3TO HE 03HAYAET, YTO
Ha 3TOM pa3paboTka 0a3bl HOPMAaTUBHOTO PETYINPOBAHUS JIOJDKHA MPEKPATHTHCS.
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KOHCTUTYLUOHHO-TIPABOBBIE U AIMUHNUCTPATABHO-TIIPABOBBIE MHCTUTYTBI CTPAH ATP:
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[Tonutuueckas cuctema Poccuu B HacTosiee BpeMs OCHOBbIBaeTCsl Ha npuHuunax Koncruryuuu 1993
roga [6]. Vi3MeHeHusl B )KU3HU CTPaHbI OTpeOOBalli BHECEHHS TonpaBok B OCHOBHOM 3aKOH, /IS TTOBBIIIIE-
Hus dddexTuBHOCTH MonuTH4eckor cuctembl. CornacHo denepansHoMy 3akoHy «O MOpSIKE TPUHATUS H
BCTYIUIEHUS B cUiTy nonpaBok k Korcrutynuu Poccniickoit @eneparnun” ot 04.03.1998 Ne 33-D3 [7], Taxxke
HECKOJIKO pa3 BO3HHMKAaJ BONPOC O BHeceHWH maMeHeHud (B 2008-m, 2014-m u 2019-m 1T.), ponienypa rme-
pecmoTpa KoHcTuTynmu TpeOyeT coriacusi KBaaU(HUIIMPOBAHHOTO OOJBINMHCTBA JEMyTAaTOB JBYX IajiaT
®denepansHoro CoOpanus 1 patuduKaiys 3aKOHOAATEILHBIMU OpraHaMu He MeHee 2/3 cyobekToB Poccuid-
ckoit denepanuu.

B nocnarnu B. B. Ilytuna B saBape 2020 r. [8] Obuta 060cHOBaHa HEOOXOIUMOCTH BHECEHUS N3MEHe-
Huit u nonpaBok B Konctutyruio PO 1993 r. OcHOBHBIMU apryMeHTaMH SIBISUIMCH: HecooTBeTcTBHE KoH-
crutyuun 1993 1. coBpeMeHHBIM TpeOOBaHHEM Pa3BUTOrO JAEMOKPATHYECKOTO TOCYAapCTBa; HANWYINE HEJ0-
CTaTKOB M NMPOTUBOpeuHi B TekcTte OCHOBHOrO 3akoHa. s pa3paboTKH MOIMpPaBOK W JOMOJIHEHHH Oblia
cozllaHa paboyasi TpyIa, B KOTOPYIO BOIIUIH IOPHCTHI, TOCYIaPCTBEHHBIE U OOIIECTBEHHBIC JACATENN — MPEI-
CTaBUTEIIM Pa3IMYHBIX CJIOEB OOILECTBa, sl O0JIee MOJIHOTO YIYYLIeHUs! OOIECTBEHHOTO MHEHHUS.
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Cnenyetr HanoMHUTB, uTo T1. 9 Konctutynuu P® HazpiBaeTcs "KOHCTUTYLIMOHHBIE TONPAaBKU U Tepe-
cmoTp Koncrurynun". OcoOblii HHTEpec BBI3BIBACT TOJIKOBAaHHE TEPMHUHOB "monpaBku” u "mepecmotp”. lox
MONIPaBKAMH ITOHMMAIOTCSl YaCTUUYHBIE M3MeHeHUs] KOHCTUTYIMH, HE 3aTparuBaroIlie €€ MPUHINAIHAIBHBIX
MIOJIOXKEHUH; ePeCMOTp — H3MEHEHUE (yHAaMEHTANbHBIX Ho3uimi KoHCTUTYIMK 1 O03Ha4aeT yxe oIpe-
JIeJIEHHOE OJHOBpPEMEHHOE u3MeHeHne KoHcTuTymonnoro ctpost. I'naBssl ¢ 3 o 8 MOryT pegakTHpOBaThCS.
Ji1a BHECEHHS TTONPaBOK HYXKHO cornacue cyorexToB deneparun, I'ocymapcteennoit Jymsr, CoBera ®ene-
pauuu, [Ipe3unenra.

[lepBrie cyniecTBeHHbIe U3MeHeHUs: Obutn BHeceHbl B 2008 r. ipu JI. A. MenseneBe. OHU KOCHYJUCH
YBEIIMYCHHS CPOKOB TOJIHOMOUM# nipesusieHTa PO (¢ 4 no 6 ner) u ['ocynapcrBennoit Jlymsl (¢ 4 1o 5 ner).
Taxoxe M3MeHeHHs] KOCHYJIHCh KOHTPOJBHBIX MONMHOMOYHHA ['ocymapcTBeHHON JlyMBI, KOTOpBIE (KOHTPOIIb-
Hble QpyHKIMK) ObUTH ycuieHbl. 3akoH o nonpaBkax K Koncrutynun PO nmpemnoxxenssiit B. B. [lytuasim n
OBLI IPUHSAT BO BTOpOM uTeHUH ['ocynapctBeHHoi Jymoii. HanmpaBieHHOCTh 1aHHOTO NPOEKTa HE Kacalach
BHECEHHUSI M3MEHEHMH B 4acTH (DyHIaMEHTAJbHBIX OCHOB: OCHOB KOHCTHTYLIMOHHOIO CTpOs, O IpaBax H
cBoOogax uesnoBeka 1 KOHCTUTYIIMOHHBIX MONIPAaBOK U nepecMoTpa Koncturynum.

Haunbonee Baxknbie mompaBku, BHeceHHble B Koncturymuio PO B 2020 roay mM3MeHWIH HOHUMaHUE
3HaYUMOCTH POCCHHCKOTO M MEXIyHAPOIHOTO IIPaBa.

B 1993 roxy Poccust 6e30roBOpoYHO mMpu3HaBaiIa MPUOPUTET MEKIYHAPOIHOTO MpaBa. ITO TO3BOJISIIO
WHOCTPaHHBIM CyJlaM TPaKTOBaTh MEXIyHapoaHble HOPMEI B yliepd unrepecam Poccutickoit denepanuu.

B 2020 — mompaBka ¢uKcHpyeT mepeoBOi MUPOBOH OIBIT U HEOJAHOKPATHO BBICKA3aHHYIO TTO3UIHIO
Koncrurynmonnoro cyna. Koncrutyuust PO vmeeT BhICIIYIO CUILY, IO CPABHEHHUIO C MEXIYHAPOJIHBIM aK-
ToM. MeXTyHapOJHbIE TOTOBOPBI MOTYT UMETh MPHOPUTET 10 CPAaBHEHHUIO C aHAJIOTHYHBIM akToM Poccuii-
ckoit dexaeparyu, eciiv 3TO OTAEIbHO MpexycMoTpeHo B Koncturyuuu PO u vHe npotuBopeunt ei. Takas e
cCUCTeMa JEWCTBYeT B OOJBIMMHCTBE cTpaH. B Tom uncne B ['epmanun, @paniuu, Utanmn.

ITo Konctutyuuu 1993 roma cyapu Ha3HAYaauCh MOXKU3HEHHO M UX MOIJIM CHUMATh C JOJDKHOCTH
TOJIBKO MPEJCTABUTEIH CYJEHCKOT0 co00IIecTBa.

B 2020 romy moBsIaeTcs OTBETCTBEHHOCTH Cynel mepen obmectBoM. Termeps CoBer Dexepariu u
MPE3UIEHT MOTYT OTpelaTh OT AOJDKHOCTU CyHeH (enepanbHBIX CYAOB, €CIU T€ COBEPLIMIM ITOPOYAIINI
YecTb CyJIbU MPOCTYIIOK.

B 1993 roay nmocne passasia CCCP mis aBTopoB Koncturynuu 1993 roga ObuT HeakTyasleH psiji TE3UCOB
0 MEXIYHapOIHOW MOJHUTHUKE, IIOCKOJIbKY ObUIM HE YpEeryJUpOBaHbl JaK€ caMble IEPBUUHBIC MIPOOIEMBI C
obBInME pecityonukamu CCCP. B pesynbrare mumuinonsl ObiBimx rpaxnan CCCP, npexzae Bcero, pyc-
CKHUX I10 HalMOHALHOCTH JIMIIMIINCH MTOAep KKK PonHbI, a B cTpanax bantum cranu BooOIie «He rpax/a-
HaMm.

B 2020 romy 6put0 no6aBneHo B KOHCTUTYIIHIO ITOJIOKEHHUE O 3allUTE COOTEUECTBEHHUKOB 3a TPaHU-
ueit. [Ipu gomKHOM 3aKOHOJATEIHLHOM OOPMIICHHH JKU3Hb COOTEUECTBEHHUKOB 3HAYUTENILHO YIYUIIUTCS, &
BO3MOXKHOCTD IS TTOJTyYEHHUS] POCCUHCKOTO IpaskKJaHCTBAa — YIIPOCTHUTCS.

C 1993 rona [Ipe3ueHTOM HE MOXKET OBITH YEIOBEK, MMEIOIIHNIA TPAXKIAHCTBO APYTrOTO rOCyAapCcTBa.

B 2020 npaBuiio yxecTodyaercs: TeHephb MPEe3UISHTOM HE CMOXKET ObITh YCJIOBEK, KOTa-TH00 UMEBIIIUI
BTOpOE TPaKJAHCTBO WJIM BHUJI Ha XKUTENbCTBO. Vckimouenne caenano ams xureneit Kpeima u CeBacromons,
kotopble 10 2014 roa uMenu yKpaunHCKOE IpaxaaHCTBO.

B 1993 rony psn BaxkHeHmmx cdep He OBUTM 3alIUIEHBI B JOJDKHOM cTerneHn 1o Koncturymmm. Py
MPUOPUTETOB OBUTH BBIKMHYTHI B YTO/1y KOHKPETHOH MOJIMTHYECKON CUTYAIIHH.

B 2020 3akpennens! B KoHcTUTYyUU Clienyomue TPUOPUTETHL: KYJIbTypa, HAYyYHO-TEXHUYECKOE Pa3BU-
THE, HHCTUTYT Opaka, poJib OOIIECTBEHHBIX OpraHU3alHid, HEOOXOAUMOCTh OXPaHbl MPUPOJBI, 3AIIUTA KH-
BOTHBIX, MOJIOZIE’KHAS TTOJTUTHKA, BOTIPOCKHI O HEJIOMYCTUMOCTH NEPECMOTpa MOJIBUTa POCCHICKOT0 Hapoa B
Benukoit oreuectBeHHoM BoiiHe. [1o cyTH, peub uaeT o0 GUKCAUK 3HAYMMBIX JIJIsI 00IeCTBa 00CTOSATENBCTB,
KOTOPBIE BaXKHBI JUI1 COBPEMEHHOI'O POCCHUICKOT0 OOIIECTBA M KOHKPETHO CHCTEMBI [IGHHOCTEH KOHKPETHO-
T'0 POCCHUSHHHA.

B 1993 B KoHCTHUTYIIMH OTCYTCTBOBAJ 3alpeT Ha BTOPOE TPAKIAHCTBO IS «BBICIICH OIOPOKpPATHIY,
napjJaMeHTapUEB, CyAEH.

C 2020 rosa OTAENBHBIM JOJIKHOCTHBIM JIMIAM 3alpeIiaeTcsi MMETh IPaKAAHCTBO MHOCTPAHHOTO ToCy-
napcTBa MO0 BUA Ha JKUTEIHCTBO MIIM MHOM TOKYMEHT, MOATBEPKIAIONINHA MTPaBO HA MOCTOSHHOE TPOKHU-
BaHHE HA TEPPUTOPUHM WHOCTPAHHOT'O TOCYAAPCTBA, a TAKXKE B MOPSJIKE, YCTAHOBICHHOM (e/iepabHBIM 3a-
KOHOM, 00s13aTeNIbCTBa MMYIIECTBEHHOTO XapakTepa 3a mpejesnamu Tepputopun Poccuiickoit denepanuu,
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OTKpHIBaTh M UMETh cueTa (BKJIAJbI),XPaHUTh HAJIMYHBIC JICHE)KHBIC CPEICTBA U IICHHOCTH B HHOCTPAHHBIX
0aHKaX, pacloJOXKEHHBIX 32 MpeenaMu Teppuropun Poccutickoit deneparum.

[punsteie B8 2020-oM romy M3MEHEHHs CIIOCOOCTBOBAIN YTBEPIKACHUIO TPAIUITMOHHBIX [IEHHOCTEH U
KOHCOJIUIAIUK POCCHHCKOTO OOIIECTBA.
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B cratbe nocraBieHa 3a/1aua UcCIe0BaTh BOSHUKHOBEHHE W Pa3BUTHE MHCTUTYTA 3aIIMUTHI IIPAB YEIOBEKa B pas-
JUYHBIX CTPaHaX Ha OCHOBE MEXIYHAPOIHOTO M HAIMOHAIBHOTO 3aKOHOAATEIbCTBAa. [IpOBOAMTCS CpaBHUTEIHHBIN
aHanu3 (GopM opraHM3anMy 3TOro MHCTUTYTa B Poccuu m Hekotopbix cTpaHax ATP. PaccmarpuBaercss MHCTHTYT IO
3aIIUTe IpaB KOPEHHBIX HApOJIOB.

Kniouegvie cnosa: KOpeHHBIE MaJIOYHCIICHHBIE HAPOMBI, 3aIIMTA IIPAB, HHCTUTYT YIOJHOMOYEHHBIX MO IpaBaM KO-
PEHHBIX MaJIOYHCIICHHBIX HApO/IOB, YIIOJTHOMOYEHHBIH TI0 ITpaBaM 4esloBeKa, OMOYICMEH.
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The article sets the task to investigate the emergence and development of the institution of human rights protection
in various countries on the basis of international and national legislation. A comparative analysis of the forms of organi-
zation of this institution in Russia and some Asia-Pacific countries is carried out. The institution for the protection of
the rights of indigenous peoples is considered.
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Bceobmum o0mienpru3HaHHBIM MHUPOBBIM MHCTHUTYTOM 3alIUTHI TIPaB M TPAXKAAHCKUX CBOOOJI, SBISIETCS
MpeICTaBUTENb 0 MpaBaM 4dejoBeka (oMOyacMeH). B pa3nuyHbBIX rocymapcTBax MUpa OH Ha3bIBaeTCs MO-
pasHomy: «HannoHanbHasi KoMHccHs 1O mpaBaM yenoBeka Monromum» (yupexzneHHas B 2000 roxy), mo-
cpeactBaM patuduuupoBanHoro 3akona «O HanmoHanbHOM KOMUCCHU IO TIpaBaM 4YeinoBeka»; Komurer mo
koHTpomto Kuraiickoit Hapomno#i PecrryOnukwm; [laTCkuii WHCTUTYT IO TpaBaM dYelioBeka; HarwmonampHas
KOMHCCHS TI0 TIpaBaM 4enoBeka Pecyonuku Kopest u T. a. [7]. B Poccun xe ero Ha3pIBaroT YTOITHOMOYEH-
HBIM TIO MIpaBaM 4YejoBeKa. Ho BHE 3aBUCMMOCTH OT Ha3BaHUs M (DOPMBI: €AMHOJIMYHBIA MM KOJUIETHAIb-
HBIH, CyTh, TO €CTh COJIep’KaHNe, MHCTUTYTa BOCIPUHUMAETCA SBJICHHEM BKIIIOYEHHOCTH B HEKHE TOCyJap-
CTBEHHBIE TpaXKAaHckwe opranmzanuud [1, c. 4]. Wuorma co3gaHWe WHCTHTYyTa WHHUIIMHPOBAHO
[IpaBuTensCcTBOM CTpaH, HO ¢ yTBepxkAcHUEM [lapmamenta. B npyrux ciydasx 3TO HEKOrJa Ipa)IaHCKUe
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OpTaHU3ally, MPEeBPALICHHBIE B MHCTUTYT MapiIaMEHTCKOro KOHTPOJs. 3agadaMu TaHHBIX HHCTHTYTOB, Op-
TaHU3alUi CTAJI0 paCCMOTPEHUE OOpallleH i IpakJaH U YIIOJIHOMOUYEHHBIX JIMII [0 BOIPOCcaM HapyLICHUS U
BOCCTaHOBJICHUS NpaB rpaxaaH. Tak, Hanpumep, B HarronansHy0 KOMUCCHIO 0 IIpaBaM 4yesioBeka MoHro-
muu B 2019 roxgy moctynmio 622 obpamenus [7].

BaxHO OTMETUTH HHTETPALIHOHHYIO POJIb HHCTUTYTOB IO 3alKTe NpaB peOeHKa B AeATSILHOCTH PaBO-
3alIUTHBIX OpraHm3anuid. Peanm3anus 3TOW poimv MPOMCXOMUT uepe3 Asmarcko-TuxookeaHCkuid ¢Gopym
HaIMOHAJIbHBIX NPABO3AIINUTHBIX YUPEXKICHUH. Tak e CTOUT OTMETHTh M TOT (PaKT, YTO €KEroJHO MPOXO0-
IuT 3acenanne wieHoB EBpasuiickoro ambsiica oMOyacMeHoB (EAQO), B KOTOPOM y4acTBYIOT U NpEACTaBH-
Tenu crpaH Asuatcko-Tuxookeanckoro pervona (ATP).

B cratse 69 Koncturynus Poccuiickoit denepannu npeaocTaBisieT rapaHTHH MPaB KOPEHHBIM MaJo-
YHCICHHBIM Hapojam (manee mo Tekcty — KMH) u ompenenser o0si3aHHOCTH TrocyAapcTBa IO 3alIuTe
KyJbTYpHO# CaMOOBITHOCTH BCEX HApOJOB M ATHHUECKUX oOIrHocTeit Poccuiickoit ®enepanuu [5].

KMH mpoxuBaroT mpeuMyIiecTBEHHO B ceBepHBIX paiionax Poccun, B Cubupu u Ha Jlanpaem Boctoke.
B nacrosmee Bpemst HacuuThIBaeTCA 47 HapomoB 00IIel YHCIeHHOCTRIO 0K0Io 300 T. 4eIOBEK B COOTBET-
ctBuH ¢ nanaeiMu Jokmama «O6 urorax Beepoccuiickoii mepenucu Hacenenus 2010 roga» [2, ¢. 4].

OTHOCUTENFHO HEJJABHO TOSIBIJICS HOBBIN HHCTUTYT 3amtuThl paB KMH: ymoxrOMOUYeHHBIH TIO TTpaBaM
KopeHHbIX HaponoB Cesepa, Cubupu u [lanpaero Boctoka. B Tex pernonax, rie oH npucytcTByet: B Kpac-
HosipckoM Kkpae ¢ 2007 rona, B Pecniyoiinke Caxa (Skytust) ¢ 2014 roga, B Kamuarckom kpae ¢ 2014 rona, B
Pecniybnuke Anrait ¢ 2015 rona. B Hacrosmiee BpeMsi HHCTUTYT U3Yy4€H HE B MOJHON Mepe W HaXOJUTCS B
MIPOLIECCE CBOETO CTAHOBJICHUSI.

Ba)xHo OTMETHUTH pa3HUIYy MEXAY YIOJIHOMOYeHHBIM 1o npaBaM KMH u yronHoMo4eHHbIME TpejcTa-
BUTEJISIMH MaJIOYMCIICHHBIX HapOJOB. B 4MCIIO MOcneqHNX BXOAAT OOIIUHEI, OOIIECTBEHHBIC OPTaHU3AIINH,
COIO3BI U aCCOLMALINH, CO3/1aBaeMble, KaK MPaBUIIO, C LIEJbIO 3alUThl HCKOHHOM Cpeibl OOMTaHUsI, COXpaHe-
HUSL ¥ Pa3BUTHS TPAAMLMOHHBIX 00pa3a >KU3HHU, XO3SHMCTBOBAHUS M KYJIbTYpPBI, a TaKXKe U 3allUThl IIpaB
YeJloBeKa U OTCTauBaHMUA MHTEPECOB KOPEHHBIX MAJIOUMCIEHHBIX HapoJoB. COOTBETCTBEHHO, UX JEATENb-
HOCTh BBIXOJHUT 3a paMku 3amuTsl npas KMH. Hanpumep, oHl MOTyT NpeacTaBisTh HHTEPECHI 3TUX HAPO-
JIOB B OTHOLICHMAX C OpraHaMH I'OCYAapCTBEHHOH BIAacTH, OpraHaMyd MECTHOTO CaMOYIIPaBJCHUS, B Cy/E U
BBITIOJIHSTH KOHTPOJIbHBIEC (DYHKIIUH.

B nonutuko-npaBoBoM cMmbicie Cubupb oxBaTbiBaeTcsi CHOMpCKUM (heaepatbHBIM OKPYTroM, KOTOPBIT
BrumodaeT 10 cyorextoB PO. U3 Hux Pynkumu ymomnomodenHoro no npasam KMH Beimonaser omOyncmeH
Kpacnospckoro kpas. B ampene 2015 r. 3Ta JOMKHOCTE MOsSBMIIachk B PecryOnmuke Anrtaii mocie packona,
KOTOPBI TPOW30IIENl B peciyONMKaHCKOW ACCOIUANUU KOPEHHBIX MAJIOUUCICHHBIX HApOJOB, OJHAKO B
UIOJIE TOTO K€ Tofa YTIOJIHOMOYEHHBIHM 110 3aliTe NpaB KOPEHHBIX MaJOYHMCIEHHBIX HApOIOB AJTas yBO-
JIWJICSL C JAHHOW JIOJDKHOCTHU 110 COOCTBEHHOMY JKEJIaHHIO. B HacTOSIIMI MOMEHT B peciyOJMKe HET JIUIA,
KOTOPBIN 3aHUMAET ATy JOJKHOCTH [8].

3HaueHUE U TMOMYJISIPHOCTh ICATEIBHOCTH Y TOJIHOMOYEHHOTO B CyObekTax CHOMpPCKOro (efiepaibHOTro
OKpyra pacteT ¢ KaxasIM rogoM. CoriacHo Iokjaany YIOJHOMOYEHHOIO IO MpaBaM KOPEHHBIX MaJOuYMC-
JeHHBIX HapoioB B KpacHospckoM kpae 3a 2021 . konmndectBo obpamennii KMH B 2018 roay cocrasiisiiio
19, 8 2021 - 26, ob1iee ke UX YUCIIO OOparieHnit yBeauauinoch ¢ 84 1o 137 3a ot e nepuon [4, ¢. 4].

[IpaBoBoe monoxkeHue ymosHoMoueHHoro mo npasaMm KMH B KpacHosipckoMm kpae 3akpemsieHO B
YcraBHoM 3akoHe KpacHosipckoro kpast ot 16 ntons 2016 rona Ne 10-4679 «O0 Y1oarHOMOYEHHOM MO Ipa-
BaM uejioBeka B KpacHosipckoM kpae». OMOycMeH Ha3Ha4aeTCsl Ha JJODKHOCTH OOJBIIMHCTBOM TOJIOCOB OT
guciaa M30paHHBIX JIEMYyTaToB 3aKOHOAATENFHOIO COOpaHHUs M SIBISIETCA 3aMECTHTENIEM PErHOHAIBHOTO
YIIOJIHOMOYEHHOTO 10 IpaBaM uesnoBeka. B KpacHospckom kpae oH HajieJieH, TOMUMO OCHOBHBIX ITOJIHOMO-
YHii IPaBOM [0 PACCMOTPEHUIO JKAN00 TpakaaH, IPaBOM BBICTYIATh B OpraHax CyAeOHOH BIACTH JJIs 3alllU-
161 TipaB KMH, a Ttaxke B 3aKOHOIATEIIEHOM COOpaHUHU Kpas €KErOJHO 3aCITyIIUBASTCS OTYET YIIOIHOMO-
genHoro no npasam KMHC [6, c. 4]. Ins cpaBaenus, B Kamuatckom kpae n PecnyOnmke Caxa (Skytus)
Takasi BO3MOYKHOCTb OTCYTCTBYET, YITOJHOMOYEHHBIE BIIPAaBE MPEIIOKHUTh OpraHaM, HaJeNEeHHBIM TaKHMH
(GYHKIUSAME, OOPATUTHCS B CYJI C 3asBICHUEM O 3alllUTE HAPYIICHHBIX NPaB.

KpacHosipckuii kpaif 3aHMMaeT 3HauYMTeNbHYI0 dacTb Cubupckoro ¢enepansHoro okpyra. Ilpu stom
KOpEHHbIE MAJOUMCIICHHbIE HApOIbl MPOXHUBAIOT U B PYTHX CyObekTax peruoHa: PecrmyOnmka Anrait, An-
Talickuii kpait, UpkyTckas obiacts, KemepoBckas obnacts, Tomckas obnacts, Peciydnuka TriBa u Peciy0-
Juka Xakacus. B cyObekTax co3maroTes accoluaiuu u npeacrautenscrsa aist KMH. Hanpumep, Ha oOiie-
CTBEHHBIX Hayasmax B Tomckoil oOnactu peiictByeT KOHCyNbTaTHUBHBIA COBET IpelCTaBUTENCH
MAJIOYUCIIEHHBIX HapOJIOB 1O TpobiieMaM KOPEHHBIX MallouuclieHHbIX HapoaoB Cesepa. B Kemeposckoit
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00JIaCTH CBOIO JIEATEIHLHOCTD B 3TOM Cepe OCYHIECTBIAIOT CaMOCTOSITEIbHbIC MyHHUIIUIIAIbHBIE 00pa3oBa-
HUS U TeppUTOpHATIbHOE OOIIECTBEHHOE caMoylpaBieHue (HanuoHansHast oomuHa). B Xakacuu 3o CoBer
IpeAcTaBUTENeH KOPEHHbBIX MAJIOYUCIEHHBIX Hapo1oB npu IIpaBurenscTBe peciyOnuKy.

B cBs13u ¢ HE0OX0MUMOCTRIO O0JIee MPUCTATHFHOIO BHUMAHUS K HHTEpEecaM KOPEHHBIX HapoaoB Cuoupu
W yMEHBIIIEHHS 3aBHCUMOTO TMOJOXKEHHUS OT PErHMOHAIBHBIX BIACTEH, B HAYYHOW JUTEpaType oOCyKaaercs
BOIIPOC O CO3JaHHWU MEXAaHU3Ma, KOTOPBIH CMOXXET KOOPAMHUPOBATH AEATEIHLHOCTH YIIOJHOMOYEHHBIX IO
mpaBam KMH B pernonax na ¢enepansHoM ypoBHE. Takoi CTpyKTypol MOXKET CTaTh Y IIOJTHOMOYEHHBIH TI0
npaBam KMH na ypoBHe Cubupckoro ¢enepaibHOro OKpyra, MOCKOJIbKY OH BKIIOYaeT OOJBIIMHCTBO Tep-
putopuii TpaguuroHHoro npoxuBanus KMH [3, c. 4]. Tak, ero aesTenpHOCTh pacnpOCTPaHUTCS U HA Te
CYOBEKTHI, B KOTOPBIX B HACTOSIIEE BPEMsI OTCYTCTBYET Y IOJTHOMOYCHHBIE.

AHanu3 uHCcTUTyTa YnoiaHoMoueHHoro no npasaM KMHC no3Bosnger caenaT HEKOTOpPhIE BBIBOABI, BO-
MIEPBBIX, 3aIIUTa HHTEPECOB KOPEHHBIX MAJIOUMCIIEHHBIX HAPO/JOB CEBEPHBIX pernoHOB Poccuu sBnsercs ak-
TyaJbHBIM M BaXKHBIM BOIIPOCOM. BO-BTOPBIX, MaJIOYHMCIEHHOCTh KOPEHHBIX HAPOIOB U UX YA3BUMOCTH, OT-
CYTCTBHE OOIIEH CTPYKTYpHI, KOOPAWHUPYIOMIEH AEATEThbHOCTh YIIOTHOMOYEHHBIX Mo 3amure npaB KMH
Cubupckoro degepanbHOro OKpyra, TpeOyoT 0c000T0 MEXaHW3Ma B BUJE HMHCTUTYTA CHEIUAIN3UPOBAHHO-
IO YIIOJHOMOYEHHOTO CHOMPCKOI0 pernoHa. B-TpeTbux, COBEpIIEHCTBOBAHHE CUCTEMBI Y IOJIHOMOUYCHHBIX B
Poccwiickoit deneparun OyaeT CrocoOCTBOBAThH IMOBBHIICHHIO €r0 TOTMHHONW HE3aBUCHUMOCTH W Oolee
YCIIEIIHOW 3aIlIKTe MpaB U CBOOOA KOPEHHBIX MallouMciIeHHBIX HapoaoB Cubupu, CeBepa u lanbuero Bo-
croka Poccuiickoil denepanyu.

Jlumepamypa

1. Apkrrdeckas IpoJOBOIBCTBEHHAST OE30IIaCHOCTH: MPOOJIEMBI TIPaBOBOro peryimposanus / A. A. Konnpares [u ap.];
mox obm. pexn. C. A. Tpodumoroii; KpacHosip. roc. arpap. yH-T. KpacHosipek, 2018. 178 c.

2. Hoxnax «O6 mtorax Bcepoccuiickoii nepenucu Hacenenus: 2010 roma» // Odurmansubiii caiit denepanbHOi
ciryk0BI TocynapcTBeHHOU cratuctuku. URL: http://www.gks.ru (maTa oOpamienns: 16 asr. 2023).

3. loknag YHOIHOMOYEHHOTrO IO MpaBaM KOPEHHBIX MaJIOYHCICHHBIX HapoJoB KpacHosipckoro kpas "O peamu-
3al[M KOHCTUTYLMOHHBIX MPaB U CBOOOJ KOPEHHBIX MaJIOYHCICHHBIX HAPOAOB Ha TeppuTopun KpacHospckoro kpas B
2021 romy". URL: http://www.ombudsmankk.ru (qara ooparenus: 16 asr. 2023).

4. Konecnuxosa O. B. IHCTUTYT yHIOJTHOMOYEHHOTO MO IIpaBaM KOPEHHBIX MAJIOUHCIIEHHBIX HApOJIOB B CyOBEKTax
Poccuiickoit ®eneparuu // AkTyanbHbie po0aeMbl poccuiickoro mpasa. — 2019. — Ne 9 (106). — C. 63—70.

5. Koncrutynust Poccuiickoit depepanun: 0OCHOBHOI 3aKOH [IPHHATa BCEHAPOJHBIM TOJIOCOBaHHEM 12 nexadpsi
1993 1. (c moc. u3M. u gomn.)| // OpunmansHBIN CalT CrIpaBOYHO-TIPaBOBON crcTeMbl «KOHCYIbTaHT mITtoCcy. Odummans-
HeIid TekeT KoHctutynun P® ¢ BHeceHHBIME mompaBkamMu oT 14.03.2020 omy0nukoBaH Ha O(UIIaTEHOM HHTEPHET-
noprase npaBoBoit nadopmarmu. URL: http://www.pravo.gov.ru, 04.07.2020 (nara obpamenus: 11. aBr. 2023).

6. O6 YmomHOMOYEHHOM TIO TIpaBaM 4erioBeka B KpacHosipckoM kpae: YcraBHBIN 3akoH KpacHospckoro kpas [oT
16 mronst 2016 roma N 10-4679 (c mocn. usm. u nom.)] // Hamm KpacHosipckuit kpaii. 2016. Ne 48. 06 urons.

7. IlpaBozammrtHas kapra Poccun. Mounromus.  URL:  https://map.ombudsmanrf.org/Karta_Yadro/
prav_z karta/v_mire/v_mire_za rubeg/mongoliya/mongoliyaweb.pdf (mata oOpamienus: 16 asr. 2023).

8. YBoymiicsl yIOTHOMOYEHHBINH MO TpaBaM KOpeHHbIX HapomoB Auras. URL: https://www.csipn.ru/glavnaya/
novosti-regionov/1937-uvolilsya-upolnomochennyj-po-pravam-korennykh-narodov-altaya (mata obparienus: 16 asr.
2023).

16



KOHCTUTYLUOHHO-TIPABOBBIE U AIMUHNUCTPATABHO-TIIPABOBBIE MHCTUTYTBI CTPAH ATP:
CPABHUTEJIBHO-TIPABOBOUM ACIIEKT

V]IK 342.52

[Ipo6aeMsbl peaim3anuu NPOKYpPOPOM MpPaBa 3aKOHOAATEIbHOH HHUIHATHBBI
B Poccun, CIIIA u KHP

© M. P. llpi0enoB

CTyzeHT 1-ro Kypca,

Bypsitckuii rocygapcTBeHHbli yHHBepcuTeT uMeHu Jlopxku banzaposa
Poccus, r. Ynan-Yuo»

mergentsyb99@mail.ru

B cTatee paccMOTpeHBI BONIPOCH MPABOBOTO PETYIHPOBAHUS PEANH3ALNU IPOKYPOPAMH TpaBa 3aKOHOAATENBHOM
MHHIATUBEI B 3aKOHOJATENBHBIX (IIPEACTABUTEIHHBIX) OPraHax IOCYAAapCTBEHHOW BIAcTH CyOBEKTOB Poccmiickoit
deneparyn, U3y4eH ONBIT BO3AeHCTBU opraHos npokyparyp B CLIHA u KHP. BersrneHs! mpo6ieMHbBIE BOTIPOCH pea-
JU3alMH IPOKYpOpaMH MPaBa 3aKOHOAATENBHOW HHUIMATHUBBI, Y4aCTHs TeHEpaIbHOTO IPOKYPOpa B 3aKOHOTBOPYECKOM
nesirenbHocTH. OOOCHOBaHa HEOOXOANMOCTD U II€JIECO00Pa3HOCTh MPEJOCTaBICHHs IPOKYPOpaM IpaBa 3aKOHOJATEeNb-
HOM MHULIUATUBBI.

Kniouegvie crosa: 3axoHoaTeNbHass MHUIIMATHBA, TIPOKYPOPHI CyOBekTOB Poccuiickoit denepauny, MpUHIKI He-
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The article deals with the issues of legal regulation of the implementation by prosecutors of the right of legislative
initiative in the legislative (representative) bodies of state power of the constituent entities of the Russian Federation,
the experience of the influence of prosecutors in the United States and China is studied. The problematic issues of the
implementation of the right of legislative initiative by prosecutors, the participation of the Prosecutor General in law-
making activities are identified. The necessity and expediency of providing prosecutors with the right of legislative ini-
tiative is substantiated.

Key words: legislative initiative, prosecutors of subjects of the Russian Federation, the principle of independence,
rights and freedoms of man and citizen.

B neiicTBytomem 3akoHonarenbctse Poccuiickoil denepanuu B COOTBETCTBUU cO cTaTtheit 9 denepainb-
HOTro 3akoHa «O mpokypaType PD» — mpokypopbl HMEIOT IIPAaBO BHOCUTH MPEIUIOKECHHUS 00 U3MECHEHHH, O
JIOTIOJIHEHUH, 00 OTMEHE WJIM O IPUHSATUHU 3aKOHOB M MHBIX HOPMATHBHBIX IIPABOBBIX AaKTOB B 3aKOHOIATEIIb-
HbIE OpPTaHbl U OPraHbl COOTBETCTBYIOIIETO U HUKECTOSIIIETO YPOBHS B IIENISIX COBEPIICHCTBOBAHMS 3aKOHO-
narenbetBa [1]. Takke B 4. 1 cr. 10 denepanpHoro 3akoHa «O06 00IMX MPUHIUIIAX OPTaHU3AINH TyOJIHY-
HO¥ BiacTu B cyObekTax Poccuiickort denepanuu» ot 21.12.202 1. Ne 414-®d3 3akpericHo, 4TO MPOKYpPOp
cyonekTa Poccuiickoit @enepanuu UMeeT paBo 3aKOHOJATEILHOW HHUIIMATHUBEI B 3aKOHOAATEIIHHOM OpTaHe
rocynapcTBeHHol Biactu cyobekra PO [2]. Tak, Hanpumep, B ab3awe TpetbeM 4. 1 cT. 19 Yerasa Ilepmcko-
T0 Kpas OTMEYEHO, YTO IIPaBOM 3aKOHOJATENbHON MHUNIMATUBE B 3akoHOoAaTenbHoM Cobpanun Ilepmckoro
Kpas oOnagaet u nmpokypop llepMckoro kpass — B mpejiesiaX ero KOMITETEHIIMH, YCTAHOBJICHHOH (heepaib-
HBIM 3aKOHOM [6].

K npumepy, B CILIA mpokypopaMu Ha3pIBalOTCS aTTOPHEH, KOTOPBIE TAKKe MPUHUMAIOT YJacTHE B
HOPMOTBOPUYECKOM Tporiecce, yunuthiBasi, 4To B CIIIA aHrmo-cakcoHCKasi cucreMa mpaBa. ATTOPHEH MOTYT
JIUIIG J1aBaTh 3aKIFOYEHUS 110 3aKOHOIPOCKTaM, U31aBaTh CIIy>KEOHbIE MEMOPAHAYMbI, BBHITIONHSIONINE POJIb
BHECYZEOHOTO TOJKOBAHUS 3aKOHOB. Takue orpaHudeHus B aestenbHocTr aTTopHen CIIA 0OBsCHSIETCS uX
HaXO0XJEHUEM B aHIJI0-CAKCOHCKOM MpPaBOBOM CEMbE, B POMaHO-T€PMAHCKON MIPaBOBOM CEMbE OpTaHbl MPo-
KypaTyphl UMEIOT 3HAUUTENbHBIE BO3MOXXHOCTH U MOJTHOMOYHS BIUATH Ha Apyrue BeTBU BiacTu. Hanpumep,
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rerepaibHblid arTopaed CLLIA MoxeT nauibs npokoHCynbTHpoBath npesunenta CLIA u ¢penepanbHbie opra-
HBI HCIIOJTHUTENBHON BJIacTH MO IPABOBBIM Bompocam [7].

B KHP Bo MHOrom mosammMctBOBanmm cuctemy opranoB mpokyparypsl y CCCP. KoncturynnoHHo-
MIPaBOBOI CTaTyc OpraHoB HapoaHOU npokyparypsl KHP Bo MHOTOM CXO0X € CHCTEMOI OpraHu3alyy MpoKy-
parypsl Poccun. Ponb HapomHOW MpOKypaTypsl 3aKiIioyacTcsi B HaA30pe 3a COONIOJCHUEM 3aKOHHOCTH. B
KHP oprans! npoKypaTypsl SBISIOTCS YETBEPTHIM YPOBHEM BIIACTH HAPABHE C 3aKOHOJATEIBHBIMHU, HCIIOJN-
HUTEBHBIMH U CyJeOHBIMU OopraHamu Biactu. IIpokypaTtypa Poccuu He siBisieTcsl paBHOLIEHHBIM KOHCTHUTY-
LIUOHHBIM OpPraHOM HapaBHE C 3aKOHOAATENbHBIMH, UCIIOJIHUTEIbHBIMUA U CYACOHBIMH BETBSMH BIIACTH, €€
OCHOBHasl QyHKIMsI — Haa3opHast. Takoe monoxeHne 0ObICHICTCS OTIMYUAME B IPABOBOM MICONOTUH IBYX
crpad: B KHP npunepxxusarorcs uneu XK. K. Pycco o HapoaHo# BiacTu, TeM BpeMeHeM B Poccun noMuHU-
pyer unes MoHTeckbe 0 paszneicHuu Biacteit [4, ¢. 204]. DTum 00BsACHSICTCS OTrpaHWYCHHAs poiib [ eHe-
panbHOI poKypaTypsl Poccun B MpaBOTBOPYECKOM MPOLIECCE M HEBO3MOXHOCTH BBIIBUKEHUS €10 3aKOHO-
naTenpHOW WHWUIMATHBBL. [l Toro, droObl ['eHepampHas mpokypatypa Poccmm cMoria BBIABHTATH
3aKOHOJATEJIbHbIE MHUIMATUBBI HEOOXOAMMO MEHSTH Het0 MOHTECKbE O pa3/eleHUH Ha BETBU BJIACTH Ha
teopuro XK. XK. Pycco o HaponHOH BiacTH, PH 3TOM COXPaHUB ACWCTBYIOIINE HHCTUTYTHI BJIAaCTH, 100aBUB
JMIIb B CUCTEMY (peepalIbHBIX OPTaHOB BJIACTH OpraHbl IPOKYPaTyphl, HE 000CO0IsIs ee OT APYIUX OPraHoB
U COXPaHUB €€ 0COOYIO pOjib B HaJA30pe 3a 3aKOHHOCThIO. HO AaHHBIN MOAXOA HE COOTBETCTBYET AEMOKpA-
THYECKOMY IyTH pa3BuUTHA Pocchu, MOCKONBKY MOUIMHHYIO JEMOKPaTHIO MOXHO c()OpPMHUPOBATH TOJIBKO
HaJIMYUEeM HE3aBUCUMOCTH TpeX BETBEW BJIACTH, HHAYE €CTh CEPbE3HbIN PUCK KOHIIEHTPAIMH BIACTH Y KaKo-
ro-mbo omgHoro «ueHtpa». B CIIIA B BuIy aHTIOCAaKCOHCKOW MPaBOBOW CHUCTEMBI POJbh aTTOPHEUCKOH
CITy>KOBI CBOAMTCS B OCHOBHOM K YTOJOBHOMY IIPECIICOBAHHIO, MPABOBBIE OCHOBBI OpraHU3aIMU aTTOp-
HEHCKOM CITy>)KOBI TPaJUIIMOHHO COCTAaBJISIFOT CYICOHBIM MPEIENEeHT, 00blYail, CTaTyTHOE MPaBO U IPABO
crIpaBeIUBOCTH [ 3, c. 49].

B ropuamueckoil iuTeparype BO3HHKAIOT CHOPBI O 1I€I€CO00pPa3HOCTH MPEAOCTABICHUS MPOKYypoOpam
MpaBa 3aKOHOAATENbHON MHUIMATUBBI. OJTHUM U3 apryMEHTOB MPOTHUB peau3allid MPOKYpOpOM IpaBa 3a-
KOHOZATEJIbHOW WHULUMATHUBEI SIBIISIETCA €0 HEKOMIICTEHTHOCTh BO MHOTHMX cepax M 00JacTsiIX 3aKOHOHA-
TEIBHON JESITENbHOCTH, KOTOPBIE BXOAAT B MPEAMET PETYINPOBaHUA 3aKOHONpoekTa. Kpome Toro, HyxkeH
OTIBIT MPaBONPUMEHUTEIBHONW MPAKTUKA UMEHHO B KOHKPETHOH cdepe peryaupoBaHus pa3padaTbIBAEMOTO
3aKOHOMPOEKTa. J|aHHBII ONBIT TO3BOJISIET CYOBEKTaM 3aKOHOAATENbHON WHUIMATHBEI IPOTHO3UPOBATH BO3-
neiicTBUe pa3pabaThIBAEMOT0 HOPMATHUBHOIO MPABOBOTO aKTa HAa MEXAHU3M IIPABOBOIO PEryJIMPOBaHMS B
pesyibTaTe MpUMEHEHHUs 3aKoHa. [IpoKypopy, KOTOpBIH, KaK MoApasyMeBaeTcsi, He paboTan B cdepe pery-
JUPOBaHUS IPUHUMAEMOTO 3aKOHOIMPOEKTa, OyAeT KpaliHe CIIOXHO MOHSTh, KaKk OyAeT JeHCTBOBATh 3aKOH
Ha peryiaupyemsie odmecTBeHHble oTHOIEH!s. Tak B CLLIA aTTopHen orpaHMyYeHbl B BO3MOXXHOCTH y4acTHUs
B IIPaBOTBOPYECKOM ITporiecce, mockonbKy B CLA ctporo codmogaercst cucteMa paszeieHus Biactei [7].

BaxHbIM TpeOOBaHMEM K 3aKOHOJATENIO BBICTYIIACT HAJIMYHME €r0 BBICOKOW KBaNU(UKAINH, TO €CTh
00s13aTeIbHOE OTJIMYHOE BJIaJICHUE IOPUIMYCCKON TEPMHUHOJIOIMEH, 3HAHUS FOPUIMYCCKON TEXHUKHU, HAJIH-
Y1e COOTBETCTBYIOIIEIO BBICIIETO IOPUIMIECKOTO 00pa30BaHus U OMbITa paboThl. OCyIeCTBIsIs TOATOTOBKY
TaKUX KaJpoB JJIsi TOCYIAPCTBEHHOW CITy>KOBI, TOCYAapCTBO MOKET MOBBICHTh YPOBEHb KauecTBa U 3ddek-
THBHOCTH 3aKOHOB, a TaKXK€ YCTPaHUTh HEJONIOHWMaHKE 3aKOHOaTesel 1 npaBonpuMenuTenein. M3-3a Huz-
KOro Ka4yecTBa MPUHUMAEMbIX HOPMATHBHBIX IPABOBBIX aKTOB MPABOIPHUMEHUTENN HE BCEra MPaBUIBHO
HCTOJIKOBBIBAIOT M NPHMEHSIOT 3aKOHBI, YTO 3aCTaBIIET 3aKOHoAaTe]eld A0padaThiBaTh B IOCIEAYIOIIEM
HOpMaTHUBHBIN nipaBoBoil akT. B KHP HapomHbie mpokypopbl UMeloT 0ojiee pacuIMpeHHbIN CITUCOK TpedoBa-
HUH: 7151 TOro, 4TOOBI OTZEN KaApPOB HAPOIHON MPOKYpaTyphl NPUHSI HOBOI'O COTPYAHMKA HYKHO OyZAeT B
00s13aTeIbHOM TIOPSIIKE UMETH CTax paboThl B 2 Trofa [8].

[peniaraercst yCTaHOBUTD ISl CYOBEKTOB 3aKOHOJIATENILHON WHUIIMATHBEI TPEOOBaHHUS BHICOKOH I0pH-
IUYecKol KBamudukanuy (Kak MUHIMYM CTENIEHb MarucTpa) M OnbiTa paboThl B 00JIACTH HOPMOTBOPUECKON
nesiTenbHOCTH. 110 MHEHMIO psiia yUeHBIX, TPOKYPOPBI HE AOJKHBI 3aHUMATHCS 3aKOHOTBOPUYECKOM 1eATeNb-
HOCTBIO, TaK KaK TPOKypaTypa TakuM 00pa3oM HapyllaeT NMPUHIMII HEBMEIIATEIhCTBA B ONEPATHBHO-
XO3SIMCTBEHHYIO JIESITENFHOCTh OPraHU3aIiil ¥ HEJOITyCTUMOCTD TMIOAMEHBI IIPOKYPaTypoOil APYTUX ToCyaap-
ctBeHHBIX opraHoB [9]. B KHP mns xannunaToB Ha JOIKHOCTE IPOKYPOpa MPEeabABIsIOTCS Ooble Tpebo-
BaHM, OJJHAKO IOCJIE MAarHCTPATYPbl UM MOXKHO MIPUCTYNATh K paboTe ¢ mepBbIX AHEH, kak U B Poccuu [8].

[Ipokypopsl cyobekToB Poccuiickoit @eneparuu, peaansysl CBOe MPaBO 3aKOHOAATEIbHONW WHHUIMATH-
BbI, AaBTOMAaTHYECKH CTaBST IMOJ COMHEHHE NMPHHIUII HE3aBUCUMOCTH MPOKYpPaTyphl, COTJIIACHO KOTOPOMY
MIPOUCXOANT OPraHHU3ALUSA U JEATENBHOCTh MPOKYPATYphl, TO €CTh BO3HHMKAET BOMPOC, MOTYT JH OpraHbl
MPOKYpaTyphl OECIPUCTPACTHO HAA3UPATh 332 MPUHATHIMUA UMH ke 3akoHaMu? [Ipoxypops! cyobexkToB Poc-

18



KOHCTUTYLUOHHO-TIPABOBBIE U AIMUHNUCTPATABHO-TIIPABOBBIE MHCTUTYTBI CTPAH ATP:
CPABHUTEJIBHO-TIPABOBOUM ACIIEKT

cuiickoil denepanyu, BHOCS 3aKOHOIMPOEKT B MPEACTAaBUTENBHBIE OPraHbl FOCYIapCTBEHHOM BIAacTH, KOC-
BEHHO 3aMHTEPECOBAHBI B NMPOJBUKEHUH CBOETO 3aKOHONPOEKTA M IMOATOMY IIPaBO 3aKOHOJATENbHON MHHU-
[IMATUBBI MMPOKYPOpOB cyOnrekTa Poccuiickoit demepanni HETraTUBHO OTPayKaeTcs Ha OOBEKTHBHOCTH IIPO-
KypPOPCKOTO HaA30pa 3a HCIOJIHEHNEM TaKUX 3aKOHOB.

Taxxe MUHYCOM pacHIMpeHMsl y4acTHs NPOKYpPOPOB B 3aKOHOTBOPYECKON J1€ATEIbHOCTH HAa3bIBAIOT 3a-
I'PY’KEHHOCTh pabOThl COTPYAHUKOB IIPOKYPATYphl U MPEKIE BCETO UX OCHOBHYIO HaA30pHY0 padory. On-
HAKO B OCHOBHOM YYacTHE B 3aKOHOTBOPYECKON NEATEILHOCTH IPUHUMAET CTapIIMKA MOMOITHUK IIPOKYpOpa
M0 B3aUMOJCHCTBHIO C 3aKOHOJATEIbHBIMU (IIPEACTABUTEIBHBIMHU), UCTIOIHUTEIBHBIMUA OpPraHaMu rocyaap-
CTBEHHOM BJIACTU U OpraHaAMH MECTHOTO CAMOYIIpaBJICHUS.

Cornacno 4. 1 ct. 104 Koncturymuu Poccuiickoit @eneparyu ['enepanpubtil npoxypop P® He obnama-
€T mpaBoM 3aKoHoAaTeNbHOl nHuratuBsl [ 10]. Ilpokypopsl cyObekToB PO 1 mpoKypopsl MyHHUIMNATBEHBIX
00pa3oBaHMil UMEIOT MPaBO 3aKOHOAATEILHOW MHUIIMATHBEI, B TO K€ BPEMS TeHEpalbHbIN poKypop PO ne
HMeeT JaHHOTO IpaBa. I eHepanpHbIil npokypop Poccun naetr npaBoBoe 3axiodeHue Ha (emepanbHble 3aK0-
HBI, HE BMEIITNBAsICh B 3aKOHO/IATENbHYIO JestensHocTs Penepanbsaoro Cobpanns Poccuiickoit Deneparum.
B KHP I'enepanbusiii npokypop KHP o6namaer nmpaBoM 3akoHOIAaTeIbHOW MHWIMATUBBI, 8 T€HEPAJIbHBIHI
arropaen CLIA momunaen Munrocty CHIA 1 orpanudeH B CBO€H 1E€ATEIBHOCTH.

OpHako apyrre ydeHble CYMTAIOT, YTO OPraHbl MPOKYPATYPhl OKa3bIBAIOT MOJIOKUTENEHOE BO3IEHCTBHE
Ha 3aKOHOTBOPYECKYIO JESTEIHLHOCTh, B YACTHOCTH MPOBOS aHTHKOPPYIIIMOHHBIE YKCTIEPTHU3bI HE0OXOu-
MbI€ 11 KOHTPOJIS 3aKOHO/AATENbHON NeATeNbHOCTH MPEeACTaBUTENbHBIX opraHoB Biactu [11]. IIpokypopst
cyObexkToB PO MMEIOT mpaBo Ha 3aKOHOJATENbHYIO MHULMATHBY, TaK KaK OHU HPEKPACHO OCBEAOMIICHBI O
COCTOSIHUM 3aKOHHOCTH B cBoeM pernoHe. OHM aKTHBHO YYacTBYIOT B pa3pa0OTKe 3aKOHONPOEKTOB IpE.-
CTaBUTENILHBIX OPT'aHOB rOCYJAapCTBEHHON BIACTH CyObEeKTOB PO B 1emsIX UCKIIIOYEHHUs OMIMOOK B IOpHIHYE-
CKOM O(OPMJICHMH HOPMAaTHUBHO MPABOBBIX aKTOB, MOHUTOPHHIa HOPMAaTHBHO IPABOBBIX aKTOB HAa HAJIMYHUE
KOPPYILMOHHBIX (haKTOPOB U Aa4M 3aKJIFOUEHHS [0 pa3padaTbIBaeMOMY HOPMAaTHBHO [IPABOBOMY aKTYy.

BnusiHue npokypopoB Ha 3aKOHOJATENbHBIN Mpoliece HEe HapyllaeT MPUHLUI HE3aBUCUMOCTH IIPOKypa-
TypBl, @ IPEAYNpPeKIacT NPUHATHE HE3aKOHHBIX U OIIMOOYHBIX HOPMATHBHBIX MPABOBBIX AKTOB, KOTOPBIE
MOTYT HETaTHBHO IOBJIHUATH HA PErylrpyeMble 00LIeCTBEHHbIE OTHOIEHHs. POk mpoKypaTypsl B pa3paboT-
K€ HOPMaTHUBHOI'O NIPABOBOTO aKTa CBOJUTHCS JIUIIb K €ro I0PUANYECKON COCTABIAIONIEH, a mpeaMeT pery-
JIUPOBAHUS 3aKOHOIIPOEKTa HEMOCPEICTBEHHO JOJDKEH OTHOCUTHCS K JAEATEIbHOCTH 3aKOHOAATENeH U Ipo-
(GWIBHBIX cHenuanucTax padoueil rpynmsl IO pa3pabOTKE 3aKOHOB. Takoe aKTHBHOE y4YacTHE OpPIraHOB
MIPOKYPATyphl B 3aKOHOTBOPUYECKOM AEATENBHOCTH 3HAYUTENIBEHO COBEPIICHCTBYET PETHOHAIBHOE U MyHHIIU-
MaJLHOE 3aKOHOJATEIbCTBO. TaKyl )K€ CTENeHb Y4acTHs MPOKYPOPOB B pa3paldOTKe JOKYMEHTOB MOYKHO
otrmeTuth B KHP [8].

Kpome Toro, B poccuiicKkoii MpaKkTHKE, TOCKOJIBbKY ACMyTaThl MyHUIUIAIBHBIX 00pa30BaHUM U MYHHUILIH-
MaJbHBIE CIIENHUAIICTBI, BXOJSIINE B PabOUylo TPYIIy MO pa3padOTKe HOPMATHBHOI'O MPABOBOTO aKTa B
OOJIBIIMHCTBE CIydaeB, HE Bcerjaa 00J1aJlal0T COOTBETCTBYIOIIMM HOPUIAMUYECKAM O00pa30BaHUEM JIIs TIpa-
BUJIBHOTO O(OPMJICHHUS 3aKOHA aKTMBHOE y4yacTHe MPOKypopa COOTBETCTBYIOLIETO0 MYHHUIMIIAIBHOTO 00pa-
30BaHMs SIBJISICTCSI BIIOJTHE PAllMOHANBHBIM pelieHueM. YacTo MpoKypopbl MYyHHIIUIAIBHBIX 00pa30BaHUN
BBISIBIISIIOT B HOPMATHBHBIX aKTax HECOOTBETCTBHE (heaepallbHOMY 3aKOHOAATENBCTBY, KOPPYIIMOHHEBIE
(hakTOpbl B HOPMATUBHBIX MPABOBBIX aKTaX M IOPUIUKO-TEXHHYECKHE OmuOKH [5, c. 82]. [logoOHBIM mpece-
YEeHHEM aHTHKOPPYIIIMOHHBIX 3aKOHOB 3aHUMarOTCs Takxke npokypopsl KHP u arropren CHIA.

MHorue y4eHble CYMTaIOT MPaBUIBHBIM ydacTHe MPOKYPOPOB B 3aKOHOTBOPUECKOM JEeSTETbHOCTH, Ta-
KO€ BIJIMSIHUE TOBBIIIAET KAYECTBO MPUHUMAEMBIX 3aKOHOJATENBHBIMU OPraHaMU BIACTH 3aKOHOB, YCTpPaHsA
IIPU 3TOM TPEANIOCHUIKA BO3HUKHOBEHHS MPABOBBIX KOJUIM3WH, Pa3pellaeMbIX B OOJBIIMHCTBE CIIy4acB B
cyae6HoM nopsiake. [IpaBo 3aKoHOIATENTHHON HHUIIMATHBBI IPOKYPOPOB CYOBEKTOB MO3BOJISIET UM B MTOJTHON
Mepe 3alluiarh MpaBa u cBOOOJIBI YSNIOBEKa M IPaXKIaHWHA, a 03 3TOT0 HEBO3MOXKHO TIOCTPOUTH TIPABOBOE
rocynapctBo. [lomoOHbIi onbiT mmpoko npumensiercs B KHP He Tonbko MecTHBIME npokypopamu, HO u ['e-
HepalibHbIM NpokypopoM KHP, KoTopblil MeEET MpaBo Ha BBIJIBUXKEHUE 3aKOHOAATEIIbHOW MHUIIUATHUBBI.

Takum oOpazom, mnpaBo 3akoHojarenbHo HUIMAaTHBE KHP, CIIA u Poccuu otimuarorcs Ipyr ot
JpyTa 1o CTENEHHN ydacTus B paBoTBopueckoil aesrensbHocTd. B KHP u Poccnn mectHble pokypopsl Mo-
T'YT BBIABUTaTh 3aKOHOAATENBbHYI0 MHHLMATHBY B MECTHBIC MapJIaMEHTHI, B TO e Bpems arTtopHen CIIA
naHHOM (QyHKIMEeH He 00nanaroT. JJymMmaercs, YTO MOXKHO 1M03aMMCTBOBATh OPraHU3aIlMOHHBIN OMBIT PaOOTHI
OpraHoB MPOKYpaTyphl ¢ HapoaHOH npokypaTypbl KHP, B 4acCTHOCTH MpeloCcTaBUTh MPABO 3aKOHOJATENb-
HOW MHUIMATHUBEI [ eHepansHOMY nIpokypopy Poccun.
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B crartbe aBTOp cTaBHUT nepern codoil mens pa3paboTaTh MPEIIOKEHNS 0 UMITIEMEHTANN TToyIoxkeHni Tumosoro
3axoHa FOHCUTPAJI o TpaHCrpaHUYHON HECOCTOSATENBHOCTH B 3aKOHOAATeNbCTBO Poccuiickoit denepanuu ¢ y4eToM
OTIBITa TIPABOBOTO PETyIMPOBaHKs OaHKpoTcTBa SmonHun. VceaenoBas TeMy, aBTOp MPHINEN K BBIBOLY O TOM, 4TO Smo-
Hus ocyuectBuia ummieMenTanuo TunoBoro 3akoHa FOHCUTPAJI o TpaHCrpaHUYHOM HECOCTOATEILHOCTU IPHU Ya-
CTHYHOM COXPAaHEHHWH HOPM IPEBIAYIIETO 3aKoHOaTesscTBa. Poccuiickoit denepany HE0OOX0JMMO POU3BECTH TIe-
peXo OT TEPPUTOPHAIBHOTO IMOJXO0Ja TPAHCTPAaHMYHOTO OAaHKPOTCTBA K YHHBEPCAJIBHOMY IIyTEM HMIIJIEMEHTAIHU
HopM Tumnosoro 3akoHa FOHCUTPAJI o TpaHCTpaHWYHOI HECOCTOSTEIHbHOCTH ITyTE€M BKIIIOUEHHUS psja OTCBHIIOK K Tu-
noBomy 3akoHy FOHCHUTPAJI o TpaHCrpaHUYHON HECOCTOATEIHHOCTH.

Knouesvie cnosa: 6ankporctBo, TumnoBoii 3akon FOHCUTPAIJL o TpaHCrpaHUYHON HECOCTOSITETLHOCTH, UMILIS-
MEHTaIUs, MUPOBOE COTJIAIlICHHE.
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In the article, the author aims to develop proposals for the implementation of the provisions of the UNCITRAL
Model Law on cross-border insolvency in the legislation of the Russian Federation, taking into account the experience
of legal regulation of bankruptcy in Japan. Having studied the topic, the author came to the conclusion that Japan has
implemented the UNCITRAL Model Law on Cross-Border Insolvency while partially maintaining the norms of the
previous legislation, the Russian Federation needs to make the transition from the territorial approach of cross-border
bankruptcy to the universal one by implementing the norms of the UNCITRAL Model Law on Cross-Border Insolvency
by including a number of references to the UNCITRAL Model Law on Cross-Border Insolvency.

Key words: bankruptcy, UNCITRAL Model Law on cross-border insolvency, implementation, settlement agree-
ment.

HecocrosTenpHOCTh SBIsSETCS Ba)XKHBIM 3JIEMEHTOM, SKOHOMHUKH M MHCTUTYTOM IPaBOBOW CHCTEMBI.
[Iporexypa O6aHKpOTCTBa ABISETCS HE TOJIBKO CIIOCOOOM BO3BpaTa JACHEKHBIX CPEACTB KpeauTopam, HO
03/I0POBJICHHEM XO3SHCTBYIOIINX CYOBEKTOB M SKOHOMUYECKOU cpenpl B LenoM. [ iobanu3anus u uHTerpa-
LIMOHHBIE TPOIIECCHI IPUBEIH K TOMY, YTO IOPUAMUYECKUE JIUIIA CTAJIN BECTH CBOIO JEATEIBHOCTh B HECKOJIb-
KHX TOCYJapCTBaX OJHOBPEMEHHO, B CBSI3U C 3TUM MOSBHIIACH MPOOJIeMa TpaHCTpaHNYHOTO OaHKpoTcTBa. Ha
X BceepoccuiickoM che3zie cyJei ObUIH OrIalleHbl JaHHbIe 0 paboTe CyI0B, COMIacHO KOTOphiM B 2022 T.
Obu10 mozano 353 696 3asBieHMd B apOUTpaXKHbIE CyIbl O OAHKPOTCTBE, BCETO K€ OBUIO MOJIAaHO B apOUT-
PakHBIC CYJbl 3asBJICHHM, XOIaTalCTB, ajio0, CBA3aHHBIX ¢ OaHkporcTBOM, 1 954 876, yro Ha 511 000
oousbmie, uem B 2021 1. [8]. Bo3pocio u uucno aen B paMKax TPaHCTPAHUYHOTO OAHKPOTCTBA, TEM CaMbIM

21



CPABHUTEJIBHOE ITPABOBEJIEHVE B CTPAHAX A3MATCKO-TUXOOKEAHCKOI'O PETUOHA — XIV

YBEIMUWIOCH MPAKTUUECKOE 3HAYEHHE TEMbI HCCleoBaHUA. L{enbo HACTOSIIEro MCCIENOBaHUS SBISIETCS
pa3paboTKa MpesIoKEHUH M0 UMITIeMeHTauuu nonoxennid Tumosoro 3axkona KOHCUTPAJI o Tpancrpa-
HUYHOM HECOCTOSTEIBHOCTH B 3aKOHOJATENbCTBO Poccuiickoii denepanuu ¢ yueToMm OIbITa MPaBOBOrO pe-
TYJIUPOBaHMS OaHKPOTCTBA B SMOHMUH.

[lo Teme mccnenoBaHus CyleCTBYIOT paboThl yueHbIX MBUIHCTOB. [Ipodeccop C. A. Kapenuna usy-
Yasia MEXaHn3M TpaHcrpannyHoro 6ankporctsa [3]. JI. II. Anydpuesa ncciemoBana TpaHCTpaHUYHOE OaHK-
POTCTBO Yepe3 MeXTyHapOAHbBIN TpakaaHckuil mporecc [2]. E. B. MoxoBoii Obi1a mpoaHann3npoBaHa HeCo-
CTOATENBHOCTbD, OCJI0KHEHHAsI HTHOCTPaHHBIM 3JIEMEHTOM [4].

BaHkpoTcTBO — 3TO cocTosiHME, KOTZla CyJIOM NMpU3HAHA HEBO3MOXHOCTh JOJKHUKA, PACIIATHTHCA C
COOCTBEHHBIMH JOJTAaMH IIE€pell KPeIUTOPAMH, BBITUIATUTH 3apabOTHYIO IJIaTy AEHCTBYIOIINM COTPYIHHKAM
IOPUINYECKOTO JIMIIA, & TaKKe OBIBIINM COTPYIHUKAM, YIUIATUTh 00s3aTeNbHBIE TIATEKHU TocyaapcTBy [7, c. 3].

TpancrpannyHoe 0aHKPOTCTBO IOPUIMYECKOrO JIMIA — 3TO MPABOOTHOILIECHHS, KOTOPHIE BOSHUKAIOT B
OTHOIIIEHUH OaHKPOTCTBA IOPUIUYECKOTO JIUIA, KOTOPBIE OCIOKHEHBI y4acTHEeM B MPaBOOTHOIIEHUSIX WHO-
CTpaHHBIX KPEIUTOPOB U JIOJKHUKOB, KOTOPBIE SBISIOTCS TAKOBBIMHU IO OTHOIICHHIO JIPYT K APYTY, a TAKKe
yupeauTens NOJDKHUKA W CaMOro JOJDKHHMKA, UMEIOIIMMCS UMYIIECTBOM 3a pyOexoM, a Bo30y>KAEHHUEM B
OTHOIIIEHUH JTOJDKHHKA MPOLEAYPhl 0aHKPOTCTBA OJHOBPEMEHHO B pa3HBIX TocyaapceTBax [3, c. 15].

[IpoGiemMa TpaHCTpaHUYHOTO OAHKPOTCTBA SBISETCS OJHOW M3 CAMBIX BAKHBIX, TAK KaK CYIIECTBYIOT
CJIO)KHOCTH OCYILECTBJICHUS MPOLEAYPHl HECOCTOSTENLHOCTH IOPUANYECKOTO JIMIA, Ybs JEATENbHOCTh MO-
KET OCYLIECTBISTHCS B Pa3HBIX TOCYJApCTBaX, YTO BEAET K HATMYHIO COOCTBEHHOCTH B pa3HBIX CTpaHax, a
Takke KpeauTopoB. CyIIecTBYIOT [Ba MOAXO0Na K MaHHOW mpoOieme. IlepBeiii IMEHYeTCS TEPPUTOPUAITH-
HBIM, TIPH KOTOPOM TPAHCTPAaHUYHOE OAHKPOTCTBO MPOUCXOIUT IYyTEM OTKPBITHS COOTBETCTBYIOIIETO MPO-
M3BOJICTBA OJHOBPEMEHHO B pa3HbIX rocygapctax [2, ¢. 30]. OgHako Tako¥ MOIXOJ HUMEET NI Pl
cioxxHocTel. C mepio yIpOIeH s TApMOHU3AIUN HOPM 0 OaHKPOTCTBE mporeaype 6ankporcTsa Komuccn-
eii OOH mo mpaBy wmexmayHapomHoit TtoproBmu 30 mas 1997 1. Obut paspaboran TwumoBoil 3akoH
IOHCUTPAJI o TtpaHcrpann4yHoit HecoctositenbHOocTH [6]. [leiictBus B pamkax TumoBoro 3akoHa
FOHCUTPAJI o TpancrpaHHYHONW HECOCTOSTENFHOCTH, KOTJa OAHKPOTHOE TPOHM3BOJICTBO OCYIIECTBISIETCS
TOJIBKO B OJTHOM TOCYJIapCTBE, Ha3bIBAIOT YHUBEPCATHLHBIM MOIXO0M.

[lepBBIM BOIIPOCOM SIBIISIETCSI IOPUCAMKIIUS B OTHOIICHWH TPaHCTPaHWYHOTO OaHKpoTcTBa. B TumoBom
3akoHe FOHCUTPAJI pa3paboTana KOHLIENIHS LEHTPa OCHOBHBIX HHTEPECOB, TO €CTh FOCYJapCcTBa, B KOTO-
POM U COCpeOTO4YeHEI Hanboliee BaKHBIE MHTEPECHl FOPUINIECKOTO JINIa, UMEHHO B 3TOM TOCyaapcTBe O0y-
JIET OCYIIECTBISITECS MPOU3BOJICTBO TMPOIEAYypPhl OaHKPOTCTBA B cyzae. [pyrme rocyaapctBa, B KOTOPBIX
FOPUAMYECKOE JIUIO OCYIIECTBISIET NEATENbHOCTD, JOKHBI OKa3bIBaTh MOMOIIbL HHOCTPAHHOMY MPOU3BO/-
CTBY.

B coBpemenHoii Poccuu mpon3BoacTBO 10 AesiaM 0 0aHKPOTCTBE OCYIIECTBIISIETCSI apOUTPAKHBIMHA CY-
namMu Ha ocHoBaHuU [ paxganckoro kojekca PO, AIIK P®, cnermansaoro denepanbHoro 3akoHa «O Heco-
cTosTenbHOCTH (O0aHKpoTcTBE)» OT 26.10.2002 1. No 127-D3. JlelicTByrOIIIee 3aKOHOAATEIBCTBO Poccuu Ho-
CUT TIPOKPEIUTOPCKUH XapakTep. ApoutpakHbie cyabl B Poccuiickoit denepannu qenarcs Ha Cyabl epBOi
WHCTaHIIMH, TO €CTh apOUTpPaKHbIC CY[bl, aleUISHOHHbBIC CY/Ibl, OKPYKHBIE apOUTPasKHBIE CYABI, SIBIISIO-
IIMeCs KacCallMOHHBIMU cyaaMu. Poiib Ham3opHOU mHCTaHuuu a0 2014 r. BemonHs1 Beicmuii ApOuTpaxk-
Heiid Cyx P®, a ¢ 2014 r. sty ¢pyHkuuio cran BeinoiHats Bepxosubiii Cyn P®. B Poccuiickoit denepanun
mpoteAypa OaHKPOTCTBA OCYIIECTBIISIETCS Yepe3 TakKhe ATalbl Kak HaOIltoJeHHe, (PMHAHCOBOE O3JI0POBIIE-
HHUE, BHEIIIHEE YNPABIEHUE, KOHKYPCHOE ITPOU3BOJICTBO, a TAKXKE MUPOBOE corjaiieHue. Poccuiickas dene-
pauus He BHenpuiia nonoxenus Tunosoro 3akoHa FOHCHUTPAIJL o TpaHCrpaHUYHOM HECOCTOSITEIBHOCTH B
HalMOHAJIbHOE 3aKoHOoAaTesbecTBO. CornacHo 1. 6 crateu 1 @enepanbHoro 3akoHa «O HECOCTOATEIBHOCTH
(6ankpotcTBe)» 0T 26.10.2002 1. Ne 127-D3 0aHKPOTCTBO € yU4aCTHEM MUHOCTPAHHBIX JIUI] OCYIIECTBIIICTCS B
COOTBETCTBHH TOJIOKEHHAMU (DeiepalibHOrO 3aKOHA WIIM MEXTYHAPOIHBIMU JIOTOBOpaMH. B ciydae oTcyT-
CTBHSI MEKIYHapOIHBIX JOrOBOPOB B Poccum mpu3HAIOTCS pelIeHUs] HHOCTPAHHBIX CYJOB Ha Hadajax B3a-
uMHOCTH [3, ¢. 50]. CIOXHOCTH CYIIECTBYIOT U C MPU3HAHUEM PEIICHHUH CYyJ0B APYTHX TOCYyAapCTB, TaK, B
2000 r. pemenne Xo3siictBeHHoro cyaa Kuesa B orHomenun HADK «3Jneproarom» He ObIIO MPHU3HAHO B
Poccun BAC PO [5].

B coBpemenHo#i SIMOHMU MPOM3BOJICTBO MO JefaM 0 OaHKPOTCTBE BEIETCS Yepe3 OKPYXKHbBIE CyIbl Ha
OCHOBAaHHH YETHIPEX 3aKOHOB, a IMEHHO 3akoHa o bankporctBe Ne 75 ot 2004 1., 3aK0HA O TPaXKTAHCKOM
peabunutanuu Ne 225 ot 1999 r., 3akoHa o kopropaTuBHON peopranu3zaruu Ne 154 or 2002 r., 3akoHa 0
kommanusix Ne 86 ot 2005 r., B KauecTBe aneUIALMOHHON MHCTAHLMU BBICTYMAIOT BBICOKHUE CY[bI, B Kaue-
CTBE KaccarlmoHHOU u Ham3opHOU BepxoBubiit Cyn Anonun. JlelicTByromee 3aK0HOATEIHCTBO SITIOHUHN HO-
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CHUT TPOJOJDKHUKOBCKUHN xapakTep. [Iponenypy OankporcTBa B SINOHMHM MOXXHO pa3leNuTh HA BOCCTaHOBHU-
TEeNbHBIC U JIMKBUIAIIMOHHBIC MTPOLEAYPhl. BoccTaHOBHTENBbHBIE TPOLIEAYPHI OaHKPOTCTBA B SIMTOHUN MOXHO
pasmenuTh Ha TPAXKAAHCKYI0 PEaOMIMTALUIO M KOPIIOPAaTHBHYIO DPEOPIraHU3alMIO, JIHKBUIALMOHHBIE Ha
HEMOCPEJICTBEHHO OAHKPOTCTBO M crenHaibHyro JukBuaanuio. B 2000 r. B 3akoHOIaTENBCTBO B SIMOHUN O
0aHKpPOTCTBE CTalM OCYIIECTBISATh MMIUIeMeHTauuio TunoBoro 3akona FOCHUTPAJI o TpaHcrpaHu4HOM
HecocTosATenbHOCTH. OKOHUaTenpHOE 0(hOPMIIEHHE JAHHOTIO IPOLiecca MPOU30LLIO B BUAE IPUHATHA 3aKOHA
o barkporcTtee Ne 75 ot 2004 r. OgHAKO CTOMT OTMETHTH, YTO UMIUIEMECHTANNS B SINOHUH HOCHIIA XapaKTep
Tpancopmanuu HopMm Tumoporo 3akona FOHCUTPAIJL o TpaHCTrpaHUYHOW HECOCTOSTEIBHOCTH, TaK Kak
YaCTUYHO OBLI COXpaHEH MPeIbIAYIINH TepPUTOPUATIBHBIN TOAX0 K BOMPOCY O TpaHCTPaHMYHOM OaHKpOT-
CTBE, TaK KaK 3aKOHOJATENIbCTBO SMOHMM AOJKHO COBNAAATh C MHOCTPAHHBIM COIJIACHO HOpMaM OaHKHOT-
Horo npaBa SAnoHun. 3akoH o OaHkporcTBe AMoHMU riacuT: «MHOCTpaHel WM MHOCTPaHHAS KOPIOPALHSI
JOJKHBI UIMETh TOT K€ CTaTyC, YTO U TpakJAaHUH SIMOHUH WK AMIOHCKAas KOPIOpPAlMs B OTHOIIEHNH OaHK-
POTCTBa, IIPU YCJIOBHHM, YTO TO IPUMEHSETCS TOJIBKO B TOM Cllydyae, €CIIU SIOHCKHE TPa)KAaHe WM SIOH-
CKHE KOPIIOpalluy MMEIOT TaKOMl e CTaTyC B COOTBETCTBMU C HAIMOHAJIbHBIM 3aKOHOAATEIBCTBOM HHO-
CTpaHlla WM WHOCTpaHHOM Kopmopauum» [1]. YHUBEpcadbHOCTh 3aKIIOYAETCSI B TOM, YTO HHOCTpPaHELl
HMEET IIPaBO OOPATUTHCS B CyIbl SIMOHNH C LENbI0 OCYLIECTBICHUS OaHKPOTCTBA. B pesynbraTe BHEAPEHUS
HopM TumnoBoro 3akona FOHcHUTpan 0 TpaHCTPAHUYHON HECOCTOSITENIBHOCTH IPYTUM TOCYyAapCTBaM HE Tpe-
OyeTcs 3aKIII0YaTh MEXyHApOIHBIE COTJIAIICHHSI TSl OCYIECTBICHUS MPOLEIyphl TPAHCTPAHUYHOTO OaHK-
pPOTCTBA, UTO CYLIECTBEHHO YIPOCTHIIO MPOLEAYPY TPAHCTPAaHUYHOW HECOCTOSTEIHHOCTH.

OCHOBBIBasICh Ha OMBITE IBYX TOCYAAPCTB, C YIETOM INI00ANH3alul B MUpe U ydacTus Poccun B Mupo-
BOH 9KOHOMHKE, CTOUT OTMETHUTH, YTO JJIsl YIIPOIICHUs MPOLEAYPHI TPAHCTPAaHHYHOTO OaHKPOTCTBA HEOOXO-
MO TIPOU3BECTH Mpoueaypy umiuieMeHntanuu Tumnosoro 3akoHa FOHCUTPAJI o TpancrpanuyHoi Heco-
CTOSITETIBHOCTH M BHECTH nHompaBku B PenepanbHblii 3akoH «O HECOCTOATENbHOCTH (OaHKPOTCTBE)» OT
26.10.2002 1. Ne 127-®3. IIponenypy WMIUIEMEHTAIIMA BO3MOXKHO CAENaTh ABYMS CIIOCOOaMH, a UMEHHO
MyTeM HMHKOPIOpalWH, TO €cTh Mo cymecTBy HopMmbl TumoBoro 3akoHa FOHCUTPAIJI o tpaHcrpaHu4yHOM
HECOCTOSTENFHOCTH B HAITMOHANBHBIN 3aKOH, THOO ImyTeM psina oTchuioK K TumoBomy 3akoHy KOHCUTPAJI
0 TPaHCTPAaHMYHON HECOCTOSATENbHOCTH. Kak mpencraBisercs, OCyLIIeCTBICHHE UMITIEMEHTALUH ITyTEeM WH-
KOpITOpalluy MpUBEAET K JTUTENbHOH nepepaborke PenepanpHoro 3akoHa «O HecocTosTeNbHOCTH (OaHK-
potctBe)» oT 26.10.2002 1. Ne 127-D3, B cBA3M ¢ 3TUM 00JI€€ MPEAIOYTUTEIHLHO OCYIIECTBUTE pedhopMy 3a-
KOHOJIATeIIbCTBA IMOCPECTBOM OTCHUIKK. HeoOxoammo momomauTs 1. 6 cratbu 1 degepanpHoro 3akona «O
HecocTosTenbHOCTH (0aHkpoTcTBe)» OT 26.10.2002 1. Ne 127-D3 cnenyromum nonoxenuem: «lIponenypsr,
CBSI3aHHBIC C TPAHCIPAHUYHBIM OAHKPOTCTBOM, B Poccuiickoit denepanny OCyIIECTBISIOTCS C YY€TOM Ipa-
Bun Tumnosoro 3akoHa TOHCHUTPAIJI o TpaHcrpanuuHoil HecocrostensHOocTH». Ctathto 1 denepansHOro
3akoHa «O HecocrosTenbHOCTH (O6aHKpoTCcTBE)» OT 26.10.2002 1. Ne 127-D3, ciemyer Takke IOTOIHHTE;
«[Iponerypa TpaHCTpaHHYHOTO OAHKPOTCTBA OCYIIECTBIISIETCS B TOM TOCYJIapCTBE, B KOTOPOM COCpPEI0TOYe-
HbI HanboJiee TIIaBHbIe HHTEPECHI IOPUINUECKOTO JINIA, KOTOPOE MOANEKUT OaHKPOTCTBY. /[omoNHNUTENBHO B
MYHKTE 6 cTaThu | HYXXHO HalMCaTh, O PKUME COTPYAHUIECTBA CO CTPAaHAMH, KOTOPbIE HE IPOMU3BEIH MPO-
uenypy umiviemenrtanun Tunosoro 3akona FOHCUTPAIJI o tpancrpanudHoil HecocTosTenbHOCTH: «C roc-
yaapcTBaMH, KOTOPBIE HE OCYIISCTBIIIM TpolleAypy umiuiemeHtanuu TumoBoro 3akona TOHCUTPAIL o
TpPaHCTPaHUYHOM HecocTosiTenbHOocTH Poccuiickass denepanys OCyIIECTBISET COTPYAHHYECTBO HA OCHOBE
MEXIYHapOIHBIX JOIOBOPOB M B3aUMHOCTH.

Takum o0paszom, pazpaboTaHHOE B COBpeMEHHOH Poccrun 3aKOHOJATENBCTBO O HECOCTOSTEIBHOCTH
UMEET BaXXHOE OTIMYHME OT 3aKOHOJAATEeNbCTBAa SMOHMH, B HEM OTCYTCTBYET MOAPOOHAs periaMeHTaLus
TPAHCTPAHUYHOTO0 OAHKPOTCTBA, (DAKTUUECKHU AJIsl €r0 OCYLIECTBICHUS HEOOXOJUMO 3aKIIOUCHHS JABYXCTO-
poHHUX noroBopoB. Kak mpencrasnsgercsi, ummiemenTtanus HopMm Tumosoro 3akona JOHCUTAIJI o tpaHc-
TPaHUYHON HECOCTOSATENFHOCTH, ITyTEM BKJIIOUEHHUS OTChITOK B DenepanbHblil 3ak0H «O HECOCTOSATENBHOCTH
(6ankpotcTBe)» oT 26.10.2002 1. Ne 127-D3 obsieryut npouecc TpaHCIPAaHUYHOTO OAHKPOTCTBA U YIYUIIUT
MUKPOKJIIMAT B CpeJie MHBECTOPOB M OTEYECTBEHHBIX KOMMepcaHTOB. OfHaKo B OTIWYME OT SlmoHWM, Ha-
CTHYHO COXPAaHUBIIEH TEPPUTOPHAIBHBINA MOAXO0] K TPAHCTPAHMYHOMY OaHKPOTCTBY B HaIllMOHAJIHHOM 3aKO-
HoJarebeTBe, Poccuiickoit depepannu, TyMmaeTcsa, HEOOX0IUMO NEPEHTH K MOIHOCTBIO K YHUBEPCATBHOMY
MOJIXOY.
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VJIK 341
SIBras 30pYMIr4MiiH 3aMbIT XaJITHPraaHaac XaMmraajax 30pHuyJicaH 3K0 63J1711

© 1. Hamaop:x

JAXNC-nitH DpAdM MMHKWITIIHUN HITICOH XYPIdIIHTUHH
I'sMt siBRain, narnaa CyiaiblH Xypa2JI3HIUHH

3pA3M HIMHXXWITI3HANA aXKWITaH,

XyyJIb 3YMH JOKTOp, IarJaaruiid 13/ XypaHjaa

B nensx npenoTBpalieHus CKOJBKECHUS M aBapUIHOCTH MEIIEX0J0B Ha JOPOTre HCIIOJIb30BaHHE IKOMPEIapaToB,
OTJIMYHBIX OT COJIM U XMMHYECKHX CPEICTB, IMEET BEICOKHE YKOHOMHYECKHE M Oe30IacHbIe MpenMylnecTBa. O4ncTka
MENIEXOJHBIX OPOT MEXaHWYECKHMH CPEICTBAMU WM MHCTPYMEHTAMH OTPULATENBHO CKa3bIBACTCS HA COKpALICHUH
CpOKa CITy»OBI TOPOTH.

Knrouesvie crosa. nenexopl, CKOJIB3KO, PaHbI, TPaBMbI, yOOpKa JOPOTH, 9KO-CPEACTBA, IPaBUil.

Eco-preparations for pedestrian walkways

© D. Nyamdor;j

Ph. D of Law, Police Lieutenant Colonel, Researcher,
Institute of Criminology and Police research,
University of Internal Affairs,

Mongolia, Ulaanbaatar

In order to prevent slipping and accidents of pedestrians on the road, the use of eco-preparations other than salt
and chemicals has high economic and safety benefits. Cleaning pedestrian roads with mechanical means or tools has a
negative effect on reducing the life of the road.

Key words: pedestrians, slippery, wounds, injuries, road cleaning, eco-means, gravel.

Xyynb 3yHH YYIHIIC SIBIaH 30pYHTd 3aM P3P XalTUPU TIMTCOH, OCOJJICOH, HAac OapcaH XYHHH TOO,
IIAJITraaH HOXIIOJIMHUT 30JTYH y4pas, 0COJI X3MA33H Oypyy OMJITONT siBCaap ©HOer Xypudd. 3aM TI3BPUHH
OCJIBIT YHICOH 4 IIMHXK?3P33 Taibapiaaj, sSIBraH 30PUUId sSMap HAIH X3J103p33p YHa)K OCOJI0XO0[ axyilH
XYPI3HUH OCIBIH X3MXKIIH]I OYPTTIH acyyAuIbIl 9HD XYPIFH]I IIHHIBIPIAAL XIBIIHII O0KI3. DHD X3BIIMAI
OWJITONITOOC Ccajlax X3PATTAH 0a OHOJIBIH SHD OMITOJITOO Y OOPWIOK OOJIOX IOM.

ABTO 3aMBIH TOCOJUIONT AHXJIAaH XUHIMIK HXAJICOH llaraacaa XOHII J1 sBraH 30pPUYMTYMIH aroyiryi
Oaiifian, TYYHHIAT XaHTax acyyJall pUrAaXK XAUaK Oalcal TyyXTIH.
3eBnenTuitH 3pmIMT3 1950-aax oHBI 3X33p XUHCIH
XydmHuii ynupan Sxamk xansmupzaa |?; P cynanraannaa BHMAY 1990 oH rmxoa  HUACIN

Vra

2yrnieaa YyCC3H33C YHaX 23MmaX Hb
uxcax baliHa VYnaanbaatap XoThIr xarac cast xyHT3H, 10000 T33BpuHiiH
s XIPATCIAC WIYYTYH 0aiiHa XAMI3H TOOIIOH TOCOOIK XOT
TONIOBNIONTO® XUibKk Oalican Oaigar. DHY XOTHHH
TOJIOBJIONIT Hb TyXalH Lar YeI33 HUMIICOH TeAUUryi sr i
taapuy Oaitmaa. Yuup Hb TyxaiiH yeudH 3XVY-bIH XOT
TOJIOBIIONT, 3aMbIH 30XHOH OalryynalThlH ajTaH YeuiH

70 090 xyn rovrom

TycJaaMzk YIUTUMIUIT) aBecaHaac

2017 OHBI 1- 11 ca
( “ P) 27 518 XYH yHasK 62pPTCIH

%‘ 5 xyntytmbin 2 b MIP2IHCUNMHYYO Ta3ap 3YWH Oailpiai, TOTTOI, araapbiH
gy ° YPCTAbIH  XOJOJTOOH 33PIrT TOMOOXOH — CyJajraar

66% ‘ m SIByyJICaH Oanmar. §
iy :3‘;)’_‘1"3‘:\““:;:‘:“’““’“ VYr cymanraa GonoH Oycaja OJOH XY4YHH 3yitnesne
Ta ymass romroxoac  XaMaapyyJaH — I[OUEMIIDX — yXaaHbl  YHAICIBITINAIID
COPIHILIHG VY TOOIIOOJIOH XOTBIH ayaajall YYHI3C WYY TapBal Xy4uH
e i Jajadl Hb OUAIIXTYH TaMIIUT OOJIHO THATHHT 4 3aax
g HIOMA CNICA reomuwincamercroo— O@ik33.  THHAMIOPD Y TyXalH YyedCc XOTOoZ UIMIDKWUH

UPITCOMMH TOOT Xs3raapnax OalicaH 0a sIBraH 30pYMTYMAH 3aMBIH X©JOJIeeH]l OPOJILOX COEMN, Aanal,
AKOYITYH OPYHBI XKUIMIH 4 yIupasl X3pXOH 30XHOH Gairyysnk Oalixaap XoHek Oarkdd.!

1V 1aan6aaTapXxoTEIHOYTIIHOANTYyTaNTEHIHOHTOPCOHOA0 00T HitHTyXaiiyxac. IT. Xanran Huitrma 2019
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XyH aMblH X3T TeBlepes Ouii O0JICOH HUMCIAN YnaanOaatap XOTOA O3 OYTUWHH OJIOH OJIOH
XYHAPOAYYI Yycd3n OalraarmiiH HST Hb 3aMblH apwialT TYYHHHT ILPBIPIdX acyynan Oereej sBraH
30pYHMTYHHAH 3aMBIT XAJITHPraaryil Oaiirax, 5H® OPYHBIT CalKpyyliaX HAr3H OoloMXK OON OMIHUI caHam
Ooxrox Oy# XaidTHpraaHaac xamraanxax Od3JIdI] FOM.

3aMBIH XOJ6JIT66H]I OPOJLIOTYA00C OCOJ, TIMTAINJ OpPTercaeec SBraH 30pPUUIYUA TOJOPXOH TOOH
Y3YYJIUITHIT Y3YYI9X Oeree| Top AyHIaa XYYX3I, 3alIyyc Malll UX XyBHUT 333I13T Oaiinar.

Iac, MecHMi ynupan 3X3JC3H Y€l aBTOMAIlMHbI OOJIOH SIBFaHBI 3aMBIl L[3BIPIIXA3) UXIBUIAH XYP3,
TycraiijlaH TarHax OdJIICOH TOMpeep, LOXIK, Xycak Oaimar 0a HSHY @KWl Hb 3aMbIH DIATJIHHAT
HAMAIIYYJLIAT CyJI TalnTai.

OH> Hb THHAM 4 caiiH apra Owm Oereej| CYYIHIH yen Iac MecC Xailllyyiax 30pHJITOOp JTaBC, Tycrail
XMMUHH 0OJHC Tajaacaa UMIIOPTOOP OPYYJIaH X3pariadx OOJICOH Hb BPYYJ axyiJ XOpTOH, aBTOMAIIWHEI 3
AHTUJ, SIBaH 30PYUTYUHAH TYTJIBIH HACKUIITaJ COPTeep HOIeeIDK SAIIIdHUN Xyranaar O0rHHOCTOAOT TCIH
ceper yp JaraBapTail oM.

Hd9px XuMuitH OOIHCHIT WX XAOMXKIOIIIP Tanaaj
OpHyyZlaac ©HIep YH?p Opyylk Hpx Oaiiraa Oereen
YYHUHIT OOTOOABIH Heell OO0JIOIII00r00 AIIUIIaH XSAMIXaH,
9K0 Oaiipnmaap mmimdx OomomkTol OaliHa. bunnuil canan
Oonroxk Oyl 9KO OdJII3I Hb OXHUH 933JDKUHA  SIBraH
30pYHMTYUAH 3aM /93D XOPIIVXdA Yp IOYHTIH Oaiiraa Hb
HOTJIOTICOH.

Witaxyy xsamz, Tecep Oaifjmaap sIBraHbl 30pYHIYHITH
3aMBIH  XajJTHpraar Yyp JAYHTIHrasp Oaracrax Oomut
OOJOMKUII TaHWILYYJaH Ta XOPATJIdrd Ta OYXHIICID
LIYYMX XYCHM.

Baiiranmuiin ~ 4ynyy Hb  KapbepelH  OyTiyypaap

OoNOBCpyyNarfgaH rapaxjiaa OJIOH SIH3bIH XAOMXKIITIUIIIP
rappar, SHAC auaMmerp Hb 8-10 MM xaiipra raprad
OONIOBCPYYJDK sIBraH 30pYMIYMAH 3aMaap Lamnax Oaiimmaap

Jlarrapiicas nac, MeCT3i 3aMbIH Tajapryyr
Oap3rap 0onrox xajarupraar oyypyyniiar

X3PATII3H).

OHy xaiipra, 4yJlyyHbl IIUPXSTHUH TraJapryyHb SIBTaH 30PYUTYMAH THINTIATIIP MOH OJpHUH Haraap
HapHBI AyJIaaHbl SHEPIUHH TyJIaaH XajbK, J00PX LacaHaa MIAT AT .

Ilac HOM>K OpPCOH Y HOIJHT YYCCAH Oaparap 4ylyyT rajapryy Hb TYJICAITBIH 3PCA3JI YYCI3X 4YaHap
Oaracnar. llac gaxviH HOMOAI/IPH Op)K OMHOX IACAH] IIMTIICOH YyIYYHYY MAIRTAIXTYH 00J0X yen 037aimd
JaXWH Lalax J9BC3X Oaif[yiaap XalnTUpraaHsl ye AyycTall aXuUlaHa.

- Y- y = XapuH 3aMbBIH  apwiaiT, YHIIHITD?
XapuynucaH AXKUIITaH SABI'aH 30pYUTIMHH
0OJIOH aBTO 3aMbIH XOOPOHJ| XYHHH XeJIeep
TapaarjacaH O3JILIUIT XaMK SPTIYYJI3H SBraHbI
3aM JI93p JIPBCIXK Oaifx mam qyxai.

Witm masiraap eBIMIH Lar sBcaap Xasap
1ac, Mec xaijaxaja yr xaipraa xamx aBax 0Oa
JaxuH OBIMHH cap 3XJ9X3A 03713H Oaiixaap
Xyypai HOXIIeN]] XaJraiaH xaipraa 3pryyidH
aIuriaax 0oaor.

XantupraaHaac — xamraajax 0311133
SIBTaH XYHUW 3aMJ] XYHUH X©JeJIreeH]l caaj

00J10X00pryil Ta3apT TYYHUH OHPOJILIOO 100
I'CCYT-nii 2017 OHBI CTATHCTHK TOO MIJIIOT ALIMINIAB  Tajaa WYYpoH HYXDH TemMep  TOpX
TOXUPOMKTOU FOM.

['ynraaTait MOCTCOH 3aMbIl apwiaxjaa 1aCc MOCHHUTI XyCax, LOXMK I[IBIPINK XIPXIBY OOJOXTyH. DX
OpOHI00 O3JI3H rapraxk OOJIOX JKIKUT Xalpraap XalaTUPTaaHbl 3CPAT ORI OONTOH XUMXK allluIIaXx caHaar
YYTI2p IPBITYYIDK OaiiHa.

Xajrupraansl 031311 Hb TyCraljlaH IIMIIICOH Xaipra 0ereej siMap HIIDH 3JIC, HIOPOOHBI XOJBIYH
ydpaac xaBap 1ac, MeC Xaijlax maraap Hryypra, CaIXHH TOOC LIOPOO A3TIIPX ceper Henee 0anxryi.
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M>b1199:K33p SIBr'aH 30pYUTYMIH XaJITHPraaHbl 3¢par OAIAUMAT LAIIar, XaBap XaJaTupraaryid O0JICOH yen
XaMmJar Tycraid MallliH, TEXHHK X3PATcal Iaapiarataid 6a YyYHUUr o100 ammrinax Oaiiraa rygamk TandaiH
LIBIPJIATIHUM 30pUYNAITEIH MALIMH, TEXHUKIIP T'YHLIITTYYIdX Hb HOT TajJaac YHIUWIT3d MEXaHHKKHX,
XypHaH mryypxai 6aix 00moMk OYpIdHD IK Xapk OaifHa.

Bunnuii meBmyyimk Oyl caHaa Hb 100 MMHA 3yWn Omm Oereen llIBenuitH BaHT yJCHIH HHUICIAI
Croxronsm, Hopeeruitn Ociio 60s10H Oycan XOTyyAaq eHee IAarT epreHeep alnriaraax Oairaa MIMAIAIT
IOM.

Jyrusur: bunnuii cynanraansl YHACH J33p TapaH aBd X3pariadxk Oaiiraa 631131 Hb MOHIo1 OpHBI 3pc
TAC, APUTIH XYHUTIPAST HOXUOJA TOXUPYYJIaH UyIyyHbl Kapbep-YHIIBIPUIH XaWpTHIT alluriaH TaJHbl
TEXHOJIOTHHT HyTarmryyjax rak Oalraaraapaa OHIIOTTOH FOM.

VYT 63511311 Hb aBTO 3aMBIH 30pPUYHMX XACAT JI33p AIIUTIArAaxryi 0a 36BXeH SBraH 30pUUTYHiAH 3aM 133D
XYHUHUT XaJITHpXaac XaMmraanaax Maml 3K0 03J11311 3K TOOLOr 10Xk OaifHa.

XyHU aMb Hac, 3pYYJI MIHAUUT 301TYH Oaiiniaap, BraHaac XalTUpd YPATAIXI3C XaMraajaax Hb X33H
3yyH TAOpOYM TOrpereep 9 XdMKHUXTYH Yp alIurtail ryaruir 6um Mapx Omimo.
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Poab UHTepnosia B OKa3aHUM MOMOILIM MO YTOJOBHBIM JeJIaM
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CraTbs MOCBSIIEHA aHATH3Y JesATeNbHOCTH VHTepmona B cdepe MeXIyHApOIHOTO COTpyIHHUYECTBa B OoprOe ¢
NPECTYIUICHUAMH, CBA3aHHBIMH C IOXHILCHHEM JeTell. PaccMOTpEeHBI OCHOBHBIE HANPABJICHUS M MEXaHH3MBI pabOTBHI
MEXIyHapOIHOH opraHu3aniy B 3TOH oOyacTH. Takke B CTaTbe aHAIM3HPYIOTCS MEPCIICKTUBBI Pa3BHTHSA MEXIyHa-
POIHOTO MONUIEHCKOr0 COTPYIHWYECTBA IO 3AIMUTE NPaB M MHTEPECOB JETeH, CTABIIMX JKEPTBAMH HOXUILICHHS I
TOPTOBJIH JIIOJBMHU.

Kniouegvie cnosa: VIHTepnon, MOXUIIEHHE AT, NPECTYMHOCTb, MEXIYHAPOAHOE COTPYIHUYECTBO, OPraHbI
BHYTPEHHHUX JEIL.

The role of Interpola in providing assistance in criminal cases
and the protection of children

©K.V.Ri

Student,

Banzarov Buryat State University
Russia, Ulan-Ude
kirill.ree.99@gmail.com

The article is devoted to the analysis of the activities of Interpol in the field of international cooperation in the
fight against crimes related to the kidnapping of children. The main directions and mechanisms of work of the interna-
tional organization in this area are considered. The article also analyzes the prospects for the development of interna-
tional police cooperation to protect the rights and interests of children who are victims of kidnapping or human trafficking.

Key words: Interpol, kidnapping of children, crime, the international cooperation, internal affairs bodies.

[Noxumenne neTeil sBIsSETCS OJHUM M3 HanOOJee TSHKKUX M PACHpPOCTPAHEHHBIX BHJIOB MPECTYILICHHN
MPOTHUB JINYHOCTH, HAPYILIAIOIINM IpaBa U CBOOOABI peOeHKa, YIPOKAIOIIUM €To KU3HH U 310POBbIO, a TaK-
e HaHOCSIIMM HeNonpaBUMBbIi ymepO ero cembe u oOmectBy. [lo nanaeiM OOH, exeronHo B MUpe MOXH-
IIaf0T OKOJIO 1,2 MIIH JeTel, 13 KOTOPBIX JIMIIb Majas 4yacTh Bo3Bpamaercsi JoMoi. OCHOBHBIMA MOTHBaMHU
MOXUTHUTEIICH SBIISIOTCS BHIMOTATEIbCTBO, CEKCYaIbHOE HACHIINE, TOPTOBIISL A€ThMH | JIp. [6, ¢. 495-507].

PackpbITre 3THX BUIOB NMPECTYIUIEHUH TpeOyeT clielUaIbHbIX HAaBBIKOB U JOIIOJHUTEIBHBIX PECYPCOB.
[Ipomomxaercst paboTa 1Mo BISBICHHUIO KEPTB CEKCYaIbHOIO HACWIIMS HaJl AETHMH, 3arieuaTIeHHBIMH Ha ¢o-
torpadusx U B KHHO. [l JOCTIHKEHUS 3TOW LIENH TPAAUIUOHHBIE METOJIBI PAcCIeJOBaHUS COYETAIOTCS C
aHaIM30M n300paxkeHuil. KiroueBslM anemMeHTOM 31€ch siBisiercs: "MesxayHapoaHas 06a3a JaHHBIX M300pa-
XKEHUH CEKCYaJIbHOM 3KCIUTyaTaly JeTel", KoTopasi UCIOJB3YET CI0KHOE NPOrpaMMHOE o0ecTieueHue st
COIOCTaBJICHHS H300paKeHH I, YTOOBI CBSI3aTh KEPTB C MecTaMu mpecTymuienus [2, ¢. 102-120].

Taxke CTOUT OTMETHTB, YTO JAHHOE NPECTYIICHHE HOCUT TPAaHCHALIMOHAJIBHBIN XapakTep, TaKk Kak 4a-
CTO MPOUCXOIUT € EPECEUCHNUEM IPAHMI] PA3HBIX IOCYIAPCTB. DTO YCIOXKHSIET PAaccieIOBaHNE U PACKPBITHE
MOJIOOHBIX MPECTYIUICHUH, a Takke TpeOyeT 3 QeKTHBHOrO B3aUMOJICHCTBUS TPAaBOOXPAHUTEIBHBIX Opra-
HOB pa3HbIX cTpaH. Oco0yro posib B 3TOM TIpoliecce urpaet MexIyHapoaHas OpraHu3alusl YTOJIOBHOM Mo-
marn (MaTepmnon).

Uurepnon® — 570 HEMPABUTENBCTBEHHAS OPTaHU3aINs, KOTOPas KOOPAMHUPYET JAESTENBHOCTD MOIUIIUHI
W3 pa3HbIX CTpaH Mo BceMy MHUpy. IlepBoragansHo ocHOBaH B 1923 roxy. MaTepnon 6611 co3man kak Mex-

1 MBJ] P® ony6nukoBaso NpHKa3, COIACHO KOTOPOMY MEXIyHapoaHas YrojoBHas mMoiuius WHTeprnon

OrpaHUuYMBAaETCs B CBOEH JAesaTenbHOCTH Ha Tepputopuu Poccun. CorsacHo npukazy, MHTEpHOa CMOXET TOJIbKO
MPOBOAUTh "ompochkl" H "OTOXKIECTBICHHWE JHYHOCTH", a Takke "HaBOAUTH CHpaBKH', HO HE CMOXET BECTH
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IyHapoIHasi KOMHCCHS YTOJIOBHOW MONMHUMKM Ha coOpanuu noiuuuu B Bene, ABctpus, B 1923 rony. Opra-
HU3alUsA Ha MPOTSHKEHUM MHOTHX JIET YBEJIUYHBaja CBOM COCTaB U MOCTENEHHO PacCIIMpsia UCIONb30BaHNE
Pa3NIUYHBIX HHCTPYMEHTOB U MHCTUTYTOB AJISl O0JIErYeHUsI MEKAYHAPOJHOIO COTPYJHUYECTBA MEKAY IIONHU-
1Mel B pa3nuyHBIX 00J1aCTAX YTOJIOBHOTO TpaBolpuMeHeHus. Ha ceromusmanii neHs B coctaB MHTepmona
BXoAuT 195 rocynapcTs, KOTOpBIE COTPYAHUYAIOT Yepe3 LEHTPAIbHYIO ITA0-KBAPTUPY, PACTIOIOKEHHYIO B
JInone, @panrmus [12].

B kaxxnom rocymapctBe-uneHe co3fgano HammonamsHOe meHTpanbHOe Otopo MuTtepmona (HLIB). Oto
O10pO CBSI3BIBACT HALIMOHAIBHBIE ITPABOOXPAHHUTENLHBIE OPTaHbl C APYTHMH CTpaHaMu U | eHepabHBIM CeK-
peTapraToM uepe3 3allMIICHHYIO0 III00anbHYI0 CeTh monuuenckoi cBs3u [-24/7. [ocymapcTBeHHOE IeH-
TpasbHOe 6ropo MHaTepnona Poccuiickoit denepanny SBISETCS CAMOCTOSTENFHBIM CTPYKTYPHBIM TTOApa3/e-
nenneM llentpanbHoro areHtcTBa MuHHcTepcTBa BHYTpeHHUX aen Poccuiickoit ®depepanun. OcHOBHOU
3agaueit MBJ] Poccun B obmactu coTpynuuyectBa ¢ MHTEpnonoM sBIsieTCs MEXIyHApOIHBIH OOMEH WH-
¢dbopmanueil 0 npecTyIICHUAX, BKJIIOYAs MMOXUILEHUE NeTel, U CONEHCTBHE B BBHINOJHEHUU 3aIIPOCOB HHO-
CTPaHHBIX MPABOOXPAHUTEIILHBIX OPTaHOB O HAOMIOACHUH | 3aepxKaHu [3, c. 25].

[IpaBoBoii 6a3oii gesarensHocTr HLIB MuTepniona npu MB/] Poccun Taxke siBnsiercs:

a) Yka3 IIpesunenta PO ot 30 utonst 1996 r. Ne 1113 «O6 ywactuu Poccwmiickoit @enepannu B fesi-
TeIHHOCTH MexTyHapOIHOW OpraHu3auy yromroBHou noiwumnun (MHaTepnona)y;

0) [Nocranosnenue IIpasurensctBa PO ot 14 okTs0pst 1996 1. Ne 1190 «O6 yrBepxkaeuuu [lonoxeHus
o HammonansHOM LIeHTpanbHOM Oropo MHTepmnonay;

B) [Ipuxa3z MBJI P® ot 3 urons 1997 r. Ne 333 «O06 yrBepkaeann TUIOBOTO TOJIOXKEHHS O TEPPUTOPHU-
albHOM Tozpa3aeennu (pumuane) HanpronanpHOTo 1IeHTpaapHOTO 6ropo MuTepmonay [4, ¢. 29-36].

OcHoBHble (yHKIMU HMHTEprona OoCcymeCTBISIOTCS Yepe3 CIelHanbHO pa3paboTaHHYI0 CHCTEMY YBe-
JOMIICHUI.

YBenomnenus MHTepIona - 3T0 MEXTyHapOJHBIE 3alIPOCHI O COTPYIHUYECTBE WM OINOBEILEHUS, 103-
BOJISIIONINE MOJHMIUU CTPaH-y4aCTHHIl OOMEHHBATHCS COOTBETCTBYIOLIEH MH(MOpManneil 0 MpecTyIUICHUSIX.
VYBenomiieHus BeIIarOTCs | eHepanbHBIM CeKpeTapraToM Mo 3ampocy HalmoHanbHOrO HEHTpaIbHOTo OHpo
WuTepriona maHHOM CTpaHBI U IOCTYITHBI BCEM IPYTHIM CTpaHaM B 0a3e JaHHBIX YBEJOMIICHHUHA. YBemIOMIIe-
HUS MOTYT TaK)X€ BBLAABATHCS IO 3ampocy MeXIyHapoJHOTO YTOJIOBHOTO CyZa sl pO3bICKa JIML, Pa3bICKU-
BaEMbIX 3a MPECTYIUIEHUS, HAXOAIINeCs MOJ €ro IOPUCAUKINEN, B YaCTHOCTU 3a T€HOLIUJ, BOGHHBIE IIpe-
CTYIUVICHHS M TPECTYIUICHHWS MNPOTHB uenoBedyHOCTH. OHM Takke MOTyT OBITh BBIIAHBI IO 3apocy
Opranmzanuu O0veanHeHHBIX Haruil B ¢BsI3M ¢ OCyIeCTBIEHHEM CaHKIHiA, BBeleHHBIX CoBeToM be3omac-
HoctH [13].

BonpIIMHCTBO yBENOMIIEHMH NpeqHAa3HA4YeHbl TOJBKO U WCIOJB30BaHMS MONMMLIMEH W HEIOCTYITHBI
JU1s1 OOILECTBEHHOCTH.

Wutepnion He nMeeT HAA30PHBIX (YHKIWH B OTHOIICHUH JIESITETbHOCTH HAIMOHANBHOW monuimu. Jles-
TENBHOCTH 0 00MeHy uHpopMmarueld MHaTtepriona o0ycnoBieHa 100pOBOJILHBIM COTPYAHUYECTBOM OTAEIb-
HBIX CTpaH. BaKHBIM OTrpaHMUYEHHEM SIBISETCS PACIUIBIBYATOE OMNPEACICHHE MAHHBIX, KOTOPBIE IOJIKHBI
MIPEIOCTABIATECS rocyaapcTBaMu-wieHaMu. OCHOBHBIM IMPEMSTCTBUEM JJIsl YKPEIUIEHUS MOIULEHCKOTO CO-
TpyJHHUYECTBa B paMkax MHTeprnona u BeIXoJia Ha 00jiee BHICOKUN YPOBEHB SIBISIFOTCS CIIOPBI MEX]Y TOCY-
JapcTBaMu M Pa3HOOOpa3ue WX MOJIMTHYECKUX MHTepecoB. Kak cinencTsue, MEeXIyHapOAHOMY COOOILIECTBY
ele He yJajloch COrIacoBaTh MHOTHME 0a30Bble HOPMBI MEXIYHApOIHOIO [IPaBa MPU UX HETIOCPEICTBEHHOM
MpaKTHYeCKOM npumenenuu [11].

Takum 00pa3oM, MOXKXHO OTMETHTh, YTO HECMOTPS Ha aKTHBHYIO pabory WHTepmnona, B TOM 4uciie U B
cdepe MOXHUIIEHUS IeTeH, CYILECTBYIOT IPOOJIEMBI, C KOTOPBIMH CTaJIKUBAIOTCS [IPABOOXPAHUTENILHBIE Opra-
HBI B 3T0H cdepe. OnHON U3 TaKUX MPOOIIEM SBIISIOTCS pa3inyMsi B IPABOBBIX CUCTEMax U MOJXO0JaX K pac-
CJIEIOBAHMIO TAKWX MPECTYIUIEHWH KaK MOXHUINEHWE IeTeil B pa3HBIX CTpaHaX. JTO MOXET MPEMSITCTBOBAThH
COTPYIHHYECTBY U OOMEHY HH(pOpMaLUEH.

HeoOxoaumo oTMeTuTh, 9T0 posb MHTeprona B OKa3aHWH MOMOIIM O YTOJOBHBIM JeJlaM O MOXHIIe-
HUM JieTeil JIeCTBUTENBHO HEOIIeHMMa, OpraHu3aiusl npeaoctapisieT 3QdeKTHBHbBIE HHCTPYMEHTHI, MeXa-
HU3MBI U TIPOTPaMMBI JUIsl COTPYJHUYECTBA U KOOPAMHAIIMN MEXy NTPAaBOOXPAHUTEIbHBIMU OpraHaMH pas-

MOJHOLEHHYI0 OINEPaTUBHO-PO3BICKHYIO JAeATenbHOCTh. Ilpukas gatupoBan 31 wmapra 2023 roma, onHako
3apeructpupoBan 17  aBrycra 2023 roma wum  omyOmmkoBan 18  aBrycra 2023  roma. URL:
https://www.mk.ru/politics/2023/08/18/v-rossii-zapretili-interpolu-vesti-rozysk.html (zaTa obpamenus: 19 asr. 2023) —
IIpUMEYaHNe OPTKOMHTETA KOH(PEPEHIINH.
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HbIX cTpad. OmHako s 3hGeKTHBHON OOPBHOBI C MOXUIIICHUEM JIETeH HEOOXOAUMO TIPOJ0IIKATh Pa3BUBATh
Y COBEPIIEHCTBOBATh MEXAHU3MBI COTPYIHUYECTBA, 0OMeHa WH(popMaIieil u o0yueHnus mexnay HMuTepmo-
JIOM W TIPAaBOOXPAaHUTEINFHBIMU OpraHaMH Pa3HBIX CTPaH. JTO BKIIOYAET B ce0s yKpeIIeHHe MPaBOBOM 0a3bl
¥ CTaHIApTOB, COAEHCTBHE OBICTPOMY OOMeHy WH(pOpMAIell W COTPYIHUYECTBY. TOIBKO COBMECTHBIMH
YCHJIUSIMU Y B3aUMHBIM COTPYAHHYECTBOM MOKHO 00€CIeunTh 0S30MacHOCTh JIETEH U OCTAHOBUTH 3TH Ipe-
CTYTIHBIE ACUCTBUS.
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I'PAXKJAHCKO-ITPABOBBIE TPOBJIEMBI CPABHUTEJBHOI'O ITIPABOBEJEHU A
B CTPAHAX ATP

GRAZHDANSKO-PRAVOVYE PROBLEM SRAVNITELNOGO PRAVOVEDENIA
V STRANAH ATR
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K Bonpocy o ChatGPT u 3ammuTe aBTopckux npas B Kutae u Poccuu
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B naHHOI cTaThe aHAMM3UPYIOTCA CXOJCTBA U Pa3JIN4Ms B 3aKOHO/ATENILCTBE 00 aBTOPCKUX IIpaBaX, CBA3aHHBIX C
HCKYCCTBEHHBIM HMHTeJUIekToM B Kutae u Poccum, nemaercst akueHT Ha jBa Bompoca: 1. Mimeer n1u MecTo HapyIieHHe
aBTOPCKUX TpaB npu ucnoiab3oBanun ChatGPT? 2. Jlomkusl a1 pe3ynbratsl padotsl ChatGPT ObITh 3allUIIEeHBI aBTOP-
ckuM npaBoM? [TockoibKy B 00€MX CTpaHax CYIMIECTBYET KOH(IUKT MEXIy pPa3BUTHEM NEPEIOBBIX TEXHOJIOTHH U OT-
CTaBaHMEM 3aKOHOJATEIbCTBA. JJaHHAs CTAaThs TakKe MpEAaracT WICH Ul COBEPIICHCTBOBAHMS 3aKOHOAATEIHCTBA O
3aIIUTe UHTEIUIEKTYaIbHOH COOCTBEHHOCTH B 00JIaCTH HCKYCCTBEHHOTO MHTEILICKTA.

Krouesvie cnosa: AIGC, ChatGPT, aBTopckue npaBa, HHTEIDIEKTyallbHast COOCTBEHHOCTb.

Questions about ChatGPT and copyright protection in China and Russia

© Wang Ziyue

Chinese Political and Legal University
Beijing, China

1005157502@qg.com

This article analyzes the similarities and differences in copyright laws, related to Artificial Intelligence in China
and Russia, and focuses on two questions: 1. Is there a copyright violation when using ChatGPT? 2. Should the crea-
tions of ChatGPT be protected by copyright? Since there is a conflict between advanced technology development and
lagging legislation in both countries. This article also offers ideas for improving intellectual property protection laws in
the field of artificial intelligence.

Key words: AIGC, ChatGPT, copyright, intellectual property.

I'enepatuBnblil MuckyccTBeHHBIN nHTEIUIEKT B ipencTaBiennn ChatGPT.

B HacTosimiee BpeMs MPOAOJKAET PACIIUPATHCS 00JIACTh NMPUMEHEHUS! MCKYCCTBEHHOI'O HHTEIUIEKTa
(manee — «MW»). OH ucnoNb3yeTcsl B COCTaBICHUN HOBOCTEH, PUCOBaHUM TEKCTOB, aHAIN3€E OTYETOB M CTa-
TUCTUYECKOH 00paboTke AaHHbIX. M Takke UrpaeT KIFOYEBYIO POJIb B CO3/IaHUU ayAHO0 U BUJIEO.

OpHako HeNb3s UTHOPUPOBATH MIPABOBBIE BONIPOCHI, CBSI3aHHBIE C UCKYCCTBEHHBIM MHTENIEKTOM. JIMHT-
Buct ABpaMm Hoam Xomckuii B naTepBbio 00BHHMI ChatGPT B BBICOKOTEXHOJOTMYHOM ILIaruare. AMepu-
KaHCcKul xypHan «Hayka» («Science») oTkaszajicsi HpUHUMaTh CTaThH, co3faHHble ¢ nomomsio ChatGPT.
On Taxxe 3anpetin ChatGPT ObITE coaBTOpOM cTatei.

CymecTBYIOT HEKOTOpBIE Pa3IM4Ms B 3aKOHOAATENILCTBE Pa3HbIX cTpaH. Snonust u EBpocoro3 pacuu-
pHIIM 00J1aCTh Pa3yMHOTO HMCIOJB30BaHUS B 3aKOHOJATEIbCTBE 00 aBTOPCKUX MpaBax, H00aBHIIN «HOOBITY
TEKCTOBBIX AaHHBIX» B M B KauecTBe HOBOTO MpHMepa pa3yMHOTo ucnoibs3oBanus [1, c. 2]. Oxgnako B Ku-
Tae u Poccrnn cOOTBETCTBYIONIEE 3aKOHOIATENBCTBO BCE €IIE HAXOAWTCSA B CTaJANU OOCYXKIEHUH U HCCIeo-
BaHUM.

B urone 2020 r. Beimymied GPT-3. On ucnonb3yeT TEXHOIOTHIO, U3BECTHYIO Kak Transformer, kotopas
OCHOBaHa Ha MOJIeJIM MaIMHHOro 00y4eHus moja HazBanneM GPT (Generative Pretrained Transformer). 3to
MO3BOJISIET aHANM3UPOBATh U 00padaThIBaTh TEKCT HAa YPOBHE HATypasbHOTO S3bIKa. 3aTeM B Mapte 2023 r.
OpenAl mpencraBuiia CBOIO 4YETBEPTYIO BEpCcHIO mporpamMMmHOro obecrnedenus — GPT-4. Ha BeO-calite
OpenAl ykazeiBaercs, uto GPT-4 Gonee TBopUeckuil u coTpyaHuyatonmii [2]. JlaHHas MOJENb TTO3BOJISIET
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WU renepupoBath U peJakTHPOBATh TEKCTHI BMECTE C MOJB30BATEIIIMU. TakkKe ¢ €ro NOMOIIbI0 MOXKHO BBI-
MIOJIHUTH TBOPYECKUE U TEXHUUECKHE 3aJauy 10 HAIMMCAaHUIO TEKCTOB, BKIIOYAsl COUMHEHHE MECEH, Hamluca-
HHUE CLICHAPHEB WIN U3Y4YE€HHUE CTHJIS MMChMa M0JIb30BaTels.

B otmane ot ChatGPT, koTOpsIif orpaHrdnBaeTCs reHeparmeii TeKCToBeIX oTBeToB, GPT-4 mo3BosieT
MOJIb30BATEIISIM MCIIONB30BaTh M300paKeHUSI B KAaUeCTBE BXOAHBIX JaHHBIX. Ha OCHOBE MpenocTaBlEeHHOTO
nm3o6paxenns GPT-4 Moxxer reHepHpoBaTh KOMMEHTapuu wiH faxe kop. [pyrue mpmmoxxenuss OpenAl
(Dall-E u Midjourney) npeasararor MOICIMPOBaHHE TEKCTA B H300paKeHHE.

Pucku napymenust aBropckux mnpas ChatGPT.

B mae 2020 r. OpenAl onyomukoBaia crateio «Language Models Are Few-Shot Learnersy, B kotopoii
yKa3aHo, 4TO s OOy4deHHs KOMMAHHS MPEHMYIIECTBEHHO HCHonb3yeT naHHeie w3 CommonCrawl,
WebText, Bukuneaun n 6unbnmmnorek KHUr. OIHAKO CTOMT OTMETHTH, YTO HE BCE MPOM3BECHHS B 3TUX JaH-
HBIX HaXOJATCS B OOLIECTBEHHOM JOCTOSHHH M HE BCE MOJMYYHMIIM OT MpaBoobiagaress pa3pelieHue Ha Hc-
ronb3oBanue. Coneprkanne, creaepupoBanHoe ChatGPT, MoxkeT nMeTh 00JIBIIIOE CXOACTBO C paHEe CO3MaH-
HBIMHU pabOTaMH APYTHX JTOJeH. B HEKOTOPBIX Ciydasx 3TO MOXKET IPUBECTU K CYIIECTBEHHOMY CXOJICTBY.
B cootBercTBUY € MOnb30BaTeNbCKUM cornamenneM OpenAl rmosb30BaTeNny HECYT OTBETCTBEHHOCTh 32 BECh
KOHTEHT, BBEJICHHBIN U BhIBeeHHBIN Tipu ncnois3oBaHuu ChatGPT. [IpaBa Ha 3TOT KOHTEHT yKe TiepeaHbl
none3oBatemo [3]. To ects, ecnu co3manHoe ¢ momoinsio UM m3o0pakeHne HapymaeT YbHU-TO aBTOPCKHE
MpaBa, TO OTBETCTBEHHOCTH 32 3TO MOXKET JIeUb Ha MOJIb30BaTes.

Kak unens! bepHckoil KOHBEHIIMH TI0 OXpaHe JUTepaTypHBIX U XYA0KECTBEHHBIX Mpou3BeneHuit 1986 r. u
Cornawmenust TPUIIC Kutait u Poccrs npuHUMAOT IPUHLMIT TBOPYECKOrO MPaBa, U3BECTHOIO KaK «IIPHH-
LUI aBTOMAaTUYECKON 3alllUTHI», COTJIACHO KOTOPOMY aBTOpPHI aBTOMATHUECKHU MOJTyYaloT 3allUTy aBTOPCKHUX
MIpaB ¢ MOMEHTA CO3/IaHUs IPOU3BEICHUS.

B oTHOmEHNM KOHKpPETHBIX NeTanel, cT. 45 n 46 3akona Kuraitickoit Hapomnoit Pecrryomiku 006 aBTop-
CKUX mpaBax [4] ompenensioT 15 BUIOB HapyLICHHUSA aBTOPCKUX MPaB M CMEXHBIX NPaB, a TAKXKe IPaKaaH-
CKYI0, aIMMHHCTPAaTUBHYIO U YTOJOBHYIO OTBETCTBEHHOCTb, KOTOPYIO HECYT JIMIIA, BAHOBHBIE B HAPYILIEHUU
aBTOPCKOTO TpaBa M CMEXHBIX IpaB. CT. 52 4eTKO yKa3bIBaeT, YTO MPEACTABICHUE KOJUIEKTUBHO CO3JaHHO-
ro Mpou3BeneHus 0e3 coriacusi COaBTOPa, NCKAKEHUE WM M3MEHEHHE MPOU3BEACHUS APYroro aBTopa, Iia-
THaT U IpyrUe MoI00HbIe ICHCTBHS SBISIOTCS HAPYIICHUEM aBTOPCKHX mpaB [3, ¢. 47].

B Poccuun npaBoBbie OTHOIIEHUSI B OOJIACTH aBTOPCKHX TMPaB PETYIUPYIOTCS TOIOKEHUSMH TpaKIaH-
ckoro 3akoHomatenbeTBa. Ct. 1259 'K PO comepKuT MONHBIA TepedeHb 00BEKTOB aBTOpcKkuX mpas. Co-
rimacHO 1. 1 c1. 1259 I'K PO, «0o0bekTaMu aBTOPCKHX IIpaB SBISIOTCS MPOU3BENIEHUS HAYKH, JIUTEPATYPHI U
HCKYCCTBa HE3aBHUCUMO OT JJOCTOMHCTB U HAa3HAYEHHUS MIPOM3BEIEHUS, a TAK)KE OT CII0cO0a €ro BEIPAKEHUS.
Cr. 1266 T'K P® npenycmarpuBaeT HENIPUKOCHOBEHHOCTh TPOM3BEACHUS U 3aIlIUTy IPOU3BEACHHS OT UCKa-
XKeHui. B Hell yka3aHo, 4TO HUKaKUe W3MEHEHUs, aHHOTALMHU WIH TIOMETKH 00 MCIIOJIb30BaHUHM ABTOPCKOM
paboThI O€3 cornacus aBTopa He momyckarores (. 1 cr. 1266 'K P®D) [6].

OnHako MOXHO YBHJIETh, 4TO B mpakTuke ucnonb3oBanus ChatGPT tpebyercst nanpHeiimas uaTEpIIe-
TaTHBHAs U HOpMaTUBHas paboTa B 0bjacTu 3akoHoarenbeTBa. Hanpumep, B orBetax ChatGPT moryT ObiTh
WCIIONIb30BaHbl HECAHKI[MOHUPOBAHHBIE MPOU3BECHHS, HO B pE3yJlbTaTe 3HAUUTENHHON ONTUMH3AIMU Ha
YPOBHE ajJropuUTMa, CI0XKHO OJHO3HAYHO OMPEIENUTh UX XapakTep Kak KOMHPOBAHWE WM W3MEHEHHE Ha
TekcToBOM ypoBHe. ChatGPT MoxkeT reHepupoBaTh JIOKHYI0 HH)OPMAILIHMIO U HEMIPABUIBHO CBSI3BIBATH €€ C
aBTOPaMH, YTO TAK)KE 3aTPYJHSET CIENaTh BBIBOJA O TOM, HApYIIAET JIU 3TO 3aKOHHBIE HHTEPECHI ITpaBoo0Ia-
nareneil. Kpome toro, B otHotenun «lIporpammel st OBMy, ynomsayToit B ct. 1261 T'K P® kak oO6bekxTa
00BEKTUBHON (POPMBI, HET HOPMATUBHOT'O ONIPEENICHNS VISl CIydaeB HapyLICHUS paBa Ha HHTEIUIEKTYallb-
HYIO0 COOCTBEHHOCTb 3aMHTEPECOBAHHBIX JIHII.

Nmeer mu TBopuectBo ChatGPT aBTOpckue mnpapa?

VY biopo aBropckux mpaB CIIA mgaBHO CyIIECTBYET MO3HUIM, YTO IIPOU3BEIACHHS, CO3/IaHHBIE HEYeJI0-
BEYECKUMH CyObEKTaMH, BKIIIOYasi MAIIMHbI, HE 3aIIMIIAI0TCS aBTOPCKUMU npaBaMu. CleoBaTellbHO, Mpo-
IyKT TeHepatuBHOr MM -Momenn He MOXKET ObITh OOBEKTOM aBTOpckuX mpas [7, ¢. 1]. C ropuamaeckoi To4-
ku 3peHust 3th MI-cucrembl, BKIIOYas TeHEpPaTopbl H300paKEHUH, TeHEepaTOpbl MY3bIKH W YaTOOTEHI
(ChatGPT u LaMDA) He MOTyT CUMTAThCSl aBTOpAaMH MaTepHaia, KOTOPBIA OHHU MTPOU3BOJIIT.

B 3akonognarensctBe Kuras u Poccun comeprkarcst monpoOHoe omperneneHne aBropersa. B cr. 3 peid-
ctBytoriero 3akona KHP 06 aBTopckux mpaBax yKa3pIBA€TCs, UTO MPOM3BEIACHUE — 3TO MHTEIICKTYaIbHBIN
pe3yibTaT B 00JIACTH JIUTEPATYPHI, ICKYCCTBA M HAYKH, 0018 Jaf0Iil OPUTHHAILHOCTHIO M CITIOCOOHBIN TIpO-
SBIISITHCS B OIpeneNieHHOW ¢opme. OpUrHHAIBHOCTh B 3TOM KOHTEKCTE YKa3bIBa€T HAa YHHUKaJIbHOCTb, CO-
3IaHHYI0 HE3aBUCHMBIM IMPOIECCOM CO3AaHNA. VIHTEIIeKTyalbHbBIN Pe3yIbTaT ABISETCS Pe3yIbTaToOM pabo-
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THI YenoBedeckoro mosra. B 1o e Bpems 3akon KHP 00 aBTopckux mpaBax SICHO yKa3bIBaeT, YTO CYOBEKT
aBTOPCKHX IPaB — 3TO (U3HUUECKOE WM IOPUAMYECKOE JIUIO, KOTOPOE B COOTBETCTBHHU C 3aKOHOM 00JaiaeTt
aBTOPCKMMHU IPaBaMU Ha MIPOU3BEICHHUE.

Crnenyer ormeruts, uto «lIpous3Benenue mpexnctasisier cOOOH BBIpAKEHUE ONPENCICHHON HAEH WM
KOHIEMNIMH YEeJIOBEKOM, PACIIMPEHUE €r0 MBICIEH, YyBCTB U AYIIEBHOIO COCTOSIHUA», «AKIEHT KOHTHHEH-
TaJIBHOTO IpaBa HAa MOPAJIbHBIE NIPaBa aBTOPA UCXOAUT UMEHHO M3 (aKTa TBOpUYECTBA MPOU3BEICHUS HATY-
pansHBIM JrIoM» [8, c. 152].

CornacHo n. 1 ct. 1228 T'K P® aBTOpoM pe3ynpTaTa MHTEIUIEKTYAJIbHON NEATENbHOCTH MPU3HAETCS
TpaX/JIaHUuH, TBOPUECKUM TPYIOM KOTOPOro co3jiaH Takoil pesynsTaT. B cr. 1257 'K P® ormeuaercsd, yro
aBTOPOM IIPOU3BEACHUS SABISIETCS TPAXKAAHMH, YbUM TBOPYECKUM TPYAOM OHO CO3AAHO. 3aKOH IIPHU3HACT
CyOBEKTOM aBTOPCKHX MPaB QU3NUECKOe JIHII0, YeiaoBeka [9]. Otmevaercs cinenyroiiee: «To ecTh pe3ynbra-
ThI HHTEJUICKTYaJIbHOH NesiTenbHOCTH, co3aannbie UM, oObekTaMu aBTOPCKUX MpaB OBITh HE MOTYT, TaK Kak
HE cO31aHbI aBTOpoM (uemoBekoM)» [10, ¢. 208].

B 10 e BpeMs cymiecTByeT ApyToil oaXoa K JaHHOMY BOIIPOCY, a IMeHHO, MoxeT Jin ChatGPT o6ma-
JaTh aBTOPCKUMH MpaBaMH Ha MPOM3BeIeHNE B KauecTBe coaBTopa? CoriacHO JaHHBIM, OMYOJIMKOBaHHBIM
Semantic Scholar, B Teuenne mectn Henens mocie 3amycka ChatGPT yxe mosBuics B IByX MyOJIMKamAsX
MIOJT CBOMM aBTOPCTBOM, ITONyYHMJI CTaTyC cOoaBTopa B 12 ciydasx U gaxke ObUT IUTUPOBAH B OJHON HAYYHOU
cratee [11]. HekoTopsie yueHsle npeiaraloT HOByto Touky 3penust. [Ipodeccop BanaepOunbrckoli 1opuau-
gyeckoll mkonbl Januanb XKepBe ykaswsiBaeT: «Eciam MammHa U 4enoBek paboTaloT BMECTE, HO BBl MOXKETE
pa3menuTh TO, YTO CAEIal KaKAbIH M3 HUX, TO aBTOPCKHE IpaBa OyIyT COCPEIOTOYECHBI TOJIBKO HAa YacTH,
BBIMTOJTHEHHOM yemoBexkom» [12, ¢. 8].

Cornacho ct. 13 3akona KHP 06 aBTOpckux mpaBaX, «aBTOPCKHE TpaBa Ha NMPOU3BEICHHUE, CO3IaHHbIC
B COaBTOPCTBE ABYX WJH OoJiee M0AeH, MPUHAAJIECKUT COBMECTHO BCceM aBTopam». OHaKO I cTaTyca co-
aBTOpa HEOOXOIUMBI /IBa JIEMEHTA: COIJIache Ha COBMECTHOE CO3JaHNe NPOU3BEACHUS (HAMEPEHUE COTPY-
HUYaTh) U y4acTHEe B COBMECTHOM co3fanmu. Mcxoast uz storo, ChatGPT kak MHCTpYyMEHT, OMOTAIOIINI
aBTOPY B HAIMCAaHHH, SIBHO HE UMEET «HAMEPEHUID WM «IeHCTBUI», HCXOAALINX OT €r0 COOCTBEHHO BOJH.

[Tomobnoe 3akoHOMaTENHCTBO Takke MpucyTcTByeT B 'K PO. Cormacuo 1. 1 ct. 1288, oqauM u3 HEO0O-
XOJUMBIX YCIIOBUH JJIsi CTAHOBJIEHMS COABTOPOM SBJISIETCSI COBMECTHAsI TBOpUECKas JesITebHOCTh. B 3akoHe
MOTYEPKUBAETCS, YTO T€, KTO HE MPUHUMAJ HETIOCPEICTBEHHOTO YUacTHsl B MPOLIECCe CO3AaHUs MPOU3Bee-
HUS, HE CUMTAIOTCSA COaBTOpaMu. EcnM OHM OKa3bIBaJll aBTOPY TEXHUYECKYIO, OPTaHU3allMOHHYI0, MATEPH-
QJIBHYIO TIOMOILb WJIN BBIIOJIHSIN IPYTYIO POJIb, 3TO HE CUMTAETCS] TBOPUECKOM JIEATENBHOCTBIO.

W3 3toro MoxHO yBHAETH, 4TO Kak B Kutae, Tak u B Poccuu HM B 0JTHOM U3 CYIIECTBYIOIIUX MPABOBBIX
aKTOB MPSIMO HE YIIOMHUHAIOTCA U HE YPETyJIHpPOBaHbI BOIIPOCHI, CBSI3aHHBIE C 3alIUTOM NpaB Ha MPOM3BENE-
HUS, CO3aHHBIE IIPH MMOMOIIM UCKYCCTBEHHOr0 MHTe/UIeKTa. Onpeaenenue craryca reneparusHoro MU Bee
elle HesicHo. MHOTHE TIPaBOBE/IbI MOJIATAIOT, 4To Jis pa3Butusi UM B cBoMX cTpaHax HEOOXOAMMO 3aKOHO-
JIaTeNbHO 3allUIIATh €T0 U Pe3yNbTaThl ero padboTel. CyliecTByeT MHEHHUE, YTO OTKa3 OT IPU3HAHUS [TPABO-
Boro craryca npoayktoB U B 3akone KHP 06 aBTOpckux mpaBax IpHBEAET HE TOJBKO K Xa0ocy B 00jacTu
ABTOPCKHX MpPaB, HO U K TOMY, YTO SKOHOMHYECKasl IIEHHOCTh TaKUX MPOJYKTOB HE CMOXKET OBITh pean3o-
BaHa, MHBECTOPHI HE MMOJTydaT BO3BPAaTa MHBECTUIIMH, YTO CEPhE3HO MOMeaeT pa3BuTuio otpaciun U [13,
c. 2]. IIpoTHBHUKHN YTBEPXAAIOT, 4TO MpaBoBas 3amuTa MV MoXeT HeraTMBHO MOBIHATH HA DHTY3HA3M H
KaueCTBO TBOPYECTBA JIFOJIEH, IPUBEAS K TOMY, UYTO «ILIOXUE NEHBI'M BBITECHAIOT XOPOIIHE».

B nacrosmee Bpemss UM sBnsiercs Juilib AOMOJHEHUEM K YEJIOBEYECKOW TBOPUECKOU AESITEIBHOCTH U
OTCYTCTBYET 3aKOHOZATENbHAs MPAKTHKA, IOATOMY MOAXOJ K 3TOMY BONPOCY NOJKEH OBITh OCMOTPUTEIb-
HBIM.

JanpHeille nonbITKM U3BMEHEHNUN B KUTACKOM U POCCUMCKOM 3aKOHOJATENBCTBE U MPAKTHUKE.

B cBs3u co cmopamu O mpaBaX Ha WHTEUICKTYaJIbHYIO COOCTBEHHOCTH mjisi M Ha maHHBIH MOMEHT
OOJIBLIIMHCTBO CTpaH B MHUpe He Mpu3HatoT win 3anpematoT ChatGPT Bnagers aBTopckumu npaBamu. OnHa-
KO C Pa3BUTHEM HOBBIX TEXHOJIOTHI 1 pOCTOM OOIIECTBEHHOTO CIIPOCa 3aKOHOAATEIH BHIHYKICHBI PACCMOT-
peTh BOIpoc 00 YCKOPEHUH Mpoliecca 3aKoHoAaTenscTBa B obmactu UL

30 ampenst 2023 r. pyKOBOAUTENL B OOJIACTH PETYIMPOBAHMS TEXHOJIOTHH Onoka Maprpete Becrarep
3asiBUJIA, YTO BEPOSATHO, B 3TOM roay EBpomneiickuii Coro3 TOCTUTHET MOJIUTUYECKOTO COTJIAlIEH s, KOTOpOe
MIPOJIOXKUT MYTh K MEPBOMY B MHUpE 3HAUMTEIHHOMY 3aKOHY 00 MCKyCCTBEHHOM MHTeliekTe. OHa ckazaia,
yro EU Al Act «IpOWHHOBAIIMOHEH», TOCKOJIBKY OH CTPEMHUTCSI CMSITYUTh PUCKU OOIIECTBEHHOTO Bpeaa OT
HOBBIX TEXHOJOTUH. Perynaropsl o BceMy MHpPY HIBITAIOTCS HAWTH OajiaHC, TJe MPaBUTEILCTBA MOTJIH OB
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pa3paboTaTh «paMKU» I HOBBIX TEXHOJOTHWH HCKYCCTBEHHOTO MHTEIUIEKTa Oe3 ymiepOa Ajs MHHOBAaLUH
[14].

B T0 e Bpems, Kuraii 1 Poccus Takxke caenain HEKOTOPBIE MTO3UTHUBHBIC NTONBITKA BHECEHUS H3MEHE-
HHUH B 3aKOHOJATEJILCTBE U HA MIPAKTUKE M JOCTHUIJIN ONPEIEICHHBIX pe3yabTaToB. ONHUM U3 IPUMEPOB 3TO-
ro ABJseTCs rpaxaaHckoe pemenne HapomHoro cyna oxpyra Hanpmass r. IIsHpwksne npoB. I'yanays o
MIPU3HAHUH aBTOPCKHUX MPaB Y UCKYCCTBEHHOTO MHTeIDIeKTa oT 25 Hostopst 2019 r. [15]. Ilpuznano, uTo HO-
BOCTHAsI CTaThsl, HAIIMCAHHAs MPOrpaMMOM Ul HamucaHus TekcToB Dreamwriter, o0iagaeT opurHHalIbHO-
CTBIO U COOTBETCTBYET TPEOOBAHUSIM K JIUTEPATYPHOMY MPOW3BEACHHUIO. DTO JENI0 OTPa)KaeT OTACIbHBIN
MOTHUB JIJIsl IPU3HAHUS aBTOPCKUX TpaB, KOTOPBIH 3aKII0YACTCs B 3allUTe MEPBOHAYATIBHBIX HHBECTHLIMI B
TBOpUYECKHE Tporeccs [16, c. 836].

B Kutae Takxke NOCTENEHHO pa3BUBAETCSl PETYIUpPOBaHHE HCKYCCTBEHHOro WHTeiekTa. I[IpaBuia
ympaBiieHHus ITyOOKOH crHTe3anuei nHpopMalMoHHBIX yciyr B IHTepHeTe, BcTynuBime B cuny ¢ 10 siHBa-
ps 2023 1., ABISAIOTCS OCHOBHBIM 3aKOHOAATENhCTBOM, peryiupyromM ChatGPT u momoOHbIe mpoekTsl. B
YaCTHOCTH, II. 23 Ha3bIBAET «TE€XHOJOIMH IIyOOKOr0 CUHTE3a JUISl TeHepaluy WM PeAaKTUPOBAHUS TEKCTO-
BOTO COJEpXKaHMs, TaKHe KaK TeHepalusl CTaTei, TpaHCQOPMAIMs CTHIIS TEKCTa, AUAIOT BOMPOC-OTBET»
00BEKTaMH PEryJIMPOBaHUS HACTOSILETO 3aKOHONATENbCTBA. | JTaBHAs LIeJIb JAHHOTO 3aKOHA — YCHIIUTh KOH-
TPOJIb PUCKOB HOBEHIIINX TEXHOJOTHI CO CTOPOHBI TOCYIapCTBEHHBIX aJIMHHUACTPATUBHBIX OpraHoB [17].

B Vkaze [Ipesugenta PO ot 10 oxTs6pst 2019 1. Ne 490 chopmupoBans! 3a1a4n pa3BUTHSI HICKYCCTBEH-
HOTO MHTEIUICKTA, a TAK)Ke MEPhI, HAlPaBJICHHBIE HA €r0 MCIIOJIh30BaHUE B LIENAX 00ecreyeHus] HallMOHAb-
HBIX MHTEPECOB U PEANN3alliK CTPATerNYeCKUX HALIMOHAJIBHBIX IPUOPUTETOB, B TOM YHCIIE B 00JIaCTH HAYyY-
HO-TexHosiornyeckoro pa3sutus [18]. B Pacnopsixennn ot 19 aBrycra 2020 1. Ne 2120-p «O Konnenuuu
pasButus peryaupoBanus B chepe MU u poboTorexnuku a0 2024 roga», BeIyleHHOM [IpaBUTEIECTBOM
P®, nomuyepkuBaercs, 4TO MPaBOBOE YIPABICHHUE PE3YJIbTATAMH HHTEIJICKTYaJIbHOH paboThl, CO3AaHHBIMHU
IIPY TOMOIIM CHCTEM HCKYCCTBEHHOI'O MHTEIUIEKTa, MPEACTaBIsIeT cO00W OAHY M3 KIIOUYEBBIX HpoOieM B
aToM obmactu [19].

OueBuaHO, 4TO B 00eUX CTpaHax yaeyseTcs Bce OOJibllle BHUMAaHHUS K 3aKOHONATENILCTBY 00 HMCKYyC-
CTBEHHOM HHTeIekTe. HecMOTpst Ha OTCYTCTBHE HPSAMOIO 3aKOHOAATENLCTBA ISl Pa3pelieHUs] CIIOPOB Ha
ChatGPT yxe BeneTcs paboTa Hai COOTBETCTBYIOIIMME 3aKOHOAATEIbHBIMU HHUIIMATHBAMH.

B 3aBepmienuu cienyetr otMeTHThb, uTo 16 Mas 2023 roga rerepanbhbiil aupexrop OpenAl Cam Anbr-
MaH MPHUHSI ydacTue B ciymanusax B ceHate CLLIA mo BompocaM Haa30pa 3a HCKYCCTBEHHBIM HHTEIIEKTOM,
rZe OTBETHJI Ha aKTyalbHBId Bompoc o HapymeHud aBTopckux mpaB ChatGPT. OH momuepkHyn, yTo
HarpaBJIeHUE Pa3BUTHUS B OynynieM OyAeT CBs3aHO C BBIPAOOTKOW NydIliedl HOPMAaTUBHOM MOJUTHUKU M pac-
LIMPEHNEM COTPYAHNYECTBA C XyI0KHUKAMU (TTUCATEIISIMH).

C TOuKM 3peHUs] NPAKTUKH, NCKYCCTBEHHBIM MHTEIUIEKT MPOIOJDKAET pa3BUBATHCA, U BOIIPOC O €ro BO3-
MOJKHOCTH BJIaJICHUSI aBTOPCKUMH TIPaBaMH 3aBUCHT OT €ro CIIOCOOHOCTH K TBOPUYECTBY HA OCHOBE JIMYHOUN
BOJIM, a HE MOJYMHEHHs IpOorpaMMaM U yKa3aHHsIM, pa3paboTaHHbIM denoBekoM. OJTHAKO Tepel 3TUM Clie-
IOyeT cHayasja 00eCHeyuTh HEPUKOCHOBEHHOCTb MHTEIUIEKTYaJbHBIX JTOCTM)KEHHH 4eJIOBEYECKOro MHTEIN-
nekTa. HeoOxoauMo Oolblie pa3MBIIUIATE O TOM, KaK CO37[aBaTh 3aKOHOJATEIBCTBO JUISi MCIIOIB30BAHUS
WHCTPYMEHTOB MCKYCCTBEHHOT'O MHTEJJIEKTA, M BCET/Ia OBITh TOTOBBIMH K O0Jiee TIIATEIbHOMY H3YYEHHUIO Ha
Oosiee 1eTaIbHOM YPOBHE.
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MMEHHO aHaJIM3y UHCTUTYTOB HaXOAKU U Kiazaa. [Ipu nzyuenun 3axonogarensctsa KHP u PO BeisaBisitoTcs xapakrep-
HBIE YEPTHI KXKJI0TO U3 HHCTUTYTOB, BBIACISAIOTCS YEPTHI CXOJCTBA M PA3IHUMA AJISI pasrpaHUICHUs MOHATHH. CoenaHsl
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The article is devoted to the comparative legal analysis of civil legislation in China and Russia, namely, the analy-
sis of the institutions of discovery and treasure. When studying the legislation of the People's Republic of China and the
Russian Federation, the characteristic features of each of the institutions are revealed, similarities and differences are
highlighted to distinguish concepts. Conclusions were drawn about the legislation of each country separately, which
were compared with each other. Based on the studied legislation, the author comes to conclusions that are related to the
treasure and the find.

Key words: property rights, finding, treasure, legal facts, civil law, Russia, China.

B nacrosimee Bpemsi CTpeMHUTENHHO pa3BHUBalOTCA OTHOIIEHHs Mexay Kutaiickoit Hapomgnoit Pecry0-
nmukoit u Poccuiickort ®enepanumeii. X mpeaMeToM SBISIFOTCS pa3mudHbIe cepbl 00IECTBEHHON KU3HU —
9KOHOMMYECKHE, NMOJUTHYECKHE, connabHble. Oco00e BHUMaHNE YAETSETCS 3aKOHOAATEIbHONW JeATeIbHO-
CTH ABYX CTPaH, a IMEHHO, TPaKJaHCKOMY 3aKOHOJaTeNbCTBY. MHTEpec, CBA3aHHBIN ¢ BOIPOCAMHU BEIHBIX
npaB B Poccun, o0bscHsIETCS, €€ MCTOPHUECKUM Pa3BUTHUEM, B XOJI€ KOTOPOTO OBLIO yTPauyeHO MHOMKECTBO
IIEHHOCTEH, KOTOpble MOXKET HaliTu o0oii rpaxkaanna. B KHP unTepec k xnamy u Haxonke, cBsizaH ¢ Qop-
MHUPOBaHHEM HOPMAaTHBHO-TIPaBOBOM 0a3bl, Beab 1o | siaBaps 2021 roga B Kutae orcyrcTBOBaN KOIUQHIIHI-
POBaHHBIM HOPMATUBHBIN AKT, PETYIUPYIOILUI I'PaXKTAHCKUE TIPABOOTHOILEHUSI.

Bomnpockl cOOCTBEHHOCTH M WHBIX BELIHBIX MPAaB SIBIISIOTCS OJHUMU U3 KIIFOYEBBIX B 3aKOHOJATEIILCTBE
mo6oii crpansl. [lepeunciisisi ocHOBaHUSI BOSHUKHOBEHUS TpaBa COOCTBEHHOCTH, CPEIN MPOUYMX 3aKOHOAA-
TeJh Ha3bIBaeT KJIAJ M HAXOJAKY. DTH MHCTHUTYTHI IPaXXIaHCKOTO IpaBa OYeHb Ba)KHBI, TAaK KaK JAlOT BO3-
MO>KHOCTb YCTaHOBUTH COOCTBEHHHKA HA OECXO3sIMHBIE BEILH.

I'paxxnanckuii konekc Poccuiickoit @enepanuu, npuHaTeid B 1994 rony, pa3aenser MOHATUS «HAXOJ-
Ka» U «KJIaJ», 3aKperunsist ux B cT. 227 u cT. 233, coorBeTcTBeHHO. O0€ OHU SABJISAIOTCS MPUOPUTETHBIMUA U
3aKpeIUICHEI B ri1aBe 14, mocBsAmeHHoM npaBy coocTBeHHOCTH [3]. OmHaKo mpu yroTpeOaeHNN JaHHBIX TEP-
MHHOB Ba)KHO YETKO IMOHUMATh UX CyTh, CXOACTBO M Pa3iIMyHe, BeIb OT 3TOro OyJeT 3aBUCETh NMPaBHIbHOE
UX IPUMEHEHNE Ha MIPaKTHKE.

Coracuo ct. 227 'K P® HeT 3aK0HOAATETHHOTO 3aKPETUICHHS TIOHSITHSI «HAaX0/IKay, HO COTJIACHO KOM-
MeHTapusiM bapunosa, Muxanesa k 'K PO [7, c. 472], oHu onpeaensieT «HaxoAKy», KaK JIBHKUMYIO BEllb,
BBIOBIBIIYIO U3 BIIaICHUs] COOCTBEHHHMKA MJIM MHOTO YIPAaBOMOUYEHHOT'O Ha BiaJIeHHUE JIMLA IOMUMO HX BOJIH
BCJIE/ICTBHE MTOTEPH M OOHapyKeHUs e€ KeM-In0o. B kadecTBe HaXOAKM MOTYT BBICTYNATh JIUIIH ABIKAMBIC
Bemy. [Ipu 3TOM BaKHO OTMETHTh, YTOOBI BEIIb HAXOAMIACH B OTKPBITOM MIPOCTPAHCTBE, U HE ObllIa COKPHI-
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Ta, MHAYe, OHA Y€ CTAHOBUTCS KIAJOM. JTO SABJSETCS TIaBHBIM MPH3HAKOM, [0 KOTOPOMY MOKHO OTJIH-
YHUTh «HAXOJKY» OT «KJIaZay.

PaccmarpuBas mpaBOOTHOLICHNUS, CBA3aHHBIE C HAXOKOM, HEOOXOAMMO ONPENEIUTh KPYT JIHL, KOTOPBIE
SIBJISIFOTCS YYaCTHUKAaMH AaHHBIX PABOOTHOLICHUH. JJOKTpHHA Ipa’kIaHCKOTO MpaBa BBIAEISIET CIEAYIOIINX
cyobekToB [11, ¢. 126]:

JIMIIO, HallleAlIee NOTEPSHHYIO BEIlb;

JIMIIO, OTEPSBLICE BEILb;

MOJIULINS;

OpraH MECTHOTO CaMOYTPaBJICHHS.

B mucnoszummu ct. 227 'K P®, yka3piBaercs, 4To 10001 YeIIOBEK, HAIEATNI OTEPSIHHYIO BeIllb, 005-
3aH YBEAOMHTH 00 3TOM JIHIIO, KOTOpOE MOTEpsIo €€, TeM caMbIM BO3BpPAaTWUB HaxoAKy. IIpu sToM ecnu
HaIleAIWH He 3HaeT, KOMY MPUHAAJICKHUT BEIlb, MIIK MECTO €€ BIaJeliblia ONpeaeTuTh HEBO3MOKHO, TO OH
00s13aH cOOOIUTH 00 3TOM B MOJUIMIO MM OpraHbl MECTHOTO camoympasierus. OIHAKO eCIH Bellb SBIIs-
eTcs CKOPOIOPTILEiics, TO HAllleAIINH BIIPaBe pealn30BaTh €€, HO JOJKEH MOJyYUTh MUCbMEHHbIC 10Ka3a-
TENbCTBA, COTJIACHO KOTOPBIM OYyJIeT yAocToBepeHa cyMma BhIpyukH. Kpome storo, 'K P® naknaapiBaer
0053aHHOCTH Ha JIMIIO, KOTOPHIM ObLIa HaiieHa Bellb IO €€ COXPaHHOCTH, a B CIy4ae, MOBPEXKACHUS WIH
yTpaThbl OHO 00S3aHO BEPHYTH JCHEKHYIO CyMMY, PaBHYIO CTOUMOCTH BEILH.

Baxxno nmonumats, uto u3 nucnosunuu cT. 227 'K PO He BhITeKaeT moiyueHre MpaBa COOCTBEHHOCTH
Ha HaiineHnyro Bemb. Ho, cT. 228 'K P® nocesimena nprodpeTeHnio mpaBa cOOCTBEHHOCTH Ha HAXOJKY,
IJIACUT O TOM, YTO €CJIM B TEUCHHE LIECTH MECSILEB C MOMEHTA 3asBJICHUS O HAXOJKE, JIUIO, YIIPAaBOMOYECH-
HOE TIOJIYYUTh JaHHYIO Belllb He OyAeT HaiiieHO, TO HalleAnid npuodpeTaeT eé B coOCTBEeHHOCTh. Takke,
JIUIIO HAIEAIIee Belllb, UMEET MPaBO OTKA3aThbCsl OT HEE, B TAKOM Cllydyae Belllb MEPEXOAUT B MYHUIIUITAb-
HYH0 COOCTBEHHOCTb.

Takum 00pazom, oA HAXOAKOW MOHMMAETCs ciy4aiiHOoe OOHapy)KEHHE BEIlU, KOTOpas HaXOAWIach Ha
OTKPBITOW TEPPUTOPHH, JIUIIOM, KOTOpOE He 00JasaeT mpaBoM cobcTBeHHOCTH Ha HEE [11, c. 124]. Tewm ca-
MBIM, TAaHHBIA IOPUANMYECKUN (aKT MOPOXKIAEeT MPAaBOOTHOLICHUS C ONPENEeSICHHBIMU IpaBaMH U 00s3aHHO-
CTSIMU JIULI, KOTOPBIE B HUX 33J€1CTBOBAHBI.

T'oBops o «kiage» cnemyet oOpatutbes K cT. 233 'K PD, xotopas maét yeTkoe onpeiesieHre JaHHOMY
noHsATHIO. Kiag» — To ecTh 3apbIThie B 3€MIIe MM COKPBITBIE MHBIM CIIOCOOOM JICHBIM WJIM WHBIC IICHHBIC
OyMmaru, COOCTBEHHHK KOTOPBIX HE MOXKET ObITh yCTAHOBIIEH, ITOCTYNAaeT B COOCTBEHHOCTh JIUIIA, KOTOPOMY
MPUHAJICKUT UMYIIECTBO, T1I€ KiIaj OblJI COKPBIT, WK JIMIYY, OOHAapYKUBLIEeMY Kinaj. B kauecTBe kiaga Mo-
T'YT BBICTYIATh JIUIIb JBHKAMBIE BEIIH, POBHO, KaK U C HaXoJKoW. [laHHOE OmpeielieHne CTPOMIIOCh Ha Oc-
HOBHBIX IPU3HAKaX, KOTOPbIE yYEHbIE HUBWIIMCTHI AABAIN KJIaay — JOJKEH OBITh COKPBIT, HAXOIUTCS B 3€M-
Jie, UMETh LICHHOCTb.

PaccmarpuBasi IpaBOOTHOIICHHUSI, CBSI3aHHBIC C KJIAJIOM, HEOOXOUMO ONPEAETHTh KPYT JIHII, KOTOPbhIE
SBIISIIOTCS YYaCTHUKAaMU JaHHBIX MPABOOTHOLICHUH. JJOKTpHHA TpaskIaHCKOTO MpaBa BBLICISIET CIEAYIONIHX
cyonekros [11, ¢. 127]:

JIUII0, HaIlIeAIIee KIIa;

COOCTBEHHHK y4acTKa, Ha KOTOPOM HaiJIeH KJa/;

roCyJapcTBO, B JIMLE TyOJIMYHBIX OPTaHOB.

B ciyuae, xorna oOHapyKeHHBIH KJaj SIBIAETCS KyJIBTYPHOH WJIM MCTOPHYECKOH LIEHHOCTHIO, a €ro
BJIaJIeNIbl[a YCTAHOBUTH HET BO3MOXHOCTH, OH MEPEXOJUT B TOCYAapCTBEHHYIO COOCTBEHHOCTh. COOCTBEH-
HHUK 3E€MEJIbHOTO Y4acTKa, e ObUI HailleH KJIaj, WM JIMLO, Halle[llee ero, MMErT MIpaBo Ha MOJIy4YeHHUE
BO3HArpaXIeHUsI B pa3Mepe MATUAECATH MPOLIEHTOB OT CTOMMOCTH Kiaza. i ompeaereHus: CTOMMOCTH
KJIaJla, ero KyJbTYpHOW IIEHHOCTH HEO0OXOJWMO BOCIOJIb30BaThCs «llepeyHeM KyIbTYpHBIX LIEHHOCTEH,
MTOATAIA0IIHX 1o AeiicTBUE 3akoHa Poccutickoit @eneparinu «O BBIBO3E U BBO3E KYJIBTYPHBIX IICHHOCTEH
ot 14 mapra 2008r. Ne 117 [5, c. 3-5], naHHbIi1 IepeyeHp 110 HACTOSAIIEE BPEMS SBISETCS OTKPBHITHIM.

Uro0Obl BO3HUKIIM TMPABOOTHOIICHHUS, CBA3aHHBIE C OOHAPYKCHUEM KJaJa, HEOOXOJAUMO HaIH4Ke Clie-
JYIOIIMX YCIIOBUH: OTCYTCTBUE BIaJleNblia KJIajia MM HEBO3MOXKHOCTh €T0 OIpEeJeNIeHHs 10 3aKOHY; HaJIU-
4ue MpaBa Ha UMYILIECTBO, I/Ie KJiaJ ObUI HaliIeH; OTHECEeHHE KJaJa K HICTOPUYECKUM HMJIH KYJIbTYPHBIM IIeH-
HOCTSIM. VIMEHHO 3TM TNpPHU3HAKH IO3BOJAT OECXO3fiiHYI0 Bellb Ha3BaTh KJIaJOM M OTIUYUTH JaHHBIN
WHCTUTYT OT JPYTHX.

Heo6xoaumo otMetuth, uto aucmosunus cT. 233 'K PD, He oTmeuaeT mpaBa BIIAJCHUS KJIAIOM 3a JIH-
LIOM, KOTOPOE €ro HalAET, a 3aKperIsieT TOJIbKO TOCYAapCTBEHHYIO0 COOCTBEHHOCTh. MOXHO JIUIIb OTMETHTh
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OTPaHMYEHHOCTh BEIIHOTO MpaBa, 10 MOMEHTa MPUHYIUTEIBHOTO BBIKYIa CO CTOPOHBI TOCYAAapCcTBa 3a IO0-
JIOBUHY CTOMMOCTH KJaja.

Takum oOpazom, ToJ KJIaZioM MMOHUMAETCs OOHAPY>KEHHE BEIlH, KOTOpasi HaXOIMIIACh IO/ 3eMJIeH, JTH-
II0M, KOTOpO€e He obyafgaeT mpaBoM coOcTBeHHOCTH Ha He€ [11, ¢. 129]. TeM caMbIM, TaHHBIN IOPUINICCKAN
(akT MOpoKIAeT MPABOOTHOLICHUS C ONPEACICHHBIMU PaBaMH M 00S3aHHOCTSIMH JIHILI, KOTOpbIE B HUX 3a-
JEHACTBOBAHBI.

Ecnu cpaBHMBATh HHCTUTYTHI «HAXOIKI» M «KIIAJa», TO MOKHO 3aMETHTh MHOTO OOIIIEro MeXTy HAMHU.
Hanpumep, n ki1aa, 1 HaXolIKa JOJKHBI OBITH KEM-TO OOHApY)KEHBI; SIBIISIOTCS JBIKUMBIM HMYLIECCTBOM U
HE MOTYT OBITh HEIBUKMMOCTBIO; MOKHO TIPHOOPECTH NPaBO cOOCTBEHHOCTH Ha HUX. Ho ecTh 1 3HaYMTEINb-
HBIE OTJINYHS, KOTOPBIE TIO3BOJISIIOT OTTPaHUYNTh HAXOAKY W Kiaa. Hampumep, kmax Bcerna AODKEH HAaXO-
JUTCS TIOJT 3eMJICH, a HaX0/Ka JTOJDKHA OBITh B OTKPBITOM JOCTYIIC; HAXOAKOH HE MOTYT SIBISTHCS KYJIBTYp-
HBIe OOBEKTHI, a KJIaJ MMEET CTaTyC UCTOPHYECKOH W(WIM) KyJIbTYPHOW LIEHHOCTH; B OTHOLICHHWU TpaBa
COOCTBEHHOCTH Ha HAaXOJKy yCTAHOBIIEH CPOK B IIECTh MECSAIIEB, II0 OTHOMICHHUIO K KJIaTy TaKUX CPOKOB HE
ycTtaHoBieHo [8, c. 22]. Takum 06pa3om, 3aKOHOAATENh MTPOBOANUT TPAHUILY MEXKIY MOHATHAMU «KJIAaay U
«HAXOIKW» B POCCHHCKOM 3aKOHOJATENbCTBE, YTO IMO3BOJSET M30ekarTh CylneOHBbIX KasycoB. CyneOHas
MPaKTHKA IO JAHHBIM BOIIPOCAM TOJIBKO Pa3BHBAETCS, HO CIydaW MPUMEHEHUs cyaaMu cT. 227 u 233 mme-
rores [9, ¢. 78].

Kakum 00Opa3om perynupyercst JaHHBIH BOIPOC B TPaXKIaHCKOM 3akoHoAaTenbcTBe Kuratickoir Hapoa-
Holi PecryOnmku?

I'paxnanckuii komexke Kuraiickoit Hapomnoit PecrryOnmku, npuasteii 28 mas 2020 roga [13], He pas-
TPaHUYMBAET MOHATUA «KJIaJ» U «Haxoaka» [6, ¢. 32]. DTuM UHCTUTYyTaM nocBsmieHs! cT. 314-319 'K KHP.
JlaHHBIE CTaThbU ABJSIOTCS MPUOPUTETHBIMU U 3aKperuieHbl B 9 riaBe 2 KHUTH «Oco0ble MOI0XKEHUS O TPH-
oOpeTeHnH npaBa coOCTBEeHHOCTHY. OHAKO IS MTPAaBHIIFHOTO MMPUMEHEHHUS JAHHBIX TEPMUHOB Ha MTPAKTHKE
Ba)KHO YETKO TOHUMATh UX CXOJICTBO U OTIHYUSI.

JleiicTByIOIIICE 3aKOHOAATEILCTBO KuTast He MaéT onpenesieHus] «HaxoIKe», T03TOMY, HEO0X0aUuMOo 00-
paTUTBCA K MOKTPUHE rpakaaHcKoro mpasa. [lon «HaXxoakoi» — MOHNMAETCS IBIKUMAs I HEJBIKHUMAS
BeIlb, KOTOpasi BEIOBIIA U3 BIaICHNS COOCTBEHHHKA FITH MHOTO YIPAaBOMOYEHHOTO Ha BiajeHue ymna [10, c.
399]. Jluro, koTopoe 00HAPYKUJIO BElllb, JODKHO CBOSBPEMEHHO YBEJIOMUTH NMPaBO0OIaAaTess O HaX0IKe, a
€CJIM 3TO HEBO3MOXKHO, TO NepesiaTh €€ COOTBETCTBYIOLIEMY OpPTaHy.

PaccmaTpurBas mpaBOOTHOIIEHUS, CBSI3aHHBIE C HAXOAKOW, HEOOXOAUMO ONPEIEeNTUTh KPYT JIHII, KOTOPhIE
SIBIIIFOTCS YYaCTHUKAMU JJAHHBIX MPABOOTHOIIEHHH. JIOKTpHHA TPaskJaHCKOTO TIpaBa BBIETISET CIIEAYIOINX
cyonekToB [10, ¢. 405]:

JIUTI0, HAIIIE/IIEee MTOTEPSHHYIO BEllh;

JIUTIO0, TIOTEPSBIIEE BEIIIb;

COOTBETCTBYIOIUI HAJ30PHBII OpraH.

Hanee opran JOJDKEH MepeiaTh HAXOJKY BIAJIENbIly, a €CIU MOCIeJHHI HEeU3BECTEH, TO JaTh 00 3TOM
my0maHOe cooOImieHne. Bece HaxoaKky AOIDKHBI HAJISKAIUM 00pa3oM XPaHUTHCS y JIUI], KOTOPhIE HAILIA
uX. 3a UX MOBpEXJCHUE WM yTpPaTy B pe3ylibTaTre KpaiHel HeOpEeKHOCTH MPEelyCMOTPEHA TPa)KIaHCKO-
MPaBoOBasi OTBETCTBEHHOCTh. JINII0, KOTOPOMY MPHUHAJICKHUT BEIIb, TOJDKEH BO3MECTHTH BCE M3JIEPKKH 32
XpaHeHHUe BEelIH, a TAK)KEe JOTOJHUTEIHHBIE PACXO/bI, KOTOPhIE OBLTH MTOHECEHBI JIUIIOM, KOTOPOM XPaHUIIO
WJIM HAIIO Belllb. Eciu mo ucTeueHnn oHOTO TO/a MOCie MyOIMIHOTO COOOIIeHHUs Bellb OCTaETCs HEBOC-
TpeOOBaHHOM, TO OHA TIEPEXOIUT B COOCTBEHHOCTh TocynapcTna [12, c. 134].

Takum 00pa3om, 1Mo HAXOJIKOH MMOHMUMAETCs clTydailHoe OOHapy>KeHHe BelH, KOTopas HaXOAWIach Ha
OTKPBITON TEPPUTOPHH, TUIIOM, KOTOPOE He 00J1a1aeT MpaBOM COOCTBEHHOCTH Ha He€ [6, ¢. 36]. Tem cambim,
JAHHBIA IOPUIMYECKUH (DaKT MOPOXKIAET MPABOOTHOIICHUSI ¢ OTPEIEICHHBIMY MPaBaMu U O0SI3aHHOCTSIMH
JIUII, KOTOPBIE B HUX 33JICHiCTBOBAHBI.

OtnenbHOE BHUMaHUE cTOUT 00paTuTh Ha cT. 319 'K KHP [12, c. 137], nucnio3unus KOTOPOii TIacuT o
TOM, YTO €CIIU Belllb OOHApyKeHa B BOJIE, ObLIT HAWJICH KIIaJl WJIH CIIPSITAHHAS BEllb, TO IIPUMEHSIOTCS COOT-
BETCTBYIOIIME TTOJIOKEHUSI O HaxojKe. V3 3Toro ciemyer, 4To KUTAHCKHid 3aKOHOIATENb HE pa3/ieliseT MOHs-
THS «KJIaga» U «HaxoAku». OJHAKO B MPAaKTHKE CYIIECTBYET HECKOJBKO MPaBOBBIX Koyum3ui. Eciu obHa-
PYXEHHBIN Ki1a] OyIeT OTHOCUTHCS K MaMATHUKAM KYJIBTYpPbI, COIIACHO KUTalCKOMY 3aKOHOAATENbCTBY [4],
TO OH aBTOMAaTUYECKU TMEPEXOJUT B COOCTBEHHOCTH I'OCYJApCTBa, a JIMIIO, HAIle/Allee KIal, WIN JIHIO, Ha
YpEM y4YacTKE OHO PacIoiarajioch He MOoiydaeT Hu4Yero. biaronapst 3ToMy pa3iuuuio, TOKTPHHA TPaXIaH-
ckoro npaBa Kuras naér Bce-Taku BO3MOKHOCTb OTPAHUYUTD MOHATHS «KJIAI» U «HAXOAKa».
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B cBsi3u ¢ 3TUM, MOXHO clienaTh BbIBOABL, uTo AciicTByromuii 'K KHP, BerynuBmmii B cuny B 2021 ro-
1y, IMEET TIPABOBBIC MTPOOEIIBI, KOTOPBIE CIEAYET YperyIupoBaTh myteM BHeceHus n3menenuii B 'K KHP.

Takum 00pa3omM, TpaKIaHCKOE 3aKOHOAATEeNhCTBO Poccmiickoit @enepanmmu n Kuraiickoir Hapomnoit
PecrryOnmkm B cdepe perynmupoBaHus BEMIHBIX MIPaB HMEIOT MHOTO CXOXKHX TO3WIUH. DTO CBA3aHO C TEM,
YTO TPAXKIAAHCKOE 3aKOHOIATENbCTBO Kutast popMupyercs, MCIOIb3ysl IPHU 3TOM OIBIT CTPaH OJMIKHETO 3a-
pyOexbsi, K KOTOpbIM oTHOcHUTCS Poccusi, MoHromus, 4acTh eBponeicknx crpaH. Kpome Toro, mpu paspa-
00TKEe HOPMAaTHBHO-TIPABOBBIX aKTOB YYHUTHIBAECTCS M HaXOTUT OTpaKeHHE OOCTAaHOBKA B CTpaHe, e€ MCTOpH-
YECKU OIBIT, MHEHUE U TPAJULIMU HAPOJIA, YTO OMPEACISAET €ro CBOeo0pas3ue, HAlMOHAIbHBIC OCOOCHHOCTH,
OTJIMYHKE OT APYTUX HAITMOHAIBHBIX MPABOIIOPSIKOB,

Otmeuas 370, He0OX0ANMMO YyTOUHHUTE, uT0 ['K PD Gomnee pa3BuT B chepe «HAXOAKN» U «KiIama», AaéT
0oJsiee YETKUE ONpEICIICHUS, ONPE/ICIIICT PABOBBIC MOCICACTBUS U pa3ieNsaeT JaHHbIe moHsATH. KpoMe 310-
ro, Poccust BBICOKO OIIEHMBAET YCIOBEUYCCKHI PECYPC, U CUUTACT HEOOXOJUMBIM JCITUTHCS C JIMIIOM, Hallle/-
MM KJIaJ] PUOBLTBIO OT HETO.
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OnmHNM M3 BaXXHEHIINX cOOBITHI cOBpeMeHHOTo KuTas ABIsieTCS MPUHATHE U BCTYIUICHHE B CHITy | paskiaHCKOTO
kozxekca B 2021 r. HecmoTps Ha 3TO, B KOJEKCE BCE eIle He Ompe/eieHa IpruodpeTaTeibHas JaBHOCTh, a OTCYTCTBHE
JTAHHOTO MHCTHUTYTA BBI3BIBACT PS/l BOIIPOCOB B ONPEZCICHUH BEIHOTO NMpaBa. B cTaThe cpaBHUBAIOTCS SKOHOMHUYECKHE
U TPaKAAHCKUE WHCTUTYTHI, KylIbTypHbIe ocobeHHOCTH Poccun n Kutas. MccnenoBansl OCHOBaHHS NIPUMEHEHHUS B 3a-
KOHOJIaTEIbCTBE MHCTHTYTa IPHOOPETATENbHON JaBHOCTH, PABOBBIE aKThl MO JAHHOMY MHCTHTYTY M CyAeOHas mpax-
TuKa B Poccun. B cratbe oTMedaeTcs, YTO C y4ETOM OIBITAa MCIIOJIB30BAaHMS MPUOOpeTaTeIbHON AaBHOCTH B Poccuw,
BHEIpEHHE JaHHOTO MHCTUTYTA B 3aKOHOJATeIbCTBO KuTasg BO3MOXKHO M HEOOXOAUMO.
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Ways to improve Chinese legislation: taking into account the experience
of acquisitive prescription in Russia
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One of the most important events in 2021 in China is the adoption and entry into force of the Civil Code. Howev-
er, this code still does not define acquisitive prescription, and the absence of this institution raises a number of questions
in the definition of property rights. The article compares the relative economic, civil institutions and culture of Russia
and China. The grounds for the application of the institute of acquisitive prescription in the legislation, its legal acts and
judicial practices in Russia are investigated. The article notes that, taking into account the experience of acquisitive pre-
scription in Russia, the introduction of this institution is possible and necessary.

Key words: acquisitive prescription system; property law; Russia; China; civil law.

[lonsiTHe «1aBHOCTH», KOTOPOE M3BECTHO €€ CO BPEMEH Pa3BUTHUS PUMCKOTO IpaBa, SIBJIAETCS 3aUM-
ctBoBaHHBIM B Kutae. B nponiecce kogudummpoBanus ['paxmanckoro kojexca KHP obcyxnanace Heooxo-
JTUMOCTh TIPUMEHEHUS TIPUOOPETATEIIEHON JaBHOCTH B 3aKOHOJATENBLCTBE, 1 MOXKHO MPUUTH K BBIBOAY, YTO
KoHceHcyc nocturHyT [1, c. 105]. I'paxxnanckuit kogexc KHP Berynun B cuty B 2021 roay, ogHako MHCTH-
TYT TiproOpeTaTeNbHON NaBHOCTH HE ObUT BHeApeH. CUHMTaeTcs, 4TO B KOHTEKCTE COBPEMEHHOTO BEIHOTO
mpaBa Kurtast HHCTUTYT iproOpeTaTeIhbHONH TaBHOCTH HE SIBIIIETCS OCHOBAHWEM BO3HUKHOBEHHS TpaBa co0-
crBeHHOCTH. O/IHAKO C TOUKH 3PEHHUSI CHCTEMBI OCHOBAaHUH BOSHUKHOBEHHUS MPaBa COOCTBEHHOCTH, HHCTUTYT
nproOpeTaTeIbHON TaBHOCTH SBISETCS 3HAYMMBIM WHCTUTYTOM TPaKJIAHCKOTO MpaBa, 0COOEHHO B CUTYya-
WU «pa3pbiBa PaKTa v mpaBay.

[lon «nproOpeTarenpbHON AaBHOCTHIOY» MMOHUMAETCS CPOK, 10 UCTEUSHHH KOTOPOTO JUIO (TpaXIaHuH
WIN OPUIUYECKOE JINI0), HEe SBJIIONIeecs COOCTBEHHHMKOM HMYIIECTBA, HO OTKPBITO, JOOPOCOBECTHO,
HETPEPHIBHO BJIAJICIOIIEE UM KaK CBOMM COOCTBEHHBIM MMYILECTBOM, MOXKET MPHOOPECTH MPaBO COOCTBEH-
HOCTH Ha TaKoe UMYIECTBO [3, c. 65].

HuctuTyT nprodperaTelibHON 1aBHOCTH, CYNIECTBYIONIHM C IIeIbi0 o0ecnieueHus C(OPMHPOBAHHOTO T10
HCTEYCHNH MTPHOOpeTaTeNbHOM JaBHOCTH TOPSIIKA TPAXKIAHCKOTO HMYIIECTBEHHOTO 000pOTa, OTpeIeIeHuUs
IOPUIIMYECKOTO OTHOILIECHHSI MEXy CTOPOHAMHM U W30eKaHMs TPYAHOCTEH B JI0Ka3aTelabcTBE (akTa 110 UcTe-
YeHUU BpeMeHH [2, ¢. 143], mosiBuics B iepuoa Tpanchopmanuu coocTBeHHOCTH [4, ¢. 345], B mepexozae oT
CHUCTEMbI OOIECTBEHHONW COOCTBEHHOCTH K YacTHOH COOCTBEHHOCTH. TepMuUH «mpuoOpeTarebHasl J1aB-
HOCTB» OBIJI M3BECTEH €LIE JIBE THICSYM JIET Has3al, HO B HACTOsIIEe BPeMs MHCTUTYT MpHoOpeTaTeIbHON
JABHOCTHU MO-TIPE)KHEMY COXPAHAET CBOIO aKTyalbHOCTh. OAHAKO MHOTME CUMTaroT, 4To B Kurae, Bcuen-
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CTBHE COLIMAIN3MA M BEIYIIETO POJIM TOCYAaPCTBEHHON M KOJUIEKTHBHOM COOCTBEHHOCTHU B cepe IKOHOMU-
K1, He ObUTO U He OyIeT HaTOOHOCTH B MCIIONBb30BaHUU IPHOOPETATEIbHON JaBHOCTH.

[To B. U. Jleanny, rpaxaaHCcKoe MPaBOOTHOIIEHHE COLMANM3Ma M KOMMYHHU3MA SIBISIETCS MyOINIHO-
paBoBBIM. BenencTeue BimstHus Tpakaanckoro mpaBa PCOCP Ha rpaxkmaHcKoe 3aKOHOIATEIBCTBO COBPE-
MeHHOTOo KuTas, HHCTUTYT npHoOpeTaTeIbHON JaBHOCTH HE UCTONb3yeTcs. B HacTosmee BpeMs: QyHKIHO-
HUPYET HHCTUTYT UCKOBOM TaBHOCTH.

[IpuoOperaTensHas AABHOCTh KaK MPABOBOW WHCTHTYT B POCCHICKOM IPaBe MMEET AOJITYI0 MCTOPHIO
3aKOHOJATENBHOrO 0(hOpMIICHUSI, 3aKpeIyIeHNsl U puMeHeHus [5, c. 125], koTopas cBsizaHa ¢ HEJOCTATOY-
HOW 3alIMTON MPHHIMIIA YacTHOW coOcTBeHHOCTH [5, ¢. 126]. Ilocne OKTSIOpbCKOW PEBOIIOUHUN UHCTUTYT
MpHOOpETaTeTFHONW JABHOCTH OBLJI OTMEHEH U BHOBDB MOSIBIJICS B POCCHICKOM 3aKOHOJATEIHCTBE TOJBKO B
1990 r., korna 3akon PCOCP ot 06 mapta 1990 roma Ne 1305-1 «O co6ecrBennoct B PCOCPy» 6b11 npu-
HAT.

Jia n3ydennss HeoOXOIUMOCTH TIPUMEHEHUsI MHCTUTYTa MpHoOpeTaTensHOi naBHOCTH B Kurtae, Hamo
3aMMCTBOBATh OIBIT Poccuu, mMeromeil ucTopuyeckue, MOMUTHIECKIEe U O0IIecTBeHHbIE CBsa3u ¢ Kutaem,
yxondaume eme B 1920-e roapl. CnenyeT OTBETUTH Ha TJIaBHBIE BOIIPOCHI, MPEMSATCTBYIOIINE IPUMEHEHHIO B
Kutae mprnobperaTenbHON JABHOCTH OIUPASICh HA POCCUUCKUIA OTIBIT.

HekoTopsie uccrnenoBaTeny mojararmT, YTO CYIIECTBYET MPOTUBOPEYHNE MEXITYy HHCTUTYTOM IPHOOpE-
TaTeJIbHOM JaBHOCTH U OCHOBHOIT SKOHOMUYECKOI cuctemMor Kuras. Kuraiickasa conpanucTideckas CUCTeMa
SKOHOMHKH XapaKTepU3yeTCs JOMUHUPYIOIIEH POJIbIO TOCYJapCTBEHHOT'O CEKTOPa M OOIIEro pa3BUTHS KO-
HOMHYECKUX CYOBEKTOB B YCIOBHUSAX PA3NAYHBIX (HOPM COOCTBEHHOCTH. |'0CYZapCTBO M KOJUIEKTHUB TIpE-
CTaBIISIIOT MHTEPECHl TPaXaH, YTOObI OCYILECTBISATh KOHTPOJIb HAJl HEKOTOPHIMU aKTHBAaMH, IPUPOIHBIMU
pecypcami, MPaBoM Ha JI0XO0JIbI, 0COOCHHO B KITIOUEBBIX OTPACIISX, KOTOPHIE CBSI3aHBI C HAIIMOHATIBHOM 0e3-
OMNACHOCTBIO U ’KM3HEHHBIM LUKJIOM HALIMOHANbHOU 3KOHOMUKHU. HecMoTps Ha To, uto B nocnenuue 40 jger
MPaBUTENHCTBO KuTast HempephIBHO HIeT OajaHc MeXAy KOMaHIHO-aIMUHUCTPATUBHONW W PHIHOYHOU CH-
cTeMaMH OTHOMICHHUI, HO JOJIsi TOCYJapCTBEHHBIX aKTHBOB B 00IIEM 00BEME COIMATHCTHUYECKHX AKTUBOB
OCTAETCsI BHICOKOM.

[lepexomHast 5KOHOMHKA SBISIETCS OCOOBIM COCTOSTHIEM B ABOJIOLWU SKOHOMHUKH, (PYHKIMOHHUPYIOIEH
B IIEPUOJI IEPEX0JIA OT OJHOM CUCTEMBI X034lCTBOBaHU K Apyroi. B Poccuu ocyiecTBieH nepexo1 3K0OHO-
MHUKH OT OOIIICHApPOJHOM COOCTBEHHOCTH K PBIHOYHOM SKOHOMUKE, Kak 1 B Kutae. B atom mpouecce B Poc-
cum ObLIa mpoBeneHa pedopma chepbl SKOHOMUKH U TPAKIAHCKOTO TipaBa. Pe3ynbTaTel peopMbl OTpaKeHBI
B ['paxxnanckom koxpekce PO.

CTOUT OTMETUTH, YTO POCCHUICKHI OMBIT HEOOXOJUMO 3aMMCTBOBaTh. C HAJTMYHEM CEpUH TpUBATH3A-
IIMOHHBIX peopM cpenu BiIa/lenblleB BEIel MOSBUIICH Pa3IMdHbIe TOHATHS JJIs1 0003HAUCHUS BIIAJIENbIICB,
pasnuune odecreunBaeT BO3MOXKHOCTh 1 HEOOXOAUMOCTE oOparienns Bemell. Ha ocHOBe CHCTeMBI 4YacTHOM
COOCTBEHHOCTH MHCTHUTYT MPUOOpeTaTeNbHONW JaBHOCTH pazBuBaeTcsa. B Kurtae cutyanus anamoruuna. [o
pehopM M OTKPBITOCTH TPaKJIaHE BJIAJICIH JIUIIb HEOONBIIUMHU CpeicTBaMu Hpou3BojcTBa. B 2004 rony B
KoHcTuTynuro ObITH BHECEHBI CTAaThH O 3aIlIUTE€ YaCTHOW COOCTBEHHOCTH Tpa)/iaH, a TOCYJapCTBO JOIHKHO
3alMIaTh OOraTCTBO TPaXk[aH, MOJNyYeHHOE Pa3IMYHBIMH 3aKOHHBIMH criocobamu. Pedopma cuctemsl cob-
CTBEHHOCTH TOJJIEPKUBACT pehOpMy SKOHOMHUYECKON CHCTEMBI, a TAKKe TpeOyeT BBEJICHHS BCIIOMOTATEIb-
HBIX TIPABOBBIX CHCTEM. B HacTosmiee Bpems B CBSI3U C «BAKYYMOM BEIIIHBIX TPaBy», BEI3BAHHBIM HCTEYCHUEM
CpOKa UCKOBOH aBHOCTH, HEOOXOJIMMO CPOYHO TOJYYHUTH CPOK MCKOBOW JNaBHOCTH JJIS BOCIIOJIHEHUS TIPO-
Oenma. KpoMe Toro, B CBSI3M C MHOTOJICTHEW MPAKTUKOW OOIIECTBEHHOW cOOCTBeHHOCTH B KuTae mmpoko-
MaciTabHbIe OOIIECTBEHHbBIE SBICHUSA, TAKUE KaK KOOIIEPATHUBbI, HAPOAHBIE KOMMYHBI, «O0JBIIION CKau0K» U
«KYJBTYPHAs PEBOIIOLNS), IPUBEIN K HEYETKOCTH TPAHHI] OTHOIICHNUH COOCTBEHHOCTH. M3-3a 3TOTO BO3HH-
Kalolye CIOpbl TPYJHO Pa3peliuMbl, a HHCTUTYT MPUOOpaTaTeNbHOW JAaBHOCTH CIHOCOOCTBYET cTabuim3a-
MU OOIIECTBEHHOTO ¥ 3KOHOMHYECKOTO MOPSIKA.

MHorue y4eHble CUMTAIOT, YTO WHCTUTYT NMPHOOpeTaTeNbHON IAaBHOCTH IMO3BOJISAET MOIYYUTH MPABO
COOCTBEHHOCTH NPOCTO ITyTEM BIIAJCHHUA 4Yepe3 ONpeeseHHBIN MeproJl BpEMEHH, Y9TO MOOMIPSET MPOTHBO-
MIpaBHOE TIOBEJICHHE W TOCATATEIhCTBO HA UyXK0O€ UMYIIecTBO. «OTHEIbHBIE JIUIIA. .. TONY4HIH OBl JIeTanb-
HYIO BO3MOKHOCTh IPUCBaMBAaTh PE3YNbTaThl TPyJa APYTHX, HEOCHOBATEIHHO 000TalaThCs 3a 4y>KOU CUeT,
M0JTy4aTh HETPYAOBBIE AoxoasD» [6, c¢. 38]. K nmpumepy, I'paknanckuii konekc Coerckoro Coro3a oTpuna-
TEJIHHO OTHOCHWIICS K HHCTUTYTY MPHUOOpPETaTENbHOM faBHOCTH M onpeessan B ['K muirs nckoByr0 1aBHOCTD.
OcHOBHas IPUUUHA — «IPOTHBOJICHCTBHE CONMAIMCTUYECKON 3THKE MONY4eHUs 4ero-nmdo napom». Co-
ritacHo JI. JlaBuny, COBETCKOE MPaBO OCHOBBIBAIOCH HAa MOJUTHUECKUX, SKOHOMHUECKUX U MOPANBHBIX OCO-
OEHHOCTSIX COIMAaIH3MA.
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YHukanbpHble reorpa@uuecKue, UCTOPUIECKUE U KYJIbTYPHBIC YCIOBUS JENAIOT HCTOPUICCKHUE U KYIIb-
TypHBIC Tpaauiuu Poccuu Oosiee oTnaieHHBIMU OT 3amaja, a yaeT Poccruel KOJMUICKTUBHBIX U HAIMOHAb-
HBIX WHTEPECOB B HEKOTOPHIX CIy4asxX CTal 4acTbio moOpoi Bomu. Hampumep, Koncrutyrus PO cuuraer,
YTO TIPHU OTpeAeTICHHH JOOPOCOBECTHOTO BIIAJCHHUS HEOOXOIMMO yYUTHIBATH HE TOJBKO JIMYHBIE WHTEPECHI
cOOCTBEHHHKA, HO U O0IIECTBEHHBIE MHTEPECHI KaK OAMH U3 KpUTEepHeB paccMoTpenus. CoraacHo cyneOHoM
npakTike Korcrurynmnonnoro Cyna, 70OpOCOBECTHBIE BIIAIENbIBI HE SIBISTIOTCS COOCTBEHHUKAMHU MMYIIIE-
CTBa, a TOOPOCOBECTHOE BIAJCHHUE SBISACTCS HE IOPHINICCKUM IPaBOM, a (DAKTHIECKUM COCTOSHHEM [8, C.
153].

MOXHO OTMETUTb, YTO B KPUTEPHH AOOPOCOBECTHOCTH OajaHCHUpYyeT COlMajbHas Mopaib, Oe3omac-
HOCTP clIenKHu U oOpamenue ToBapoB. Konpan LBaiirept n Xaitn Ketir ykazanu, 94To M0 MapKCUCTCKON T€O-
pUU MpaBa, MOJIUTUYECCKAS U COIMAbHAS (PYHKIIMOHAIBLHOCTh IIPaBa HE TOJIBKO OMPEACIISETCS COIUATbHBIMU
Y DKOHOMUYECKHMH OTHOIICHUSMU B JaHHOE BPEMs, HO U OTPaKaeT COIUAIBLHYI CTPYKTYpPY, YTOOBI MPO-
JIBUTATh OOIIECTBO K YCTAHOBUBIIEMYCS ITyTH Pa3BUTHS.

B crpanax, HaxoAsmuxcs B TOW WJIM MHOW CTENEHM IOJ| BIMSHUEM MapKCHCTCKOW TEOpHUH IpaBa,
I'paknanckuii KofeKc NMpeACTaBIseT COOOH PEryNsTOp MOPaTBLHOCTH OOIIECTBa M OOIIECTBEHHBIX OTHOIIIE-
HuH. J10OpOCOBECTHOCTD, KaK KpUTEPHH HEOOXOMWMBIN I MPHOOpPETeHHs MpaBa Ha COOCTBEHHOCTH II0
TABHOCTH BJIAJICHUS, OKa3bIBACT AKTUBHOE BIUSHIE HA CONMAIBHOE peryirpoBanue. JloOpocOoBECTHOCTh BhI-
pakaeT ITyXOBHYIO JKM3HBb OOINECTBAa M CTajla BOIUIOIIEHHEM HPAaBCTBEHHOCTH B MpOIECCe MpaBOIpPUMEHE-
HUesl pruoOpeTaTebHOM JaBHOCTH.

[TyOnuanas cOOCTBEHHOCTh B OCHOBHOM MMEET J1B€ (DOPMBI — TOCYIapCTBEHHAsI COOCTBEHHOCTD U KOJI-
NeKThBHAasA. HekoTopble nccienoBareny CUMTAlOT, YTO CPEJCTBa MPOU3BOACTBA, IPHHAMJISKAIINE TOCyap-
CTBY M KOJUICKTHUBY HE JOJIKHBI OTHOCHTCS K OOBEKTaM MPHOOpPETATEeNIbHON NaBHOCTH. Tak Kak WHCTUTYT
MPHOOpETATENTFHON TABHOCTH SIBIISIETCS MCKITIOYEHHEM W3 a0COIIOTHOW 3aIIHTHI MpaBa COOCTBEHHOCTH, TO
3Ta HOpMa JaeT BO3MOXHOCTh HE3aKOHHOTO 3aBJIAJICHHH TOCYIApCTBEHHONW W KOJUIEKTHBHON COOCTBEHHO-
CTBIO U BJICUET 32 cOOOW BOBMOXKHOCTH yIllepOa rocyJapCTBEeHHOTO M KOJIJIEKTUBHOTO MMYILIECTBA.

Jpyras npudrHa HEMPUMEHEHHUS TOCYJapCTBEHHOTO U KOJUIEKTHBHOTO CPEJICTBA IMPOM3BOJICTBA K 00B-
eKTaM IproOpeTaTeNbHON NaBHOCTH CBA3aHA C HEMPSMBIM YIpaBIeHHEM WX MMyIecTBoM. ['ocymapcTtBo u
KOJUICKTUB, KaK CYOBEKT NMPHOOpPETEHHS MpaBa Ha COOCTBEHHOCTh B CHIIy NMPUOOPETATEIILHON JaBHOCTH,
yIPaBIsieT CBOMMH aKTUBAMHU Yepe3 MPaBUTEIBCTBO WM HEKOMMEPUYECKHE OpraHM3allii, a TaKoe yIpasiie-
HUE MOXXET OBITh 3aTPYAHEHO M3-3a ciiaboil MHPOpPMAMOHHON oOpaTHOHW cBs3u. [losTomy coOcTBeHHUKH
00IIIECTBEHHOTO MMYIIIECTBA YaCTO HAXOATCS B TTACCUBHOM COCTOSIHUM U HEYAMBUTEIHHO, YTO CTAIKHBAIOT-
Csl C UCTEYCHHEM CPOKa MpUOOpeTaTenbHON JaBHOCTH. KpoMe Toro, BelIHOEe MpaBO Ha ToCy/IapCTBEHHBIC
AKTUBBI OCYIIECTBIISIETCS MECTHBIM OPTaHOM BIIACTH WM IPYTHMMH BEJIOMCTBAaMH OT UMEHU BCETO Hapoja, a
MIPUMEHEHNE NMPUOOPETaTENFHON JaBHOCTH B OTHOIIEHHH TOCYJaPCTBEHHBIX aKTUBOB MOXET OCTaBIISTH Jia-
3€UKHU ISl KOPPYILIUH.

[To muenuro KC P®, npuobperaTenpHas JaBHOCTh HAIlPaBlieHa HA 3alUTY «HE TOJbKO YaCTHBIX MHTE-
PECOB COOCTBEHHHKA W BIAAEIBI[A UMYIIECTBA, HO U ITyOJIMYHO-IIPABOBBIX MHTEPECOB, KaK TO: JTOCTIKEHHE
MPaBOBOH OMpPE/ICICHHOCTH, BO3BpAIlleHHE MMYIIECTBA B TPaXKJAHCKUH 000poT, peanm3anusi (QpUCKaTbHBIX
nenei» [7]. BIIeH3I0KeHHOE TO3BOJISET NPUUTH K BBIBOJY, YTO YacTHAs COOCTBEHHOCTH OIPEICIISICT
HaJIMYUE PUCKOB, B TOM YMCJI€ U B OTHOIIECHUH ITyOJUYHBIX UHTEpecoB. JIuily, o0anatoniemMy BeIHbIM Ipa-
BOM, TIPY OCYIIECTBICHUH FOPUIANYECKUX JTEHCTBUI HAI0 YIUTHIBATh BO3MOXHOCTH yIlepOa MHTEpecaM roc-
yaapcTBa, OO0IIecTBa WM TPEThUX JHUI. MHCTUTYT mpHOOpeTaTeNbHON JaBHOCTH HMIPAET HEOTHEMIIEMYIO
pPOIIb B ONpEJENIEHUH TMpaBa COOCTBEHHOCTH. B CHCTEMHOM MOAXONE K 3alATE MMYIIECTBA B YACTHOCTH.
Bragenue rpu nproOpeTaTebHOM TaBHOCTH 3aIUIIAETCS, TaK KaK MPY HATMYUN BUAUMOCTH TIpaB, 00pa3o-
BaHHBIX JUIUTEIHHBIM BIIICHUEM, 3aKOHY HEOOXOAMMO OTKa3aThCsl OT 3alIUThl COOCTBEHHHKA B LIENX o0ec-
MEYCHUS UMYIIICCTBEHHOT'O MOPSIIKA.

W Bce xe He JaroTCsi OTBETHI HA BOIPOCHI, CBSI3aHHBIE C JPYTMMHU TPaXJIaHCKUMU WHCTHTyTamu. Bo-
MEPBBIX, 3TO KACAETCS MHCTUTYTa MCKOBOH JaBHOCTH. VICKOBas TaBHOCTH M IpuoOpareiabHas TaBHOCTh OT-
HOCSTCSI K MHCTUTYTaM JaBHOCTH, OCHOBaHHMEM JJIsi KOTOPBIX YacTO SIBJISETCS HE3aKOHHOe BiajeHueM. Ha
OCHOBE HE3aKOHHOT'O BJIa/ICHUS BO3HUKAIOT BOIPOCHI O B3aMMOCBS3H MEXIy CPOKOM JIaBHOCTHOTO BJIaJICHUS
Y CPOKOM HMCKOBOH JaBHOCTH: YTO HAJIO JEJIaTh, €CIIM COOCTBEHHUK HE MOXKET B3bICKATh MMYIIECTBO, 4 BJIa-
JIeTIeT] TPH 3TOM OTKPBITO, HEMPEPHIBHO BIIA/IET HMYIIECTBOM KaK CBOUM?

I'paxxnanckuii koxekc Poccutickoit denmepariu (mamee mo texcty — ['K PD) [9] B nanHOM citydae maer
otBeThl. CoryacHo cT. 234, TeueHre CpoKa MpHoOpeTaTeIbHON JABHOCTH B OTHOIICHUH BEIIeH, HaXOIAIIIX-
csl y JIWIIA, U3 BIAJICHUSI KOTOPOTO OHH MOTJIU OBITh HCTpeOOBaHbI B cOOTBETCTBUH co cTaThsimu 301 u 305
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I'K P®, naunnaeTcst co IHS MOCTYIUICHUS! BEILM B OTKPHITOE BiaJ€HUE T0OPOCOBECTHOTO MPHOOpeTaTens, a
B clly4ae, eclii ObUIO 3aperHCTPUPOBAHO MPaBO COOCTBEHHOCTH TOOPOCOBECTHOI'O MpHOOpeTaTeNsi HEelBU-
JKUMOH BeIlH, KOTOPOH OH BIIA/IEET OTKPHITO, - HE MO3JHEE MOMEHTA TOCY/IapCTBEHHON PETUCTpAIH IIpaBa
COOCTBEHHOCTH Takoro mpuodpetarens. M3 sToro Taxxke ciefyeT, 9YTO B OMPENEICHHBIX CIydasx BIajesell,
OTKpPBITO, HEMPEPBIBHO, HO HE AOOPOCOBECTHO BIAJCIOIIEe MMYIIECTBOM, MPHOOpPETaeT COOCTBEHHOCTH MO
JABHOCTH BIIAJICHISL.

[To MHEHHUIO HEKOTOPHIX KUTAHCKUX YUEHBIX, HEICHBIM OCTAETCs TO, YTO JOOpOCcOBecTHOE mpruodpere-
HUE W pETUCTpalMi Ha HEABWKMMOE UMYILECTBO - NPEMATCTBYIOT JIM peain3alii NpruoOpeTaTeIbHON AaB-
HOCTH. B pamkax poccuiicKoro rpakIaHCKOrO 3aKOHOAATENbCTBA K 00BbEKTaM MpuoOpeTeHHs mpaBa coO-
CTBEHHOCTH B CHJIy JOOPOCOBECTHOTO MPHOOpPETEHHsI HE OTHOCHTCS mpomnaxka. [IpaBo coOcTBeHHOCTH Ha
0ecX03sHCTBEHHBIC BELIM W KJIaAbl MPHOOPETEHO TAKXKE MO JABHOCTH BIAACHUS, YTO ONPEACICHO Kak co0-
CTBEHHOCTH Ha BBIIICYKa3aHHOE UMYIIECTBO M MO3BOJISIET MX BEPHYTh B IPAXKJAHCKUN 000POT.

Perucrparmus Ha HEABM)KMMOE HMYIIECTBO HE MPENICTABIACT COOOH MPENsITCTBHE IPUMEHEHHS U3ydae-
MOTO MHCTHTyTa. HampoTwB, MaHHBIA WHCTUTYT CIOCOOCTBYET COBEPIICHCTBOBAHHIO WHCTHTYTa PETHUCTpPA-
UM mpaB Ha uMmymiecTBo. COTJacHO KUTAaHCKOMY M POCCHHCKOMY TPa)KAaHCKHUM KOJEKCaM, MpaBo co0-
CTBEHHOCTH Ha HEJBI)KMMOE MMYIIECTBOM NpHOOpEeTeHO ¢ MOMEHTa perucrpaunu. Hamo oTMeTuTs, 9TO
perucTpanys He BCeria IpaBuibHa. B Takol cuTyaluu, mpuoOpeTaTeNbHast JaBHOCTh TTO3BOJISET KOMITEHCH-
pOBaTh HEJOCTATOK perucTpanuu. Bmecte ¢ Tem, mpuoOpeTaTeibHas AaBHOCTh NPEACTABISIET B JaHHOM
cllyyae HEKWH OanaHC MHTEPECOB MEXKAY BBDKMBAaHHUEM M MHTEPECaMH IMpaBa COOCTBEHHOCTH, BEIb HEIBH-
KUMOE MMYIIECTBO, K TIPUMEPY, KBapTHpa MIIM JOM — OTO MaTepuajbHas OCHOBA BBDKMBAHUSI M Pa3BUTHUS
Ka)XI0T0 YeJIOBeKa.
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B crathe paccMaTpuBarOTCS TOHSITHE, OCHOBAHUC W YCJOBHS BO3HUKHOBCHHS BHEIOTOBOPHBIX OOS3aTCIBCTB B
rpaxnanckux konekcax KHP u P®, hopmynupyeTcs BBIBOJ 0 CX0KEH NPUPOJIC JaHHBIX 00s13aTenbcTB. Takke B cTaThe
MPUBOMATCS TIO3UIUK UCCIICIOBATENICH O MOHITHH U MPaBOBOW CYIIHOCTH BHEJOTOBOPHBIX 00s3aTenbeTB. Llenmb paboTer —
pPaccMOTPETh BHEIOTOBOPHBIC 00s3aTENIbCTBA, OCHOBBIBASCH HA 3aKOHOJATEILCTBAX JABYX cTpaH — Poccum u Kuras,
CPaBHUTh U 0XapaKTEPHU30BaTh TOJIKOBAHUE BHEIOTOBOPHBIX 0053aTEIbCTB POCCUHCKUMH M KUTAUCKUMH HCCIICI0BaTEe-
nsmu. B paboTe MCmoNb3yroTCst OOIICHAYYHbIC M CICIMAIbHBIC METOJbI MCCICIOBAHUS (aHATOTHWsS, aHAIHM3, CHHTE3,
CpPaBHUTEIBHBIN METO).

Kntouesvie crosa: BHETOTOBOPHBIE 00S3aTCIILCTBA; NENUKTHBIC 0053aTENBECTBA; ACTUKTHAS OTBETCTBEHHOCTD; KBa-
3unoroBop; I'paxnanckuii kogexc KHP.

Non-contractual obligations under the laws of the Russian Federation and the People’s Republic
of China: comparative legal research
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The article examines the concept, basis and conditions for the emergence of non-contractual obligations in the civ-
il codes of the PRC and the Russian Federation, and formulates a conclusion about the similar nature of these obliga-
tions. The article also presents the positions of researchers on the concept and legal essence of non-contractual obliga-
tions. The purpose of the work is to consider non—contractual obligations based on the laws of two countries — Russia
and China, to compare and characterize the interpretation of non-contractual obligations by Russian and Chinese re-
searchers. The work uses general scientific and special research methods (analogy, analysis, synthesis, comparative
method).

Key words: non-contractual obligations; tort obligations; tort liability; quasi-contract; Civil Code of the People's
Republic of China.

CornacHo Hay4HOH Knaccu(uKauuy 00sS3aTeNbCTB, KOTOPas SBJISETCS OOLIeH sl TPakIaHCKOIO 3aKOHO-
narenbctBa Kuras u Poccun, TpamuiimoHHO BBIJENSETCS IBE KATETOPUU 00sI3aTENILCTB: JOTOBOPHBIE U BHEJO-
TOBOpHBIE 00s13aTenbeTBa. [Ipu aToM, mpunsThie B Poccun 1 Kurtae rpaxnaHckie KOJEKChl 3aKpENnIn pa3Hble
BUJIBI U OCHOBaHUS BOSHUKHOBEHUS BHEIOTOBOPHBIX 0053aTEIbCTB, MCXOIS U3 TEX OIPE/IEIICHI BHEAOTOBOP-
HBIX 0053aTeNbCTB, KOTOPHIE CIEAYIOT M3 COJEpKaHUS 3aKOHOAATENILCTBA JABYX crpaH. Ilyrem cpaBHeHus
TPaXJIaHCKUX KOJEKCOB JIByX CTPaH MOYKHO BBIIBUTH CXOJICTBA M Pa3n4Ms MEXIY TPaKAaHCKUM 3aKOHOa-
tenscTBOM Kutasi u Poccun B neraibHOM M JOKTPUHAIEHOM TOJIKOBAaHUH BHEIOTOBOPHBIX 0053aTEIBCTB.

B npunsitom 'K KHP [1] oTcyTcTByoT 00111e npuHIKIBL 00S3aTeIbCTBEHHOTO MpaBa. TeM He MeHee,
pasjies, MOCBSIIEHHBIH JJOTOBOPHBIM 0053aTeNbCTBaM, TAKHE MPHHIUITBI COAEPKUT. MIHBIMU ClIOBaMH, TO-
JIOKEHHUsI JOTOBOPHOr'O IpaBa COJEp)KaT OOIIUe MOJIOKEHHs AJIs1 00s3aTeIbCTBEHHOTO Mpasa B LesioM. Ta-
KUM 00pa3oM, TP PaCCMOTPEHUH CIIOPOB, BOSHUKAIOIIMX U3 BHEIOTOBOPHBIX 00S3aTENIbCTB, MPUMEHSIETCS
CHEMaTbHOE 3aKOHOMIATENbCTBO, B CIy4dae HEJOCTaTOYHOCTH KOTOPOTO, IPUMEHSIOTCS O0IIre MOTOKEHUS
JIOTOBOPHOTO TIpaBa.

Cornacho 1. 2 ct. 118 'K KHP, 00s13aTenbcTBeHHBIE ITpaBa BOSHUKAIOT U3 JOTOBOPa, IPUYNHEHUS Bpe-
na, NEUCTBUI B Uy)KOM HMHTEpece 0e3 MOopydeHHusi, HEOCHOBATEIbHOTO O0OTameHus] M APYTUX OTHOILICHHH,
YKa3aHHBIX B 3aKOHE. YTIPaBOMOYEHHOE JIMIIO BIPaBe TPeOOBATH OT OIMPENEICHHOT0 JOHKHUKA COBEPIINTD

44



I'PAXTAHCKO-TTIPABOBBIE IMTPOBJIEMbI CPABHUTEJIBHOI'O ITPABOBE/JIEHNA B CTPAHAX ATP

WM HE COBEPLIATh ONPENEIEHHOE JAEHCTBHE, BRITEKAIOIIEE U3 JOTOBOPa, HEMPABOMEPHOIO ACUCTBUS, NEpe-
TOBOPHOT'O MpoIlecca, HEOCHOBATEIFHOTO 000TallleHHs U1 MHOTO OCHOBaHMS, yKa3aHHOTO B 3akoHe. OT1cio-
Jla CJIEAyeT, YTO BHEIOIOBOPHBIE 00513aTEeNbCTBA BKIIOYAIOT: 0053aTEIbCTBA, BO3HUKAIOIIUE B Pe3yJbTaTe
NPUYIMHEHUS Bpela, JEHCTBUH B 4y>KOM HMHTepece 0e3 HOopydeHHsI, HEOCHOBATEIbHOTO OOOTalleHus U Apy-
rux 0053aTeNbCTB, BOZHUKAIOMIMX M3 OCHOBAHWH, YKa3aHHBIX B 3akoHe. TakuM 00pa3oM, BHEIOTOBOPHBIE
00513aTeILCTBA BO3HUKAIOT BCIIEICTBHE OOCTOSTENBCTB, YKa3aHHBIX B 3aKOHE.

B I'K KHP Takke 3akperieHa cructeMa KBa3UIOTOBOPOB, PETYIHPYIOIINX 00sS3aTeIbCTBA, BOHUKAOIIHNX B
pe3yabTare AeHCTBHI B Uy>KOM HHTepece 0e3 MopydeHUs U HeoCHOBaTenpHOro oboramenus. [logpasaens kBa-
3UIOTOBOPOB M JIOTOBOPOB BKIIIOUEHHI B pazzien AoroBopoB. IlockombKy, Kak yxe ObuUio ckazaHo paHee, B ['K
KHP otcytcrByeT paszen, MOCBSIIEHHbIH 00IIMM HOJIOKEHHUSIM 00513aTeNIbCTBEHHOIO IIpaBa, pas3ae, IOCBAIICH-
HBII KBa3UI0TrOBOpaM, TAKXKE BBIMOIHAECT (DYHKIMIO OOIIMX MOJIOKEHHH 00s13aTeIbCTBEHHOTO TpaBa. [IpuunHa,
M0 KOTOPOH ICHCTBUS B Uy)KOM HMHTepece 0e3 MOPYyUCHHUsI U HeOCHOBATeIbHOE 00oralleHne KIacCu(UIUPYIOTCS
KaK KBa3UJIOTOBOPBI, 3aKJIF0YAETCS B TOM, YTO, [I0 CYTH, Y CTOPOH HET HAMEPEHHSI, U OHO YaCTO OCHOBBIBAETCS HA
norosope. IlonoxeHus1 0 AEMUKTHONH OTBETCTBEHHOCTH HE MOTYT OBITh IIPUMEHEHBI AJI PEryIHPOBAHHS BCEX
BUJIOB BHEIOTOBOPHBIX 00513aTENbCTB, MMOITOMY pas3ziesl O KBa3HUIOrOBOpax HEOOXOIUM B YCIOBHSIX OTCYTCTBUS
00X rmotokeHwii obs3arenscTBeHHoro mpasa B 'K KHP. IIpuuwnHa, 110 KOTOpoit 00s3aTeNbCTBa, BO3HUKIINE B
pe3yabTare NPUYMHEHUs Bpena, TAKKE PEryIupyroTCs CaMOCTOSTENIBHBIM Pa3leiioM KOAEKCa, 3aKII0YaeTcs B
HEOOXOJMMOCTH CIIENUATIBHOTO PETYIMPOBAHUS ISTUKTHBIX 00sI3aTENbCTB, ONpE/IeTICHIsI OCHOBAHUS M YCJIOBHI
JIETTMKTHOM OTBETCTBEHHOCTH, KOMITEHCAIUH 33 IPUYMHEHHBIN Bpel.

I'K P® [2] ocHOBBIBaeTCS Ha CYMIECTBYIONIUX MPUHIMIIAX 00S3aTeTLCTBEHHOTO IMPaBa, XapaKTePHBIX
JUIsL TPAJTUIIMOHHOW CHCTEMBI IPpaKJaHCKOTO NpaBa. B pazzaene, MOCBSIMIEHHOM OOIIUM MOJIOXKEHUSIM 0053a-
TEJNBCTBEHHOTO TPaBa, CyNMIECTBYIOT MOJpa3es oOUHMX MOJIoKEeHUH 00 00s3aTenbCTBaX, NoApasaen o0mmx
MOJIOXKEHUH 0 JoroBope. B kiaccudukanuy BUmoOB 0053aTeNbCTB, JOIOBOPHBIE M BHEAOTOBOPHBIE 00s13a-
TENbCTBA PA3IUYAIOTCS JIUIIb OCHOBAHMSMU BO3HMKHOBEHHUS. AHAJIOTHYHBIE TONOXEHUs conepxarcs B ['K
SlnoHnu, B KOTOPOM Takke K OCHOBAaHHMSM BO3HHKHOBEHHS 00S3aTENILCTB OTHOCSTCS JOTOBOP, NIEHCTBUS B
qy»KOM WHTepece 0e3 opydeHs], HEOCHOBaTellbHOE oOorarienne U npuanHeHue Bpeaa [10].

HexoTtopsie y4yeHble monaratoT, YT0 BHEAOTOBOPHBIE 0053aTENbCTBA B POCCUIICKOM IPAXKAAHCKOM IpaBe
BKITIOYAIOT 00s13aTENbCTBA M3 OAHOCTOPOHHUX CHAEJIOK, JCIHKTHBIE 0053aTeNbCTBA M 0053aTEIbCTBA BCIICI-
CTBHE HEOCHOBATEIbHOTO oborameHus [3, c. 153—173]. O6s3aTeNbcTBa U3 OJHOCTOPOHHMX CJICJIOK, B CBOKO
oyepenb, BKIIOYAIOT MyOInyHOe oOemanne Harpasl, MyOJINYHbIA KOHKYPC U JCHCTBHUS B 1yKOM HHTEpEce.
I'K P® orHOcuT mybnudHOe oOelaHie Harpajbl, IyOJIUYHBIN KOHKYPC, JEHCTBHA B 4y)KOM HWHTepece, 00s1-
3aTeNIbCTBA BCIIEJACTBIE HEOCHOBATEIBHOTO 00OTAIICHHs 1 0053aTeNbCTBA BCIIEACTBUE MTPUIMHEHHS Bpeia K
paszeny OTAEIbHBIX BHIOB 0053aTENBCTB M MOAPOOHO PEryNUpyeT KaKI0e M3 IMEpedHCICHHBIX 00s3a-
TenbcTB. HekoTopble yueHble TakKe CUMTAIOT, YTO BHEIOTOBOPHBIE 0053aTENbCTBA ACTATCA Ha 00s3aTelb-
CTBa U3 OJHOCTOPOHHUX CJIIEIOK M OXpaHUTeNbHbIC [4]. OXpaHUTENIbHbBIC 0053aTE/IbCTBA BKIIIOUAIOT JICJIUKT-
HBIE 00s3aTeNIbcTBA U 0053aTENHCTBA, BOZHHUKAIOIIUE BCIECACTBHE HEOCHOBATEIBHOTO OOOTAIleHUs, B TO
BpeMs Kak 0053aTeNIbCTBa, BOSHUKAIOLINE B PE3yJIbTaTe OJHOCTOPOHHUX CHIEJIOK, ONPEAEISIOTCS TOJIBKO OT-
CBUIOYHBIMU HOpMaMHu, cozepkamumucs B cratbe 156 'K PD. Tem He MeHee, 6onee pacmpocTpaHeHHAs
TOUYKa 3pPCHHUSI B HACTOAIIEE BpPEeMs 3aKJIOYacTCs B TOM, YTO BHEJIOTOBOPHBIC 00S3aTENbCTBA BKIFOYAIOT:
NPUYMHEHHE Bpela OJHUM CYOBEKTOM ApYroMy, HNpUOOpETeHHE WM cOepekeHHEe HMMYIIeCTBa 3a CUeT
CPEACTB Apyroro jauna 6e3 JOCTaTOYHBIX OCHOBAHMM (HEOCHOBATEIbHOE O0OTaleHNE) U COBEPIIEHHE HEKO-
TOPBIX JISHCTBUI B 4y:KOM HHTepece Oe3 mopydeHus [5].

B poccuiickoM rpaxJaHCKOM IpaBe OTCYTCTBYET IOHSTHE KBa3HIOIOBOPA B TOM BHJIE, B KOTOPOM OHO
CYIIECTBYET B KJIacCH(PHUKALUU 00s3aTENbCTB B PUMCKOM IIpaBe, & UMEHHO: JOTOBOPHBIE, JIEIIMKTHBIE, KaK
OBl JIOTOBOPHBIC, KaK Obl JIEUKTHBIC. [10 HCTOYHUKY BOSHUKHOBEHUS 0053aTeIbCTB, OHU KIacCU(DUIIUPYIOT-
Csl Ha JIOTOBOPHBIE ¥ BHEIOTOBOPHBIC 00s3aTelIbeTBa. JOTOBOPHBIE 0053aTelIbcTBa 00Pa3yIOTCsl HA OCHOBE
Pa3NUYHBIX TPAXKIAHCKO-TIPABOBBIX JOTOBOPOB. BHENOroBopHBIE 00s3aTeNbCTBA BO3HUKAIOT B Pe3yJbTaTe
Takux (hakTOB, KaK NPUYMHEHUE Bpea, HEOCHOBATEIIbHOE OOOraiieHue, myoinyHoe oOeIIaHue Harpajbl,
MyOJIMYHBIA KOHKYPC, JISHCTBUS B 4y:KOM MHTepece 0e3 mopydeHus. Tak xe, kak u B 'K KHP, ocHoBanust
BO3HHKHOBEHHS BHEIOTOBOPHBIX 003aTEIILCTB ONPEACIIAIOTCS 3aKOHOM.

WnTtepecno, uto npu ropuaunyeckoM TonkoBaHuu cT. 980 I'K PD (zeficTBus B uyxoM nHTepece 6e3 mo-
pYUEHUs) YIIOMHUHAETCSI, YTO JICHCTBUS B Uy)KOM HMHTepece 0e3 TopydeHusi ObUIM M3BECTHBI €lie PUMCKOMY
MpaBy, KOTOPOE paccMaTpHUBAET TaKue AEHCTBHUS KaK KBa3WJI0TOBOPHBIE 00s13aTeNbCTBA. B CBOMX KOMMEHTa-
PHSIX MCCIIEAOBATEIH ONPEACIIIIN TO MOJIOKEHNE KaK HAJIMUMe JBYX BUAOB 0053aTENLCTB: 0053aTENbCTBA,
BO3HHKAMOIIUE W3 (aKTHISCKUX JICHCTBHA, HANPaBJICHHBIX Ha IMPEJOTBpalleHUe Bpeja 3JI0POBBIO, KU3HU
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WM UMYIIECTBY APYTOTO JIUIA, U 0053aTeIhCTBA, BOSHUKAIOIINE B PE3YJIBTATE COBEPIICHUS CIICIIOK B UHTE-
pecax Apyroro jmia 0e3 MopydeHus, TO €CTh JACHCTBUN, UMCIOIIUX FOpUINYecKuil xapakTep [6]. JApyrumu
CJIOBaMH, XOTSI B POCCHHCKOM TPa)kTaHCKOM 3aKOHO/ATEIbCTBE HET pa3jeeHus 00s3aTeIhCTB HAa KBA3UIO-
TOBOPHEIE W JOTOBOPHEIE, TEM HEe MEHee, 0053aTelIbCTBA, BOSHUKAIOIINE U3 ACUCTBUI B Uy)KOM HHTEpece 0e3
MOPYYEHUS, CIICAYs CYIIECTBYIOIUM B JIUTEPATYPE TOYKAM 3PEHUS, U SBJISIOTCS KBAa3UJOTOBOPHBIMH 005132~
TeIhCTBaMH [7]. 31€Ch TakKe CIeMyeT OTMETHTD, YTO OTpeeNIeHre NEHCTBUI B dy»KOM HHTEpece 0e3 mopy-
YeHHUsI B TPAKIAHCKOM 3akoHojaarenbcTBe Kutas, Poccnm n SlmoHnm ompernenseT ero Kak o0s3aTeNbCTBO,
BO3HHKaro1Iee 0e3 10roBopa, B OTIINYHE, HATPUMEDP, OT HEMELIKOTO 3aKOHOJaTeIbCTRA.

B cr1. 1102 I'K P®, nocpsieHHO HEOCHOBATENbHOMY O0OTaIleHUIO, 3aKpeIJIeHa ellle OAHA Pa3HOBU/-
HOCTH BHEJOTOBOPHBIX 003aTENbCTB, KOTOPOE TaKXe SBISETCS PAa3HOBHIHOCTBIO OXPAHHUTENBHBIX 00s13a-
TEJIbCTB, M3BECTHOTO KaK KOHJIMKIIMOHHOE 0053aTeNbCTBO, COINIACHO PUMCKOMY IpaBy [6]. OTHECeHHE ero K
OXPaHUTEIBHOMY 0053aTENbCTBY 0O3HAYAET, YTO LIEIBI0 3aKOHOAATENBCTBA SBISCTCS 3alIUTa JTMYHOCTH HITU
MMYIIECTBA TPAXKAAH U IMYIIECTBA IOPHINIECKHX JIUI OT yIiepoa.

Wrak, myTtem aHanm3a u CpaBHEHHSI MOJKHO OOHApYXHTh, 4TO JOopMa M CTPYKTypa BHEIOTOBOPHBIX 00sI3a-
TEJILCTB B IPaXKIAHCKUX Kojiekcax Kutas u Poccun pa3inuyHbl, HO HA MX TOJKOBAHHUE M MPUMEHEHHE BIUSIIOT TI0-
JIOYKEHHsT pUMCKOTO TIpaBa 00 oOs3arenberBax. ' K KHP He comepskuT o0mmx mosoxKeHni 00s3aTeIbCTBEHHOTO
mpaBa. Hamiame pasnenoB o JOroBopax M JIENUKTHOW OTBETCTBEHHOCTH MPHUBEJIO K TOSBICHHIO TOpPAa3/Ieia O
KBa3WJOTOBOPAaX, U BKIIIOYEHHUE B HETO JCHCTBUI B 4y:KOM MHTepece 0e3 MopydeHHUsI 1 HEOCHOBATEIEHOTO 000-
TaIeHus: COOTBETCTBYET Joruke noctpoeHus [ paxnanckoro konekca B KHP. Ho 'K P® conepxut Tpaguimon-
HBIE OOIIVE MPUHIUIIBI 00s3aTETBCTBEHHOTO TIpaBa ISl PETYJIMPOBAaHUS BHEJOTOBOPHBIX 00S3aTENBCTB. TakmM
00pa3oM, rpaxkaaHckue kojekcel Kuras u Poccrn oTpaxaroT BEIOpaHHBIM B CTpaHe MOAXO/ K 3aKPEIUICHHIO TEX
WM VMHBIX MHCTHUTYTOB, OIpaxca}oumﬁ HallMOHAJIBHBIC MHTCPCCHI, HOTp€6HOCTI/I u OCO6€HHOCTI/I Ppa3BUTHA KaxK-
TIO¥ cTpaHbl. bombIyro poib B JOPMUPOBAHHH MPABOBBIX MHCTHTYTOB, BKITFOYAs HMHCTUTYT BHEJIOTOBOPHBIX 0051-
3aTeJIbCTB, UTPAET CyNeOHasl MPAKTHKA, KOT/Ia, TP MPUHATHA CYIOM PEIICHUsS, YIUTHIBAIOTCS OOCTOSTENbCTBA
KOHKPETHBIX JIeJ, TIPUMEHSIETCS CyZeHCKOe YCMOTPEHHE.
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AsznaTcko-THXO0KEaHCKOTO perroHa M MPEOJI0JICHUE CYIICCTBYIOIIMX MPOOETIOB U KOJUIM3MMA B 3HAHUU 3apyOEIKHOTO
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The article presents a comparative legal analysis of Russian and foreign legislation on the regulation of working
hours. The authors examined the features of this institute in Russia and some countries of the Asia-Pacific region, in
particular in such countries as the People's Republic of China (hereinafter referred to as the PRC), South Korea, Chile,
the United States of America (hereinafter referred to as the USA).

The authors concluded that conducting a comparative legal analysis is a necessary tool, the purpose of which is to
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existing gaps and conflicts in the knowledge of foreign labor law in this area.
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HNucTuTyT pabodero BpeMeHH — OAWH W3 KITIOYEBBIX 3JIEMEHTOB B TPYJIOBOM IIPaBe KaXKIOTO TOCyIap-
cTBa. MIMEHHO MOATOMY JMaHHBIN MHCTUTYT HaXOAHMTCA B (JOKyce 0COOOro BHHMAaHUS 3aKOHOJATelNei 00Ib-
IIUHCTBA cTpaH Mupa. CUuTaeTcs, 4TO pa3BUTHE U COBEPIICHCTBOBAHNE HAIIMOHAIHLHOTO TPYAOBOTO 3aKOHO-
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JaTeNbCTBA C HCIOIBb30BaHUEM 3apyOeKHOTO OMbITA SBIAETCS OAHUM M3 HanOolee NEepCIeKTUBHBIX MyTeil
JUISL pelICHUs] MHOTHX 3214, CTOSIIUX Ha CETOTHSIIHUN AeHB Mepe]] IeMOKPaTHIeCKUMH FOCYIapCTBaMHu.

Uro xe mornMaeTcs moj pabounm BpeMeHeM? CiemryeT 0OpaTUTBCS K OMPEaeIeHHI0, KOTOPOe 3aKper-
neHo B cT. 91 TpymoBoro kogexca Poccutickoit @eneparmn (nanee — TK P®) [1]. YkazanHoe onpeseneHne
BKITIOYAeT B ceOs 1Ba eproaa pabovyero BpeMeHH:

BO-TIEPBBIX, 3TO MEPUOJ BPEMEHH, B TEUEHHE KOTOPOTO PabOTHHUK B COOTBETCTBHHU C MPABHIIAMU BHYT-
PEHHETO TPYAOBOTO PACIOpPSIKa M YCIOBUSIMH TPYAOBOTO JIOTOBOPA JOJDKEH HCIIONHATH TPYIOBBIE 00s3aH-
HOCTH;

BO-BTOPBIX, HHBIEC MIEPUOJIbI, OTHOCHMBIC 3aKOHOM K pabodYeMy BpeMEHH.

HopmupoBanue pabodero BpeMEHH B OTEYECTBEHHOM TPYIOBOM 3aKOHOJATENIbCTBE YUHUTHIBAET HE
TOJIbKO MMEIOIYIOCS CHEeUU(UKY BBIMOJHEHHUS OTACIBHBIX BUAOB TPYZAad, HO U HEKOTOpPhIE MCUXO(HU3HO0IIO0-
rUYecKre 0COOEHHOCTH PaOOTHHUKOB.

Ha cerogusimianii 1eHb, B COOTBETCTBUH C MPOIOIKUTEIHHOCTRIO pabovero BpeMeHH, BhIIEISIeTCS TPH
€ro BUIa: HOpMalIbHOe pabodee BpeMs, COKpaIIieHHoe pabodee BpeMst U HeTIOTHOe pabodee BpeMmsl.

Opranuzanusi TpyAOBOTO Ipolecca Aisl PadOTHUKOB, B OTHOLIEHWH KOTOPBIX OTCYTCTBYIOT OCOOBIC
TPYIOBBIE TAPAHTHH, & TAKXKe JJIs1 paOOTHUKOB, KOTOPBIE OCYIIECTBISIOT TPYIOBbIE (PYHKIINU TP OOBIYHBIX
YCIIOBUSIX TPYAQ, TOIXOIUT O] TAKOE TMOHATHE, KaK HOPMaJIbHAS TPOIOJKUTETFHOCTh pa00YeT0 BPEMEHH.

B neiictBytomieit penakiun TK P® ycraHOBiIeHO, 4TO HOpMalibHas MPOIODKUTEIBHOCTh Paboyero
BpeMeHH coctaiseT 40 yacoB B Hepento [1]. JlaHHOE MOJI0KEHHE COOTBETCTBYET MEXITYHAPOIHBIM TPEOO-
BaHUAM, KOoTOphie comepxarca B Pexomengarmm MOT Ne 116 «O cokpaiieHu MpoAoKATENBHOCTH pado-
yero Bpemenn» [2] u Kouseniuun MOT Ne 47y «O cokpaieHuu padouyero BpeMenu a0 40 4acoB B HEJCITIOY»
[3].

Heo0Oxoqumo akreHTHpoBaTh BHUMaHHE Ha OCOOCHHOCTSAX IMPABOBOTO PETYIUPOBaHUS pabodero Bpe-
MEHHU B CTpaHax A3MaTCKO-THXOOKEaHCKOr0 peruoHa:

1) CIIIA. OcHOBHO# crienU(pUIeCKOil YepTOl TPYJOBOIO 3aKOHOIATEIILCTBA JAHHOW CTPaHBI SBISCTCS
€ro upe3BbluaiiHas ACLEHTPaIU30BaHHOCTh. B Hacrosmiee BpeMs TpynoBoe 3akoHogaTenbctBo CIIIA npen-
CTaBIIIET COOOH MHOXKECTBO Pa3pO3HEHHBIX MCTOYHHKOB, KOTOPHIE PETYIUPYIOT TPYAOBEIE MPaBOOTHOIIIE-
HUS, MTHBIMU CJIOBAaMH OHO He KoguduuupoBano. Ha nmpakTrke OONBIIMHCTBO NpaB U 00s3aHHOCTEH Kak CO-
TPYAHUKOB, Tak W paboromaTencii ONpPEACTSIIOTCS B WHIWBUAYAIbHO-IOTOBOPHOM M KOJUIGKTHBHO-
noroBopHoM mopsinke [11].

BaxnelmM HOPpMATHBHEIM MIPABOBBIM aKTOM, KOTOPHIM periaMeHTupyeTcst pabodee Bpemst B Coenn-
HeHHbIX [lITaTax, sBisieTcst 3aKOH O CIPaBeIMBLIX yeiIoBusX Tpyna 1938 r. [4]. Eme omHuM mpaBOBEIM ak-
TOM, UMEIOIINM OTPOMHOE 3HAa4YeHHE, BBICTYIIAEeT 3aKOH O JOTOBOPHBIX yacax pabOThl M CTaHAapTax 0e3-
ormacHocTH 1969 T., COTTacCHO KOTOPOMY HOpMaJIbHAS MPOJODKATENHHOCTh pad0Yero BpeMEHH COCTABIISET
40 gacoB B Hegemto [5].

KitoueBasi 0COOCHHOCTh TPABOBOIO peryiupoBanus padouero Bpemenu B CIIA 3akmoyaercs B TOM,
YTO OTHENbHBIE CYOBheKkThl Denepanyu (ITaThl) 0071a1al0T OOIIMPHBIME TTOJTHOMOYHUSIMH B chepe peryinupo-
BaHUsI TPYJOBBIX OTHOUICHWH M HaJIeNIeHbI PAaBOM HM3JIaBaTh COOCTBEHHBIC 3aKOHBI, KOTOPhIE HEPEIKO Hera-
THBHO OTPaKalOTCSl HA MTPABOBOM TOJIOKEHHN PAOOTHUKOB B OTJIMYKE OT TEKYHIIEero (eaepalbHOro 3aKOHO-
natenscTBa. K mpumepy, B Takux mratax, kak Kansac m MuHHecoTa, CBepXypOUHO# paboTON MpHU3HAETCS
TOJIEKO Ta paboTa, KOTOpas BBITOJIHEHA cBepX 46 u 48 4acOB COOTBETCTBEHHO, YTO B CBOIO OYepelb, YXY/-
IIaeT MOJIOKEHHE pAOOTHUKOB ATHX IITATOB.

MOoHO clenatb BBIBOJ, YTO OTEUECTBEHHBIE PAOOTHUKHA B CPAaBHEHHWU C aMEPHKAHCKHUMH B OOJbIIEH
CTETIeHH 3alIuIleHbl Ha (penepaapbHOM ypoBHE [0, c. 83].

2) KHP. B 1997 roay ¢ npunsitiem [lonoxenuii ['ocynapcrsennoro coseta KHP «O pabouem Bpemenu
PpabOTHUKOBY MPOM3OILIO BaKHEHIIIee M3MEHEHHE B TPyIOBOM MpaBe Kuras — peciryOmmka mpuBena cBoe
3aKOHOJATEJbCTBO B COOTBETCTBHE C MEXIYHApOAHBIMU CTaHAapTaMH M ycTanoBmia 40-yacoByio pabouyo
uwezgemno [7]. o atoro momenta ct. 36 3akona KHP ot 5 utons 1994 rona «O Tpyzae» yTBepkaana, 4To B
cpexHeM pabouasi HeJiensl He TOJDKHA MpeBbImath 44 vaca, a pabouwnii neHs 8 yacos [8]. B melicTBuTensHO-
CTH e paboumii JeHb B KHTAWCKUX OPraHM3alisIX 3a4acTyI0 IPEBBILIal MPEAEIbHO YCTaHOBJICHHYIO MPO-
JOJKUTEIBHOCTh paboyero BpEMEH! U COCTaBIIsI OKoJio 13-16 yacoB B geHb. B TeueHune IMTensHOTO Bpe-
MEHHM KHTaHCKHEe KOMIIAHWHW, B YAaCTHOCTH, BCEMHPHO H3BECTHAs KOpHoOpaius, JeicTByomas B cdepe
WHTEpHeT-KoMMepIn — «Alibabay ocymiecTisiia CBOIO JIeSITEIBHOCTD, HCIONB3Ysl CHCTEMY ««996»: ¢ 9
4acoB yTpa 10 9 Beuepa 6 nHEH B HeNENIO, YTO CYMMApHO COCTaBIIsIO 72 yaca B Henento. Takas cuctema
TaK)Xe 9acTO MMEHYETCS KaK KyJIbTypa «IOOMIPSAEMOTo CBepXypodHoro Tpyaa». Oanaxo B 2021 roxy npasu-
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TeabCTBO KuTash mpoBO3riacuiio pexuM padoThl ««996» mpoTHBOpEUYalIuM 3aKoHy. B Hacrosimee BpeMs
Bepxosnsrii cyn KHP 3anumaetcs pa3paboTKoi mporpamm, [eIbio KOTOPBIX SBIISETCS TOTAIBHOS HCKOPCHE-
HHE CUCTEMBI «996» [12].

3) IOxnas Kopes. Pecrybnuka Kopesi, kak ©3BeCTHO, OTHOCHTCS K YUCITy CTpaH MPUEMIIIONINX KpaiiHe
JUTATENBHYIO MPOJIOJKUTEIBHOCT pabouero aus. Jlo 2018 roxa melicTBOBall pekUM, MPH KOTOPOM COTPY/I-
HUKH pabdoTamu 60 gacoB B Hemenro. OgHako pemenneM HammonampHOTO coOpanus FOxuoi Kopen 00ib-
NIHHCTBOM TOJIOCOB OBLT MPUHST 3aKOH, COKPAIIAIONIAN TPEACTBHO JOMYCTUMOE KOJIMIESCTBO PA00YHX YacOB
B Heaenmro a0 52 [13].

[Topsimok, CyIIECTBYIOIIMIA /IO BBINICYKa3aHHOTO HOBOBBEJCHUS, JOMYCKAl CUTYaIlUH, MPU KOTOPBIX
HaHUMATEIh MOT MOTPeOOBaTh, YTOOBI PAaOOTHHK BBITIONHSUT CBOHM TPyAOBbIe 00s3aHHOCTH 40 OOBIYHBIX Ya-
coB, 12 CBEpXypOYHBIX 4acOB, a TAKXKE BIUIOTH 70 16 4acOB MO BBIXOJHBIM JHSAM. HeynMBUTENBHO, YTO Ta-

KOH PEXUM ChIrpajl KIIFOYEBYIO POJIb B MMOSABJICHUU TaKOT'O COIMUAJIBHOI'O ABJICHUA, KaK «KapOoCH» (HH. i@"j_‘j"%

Kapo:CH) — CMepTh Ha paboueM MecTe, BEI3BaHHAs CUIIBHBIM iepeyTomiieHHeM [ 14].

3) Pecny6nuka Yumu. CornacHo ct. 116 TpymoBoro kozmekca pecnyOonukd Ywim ycraHoBieHa 45-
gacoBas pabouas Hemens [9]. Omnako 12 ampens 2023 roga HamumonansHbIH KOHTpece YUnmu omoOpui mo-
npaBKy K TpyroBOMy KOJEKCY, B COOTBETCTBUHU C KOTOPOH yKa3aHHasi MaKCUMaIbHAs MIPOAOIKUTEIbHOCTh
Oynet cokpamiena o 40 yacoB B Hepemo. Jlo 3Toro MoMeHTa aHajnoruyHas HopMa B JlatnHckoli AMepuke
ObUIa YCTaHOBIICHA TOJBKO B TPYAOBOM 3aKOHOAATeNbCTBE BeHecyansl u DkBagopa.

Emeé oxnoit BaxHeIei HOBEIOH cTano ycTaHoBiIeHne GopMyITbl «4x3» HUITH, HHBIMHU CIIOBAMH, Y€ThI-
pexaHeBHOMW paboueil Henenu. PaccmarpuBaemast monpaBka Mo3BOIUT HanOosee 3PPEKTHBHO pacpeieNsiTh
pabouee BpeMs IyTeM COTIACOBAHUS MEXKIY CTOPOHAMH TPYIOBBIX OTHOIIEHMHA. Tak, pabOTHUK UMeeT mpa-
BO YBEJIMYHUBATH YUCIO CBOMX paboumx 4acoB B AEHb, TEM CaMbIM pacnpenesuB 40-4acoByr0 MpPOMOJIKH-
TEJIBHOCTh paboyero BpeMeHu B TeueHue 4-x aHeil. CieayeT OTMETHTh, YTO B Poccun Takke MOAHUMANICS
BOIIPOC O MEpPexojie Ha YETHIPEXHEBHYIO pabouyro Hexento. Tak, B 2019 r. mogoOHOe mpeioKeHue ObLIo
o3ByueHo OwbBmUM llpencenarenem [IpasurensctBa PO [Imutpuem MensenessiM B pamkax 108-i ceccuu
MexayHaponHoi koH(pepeHuu Tpyzaa. Cpenu MOJIO0KHUTEIBHBIX MOMEHTOB BBEACHHS MOAOOHOrO pexuma
CIIEAYeT BBIICIUTh:

BO-TIEPBBIX, YCUJICHUE TPYAOBOH «MOOMIIBHOCTI YEJIOBEUECKUX PECYPCOB;

BO-BTOPBIX, YBEIMYECHUE 3aHATOCTH HACEIICHUS U, KaK CJIEICTBUE, CHIDKCHUE KOJIMYecTBa 0€3pab0THBIX.

[To MHEHHIO pAfa CHENHUAaINCTOB, pa3yMHOE ACUCTBHE MOJOOHOTO PEKUMa OKKET MO3UTUBHOE BIIUS-
HUE Ha SKOHOMHUKY | 0011ecTBO B 11esioM [ 10, ¢. 56].

PestoMupyst BBILIEH3I0KEHHOE, MOKHO 3aKIIOUYHUTh, YTO POCCUIICKOE 3aKOHOAATENBCTBO B LIEJIOM COOT-
BETCTBYET TpeOOBAaHHUAM MEXIYHAPOHBIX MPABOBBIX HOPM B 00JACTH peryarpoBaHUsl pabouero BpEMEHH.
Taxk, o cpaBHeHuto ¢ paccmarpuBaemMbiMu crpaHamu ATP (CIIA, KHP, FOxnas Kopes, Uunn) - poccuii-
CKue pabOTHUKHM B JOCTaTOYHOH Mepe 3amuineHs! Ha (penepansHoM ypoBHE. OHAKO C YIETOM OINbITa CTPaH
Aznatcko-THXO00KeaHCKOTO PerHoHa, 3aKOHOJATENIO CIIeIyeT OLEHUTbh BO3MOXHOCTb U LEJIeCO00Pa3HOCTh
BHECCHHUSI M3MEHEHHH B JICHCTBYIOIIEE TPYJAOBOE 3aKOHOATENBCTBO C IIEJIbI0 €ro JalbHEHIIero CoBepIIeH-
CTBOBaHUA.
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I'PAXTAHCKO-TTIPABOBBIE IMTPOBJIEMbI CPABHUTEJIBHOI'O ITPABOBE/JIEHNA B CTPAHAX ATP
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CpaBHHTEJIbHO-NIPABOBOM aHAJM3 NPUMUPUTEIbHBIX Ipoueayp Poccun
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B nmaHHO# cTaThe NPUBOAMTCS XapaKTEPUCTHKA U CPABHUTEIBHO-TIPABOBOM aHAIHN3 NMPUMHUPHUTEIBHBIX IPOLIEIYD B
Poccutickoit @enepanmu u OTACTHHBIX cTpaHax Asmarcko-Tuxookeanckoro peruoHa (ATP) — Anonnn, Kuras n FOx-
Hoii Kopen. Ilyrem ompeneneHust 0cOOCHHOCTEH MPUMHUPUTENFHON JESITENBHOCTH a3MAaTCKUX CTPaH B LENAX yCOBEp-
IIEHCTBOBAHUSI IPa’KAAHCKOTO 3aKOHOAATEIbCTBA MPEAJIAracTCsl IPOaHAIN3NPOBATh OOIINE YEPThl HHCTUTYTA IIPHMHU-
peHus B 3apyOeKHBIX CTpaHaX M HCIIOJIb30BaTh UX MOJIOKUTEIBHBIN OMBIT. JlaHHas TeMa JI0CTaTOYHO aKTyalbHa, TaKk
KaK OTHOCHUTEJIBHO HOBBIK HHCTUTYT ONPUMHPUTEIIBHBIX MPOUECAYD B Poccun nokazan kak IIUTIOCBI, TAK U MUHYCBI, KOTO-
pble HYXXHO HCIPAaBHUTh [UIsl TOBBIIEHHS 3()()EKTHBHOCTH MPOBENCHUS IPUMUPUTEIBHBIX Mponeayp. [loromy neneco-
00pa3HO Ha OCHOBE CPaBHEHHUS 3aKOHOJAATeNbCTBA O IpumupeHuu Poccuu u ctpan ATP HenmocpeACTBEHHO HCIOIB30-
BaTh HAKOILJICHHBIA OIBIT JJId €T0 MPUMEHCHUA YKC B pOCCHﬁCKHX YCII0BUAX. B craTtse MPUBOJATCA NPECAJIOKECHUA, HA
OCHOBE OIIBITa 3apyOEeKHBIX CTPaH, KOTOPbIE MO3BOJAT NPUMUPUTEIBHBIM NPOIEAYpaM B IOJTHOW Mepe pPa3BHThCS B
poccHiicKoM 0OIIECTBE, a CyAaM B JajbHeieM 3(h(heKTHBHO pa3penIaTs IpaXIaHCKO-TIPaBOBBIC CIIOPHI.

Kniouegvie crosa: npuMupUTENbHBIE TPOLEAYPHI, MEAUALNS, MEAUATOP, IIEPETOBOPHI, TPAIHULINH, CYyICOHBIH MpH-
MUPHTEIb.
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and individual Asia-Pacific countries
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This article describes the characteristics and comparative legal analysis of conciliation procedures in the Russian
Federation and individual countries of the Asia-Pacific region (APR) - Japan, China and South Korea. By establishing
the specifics of the conciliation activities of Asian countries in order to improve civil legislation, it is proposed to ana-
lyze the common features of the institute of reconciliation from foreign countries and adopt positive experience. Rela-
tions between Russia and the Asia-Pacific countries show close cooperation and mutually beneficial cooperation. This
topic is quite relevant, since the relatively new institute of conciliation procedures in Russia has shown both pros and
cons that need to be corrected to improve the effectiveness of conciliation procedures. Therefore, it is advisable, based
on a comparison of the legislation on reconciliation of Russia and the Asia-Pacific countries, to directly use the accumu-
lated experience for its application already in our conditions.

Keywords: conciliation procedures, mediation, mediator, negotiations, traditions, judicial mediator.

Crnenyer HayaTh C TOTO, YTO POCCHUICKUI MHCTUTYT MEAMALIMU TOJIYYHJI CBOE pa3BuTue Juiib B 2019
roxy ¢ BBeneHueM DexepanbHoro 3akoHa oT 26.07.2019 r. Ne 197-@3 «O BHeceHUM W3MEHEHUH B OTIEIb-
HbIE 3aKoHOAaTenbHble akThl POy». B cootBeTcTBUU co cT. 153.3 T'TIK PO k npuMupuTenbHbIM OpoLEAypam
OTHOCSTCS: TIEPETOBOPHI, MOCPEAHUYECTBO (Menuaims), cynedHoe mpumupeHne. OCHOBHBIMH OTIHYUSMHU
SIBIIIETCS] TO, YTO B TIEPErOBOPaX CTOPOHBI CAMOCTOSITEIHHO WM C MMOMOIIBIO MPEACTaBUTENEH pa3peniaroT
BO3HUKILIMI criop. B mocpenHuuecTBe yxe MPHUBIEKAETCS MOCPEIHUK (MEIMaTop), KOTOPHIM MOXKET OBITH
KaK OIBITHBIN IOPHUCT, TaK M JIMIO 0e3 I0puANYEcKOro o0pa3oBanus. bonee neTaabHO MOPSIOK MPOBEACHUS
Menuanun peraamenTupoBad B ©3-193 «O06 anpTepHATHBHOU MPOIIEAYPE YPETYIUPOBAHUS CIIOPOB C yda-
CTHEM MocpenHuKa (mpoueaype Menuanuun)» ot 27.07.2010 r. (B pea. ot 26.07.2019) [5].

Uro kacaercsi cy1eOHOr0 NPUMHUPEHHS, TaK 3TOT BUJ peryiaupyercs kak cT. 153.6 I'TIK PO, Tak u Pe-
TJIAMEHTOM TIPOBEJICHUS CyAeOHOro MpuMUpeHus, yreepxkaenHoro [locranosnennem [Inenyma BepxoBHoro
Cyna ot 31.10.2019 1. Ne 41. BaxkxHO# OCOOEHHOCTBIO SIBISETCS TO, YTO CYJAEOHBIM MPUMHUPHUTENIEM BBICTY-
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MaeT TOJBKO CyIbsl B OTCTaBKe, B cOOTBETCTBUH C 1. 3 cT. 153.6 ['TIK P®. Ilo Pernamenty, «cyne6Hoe npu-
MHUpEHHE CTOPOHAMHU HE OIJIAaYMBAETCS, B OTIMYME OT Mpouenyphl Meauanun». OIHAKO, KaKk U MeIuanus,
nporuenypa cy1eOHOro npuMUpeHus ABJsieTcs: KoHpuaeHansHoi. [loToMy n1nHaAMUKY pa3pelieHus CriopoB
C y4JacTHEeM MeIuaropa M CyAeOHOTO INPUMHPHUTENS IOBOJBHO CIOXKHO ONpenenuTs. B 3ToMm 3akmouaercs
OJIHa W3 OCHOBHBIX, KaK MPEJCTABISAETCS, IPUYMH CTOIb HEAPPEKTUBHOTO NPUMEHEHHS TPasKAaHaAMH 3aK0-
HOJAaTEIbHO yCTAHOBJIEHHBIX Ipoueayp. [lymaercs, 9To pe3ynbTaThl JOKHBI OBITh BBICTABIEHBI HE TOJIBKO
Il HAy4HO-TIPAaKTHYECKOI0 MHTEpeca, HO M AJS OCTAJIbHBIX I'PaKAaH B LEIX o3HaKomieHua. OHU MOTyT
3HAYUTENILHO COKOHOMHUTH ce0e BpeMs U B KAaKOW-TO CTENEHH M JCHBI'H, OCKOJIbKY MHOTHE CyOBEKTHI, Ha
B3IJIS1/1 aBTOPA, HAXOATCS B HEBEIEHUH OT MPAKTHUECKOM MOJIb3bl JAHHOU MPOLEAYPHI, a TOTOMY IpUMHUpE-
Hue B Poccuu HE 0060 TOMYyIISIPHO.

BepxoBnsiit Cyn PO BeISBISIET HECKONIBKO MPUYHUH HU3KOT'O YPOBHS HCIOJIB30BaHUS TpakJaHaMU IpH-
MUPUTEIBHBIX MpoLeayp. Bo-nepBrix, HU3Kas MOMYJISPHOCTh MEAMALIMU KPOETCsl B HU3KOM YpPOBHE IIpaBo-
CO3HATENbHOM AEATEIbHOCTH MEAUATOPOB U CyA0B. [leficTBUTENbHO, IPaXklaHe HE JOCTaTOYHO XOPOLIO 3Ha-
KOMBI CO 3HaYCHHWEM 3TOH NpOoLEeAyphl U MOJIOKUTEIbHBIMH MOCICACTBHSIMU €€ NpUMEeHeHus. Bo-BTopbIX,
3TO OTCYTCTBHE MOAPOOHOTO MOPSAKA MPOBEACHUS MPUMHUPHUTENBHBIX IPOLIEAYP, YTO BBHI3BIBAET HEOCBEIOM-
JICHHOCTb HE TOJIbKO y NMPOCTHIX I'PaKIaH, HO U Y IOPUCTOB, B aJITOPUTME ACHCTBUI MO PETYIMPOBAHHIO CIIO-
pa BO BHecyZeOHOM NOpsaKe. B-TpeTbux, 3TO CIMIIKOM KOPOTKHE CPOKH AJISI Pa3peleHHs CIiopa: CTOPOHbI
He BCerJa MOTyT NPUITH K KOHCEHCYCY, KOTJa JUIsl MHOTHUX BOIIPOCOB HYKHO JIOTIOJIHUTENIEHOE BpEMSI.

BonbmmHCTBO cTpaH A3uarcko-THXO00KEaHCKOTo PerioHa UMEIOT CBOM YHUKAIbHBIE TPaJUIUHU MPaBo-
BEIX Tporienyp. Hanbonee 3amerHo 310 B Kurae, AAnonun u Kopee. B 3Tux crpanax, HapaBHe ¢ COBpeMEH-
HBIMH METOJaMM IPUMHUPUTENBHBIX MPOIENyp, COXPaHWIUCh TPaJUIMOHHBIE NPUHIUNBL. B nemnax cosep-
IICHCTBOBaHMsI IPABOBOIO DETYJHUPOBAHHUS NPUMHUPHUTEIBHBIX TPOLEAYP HEOOXOIMMO H3YYUTHh OIBIT
3apyOeXHBIX CTPaH.

B nensix cpaBHUTEIBHO-IIPABOBOIO aHAIM3a CIEAyeT PacCMOTPETh Il Hadana SINOHUIO, MOCKOJIBKY Y
Hee JIOBOJIBHO CIENM(UYHBIA MOPSA0K PEryIUPOBaHHUS CIIOPOB C MPUMEHEHHEM MPUMHUPUTEIBHBIX MPOIIe-
nyp. Kak ynomunanocs Bblie, SIoHust ymeno coderaer B cebe COBPEMEHHOCTh M KOHCEPBATU3M, ITO3TOMY
3[ech IpeodafacT Mopajib, YTO CHOP — 3TO HEAOCTOMHOE MOBEACHHUE, TOPOYAIee YeCTh U JOCTOMHCTBO. A
9TOOBI HE OMTOPOYHTH CBOIO PEMyTAIMI0, HEOOXO0IUMO JINOO HE MPUXOJHUTH K CCOpe, INOO KaKk MOXKHO CKOpee
ee paspemuTh. [loToMy NpUMHUPUTETN UMETH BBICOKUM CTAaTYC M LIEHWINCH TpakJaHaAMH.

U3 storo crnenyer, uro Haubosee pacIpOCTPAaHEHHBIM BUAOM IPUMUPUTEIIBHBIX poLenyp OyayT mepe-
TOBOPBI, TIOCKOJIbKY SIOHIBI TPEMIETHO OTHOCATCSI KO BPEMEHH, a MIEPETOBOPHI SBISIOTCS CAMBIM OBICTPBIM
CIOCOOOM YperyJlMpoBaHus cropa ¢ MpuMHpeHHeM. Jlanmee, SIMOHIBI HEPENKO BBI3BIBAIOT IOCPEIHHUKA,
HEUTpaIbHOE JIUII0, KOTOPOE HAMPSMYEO [IOMOTaeT CTOPOHaM BeIpaboTarth cBoe pemenue [ 1, c. 74—78].

I'paxnanckuii koneke SAMoHUN oTpeneNseT CTpeMyIeHne CyIbH K mpuMupeHuto ctopoH (ct. 136 T'TIK)
Ha BCEX dTamax I'pakJaHCKOro CyAonmpou3BojacTBa. llpu cymax neHCTBYIOT MPUMHPHUTEIbHBIE KOMUCCHUH, B
KOTOpBIX, B OTJIMYME OT HAIIEH MpOIEIyphl, I/ie MPUMHUPHUTENEM BBICTYIAET Cylbid B OTCTaBKe, B SnoHuU
BBICTYIIAIOT OOBIYHBIE IpaxkaaHe. Takas mpouenypa HadMHaeT paboTaTh C CaMOro Havajia cyl1eOHOro mpous-
BozicTBa. OZIHAKO JIENI0 MEPEXOIUT CYbE, KOT/Ia CTOPOHBI HE MPHUIILIH K €AMHOMY MHEHHIO U KOT/1a TpeOyeT-
Csl BMEIIATENbCTBO TPEThUX JIMIL. Torjaa cTOpoHbI 00palarTcs B MPUMHUPUTENBHYI0 KoMuccHio. Kpome To-
ro, B Snonun peiicteyer Komurer mo rpaxnanckomy npumupenuro. B Komwurere xe cocroar cyapu, a
TaKXe JIMLA, UMEIOLIHe IMPOKUE MO3HAHUS B pa3HbIX cdepax. Tak, TaHHBIM OpraH COCTaBJISET MPOEKT CO-
TJIAIIeHUs CTOPOH, MOCKOJIBKY BCELEN0 aHAIM3UPYET CYTh CIIOpa, CIIOCOOB! pa3pelieHrs Cropa U MoMoraet
CTOpOHAM TIPHITH K KOMIpomuccy [2, ¢. 1-2].

Takum 00pa3oM, NpeACTaBASETCS BO3MOXHBIM IPEIUIOKUTH CIEIYIOIINEe M3MEHEHUS B POCCHUCKYIO
MPUMHUPHUTETBHYIO CUCTEMY:

1. Coznanvie OTNIENBHOTO TOCYIaPCTBEHHOTO MPUMHUPHUTENHHOTO OpraHa, COCTOSIIEro Kak M3 OMBITHBIX
IOPHUCTOB, TaK U OOBIYHBIX IPAXKJIaH JJIs BCECTOPOHHETO Pa3peleH s CIIOPOB

Pacxoapl Ha TPUMUPHUTENHHYIO TPOIENYPY JOBOIBHO HEI(D()EKTHBHO BO3NAraTh Ha TPakJIaH, MOITOMY
TIpenyIaraeTcsi BBECTH JIBIOTHYIO CHUCTEMY: 3aKJIIOYEHHE MHPOBOTO COTJIAIICHHS OyIeT Mmoapa3yMeBaTh He
TosbKO 50% BO3BpAT rocyJapCTBEHHON MOLUIMHEL, HO U 50% BO3BpaTa CTOMMOCTH YCIyT MEAUATOPA.

Crenyer Takxe akLIEHTHUPOBaTh BHUMaHUE Ha 0COOCHHOCTSAX MPUMUPUTENBHBIX pouenyp B Kuraiickoit
Hapopnoii PecniyOnuke. JlanHast cuctema 31ech 00J1aaeT YHUKaIbHON Crienu(UKOH, CBSI3aHHON C HCTOPH-
YEeCKUMH acleKTaMu, TJe TPaJUuIMOHHBIE HOPMBI OOBEAMHAIOTCA C COIHATUCTHYECKUMH unesMu. C TOuku
3peHHs] TPAJULMU U COBPEMEHHOCTH, A€ TOCYIapCTBO M OOLIECTBO ObUTM yHHU(HUIHMPOBAHBI, TOCYAaPCTBO
HMMeJI0 OTPOMHOE BIHSIHHE HA TPaKJaH, IOTOMY KaKIOMY YeJIOBEKY JOJDKHO OBUIO «TI030PHO» 00pariarbes
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B CyI, a TOT, KTO BCE K€ 00OpaTHIICS B CyJI, Ha3bIBallU «Oeoil BOpOHOI». CTOUT OTMETUTh, YTO KUTAMCKas
crcTeMa TIOCTpoeHa Ha KOH(YLHAHCTBE, TJe HOPMbI MOPAIM BO MHOT'OM IPEBBILIAIOT HOPMBI [IPaBa B pery-
JUPOBAHUH BceX cep KU3HEAEATEIIbHOCTH YeTIOBEKa.

Cosznanwue 1meaoro rocy/1IapcTBEHHOTO OpraHa sl peryJIHPOBAaHUS CIIOPOB C YIACTHEM CYJIbH TO3BOJISET
OIPEICTUTh KUTANCKYI0 IPUMUPUTENIBHYIO CUCTEMY KaK OJIHY U3 CaMbIX 3(D()EKTUBHBIX U PE3yJIbTaTUBHBIX.
PerynupoBanue qaHHOro opraHa ocymiectBisierca Ha ocHoBanuM cT. 111 Koncturynuu KHP, a Taxxke pas-
JTIHBIMA HOPMATHUBHO-TIPaBOBEIMU akTamH, TakuMmu kak [TIK KHP u Ilomoxkenmem 00 opraHmzamuu
HApOHBIX MPUMHPUTEIbHBIX KoMuccuit ot 22.03.1954 1. [3, c. 87-93].

Pestomupyst BeIllIeCKa3aHHOE, MOXKHO BBIICTTUTh MO3UTHUBHBIN OMBIT 3aMMCTBOBAHUS XapaKTEPHBIX YEPT
NpUMHUPUTENBHBIX TTporieayp B KHP:

1. Oro cozmanne denepanbHOro 3aKoHa, a Takxke u3meHenue ['TIK PO B yacTu nmpuMUpUTENBHBIX PO-
Leayp - ACTANbHBINA TOPSIOK PErYIUPOBAHUS IEPETOBOPOB U CYyAeOHOTO IPUMHUPEHUSI.

2. Co3yanue crieruaibHOr0 MPUMUPUTEILHOTO OpraHa, COCTOSIIErO KaK U3 OMBITHBIX FOPUCTOB HITH CY-
Ieil B OTCTaBKe, TaK ¥ TPaKIaH, UMEIOIINX JTOTIOTHATEIBHOE 00pa3oBaHue B chepe MeTHaIIHH.

3. Uneonornueckoe CTpOUTENBCTBO OOMIECTBA, COXPAaHEHUE TPAAULIUI U OepexHOEe UX TPUMEHEHHE.

4. O0s3aHHOCTH BKIIIOYUTH B MTOJIHOMOYHS CyIbU aKTUBHOE CONIEHCTBHE CTOPOH IPH 3aKITFOUSCHUH MU-
POBOTrO COIIALLIEHUSI.

B IOxHoit Kopee naBHO MpakTUKYIOT MPUMHUPUTENBHBIE MPOLEAYPHI B CBSI3U CO CIOXKHUBIIMMUCS Tpa-
aunusMu. OcoOEHHOCTHIO MPABOBOTO PETYIMPOBAHUS SIBIISIETCS TO, YTO B KOPEHCKON MPAKTHKE CYLIECTBYET
IIBA BHJA TOCPEIHUYECTBA: IIyTEM IOJIA4H 3asSBKH Ha IPUMUPEHUE CTOPOHAMH, JTHOO ITyTeM MOAAadN 3asiBKA
HETIOCPEICTBEHHO CyAbel, paspemarommm criop [4, ¢. 100-103]. OTiuune 0T poCCUIICKOM CUCTEMBI KPOSTCS
B CaMOM TIOHUMaHHH CYUTHOCTH NMPUMHUPUTENBHON AesTenbHOCTH. [Io MHEHHMIO KOpelleB, 3T0O HEYTO BPOje
BMEIIATEIHCTBA CYJIOM B OTHOIIEHUS MEXY CIIOPSIIIUME CTOpOHaMH. Eciu B Hariei cucrteme mpeodiamaer
MIPUHINT KOH(DUICHIINATHPHOCTH M OECTIPUCTPACTHOCTH CcyAei, To B Kopee OecrprcTpacTHOCTE CyAbH O3HA-
YaeT pPAaBHOAYIIHOE IIOBEACHHUE CYJbH, KOTOpPBIH HE CTPEMUTCS K YyperyinupoBaHuio crnopa. Cyabs-
MNPUMUPUTEIb TOJDKEH U3YUYHUTh BCE MaTepUabl eiia, IPOAHATM3UPOBATh 10Ka3aTeNIbCTBA MO CYIIECTBY Je-
J1a, IOATOMY, BEPOSITHO, MPUMHPUTEIL MOXKET MOANIEPKUBATh Ty WIM MHYI0 no3unui. Kak u B poccuiickoi
cucTeMe, B KOPEHCKON OTrpaHnYMBalOTCS MOJTHOMOYHS CyIbH W cyneOHoro npumuputens. Cam cyabs He
MIPUMHUPSET TPaKIaH, JUIIb MepeacT AeI0 MPUMHUPHUTENIO, YTO COOTBETCTBYET MPUHIUITY HE3aBUCUMOCTHU
cynpu. Ilopsaok mpoBeneHUs OpOUEAYphl PETYIUPYETcs 3aKOHOM O MPUMHUPEHHH T'PaXIAHCKUX CIOPOB B
cyne.

Takum 00pa3oM, MpoaHaIM3UPOBAB 3aKOHOAATENLCTBO CTpaH A3MaTCKO-THUXOOKEAHCKOTO PErnoHa,
HEO0OXOJJMMO OTMETHTH, YTO MPABOBBIE HOPMBI OOJIAAIOT OOIIMMH YE€pPTaMH B PETYTUPOBAHUM WHCTUTYTA
npuMupeHusi. Bo-niepBhIX, 3TO TIyOOoKash HCTOpUYECKas TPAJUIUS: HOPMBI MOPAJM TECHO MEePeCceKaroTcs C
HOpMaMmH TpaBa. Bo-BTOPBIX, 3TO aKTUBHAS, HHUIIMATUBHAS EATCILHOCTD CYABH ISl IPUMUPEHHUS CTOPOH.
B-Tperbux, 3T0 HalM4uMe OTAEIBLHOTO CIEIUATN3UPOBAHHOTO OpraHa, KOTOPbIN HapaBHE C CyJIbeil AEHCTBYET
C LIENBI0 yperynupoBanus crnopa. Hanpumep, Komuter o rpaxjaHcKoOMy MPUMUPEHUIO, TPUMUPUTEIbHbBIE
KOMHCCHH, HapOAHbIE TPUMHUPHUTEIbHBIE KOMICCHUU U TaK Jaliee).

OneHuBas 0COOCHHOCTH KaKAOH B3STOH cTpaHbl W ykazaHHble BepxoBHbM Cymom P® HemocraTku
MNPUMUPUTEIIBHON AESITEIbHOCTH CYAOB, MOXKHO OTMETUTh CIEAYIOIINE MPEAJIOKEHHS 110 COBEPIIEHCTBOBA-
HUIO UHCTUTYTA IPUMUPEHUS:

1. pa3BuTHE KyJIbTYpHO-IIPABOBOM, POCBETUTENILCKOMN IE€ATEIILHOCTH TOCYIapCTBA IS TPAXK IaH;

2. co37aHNe CIEeIHATN3NPOBAHHOTO TPUMUPHUTEIHLHOTO OPTaHa JIJIsl pa3pelIeHus CIIOPOB;

3. yCTaHOBJIEHHE €IMHOW MTPABOBOM 0a3bl IS PEryIUPOBAHUS MIPOLIEAYPHl IPUMHUPEHNUS;

4. BeleHUE CTAaTHCTUYECKOTO YUeTa MMPOBEACHHS MPOLEAYPhl IPUMHUPEHHS C BBIACIEHUEM XapaKTePHBIX
0COOEHHOCTEH;

5. B 3TO CBSI3U B KAKOH-TO CTENEHN BO3MOXEH OTKAa3 OT IMPUHIIUIA KOH(PUICHIIMAIEHOCTH Pa3pelIeHHs
CIIOPOB MEXIYy CTOPOHAMH IS IPOBEEHUS AETATHHOTO aHAIN3a U MOCIEAYIONNX PEKOMEH AN IS TIPH-
MUPHTEJICH B 1eNsX Ooubliei 3()(HEeKTUBHOCTH U PAa3BUTHSA HHCTUTYTA IPUMHUPEHUS.
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Oco0eHHOCTH OpayHO-ceMeiiHbIX OTHOLIEHUH B SinoHun

© H. B. Kanosa

CTYHIEHT 3-T0 Kypca,

Bypsitckuii rocygapcTBeHHbll yHUBepcuTeT uMeHu Jlop:ku banzaposa
Poccus, r. Ynaun-Ymp»

innazhpv@mail.ru

B cratee paccmarpuBaroTcss 0COOCHHOCTH OpayHO-CEMEHHBIX OTHOLICHHH B SIMOHWM, MCCIEoyeTcs CTPYKTypa
STIOHCKOTO CEMEWHOro 3aKOHO/aTeIbCcTBa. [IpoBe/ieH aHauu3 BUI0OB OpakoB B SIMOHMH, OCOOBIC YEPTHI 3aKIIIOUYEHHS U
pacTopkeHus: Opaka, a Tak)Ke HOBEJUIbI, He TPHUCYIINE POCCUICKOMY 3aKOHOAATeNbCTBY. Llenbio paboThl sBiIsIeTCS U3Y-
YEeHHE CEMEHHOro 3aKOHO/IaTeIbCTBa SIIOHUN U ero CpaBHEHHE ¢ pOCCHICKUM. B pabote ncrosip30Banuch oomeHayy-
HBIE 1 CIICIIMAIbHBIE METO/IBI UCCIICIOBAHNS (aHAIOTHS, aHAJIN3, CHHTE3, CPABHUTEIBHO-IIPABOBOM).
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Features of marriage and family relations in Japan
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The article deals with the peculiarities of marriage and family relations in Japan and examines the structure of Jap-
anese family law. An analysis of the types of marriages in Japan, the special features of marriage conclusion and disso-
lution, as well as innovations that are not inherent in the Russian legislation is carried out. The purpose of the work is to
study the family law of Japan and compare it with the Russian one. General scientific and special research methods
(analogy, analysis, synthesis, comparative-legal) were used in the work.

Key words: marriage in Japan, marriage and family relations, divorce, division of property.

HNucTuTyT cempu B SIMOHCKOM 3aKOHOAATEIHCTBE MTPAaeT HEMAJOBAXKHYIO POJb. SIMOHHS IIEHHUT CBOM
TpaJulluy, a 3HaYEHUE TPAIUIUI B CEMbE 3aHMMaeT 0co00e MEeCTO, UMEHHO MO3TOMY 3aKOHOJATelNh BKJIa-
JIBIBAET HEMaJIble CHIIBI ISl YIIOPSJIOYCHUSI OTHOIICHHUH, CBA3aHHBIX C JIAHHBIM UHCTUTYTOM. [ pakaaHckuit
KOJIeKC SIMOHMM COMCPIKUT CHICMANbHBIN paszen (4), peryupyoomuii ceMeitHbie oTHomeHus (ct. 725-881).
OHn BrimrouaeT B cebst ceMpb rinaB: «OO0mas dactey», «bpaky», «Pomurenn u getm», «Poaurenpckue mpaBay,
«Ormekay, «ITomeunTeabcTBO M MOMOIILY, «Vhkansenue» [1].

JloruuHo, 4To Opak MPEJACTaBISET COOON OCHOBY CEMEHHOI0 MHCTHTYTA, OJIHAKO POCCHHCKOE 3aKOHO-
JaTeILCTBO HCIONB3YeT 00Ilee MOoHATHE Opaka, BHITEKAIOIIEe U3 COAEPIKaHUS MPABOBBIX HOPM CEMENHOTO
3aKOHO/IATENbCTBA. | parkaHCKui Kofeke SInMoHNM MOHATHS Opaka He COJIEPIKUT.

TpamuiuonHo B SIMOHUM BBIACISIM JBA BUIa Opaka:

1. Opak 1o pacuety («oMHaii»);

2. Opak, 3aKIII0YaeMbli 10 000ITHOMY, B3aUMHOMY COTJIAcHIO («p3HBai») [2].

B nHacrosimiee BpeMst Opak MO pacdeTy OCTaeTcs JOCTATOYHO TOITYJSPHBIM B STIOHCKOM TOCYJapCTBe,
YTO 0OBACHACTCS OOBEKTUBHBIMH UCTOPUYECKUMH 0COOCHHOCTAMU. «OMHUaiy MONIy4n CBOE pacipocTpaHe-
Hue B 19 Beke cpemu Bcex CiIo€B HaceneHus SlnoHnn. MoXHO cienarh BBIBOJ, YTO B SIMOHUK MOTYT HACHIIb-
HO TIOXEHUTb MYXXYMHY M XCHLIMHY, B TO BpeMs Kak B Poccum Opak siBisieTcsi JOOPOBOJBHBIM COIO30M
MYKYMHOH ¥ KEHIIHUHBI [2].

Tem He MeHee, paHBal MONTydaeT Bce OOJbIIEee pacpocTpaHEeHUe cpeau HaceneHus. HemocpeacTBeHHO
Onaronapsi 5TOMY MHCTHTYT Opaka MpoAoJKaeT Pa3BUBATHLCS, MOSBIISIIOTCS HOBBIE (popMbl. C pa3BuTHEM Ce-
MEHHOTO TIpaBa BBIAENWJICS TaK HAa3bIBAEMBIM CMEIIAHHBIA Opak - Opak MeXIy AIMOHCKUMH TpakKIaHaMH U
nHocTpaHmaMu. OHAKO STOHCKHE BJIACTH HE TOAJIEPKUBAIOT JAHHYIO TEHJICHIIMIO, O YeM MOXET CBHUJE-
TEJNbCTBOBATH YCIOXKHEHHE NoyueHue Bu3bl ¢ 2005 rona. Kpome Toro, B 11e10M OTHOIIEHHE SIIOHCKOTO 00-
LIECTBa K CMEIIAHHBIM OpakaM MO-MPEeXHEMY OCTaeTCsl JOCTATOYHO CIOXKHBIM M HEOJHO3HAUHBIM [3].
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B cootBerctBuu co ct. 731 I'K fAnonun yctaHoBieH eauHbId OpayHbI BO3PACT, C MOMEHTa TOCTHXKE-
HUS COBEPIICHHOJIETHS, T. €. ¢ 18 neT. B SImonum 3ampeniaercss MHOTO)KEHCTBO, 0 4eM roBoput ct. 732 'K
[1].

B fInoHuun oTCYTCTBYIOT OpraHbl 3allicell aKTOB IPaKIAHCKOTO COCTOSIHUS, Kak U B Poccun. bpaku pe-
THCTPUPYIOTCS. B OpraHax TOPOJCKOW M CENbCKOM aJIMUHHCTPAlMH IYTEM IOAa4M 3asBIICHHH, KOTOpPHIC
MMEIOT CBOIO CHENHANbHYIO0 YHH(PHUIMPOBaHHYIO GopMy. OOS3aTensHBIM YCIOBHEM SIBIISIETCS] TIPUCYTCTBHE
JBYX CBHJIETETCH.

Cornacho ct. 739 I'K SInonunu, Opak BCTymaeT B CHIIy IMyTe€M IOAAa4YH yBEJOMIJIEHHUS] B COOTBETCTBHU C
3akoHoM 0 peructpanuu ceMbu (3axoH Ne 224 ot 1947 r.). Takoe yBemomiieHHE TIOAAETCS MOCTE MPOLETYPHI
MTOATBEPKIACHIHSI O TOM, YTO 3aKJIF09aeMblil Opak He HapymaeT cT. 731-736 I'K Anonun, a Taxke Ipyrux 3a-
KOHOB M mpaBwi. MHave Opak He OyaeT neiicTBUTENbHBIM [4].

SmoHckoe ceMeitHOe 3aKOHOAATENbCTBO UMEET HHTEPECHBIE OCOOCHHOCTH, KACAIOIINECs PACTOPKEHHUS
Opaka. 'K Slmonun npu3Haer cienyromye OCHOBaHHS U Pa3Boaa:

1. mapymenue cynpyrom cynpysxeckoi BepHoctH (. m. 1 m. 1 cr. 770 I'K Smonnmn);

2. nenobpocoBecTHoe ocTapnenue (1. m. 2 1. 1 ¢t. 770 I'K Snonun);

3. OTCYTCTBHE CBEJICHHH O Cymnpyre B TeueHue Tpex u 6onee yieT (1. 1. 3 m. 1 cr. 770 I'K SAnonwun);

4. HewznednMas AyIIeBHas 00Je3Hb TsoKenol creneHu (1. m. 4 m. 1 ct. 770 I'K Snonun);

5. HanMuue APYTHX BaYKHBIX MPUYHH, JACTAIOIINX HEBO3MOXKHBIM MPOJobKeHne Opaka (. m. 5 m. 1 cT.
770 T'K Anonun) [1].

I'K SInoHuu npenycMaTpHUBaeT CACAYIOIINUE BUIbI PA3BOJOB:

1. pa3Boji, OCHOBaHHBIN Ha B3aHMHOM COTJIACHU CYNPYTOB;

2. pa3BoJ C IPUMEHEHHEM MPOLEIyphl MEAHALIUK B CyJIe N0 CEMEHHBIM eaM (CUTyaluu, B KOTOPBIX
CYIPYTH HE MOTYT JOCTHYb COIJIACHUsI CAMOCTOSTENHHO);

3. pa3BoX MO PELICHUIO CyJa [0 CEMEWHBIM JIeaM, KOTOPbIM MPUMEHSETCS B CIIy4dasiX HEAOCTHKEHUS
corjracus 1npu NpuMEHCHUN MEIUAI,;

4. pa3Boj IO pEIIeHHI0 pailoHHOTO cyaa. Eciii CTOPOHBI HE COTIIACHBI C PEIICHUEM Cya 10 CEMEHBIM
JieJiaM, TO OHH UMEIOT TIPaBO TOaTh 3asBICHUE B palloHHBIH ¢y [1].

COBMECTHO HaXKUTOE UMYIICCTBO JACIUTCA B PAaBHBIX JOJIAX. CHC]_[I/I(bI/I‘ICCKOI\/'I BO3MOKHOCTbBIO ABJISACTCA
B3BICKaHHE JICHEKHON KOMIIEHCAIMY 32 U3MEHY U JIpyroe (pu3nveckoe U (MIH) ICUXOJIOTHIeCKOe HACUIIHE,

NIPUYMHEHHOE KeM-TO U3 cynpyros - B A} (ucapé:). Takoe TpeGoBaHus IpH pacTOpKeHHH Opaka sBJseTCs

TpeOOBaHUEM BO3MEIEHHS yIlepOa 3a HPaBCTBEHHBIE M (PU3MYECKUE CTpaJlaHHs OT JEHCTBUI MPOTHBOIO-
JIO’)KHOW CTOPOHKI (HAapUMeEp, U3MEHa CYNpYT, TOCITYKUBIINX TPUUNHON pa3Bosa [1].

Komnencanus sBnseTcst AeHEKHBIM BbIPaXKEHUEM TeX NMCUXUYECKUX CTPaJaHHi, KOTOpbIe ObUIH MPUYH-
HEHBI CYIPYroM BHHOBHBIM B MpPEKpAIIEHUH CEMENHBIX OTHOIEHNH, CpOK MCKOBOM JAaBHOCTH MOJaHHBIM
HCKaM cocTaBisieT 9 jer. JIeHbru BO3MOXHO B3BICKATh AAXKE C JIMLA, C KOTOPBIM M3MEHMIIH MPU YCIOBHH,
YTO JAHHOE JIUIIO 3HAJIO O CEMEITHOM MOJIOXKEHUH CYNPYTrH. JlaHHYI0 KOMIIEHCALUIO MOKHO ITOJIYyYUTh B XOJI€
Opaxopa3BOIHOTO MPOIEcca, IPOBOJUMOrO B ceMEHHOM Wi pailoHHOM cyne. CyMMa omnpezesnsieTcs B Kax-
JIOM KOHKPETHOM cJIy4ae, UCXOJsl U3 O0OCTOSTEIbCTB, KOTOPhIC MPUBEIU K Pa3BOAY: MPOJOIDKHTEILHOCTH
Opaka, CpOK pa3ieibHOr0 NPOKUBAHUS, BO3PACT CTOPOH, IM0JI, MaTepHalbHOE MOJI0XKEHHe, podeccun cTo-
POH, CTEeHb COTPYIHHYECTBA CTOPOH, HAJTMUYUE OOIMX JeTel, 00CTOSATEIbCTB CEMEHHOW KU3HH, pazMep
aIMMEHTOB, HEOOXOUMOCTb COAIEPKAHUs, 1ocie pa3Boaa u T. 1. Cyn (okycupyeT BHUMAaHUE HA TOM, pa3-
PYILIEHBI JIU CEMENHBIE OTHOLIEHMS B PE3YJIbTATE CYNPYKECKOM M3MeHbl Wi HeT. CymMMa Takod KOMIIEHCa-
MU MOXET JOCTUTATh IpUMeEpHO 110 5,3 MutH ¥ (3,2 mutH pyOneit) [2].

Jloruky 3aKoHOJATENs 10 TOBOJY BBEJICHHMS MpaBa Ha JaHHYIO KOMIICHCAIIUIO MOXHO BIOJHE O00bBsIC-
HUTH. COXpaHEHHUE CYNPYKECKOH BEPHOCTH SIBIISICTCA B3aUMHON 0053aHHOCTBIO CYNPYIroB, KOTOpPasi BhITEKa-
€T U3 CaMoro xapakTepa OpayHbIX OTHOLICHHN. | '0Cy1apCcTBO €O CBOEH CTOPOHBI HE MOXKET KOHTPOJIMPOBATh
WCTIOJTHEHHE TaKOTO poja 00s3aHHOCTEH, TaKk KaK JMYHBIE HEMMYIIIECTBEHHBIE OTHOIIEHUSI CTOPOH, OJTHAKO
OHO HAallUIO aJbTE€PHATUBY B KAUE€CTBE BO3MOXHOCTHU B3BICKAHUs MOPaJIbHOTO Bpena. CBsi3aHO 3TO ¢ I1y0o-
KOH LIEHHOCTBIO HHCTUTYTa CEMbH, YTO OOBACHSETCS HICTOPHEN 3BOJIIOLMH JAHHBIX OTHOIIECHUN B SImOHMH.

Eme omgHO# 0COOEHHOCTBIO SITTOHCKOTO CEMEWHOTO MpaBa SBISETCS HEIOMYIIEHHE COBMECTHOM ONEKH
HaJ JIETbMU B Cly4ae pa3Boja, JJaXKe €cid 00a POoAUTENs COIJIacHbl Ha 3TO. JleTH Yale BCEero OCTaroTCs C
MaTephblo, a OTel 0053aH BHIMJIAYUBATD ATMMEHTHI.
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B Hacrosime ctatbe pacKpHITHI OCHOBHBIE MEPBI MPEAYNPEKACHHS 3I0yTIOTPEeOIICHNH MpoLecCcyaabHBIMHU IpaBa-
MH, IPUMEHIEMBIE B TP)KJAHCKOM CYIONIPOU3BOACTBE. B cTaThe MpHBENCH CPaBHUTEIBHO-TIPABOBOIT aHAIN3 TPABOBBIX
HOPM pa3HbIX TOCYAApCTB MO 00phOE CO 37I0ynoTpedIeHneM polieccyalbHBIMU paBaMu. KpoMe Toro, B cTatee UMe-
I0TCSI IPEATIOKEHHS TI0 COBEPIICHCTBOBAHUIO NMPEAYIPEAUTEIBHBIX MEP MPOIECCYAIBHBIX 3I0YIOTPEOICHIH.
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Prevention of abuse of procedural rights in civil proceedings: comparative legal aspect
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Cpenn Mep TpakIaHCKO-TIPOLIECCYaNbHOTO MPUHYXIEHHUS HauOojee IMAAsSIMMA 1O OTHOIICHUIO K
YYaCTBYIOIIMM B JIeJie JIMIaM, 3JI0yIOTPEOUBIINM CBOMMH IPOIECCyalbHBIMU MPaBaMU, SBISIOTCS MPETy-
MpeauTeNnbHbIe Mephl. JJaHHbIE MEphl HANPABJICHBI HA HEAOMYIICHUE 3JI0YIOTpeOIeHNH TpolieccyabHBIMU
MpaBaMH U Ha IPOPHUIAKTHKY TAKOTO POAA MPAaBOHAPYILIECHUH.

IIepBoil rpakIaHCKO-NPOLECCYAILHON MPEAYIPEAUTEIBLHON MEPOH, U3BECTHON OTEUECTBEHHOMY IIpa-
BY, MOXXHO CYHTATh YCTAHOBJIEHHOE YCTaBOM I'Pa)JIaHCKOTO CyJIONpPOU3BOACTBA 1864 I. MpUHECEHHE TAXKY-
LIMMUCS IPUCATH C LENbIO IPEABAPUTEILHOTO NOATBEPKACHUS X JOOPHIX HaMEpeHHH [5].

Cpenn rpaxIaHCKO-TIPOLIECCYaNbHBIX NPEAYNPEIUTENbHBIX MEpP, HU3BECTHBIX COBPEMEHHOMY OTede-
CTBEHHOMY IIpaBy, MOXHO Ha3BaTh:

1) Ilpeanoxenue cyna COBEpIINTh IEHCTBUS, HANpaBICHHbIE HA HEJOMYILIEHNE MPOLecCyaIbHbIX 3710~
ynoTtpebnennii. B paMkax naHHOH IpaskAaHCKO-TIPOLIECCYATbHOM MPenylNpeauTeIbHOH MEphl CyA MOXKET
MPEUIOKUTh YYaCTHHKAM ITPOIecca COBEPIIUTh KaKUe-TH0O0 MpoleccyalbHble ASHCTBHS MM BO3JIEPKATHCS
OT MX COBEpIICHHS, C IeTbI0 HEeAOMYIICHUs 310ynoTpebaenus npaBoM. [Ipeqiaraemeie CyioM K coBeplie-
HUIO JEWCTBHSI JOJDKHBI HOJHOCTBIO MCKJIIOYaTh BO3MOXKHOCTB 3JI0YNOTPEOICHUs] MPOLECCYalbHBIMU pa-
BaMH U 3aCTaBUTh HEJOOPOCOBECTHOI'O YYACTHHKA MPOIecca OTKA3aThCsl OT COBEPILIECHHS ISHCTBUH, TPOTHU-
BOpEYALMX LEIsIM CyJIONpPOU3BOJCTBA. B ciyyae coryacusi ydacTHHKa IPOLECCAa COBEPLIUTh IEHCTBUSA,
npeJiaraeMble CyI0M, OH JIMILIAETCS BO3MOXKHOCTH 3JI0yIOTpeOIeHNs TpoLieccyalbHBIMU ITpaBaMu. Eciu ke
Y4acTBYIOIIEE B JI€JI€ JINLO OTKA3bIBAETCS OT COBEPILIEHMSI NMPOLECCYaIbHBIX AEHCTBHUN, NpelaraéMbIX Cy-
JIOM, OHO (PaKTHYECKH TIOATBEPIKAAET CBOM KOPBICTHBIE HaMepeHUs. [l HarIsTHOCTH, B Ka4ecTBEe IIpuMepa
MOJKHO TIPHUBECTH CUTYAIIMIO, KOTJIa YYACTHUK Ipollecca 3asiBIISICT 3aBEJIOMO HEOOOCHOBaHHOE X0JaTaiicTBO
00 ncTpeOOBaHMHN JOMOJHHUTENBHBIX JOKA3aTeNbCTB C LENBI0 3aTATMBAHUS CPOKOB PACCMOTPEHUs Aena, a
CyJ, B CBOIO OYEPENb, PYKOBOJACTBYsCH nojioxkeHueM cT. 57 T'TIK P®, npocut nuilo, 3asBuBLIee XoAaTai-
CTBO, 00OCHOBaTh, KaKkue HOPUIAMYECCKH 3HAYMMBIE OOCTOSTEIbCTBA 10 JIETY MOTYT OBITh TOATBEPKIACHBI
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JTaHHBIMU JToKa3aTenbcTBaMu [1]. Ecnm 3asBuTEND X0OHaTaiicTBa HE CMOXKET JOKa3aTh €ro 00OCHOBaHHOCTS,
TO CyJl OTKQKET B €ro YAOBJIETBOPCHUH 38 HEOOOCHOBAHHOCTEIO.

B pamkax yka3zaHHOU I'paKIaHCKO-NPOLECCYaJbHOU MPEeAYyNPEAUTENbHON MEPHI CYl, C UEIbI0 HENOIY-
IIEHHS 3JI0YTMOTPEOICHUS TTPOIECCYANbHBIMI TPaBaMt, MOKET MPEUIOKHUTh YIaCTHUKY TpOIecca BO3IEp-
XKaTbCsl OT COBEPILUCHMS ONpeleNeHHbIX eicTBUil. Hampumep, ecnu ydyacTHHK Mpolecca OTKa3bIBaeTCs OT
MIpeIoCTaBIeHIs NCTPeOyeMBIX TOKA3aTEeNbCTB, Cy/l MOKET yKa3aTh 3TOMY JIMILY Ha HEJAOMYCTUMOCTh CO3/1a-
HUS IPETIATCTBUH 110 UCCIIEIOBAHUIO CY/IOM JI0Ka3aTeNbCTB. B Takoil cutyaruu Jumo OyaeT BBIHYKIEHO JIH-
00 corjacuTbesa C CyJOM M MPEICTaBUTh UCTpeOyeMble TOKa3aTenbCTBa, JTHOO BCTYNUTh B MPAMYIO KOH-
(GpoHTaIMIO C CYAOM, YTO JacT Cydy OCHOBAaHHMs IOJlaraTh B ACWUCTBHUSX CyObeKTa HalMuue NPU3HAKOB
He00pOCOBECTHOTO TTOBEACHMS [4].

2) Eme onmHON Mepoil rpakJaHCKO-NIPOLECcCyaabHOTO MPEAYNPEKACHUS MOKHO Ha3BaTh Pa3bICHEHHE
y4acTHUKAM Tpolecca uX 005 3aHHOCTH JOOPOCOBECTHO MCIOIB30BaTh UMEIOIINECS Y HUX MpOLecCyabHbIE
mpaBa u 06s13aHHOCTH. B cooTBercTBHH ¢ monoxeHUsMA [ TIK PD (4. 2 cT. 12, m. 1 9. 1 cT. 150, cT1. 165, 9. 1
ct. 193 I'TIK P® u 1.1.), TOMAMO TIPOYHX MPOIECCYATBHBIX MPaB U 00I3aHHOCTEH, Cy/l TOMKEH Pa3bICHATh
y4acTHUKaM Mpoliecca UX 0OS3aHHOCTh JOOPOCOBECTHO IOJIB30BAThCS BCEMH MPUHAUIEKAIIMMUA MM TIPO-
IIecCyaIbHBIMU MPaBaMH, a TAKXKe MOCIEACTBHA 3710ynoTpediaernii umi [1].

Crout 3aMeTUTh, YTO HA MPAKTUKE CYbI HE TaK YacTO MPUOETAIOT K Pa3bsICHEHHIO YIACTBYIOIIUM B Jie-
Jie JMIaM JTaHHOH TpoleccyalbHON 00S3aHHOCTH, YTO MPEACTABISETCS HEAOMYCTUMBIM, TIOCKOIBKY Iepe-
YeHb NPOILECCYabHBIX 00sf3aHHOCTEW JIMI, YYacTBYIOIIMX B Jielie, HE TaKk BeJWK. boiee TOro, ocHOBHas
4acTh MPOLECCYATBHBIX 003aHHOCTEN yUACTBYIOIUMHE B JIeJIe JTUI[AMH HCITONHSIETCS B ITOPSAIKE MTOITOTOBKH
Jenia K pacCMOTPEHHIO, T.e. J0 MEePBOro pa3bsCHEHHS MPOLECCYaTbHBIX MpaB M OO0sM3aHHOCTEH (MCTIOM
OIIAYMBAETCS] TOCMOUUTNHA, O(OPMIIIETCS MCKOBOE 3asBICHHE B HaJyiexallei (opme, MPUKIaIbIBAIOTCS
HE00XO0UMBIE TOKYMEHTHI U PEKBU3UTHI, OTBETYMKOM TOJAIOTCS BO3PAKEHUS HAa UCK U T.II.).

[To cmeicay 4. 2 ct. 12 I'TIK P® cyx, oxpaHsis 00bEKTHBHOCTD, OECITPUCTPACTHOCTh M HE3aBUCUMOCTH,
PYKOBOJHT TPOLECCOM M MPENyNPeKAaeT YYaCTHHUKOB TMpoliecca O MOCIEACTBUAX COBEPIICHHUS MM HECO-
BEpIIICHUS OMpEAENCHHBIX MpoleccyanbHbIX aekcTBuil [1]. Ha cyx BosmokeHa 00s3aHHOCTH 1O pa3bsiCHE-
HUIO CTOPOHAM TIO JIeNTy TTOCIIEACTBHI OTKa3a OT MCKOBBIX TPeOOBaHUM, MPUHATHS UCKOBBIX TPeOOBaHWHA U
3aKITIOYEHUS] MUPOBOTO COTJIAIICHUS M0 Jieny. Takxke Ha Cy/ BO3JIOXKEeHa 00SI3aHHOCTh MO Pa3bsCHEHUIO OT-
BETYHKY, YTO B CiIydae OTKasa B MPEJOCTABICHUN UM JOKA3aTeIbCTB IO JIETy ¥ BO3paKEHHUI Ha UCK B yCTa-
HOBJICHHBIE CPOKH, JI€JI0 MOXKET OBITh PACCMOTPEHO Ha OCHOBAaHWH MMEIOIINXCS y Cy/la JOKA3aTeIbCTB.

[IpencraBnsiercs, 4To Cyqy, B ciaydae OOHAPYKEHHS MPU3HAKOB 3IIOYNMOTPEOICHUS MIPOLECCyaTbHBIMU
InmpaBaMu CO CTOPOHBI YUaCTHUKOB ITpoOI1ecca, HaIJICKUT Ka)I(I[BIﬁ pa3 pa3biACHATL UM NPEAYCMOTPEHHBIC CT.
99 I'TIK P® u 4. 3 cr. 150 I'TIK P® mocneacTBus 310ymoTpeOieHns mporeccyaabHbIMU TIpaBaMu. JlaHHOE
NeficTBHE CyJa HE MOXKET OBITh PAaCIIEHEHO, KaK NMpsMOe OOBHHEHHE YYaCTHHUKA B TIOMBITKE 3JI0YMOTPEOUTH
MpoIecCyalbHBIM MTPABOM, a JIIIb MPEIYNPEXKIACT JHUII0 O TOM, YTO B CIIydae COBEpPLICHUS UM 3JI0yNOTpeO-
JICHUA NIpaBOM, JJIsI HETO MOT'YT BOBHUKHYTb HETAaTUBHLIC ITOCJIICACTBUA. BO3MO)KHO, 4ToO B Cliy4a€ NpUMEHE-
HUS JAaHHOU IpeIyIpeIuTEIbHON Mephl YYaCTBYIOIIEE B JIeje JINI0, KOTOPOE HaMepeBaeTCs 3II0YMOTPEOUTh
MpOoIeCcCyalbHBIM MPABOM, OTKXKETCS OT CBOMX HEJIOOPOCOBECTHBIX HAMEPEHHH, MOOOSIBIIUCH BOSHUKHOBE-
HUA HETAaTUBHBIX HOCHe}ICTBHﬁ.

3) B kadecTBe elie OJHON rpakIaHCKO-TIPOIECCYAIBHON MPeAynpeuTeIbHON MEphl, HETIOMMEHOBAH-
HOH B JEWCTBYIOIIEM 3aKOHOAATEIhCTBE, MOXKHO HA3BaTh YIOCTOBEPEHHE YYACTHHUKOM MPOIecca HaTHUIUSL
HJIN OTCYTCTBUA OIPECACIICHHBIX q)aKTOB.

B kauecTtBe mpumepa NeHCTBHS JaHHOU NMpeRyNpeaUTeIbHOW Mephl MOXKHO MPHBECTH YIOCTOBEPSIO-
Iy TOANMUCh. Ecu yyacTByrolee B el JHUI0 MOCIe 3aKPhITHS Cy/Ie0HOTo 3ace/JaHus CTaBUT CBOIO JIM4-
HYIO MTOJIMUCH B PACIIHCKE-U3BEIICHUU O BPEMEHHU M MECTEe PACCMOTPEHHUS Jiesa, TO B JallbHEHIIeM, B Cilydae
HEsBKH Ha clenyrolee cy1e0Hoe 3aceanne, 3TO IO HE CMOXKET COCNaThCsl Ha HeHaIe)Kallee N3BEIIeHNe
0 BPEMEHM U MECTE PACCMOTpEHMS Jena [4].

Hexkotopsle apyrue Mepsl TpaXkIaHCKO-IIPOLIECCYATIbHOTO MIPUHYKICHUS TAKXKE MOTYT OKa3blBaTh IIpe-
OyIpeAUTeNbHBIA 3P (EeKT B OTHOIIEHUH 3JI0YNOTPeOIeHNH NpollecCyalbHBIMU MpaBaMu. B kadectBe npu-
Mepa MOYKHO BBIJICJINTH OTKAa3 B YAOBJIETBOPCHUH HEOOOCHOBAHHBIX XOJATaliCTB. YKa3aHHas Mepa OJHOBpe-
MEHHO BBICTYIAaeT B KauyecTBE 3alIMTHOW Mephl NPOLECCYAIbHBIX HapyIIEHUH U MperynpekaacT
MOTEHIHATBHBIC 37I0yTTOTPEOJICHHS TTPOIIECCYaANTbHBIMHU IPABAMH.

Kaxk oTtmedaeTcst B IoOpuIuvecKoi HayKe, OCHOBHOM MpoOIieMoit B cpepe mpeaynpekaeHus 3I0yIoTpeo-
JICHUH TpoLecCyalIbHBIMH MIPaBaMu, SBISiETCS NMpolieMa KBaIM(UKAIMK HPOLECCyalbHBIX JeHCTBUI B Ka-
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YecTBe 30YNOTpeOIeHHH MpoLecCyalbHBIMU MpaBaMu. C STHM HENb3s HE COTIACUTHCS, IOCKOJIBKY BBIBOJ O
He100pPOCOBECTHOCTH JIUIIA AETaeTCs CyIOM Ha OCHOBAHUH MPEIIIONI0KEHHH.

Ha ocHoBanuu aHann3a NpakTUKH 3apyOEXKHBIX CTPaH MOXKHO CHENAaTh BBIBOJ, YTO AJISI PELICHUS IPO-
Onembl KBIM(UKALMK POLECCYANbHBIX JEHCTBUN B Ka4eCTBE 3JI0YHNOTPEOJICHUN HpoLeccyalbHbIMU IIpa-
BaMH BO MHOT'HIX CTpaHaX BBOAATCS U3MEHEHUsI 3aKOHOJATEIbCTBA B YaCTH MEXaHU3Ma Cy1eOHOTO PYKOBOI-
CTBA I'PAKIAHCKUM CYyIONPOU3BOICTBOM.

Crout 00OpaTUTh BHUMAaHUE HA TO, YTO €IIE B AOPEBOJIOLMOHHON IOPUANYIECKON HayKe BBIABUIAIHCH
MPEeIOKEHHS] TI0 YCUJICHUIO MEXaHU3Ma IPOLECCYalbHOIO KOHTPOJIA CyAa B LENAX MNPeAyNpexaAceHUs U
MPOTUBOACHCTBHUS POLIECCYATBHBIM 3II0YIOTPEOICHUSM.

TenaeHunIo Mo yBEJINYEHUIO KOHTPOJIBHBIX IOJHOMOYHH CyJa B IOJIHOM Mepe MOXKHO Ha3BaTh OOIe-
MHUPOBOH, TIOCKOJIBKY OHa 3aTPOHYJa Ja)Xe CTPaHbl OOILIETO MpaBa, AJs KOTOPBIX MpOLEcCyalibHas aKTHB-
HOCTh CyZa He sIBISieTCS XapakTepHoil. Takue n3MeHeHusi 00YyCIOBJIEHBI HEOOXOIMMOCTHIO oOecredeHust
JOCTyIa K IPaBOCYIUIO B Pa3yMHbIE CPOKH IOCPEACTBOM AMCLUILUIMHAPHOTO BO3JCHCTBUS CyAa Ha TSDKY-
LIUXCSL.

B nanHOM OTHOLIEHUH HHTEPEC MPEACTABIACT ONBIT AHTINU Tocie NpuHsTUs pedopmsl Jlopaa Byneda
B 1998 r. JlarH0i#1 petdopmoii ObLTH BHECEHBI H3MEHEHHS B TPAXKIaHCKOE CYAOMPON3BOICTBO B YACTH YBEIH-
YeHUs! aKTUBHOCTH cyna. B pesynbrare, KynbTypa BeieHUs CyAeOHBIX 3aceqaHnii B AHITIMU IpeTepena cy-
[IECTBCHHBIE N3MEHEHHUSI, MIOCKOJIBbKY CyJIbU MOJYYHIH OOJIbIIE MOJTHOMOYHHA TI0 KOHTPOJIO X0/1a CyIeOHBIX
pa3buparenseTs [5].

Kak oTmeuaeTcst B IopHUIMUECKON JMTEpaType, Takas HexapaKTepHas yepTa Ul CTpaH oOLIero mpasa,
KaK yBEJIMUYEHHE KOHTPOJIBHBIX MOJHOMOYHN CyJa, CTajla MOBCEMECTHO MPHUMEHSATHCS B CTpaHaX aHTJIOCAK-
COHCKOMH IpaBoBoil cembH. B kauectBe npumepa moxkHo npusectu CIIA, rae B aqMUHUCTPaTUBHOM IIPOU3-
BOJCTBe OblIa YCHJIEHa poOjb CyAa U peopMupoBaHUE 3aKOHOAATENbCTBAa cTpaH KapuOckoro peruona mo
anayoruu ¢ peopmoii Jlopna Bynwda, npunsatoit B Auriuu [5].

TenneHus Mo yBeIWYEHUIO KOHTPOJIBHBIX MOJHOMOYMH Cy/a TakXe 3aTpPOHYJa CTpaHbl C KOHTHHEH-
TalnpHOU cuctemoi mpasa. Kak ormeuaercs, B 2001 r. B ['pasxxnanckoe npoueccyanbHoe ynoxenue ['epma-
HUM OBLIM BHECEHBI M3MEHEHUS], PAaCIIUPUBIIKE OJHOMOYHS Cya. B yacTHOCTH, 3TO KOCHYJIOCH PONU cyaa
B 4acTH cOopa JoKa3arenbeT [5].

B mporeccyanpHOM 3aKkoHOAATEILCTBE Poccuiickolt demepanun Takxe MpociekKUBAOTCS MOMOJI3HOBE-
HUA B CTOPOHY YBEJIMYEHUSI KOHTPOJIBHBIX OJTHOMOYMH cyna. B 3Toil cBa3u ctout orMetuth denepaibHblil
3akoH oT 27.07.2010 1. Ne 228-03 «O BHeceHMH M3MEHEHMH B ApPOUTPa)KHBIH MPOLECCYaTbHBIH KOIECKC
P®» [4], xoTopbIM Cyay Oblla JaHa BO3MOXKHOCTh yCTaHABIHMBATH CPOKU JUIS COBEPIICHUS YHYaCTHUKAMHU
mpoliecca onpeiesIeHHbIX eHCTBUH, 32 HapyIIeHNEe KOTOPBIX HA YYACTHUKOB IPOILECcCa MOTYT OBITh BO3JIO-
EHbI CyJeOHbIE pacX0/Ibl BHE 3aBUCMOCTH OT PE3yJIbTaTOB PACCMOTPEHUSI Jefa.

Kpome Toro, crout orMetuTs npuHATHI B utone 2018 roma denepanbHbIil KOHCTUTYIIMOHHBIA 3aKOH
Ne 1 ®K3 «O BHecenuu uzMeHeHn B PenepaibHbI KOHCTUTYIMOHHBIH 3aKk0oH «O cynebHo cucteme Poc-
cuiickoil @enepanun» 1 OTAENbHBIE (heaepalibHble KOHCTUTYLIMOHHBIE 3aKOHBI B CBSA3M C CO3JIaHMEM Kacca-
IUOHHBIX CYJIOB OOIIEH IOPUCIUKIINKA U aleJUIUOHHBIX CyJ0B 00mIel IopucauKIumy. UTorom npuHATHS
JTAHHOTO HOPMAaTHBHOT'O aKTa CTaj0 CO3/IaHUE KACCAIIMOHHBIX U aleJUISIIMOHHBIX CYy/I0B OOIIEH IOPUCINKINU
10 aHAJIOTHH C CUCTEMOH apOuTpakHbIX cynoB PD. JlanHble ©3MEHEHHsI ObLIIM BBEACHBI B LIEJIAX MOJIEPHU3A-
LMW CUCTEMBI CyJIOB OOLIEH FOPUCIMKLIMY 1 TIOBBIILICHUS HE3aBUCUMOCTH CY/AWI NIPH pacCMOTPEHKH Ae [3].

[Ipu paccMoTpeHMH Tpa)JIaHCKO-TIPOLIECCYATbHBIX MPeAYNPEIUTENbHBIX MEP CTOUT OOpaTUTh BHUMA-
HHUE Ha TO, YTO JAJISl Pa3BUTHUS AaHHOU c(epbl AeATeNTbHOCTH HEOOXOANMO YUUTHIBATh MEPONPHITHS, TPOBO-
JMMbIE YYEHBIMU-IOPDHCTAMH U 3aKOHOJATENEM, IO PELICHUIO Mpo0jeM, CyLIECTBYIOIINX B AaHHOU cdepe.
Jnisi coBepIIEHCTBOBAHUSI MEXaHU3Ma TPECEUeHUs] MPOIEeCcCyalbHBIX 3JI0YNOTPEOIeHHH, B HETO JOJDKHBI
OBITh BKIIOYEHBI 3 QEKTUBHBIC TPEBEHTUBHBIE MEPHI 110 MPEIOTBPAICHUIO HETOOPOCOBECTHBIX JIEHCTBUH.
B nensx peanusaunu npuUHLIMIA KOHTPAEHCTBUSA U Oojee 3QPEeKTUBHOrO MpeAyNpeXaeHUs 310ynoTpediie-
HUH MPOIECCYaTbHBIMH MPAaBaMHU HY)KHO TIPOBOJUTH MEPOTIPUSATHS, HAPABICHHBIE HA PEIIEHNE MTOCTABJICH-
HBIX 3aKOHOJAaTEJIeM 3a/1ad.

PykoBozcTBYSCh 3a1a4aMu CyIONPON3BOJICTBA MOKHO KOHCTaTHPOBATh, YTO UMEETCS HEOOXOANMOCTh
B CTUMYJISIIIMH TSDKYIIMXCS K 3aBEPIIEHUIO0 PAaCCMOTPEHHS TPAXKIAHCKUX JIEJ ITyTeM 3aKIIOYEHHS MUPOBBIX
cornamenuii. J{s peanuzanuy yKa3aHHOW IENN CYAbSIM, TIPY TIOATOTOBKE K PACCMOTPEHHIO JeNia 10 CyIIle-
CTBY, HEOOXOJUMO MAaKCHUMAaJIbHO TOXOMAYMBO OOBSICHUTh YYACTHUKAM BO3MOKHOCTD 3aKIIOYEHHS MUPOBOTO
COTJIAIICHHS ¥ MPEUMYILEeCTBA JAHHOTO MHCTUTYTA. JJaHHBII BOIIPOC NOIEKHUT OoJiee AeTaIbHOMY PEryJiu-
POBaHUIO B COOTBETCTBYIOILEM ITIOCTaHOBIIEHUH BepxoBHoro cyna P®.
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Kpowme Toro, 3HaunTeNbHAS YacTh MPOLECCYaTbHBIX 3JI0YMOTPEOICHUI MOXKET OBITh MIPEIyNpEeKIcHa 3a
CYET YBEIUUYCHUS YHCIIA JIEN, PACCMATPUBACMBIX B MOPSAKE YIPOIICHHOTO MPOU3BOCTBA. BHE 3aBUCHMOCTH
OT TTOPSAKA PACCMOTPEHUS JIeTia, B ICKE JIOJDKHO CO/IEPIKAThCs yKa3zaHHe Ha TO, B YeM WMEHHO 3aKIII0YaIoCh
HapylIeHre TpaB UCTIIA.
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Oco0eHHOCTH MPABOBOIr0 PeryJIUpOBAHUS JUCTAHIMOHHOTO TPYAa pa00THUKOB
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COVID-19 yckopun Murpanuio padOTHl B OHJIAMH Cpele M MpeBpaTWi Hall MHP B TIIO0ATBHYIO JTaOOpaTOPHIO
ylIaneHHo# paboTel. Kak mokaspiBaeT MPaKTHKa, Psii TOCYJapcTB OKa3ajluCh IOTOBHI K BCEOOLIEMY Iepexomy Ha JAu-
CTaHIMOHHBIN popmaT paboThl, a Apyras 4acTh HeT. B CBA3M ¢ 3TUM, NPECTAaBIACTCS JIOTHYHBIM IIPOBEACHHE CPaBHH-
TENBHO-TIPABOBOI0 aHAIIM3a PErYJIHPOBAHMA JUCTAaHIMOHHOTO TPYJa B Pa3IMYHBIX CTPAHaX, YTOOBI BBIIBUTH KaK MO3HU-
TUBHbIC, TaK W HEraTHBHBIC aclleKTbl B KOHKpEeTHOW cucreme. Ha ocHoBe aHamm3a cOpMHpOBAaTh CTPATETHIO
JIANTbHEHILIETO Pa3BUTHS OTEUECTBEHHOTO 3aKOHOIATENILCTBA B cepe peryIMpoBaHus JUCTAaHIIUOHHOTO TPY/a.

Kniouegvie cnosa: nUCTaHIIMOHHBIN TPYA, TeJaepadoOTa, IPABOBOE PEryIHUpOBaHKe, KHOepOe30MacHOCTh, NaHEMUs,
3apyOeHBIN OTIBIT.

Features of legal regulation of remote work of workers in Asia-Pacific countries
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COVID-19 accelerated the migration of work to the online environment and turned our world into a global labora-
tory of remote work. As practice shows, a number of states were ready for a universal transition to a remote format of
work, while the other part was not. In this regard, it seems logical to conduct a comparative legal analysis of the regula-
tion of remote labor in various countries in order to identify both positive and negative aspects in a particular system,
and on its basis to form a strategy for the further development of domestic legislation in the field of remote labor regula-
tion.

Key words: remote labor, telework, legal regulation, cybersecurity, pandemic, foreign experience.

Hogast koponasupycHas ungekiust COVID-19 crana npuunHO#l naHIeMiu BO BCEMHPHOM MaciiTade,
IIPU 3TOM JIOTUYHO, YTO PBHIHOK TPyJa B MHOCTPAHHBIX IOCYIAPCTBaX TAKXKE MPETEPIIEN ONpeesieHHbIE U3-
MeHeHus. [1ocKopKy 4acTh roCyAapCTB OKa3aJlMCh TOTOBBI K BCEOOIIEMY MEPEXOJy Ha JWCTAaHIIMOHHBIN
dopmar paboTbl, a Jpyras 4acTh HET, LENecOO0O0pa3HbIM TPEACTABISETCS NPOBEIACHUE CPABHUTEIHHO-
MIPaBOBOT'0 aHAIM3a PErYJIMPOBaHHUA AMCTAHLIMOHHOTO TpyZda (TeraepaboThbl) B pa3iIMYHBIX CTPaHaX C LIEJbIO
BBISIBJICHHS MTO3UTUBHBIX W HETAaTHBHBIX aCHEKTOB B KOHKPETHOM CHCTEME, a TaKKe ONPEAEICHUSI BO3MOXK-
HBIX TOJIOKHUTEIBHBIX 3aMCTBOBAHHM M3 OMBITa IPYTHX T'OCYAApPCTB.

st Hagama XoTenock 661 OTMETHTH, 4To ThaBa 49.1 TpymoBoro xoaekca Poccutickoit denepariu (ma-
nee — TK P®D) [6], nocsmennas Tenepadore, Obia BKitodeHa B Tpynosoii koneke PO eme B 2013 roxy,
MIPU 3TOM OHa He OblTIa OCOOCHHO PaclpOCTPAaHEHHON MPAKTUKOH JI0 MaHAeMuH. B pe3ynbraTe, HOPMBI, MTpH-
HATBIE B JIOMAHIEMUHHBIA MEPHUOJ, OKa3aJUCh HETOTOBBIMHU K BBI30BAM COBpPEMEHHOCTH. OJHAaKO yxke B
Havane 3umbl 2020 r. poccuiickuii 3akoHoaarenb NpuHAn deaepanbHbiil 3akoH Ne 407-03 [7], koTophIi
paspermi 3HaYUTeNIbHOE KOJTMYECTBO MPOOJIeM, CBSI3aHHBIX ¢ AUCTAHIIMOHHON paboToii.

BwMmecTe ¢ Tem, Juis anbHERIIEro COBEPIICHCTBOBAHHS OTEUECTBEHHOTO 3aKOHOIATEIbCTBA B cdhepe Ju-
CTaHIMOHHOTO TPYyZa, HEOOXOIUMO U3YyUYUTh OCOOCHHOCTH MIPABOBOI'O PETYIMPOBAHUS B 3apyOEeKHBIX CTpa-
Hax. K npumepy, He0OX0MMO aKIIEHTUPOBATh BHUMaHHE Ha 0COOEHHOCTSX PeryJMpOBaHUs AUCTAHLIMOHHO-
ro Tpyna B Kurae.

HecMoTpst Ha XOpOIIO Pa3BUTYIO CHCTEMY pPeTyIUpoBaHUS TeiepaboThl, Kutait mpu GmaronmpusiTHON
SMHUIEMHOJIOTHYECKOW OOCTaHOBKE HE SIBIISIETCS CTPAHOW-CTOPOHHUIIEH NUCTAHIMOHHOTO TPyZAa Ha MOCTO-
STHHOM OCHOBE, TakK Kak OBIJIO BBIABJIEHO, YTO MPHU MOCTOSHHOM TUCTAHIIMOHHOM TPYA€ PaOOTHUK CHIBHO
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W30JIUPYETCSl OT KOJUIEKTHBA, YTO BJIEYET 32 COOOW MpOOIEMBl MCUXOIOTHUECKOrO Xapakrepa. s xuraid-
CKUX Pa0OTHHKOB Ba)KHO YCTaHABIMBATh OOIIME IIETN U Pa3BUBaTh OOIIME IEHHOCTU ¢ paboToaaTtenem [2, C.
34]. Jlns ompeneneHnss CUCTEMBI 3THX CBA3€H KUTAWIBI MCIIONB3YIOT TEPMHUH «TYaHBCH». B CBSI3U C 3THM,
HaunOoJiee NOMYISIPHBIM BUAOM AMCTAaHIMOHHOIO TpyAa B KuTae siBisieTcst ero BpeMeHHas Bapuauus ¢ 1y6-
JUPOBaHUEM PaOOTHI YJAICHHO U Ha CTALIMOHAPHOM paboveM MecTe.

Tak, onbiT Kutas nokaseiBaer, yTo pa3BUTHE yAAIEHHOH pabOTHl BO MHOI'OM ONpEAEISIeTCS] KyIbTyp-
HbIMU (akTopamu. Heo0xonumMo yuuTeiBaTh 0COOEHHOCTH, CJIOKHUBILUECS B TOW WIIM MHOH CTpaHe, BKIIOYast
HaIlMOHAIbHBI MEHTAJIUTET, IPAaBOBbIE TPAAULMKA U UHCTUTYTHI. Clea0BaTeIbHO, MOYKHO C/AETaTh BBIBOJ O
TOM, 4TO AyOJMUPOBaHWE MHOCTPAHHBIX HOPM B JIaHHOM cily4ae HEJOMyCTHMO, TaK Kak MOJ0OHOE OTHOIIe-
HUE K TPYJly POCCUIICKOM CHCTEME COBCEM HE CBOMCTBEHHO.

MoOHO TakXe akLEHTUPOBaTh BHUMAaHHE HA MHAMKWCKOM omnbiTe. MHaus B cpaBHeHUU ¢ Poccuiickoi
Oenepanueii MMeeT Oojiee HU3KUI YPOBEHb MPABOBBIX IAapaHTUN B OTHOIICHHH YCIOBHH U OXpaHBI TPy[a.
Tax, B HIUU TpymOBO# HOTOBOP HE MpeIyCMaTPUBAET COOIIOCHIE YCIOBUI TPyAa, KOTOphIe ObI COOTBET-
CTBOB&JIN KaK CAaHUTAPHBIM, THTMEHUYECKUM, TaK M MPOYMM HOPMaM, 3aKPEIUIEHHBIM B MHOT'OYHMCIEHHBIX
MEXTyHapOJIHO-TIPABOBBIX aKTaX.

Kpome Toro, mpu paccMOTpeHHH T€HAEPHOTO acleKTa pa3BUTHS yAaleHHON padoThl ObLI BBISIBICH BBI-
COKMH ypoBeHb renjepHoro HepaBeHcTBa. [loutn 40% >xenumna B MHIMM HErpaMOTHBI M HE MOTYT I10JIb30-
BaThCs ANEKTPOHHBIMH CPEJICTBAMU CBSI3M [3, C. 56]. YV HHX HET HaBBIKOB, KOTOPbIE MO3BOJWINA ObI UM 3aHH-
MaTbcs yAaJdeHHOW paboroil. UToObl pemnTh AaHHYIO mpobiieMy, HalnmoHadbHBIM IEHTP MPOrpaMMHBIX
TEXHOJIOTHH, B LEJISIX COKPAIEHHUS] TeHICPHOI0 HEPABECHCTBA, PEATU3YeT CIELKYPC MO MOBBILICHUIO KOMIIb-
I0TEepHOW TpaMoTHOCTH. J{aHHBII Kypc yaemsieT oco0oe BHHMaHHE MPO(ECCHOHATBHON MOATOTOBKE CEllb-
CKHUX JKeHIIMH. Tarke B KauecTBe Mep 0 COKpAILEHUIO TeHIEPHOr0 HepaBeHCTBA MHAUNCKUI 3aKOHOJaTeNhb
IpelJiaraeT peaan3oBaTh IPOrpaMMy MO MPEJOCTABICHUIO KEHIMHAM CIIEHHAIbHBIX JbIOTHBIX 00pa3oBa-
TEJTHHBIX KPEIUTOB M CyOCHIMi Ha IproOpeTeHne koMibtoTepHoi Texaukn u [10. Takke, oTMedaercs, 9To
BO MHOTHX TOpOJIaX M CENbCKUX paiioHax VHANN MO-TpeXHEMY OTCYTCTBYET CTaOMIBHOE 3JIEKTPOCHa0Xe-
Hue. JlocTaTOYHO 3HAYMMOM rOCyNapCTBEHHON MHUIMATHBOM CTaj0 CO3/IaHUE TaK Ha3bIBAEMBIX TEINECICH-
TPOB — CIENMANbHBIX OQUCHBIX 34aHUH, T1€ eCTh Bce He00X0aAnMoe 000pyI0BaHUE, C TOYKAMHU KOJJIEKTHB-
HOro jgoctyna B MHTepHET. JTO TpHUBENO K BHYIIUTEIHLHOMY IMporpeccy B 00JacTH MHGOPMAIIMOHHBIX
TexHoJoruii [1; 4].

BrimenepeurciaeHHble THAXWCKUE MPOTPAMMBI IPEACTABISIOTCA MEPOH, Ha KOTOPYIO POCCUHUCKOMY 3a-
KOHOZATEJIIO CIIeAyeT 00paTUTh BHUMAHHE.

Crenyer taxxe oopatutbest K onbiTy CIIA. Uto KacaeTcst perynupoBaHus AUCTAHIIMOHHOW paboTHI B
CIIA, To cama cTpaHa U €€ 3aKOHOJATEIbCTBO OKa3aIMCh HauboJiee MOArOTOBICHHBIMU K IIEpEXoy B yIa-
JICHHBIHA (hopMaT B yCIOBHUSX HENpeIBUACHHON CUTyalluH, BBI3BAaHHON pecnupaTtopHoi nHdpekuueir COVID-
19. D10 B ompeneseHHON CTENeHH HEYAMBHUTEIHHO, MOCKOJIBKY MCTOPHS AUCTaHIMOHHOTO Tpyaa B CIIA
YK€ UMEET UCTOpHUI0 cBoel 3Boirtonmu U kK 2020 roay cTpaHo#l OBUIO MPOWACHO HECKOJIBKO 3TAnoB 1o (op-
MHPOBaHUIO 3aKOHOJIATENILCTBA B TaHHOU cdepe [5].

ITo cocrostanto Ha 2007 rox yxe 46% aMepUKaHCKMX KOMITaHWI OBbLIM TOTOBBHI MEPEBECTH CBOMX pa-
OOTHHKOB Ha JMCTAHIIMOHHBIN QopMaT. JIOTHYHO MPeNNoNoKUTh, 4To K 2023 TOIy JaHHBIN TTOKa3aTelb CTal
Ha nopsaok Bbiue. Haubosee npuBiekaTenbHBIM Ul 3aMMCTBOBaHMS M3 3akoHomareibctBa CIIA o nu-
CTaHIMOHHOM TpYAE SBIAETCS psill 00s13aHHOCTEH paboTogares:

- pa3paboTKa crienKypca Juisi COTPYIHUKOB, IO UTOraM U3y4YeHHsT KOTOPOTo OyayT MONyYeHbI OCHOB-
HBIE HaBBIKM AUCTaHUMOHHOHN pabotsl. [Ipu aToMm, s mepeBoaa paboTHHKA Ha TeaepaboTy HE0OOX0AUMO €ro
YCIIELIHOE MTPOXOKACHHE.

-OTIpe/ieIeHre TOpsIKa JIOCTYyIa TeepaOOTHUKOB K WH(QOPMAIMOHHBIM CHCTEMaM, HCIOIb30BaHHIO
MEPCOHAIBHBIX  JIAHHBIX. Takke paboTomaTellb JODKEH OLEHUTh yIpo3bl  KHOEpOE30MmacHOCTH
U CTIOCOOCTBOBATH UX CHHXKEHHIO.

- CO3JIaHME CTCIHAIBHOTO CaliTa, CO BCEMHU HEOOXOAMMBIMH HWHCTPYKIIUAMH ¥ 00BsiBIeHUsAMU. [Ipen-
CTaBJIAETCS, UYTO MMOJ00HOE 3aIMCTBOBAaHHUE B ITOJTHON Mepe OTBEYAeT 3a/jaue, 3aKITI0YalOIelics B TOM, YTOObI
OTBETHUTH Ha HanOOJIee TUIIMYHBIC BOIIPOCH! O IUCTAHIMOHHOM TpyAe [5].

Ocoboe BHUMaHHE POCCHHCKOTO 3aKOHOJATENsl 3aciIy)KMBAaeT aMepHKaHCKas CHCTeMa ydeTa
M OTYETHOCTH B chepe AMCTAHIIMOHHOM 3aHATOCTH. Kak M3BECTHO, KaXKIbI I'0Ji OpraHbl TOCYIapCTBEHHOM
BJIACTH TOTOBST JIOKJIAZIBI, B KOTOPBIX COAEPKATCS CTATHCTUYECKHE U aHAIMTHYECKHE JaHHbIE, TAKHE KaK:

— MPOLEHTHOE KOJIMYECTBO y4acTHsl pa0OTHUKOB BCEX OPTaHOB BIACTH B AUCTAaHLMOHHOHN paboTe;
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— JIaHHBIC O JICHCTBUSX MO BBIABICHUIO U YCTPAHCHUIO 0ApPhepPOB K MAKCUMH3AIMHN BO3MOXKHOCTEH JH-
CTaHIIMOHHOM pa0OThI;

— CTaTHCTUYECKHE IaHHbIE O YUCIEHHOCTH PaOOTHUKOB, COCTaBE MO TOJY M BO3PACTHBIM TPYIIIIaM,
YPOBHIO 00pa30BaHUS;

— uH(OpMAIHS [0 YPHEPronoTPeOIeHUIO, OleHKe 3()(HEKTUBHOCTH TPy/a TENepaOOTHHKOB;

— aHaJM3 MOKAa3aTeNbHBIX IPAKTHK B OpraHU3aIlH JUCTAaHIIMOHHOTO TPY/Ia.

Janee mony4eHHbIe JaHHBIE 0000MIAIOTCS YK€ Ha TOCyIapcTBEHHOM ypoBHE [1, c. 565]. [Ipeqnomnara-
€M, 4TO 3TO OJHO U3 3HAYMUMBIX YCJIOBHM JIJIi COBEPUICHCTBOBAHUS 3aKOHOJATEIBHOIO PETYIUPOBAHUS -
CTaHIMOHHOTO TpyAa. B Poccuu Ha cerogHsIIHMIA IeHb HE CYIIECTBYET MOJOOHON CUCTEMBI CTATUCTHYECKO-
r0 y4eTa ¥ KOHTPOJIS.

Wrak, He BBI3BIBAET COMHEHHM TO, YTO POCCHIICKOE MPABOBOE PETYIUPOBAHUE NUCTAHIIMOHHOTO TPyHa
cHIeNajo CyIIECTBEHHBIN LIar BIepe] Ha TEKYIIeM 3Talle Pa3BUTHs MPaBOOTHOLIECHHH B chepe peryiupoBa-
HUS JAUCTaHIMOHHOTO Tpyaa. OmHako Ormaromapsi CpaBHHUTEIHHO-TIPABOBOMY aHAIIN3Y PEryIHPOBAHUS TH-
CTaHIIMOHHOTO TPYJla B WHBIX TOCYAApCTBaX, OYEBUIHO, YTO BHECHINI M3MeHeHus B riaBy 49.1 TpynoBoro
koznekca PO Denepanbheiii 3akoH oT 8§ nexadpst 2020 . Ne 407-@3 He sBisieTCS KOHEYHBIM aKTOM B YCO-
BEPIICHCTBOBAHUY PETYINPOBAHIS MEXaHU3MAa TUCTAHIIMOHHOTO TPY/a.

Taxk, onsiT Kuras, Uaaun u B ocobennoctr onbIT CIIIA maér sicHoe mpepcTaBiIeHHE O TOM, YTO -
CTaHIIMOHHOE TPYJIOBOE 3aKOHOJATEIHLCTBO MOXKET OBITh OTOJIHEHO PAIOM MoJokeHuil. Hanpumep, roBopst
00 MHIuu, MOKHO B KAQU4eCTBE IMOJIOKUTEIILHOTO OIBITA PACCMATPUBATh MHIUHCKYIO TIPOTpaMMy JTHUCTAHIIH-
OHHOTO OOY4YeHHsI, HAIIPAaBIICHHYIO0 Ha MPHOOpETEHNE TEXHUIECKIX HABBIKOB W TOBEIIIeHNE IHU(POBOI Tpa-
MOTHOCTH HACEJICHUs] B MHTEPAKTUBHOM PEXMME M Ha OecruiaTHOM ocHoBe. Eciu ke ropoputs o CIIIA, To
9T0, 0€3ycJIOBHO, 3aKpeIyieHne 3a padoTojareneM psja BBIIICTICPEUHCICHHBIX 00s3aHHOCTEH M cUcTeMa
ydera ¥ OTYETHOCTH B cpepe NUCTAHIIMOHHOW 3aHSATOCTH. Y Ka3aHHBIE MTOJIOKUTENBHBIE aClIeKThl MOTYT HUC-
MOJIE30BaThCSl U B POCCHICKON TMpakTHKe. TakuM 00pa3oM, HEOOXOJUMO MOMAYEPKHYTh, YTO HCCIICOBAHNE
npeacTaBisieT co00i MOMBITKY Pa3BUTHS POCCHICKOTO MPABOBOTO PETYIMPOBAaHUS AUCTAHIIMOHHON paboTHI
C YUETOM IIOJIOXKHUTEIHHOTO OIBITa 3apyOEeKHBIX CTPaH B TaHHOU cdepe.
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JlaHHas cTaThs MPEACTABIACT COO0I CPABHUTEIILHO-TIPABOBOM aHAIIN3 3aIMTHl YaCTHOM Xxu3HU B Poccun u Kurae.
B craThe paccmaTpuBaloTCs 3aKOHOJATENbHbBIE, OPraHU3AI[MOHHBIE U TEXHUUYECKHE MEXaHU3MbI 3alUThl YaCTHOW JKH3-
HU B 00eux ctpaHax. Oco0oe BHUMaHKE YICICHO CPABHCHUIO MEXaHM3MOB 3alllUThl IEPCOHANBHBIX TaHHBIX B Poccuun u
Kurae. B craThe Takke 00CYyKIArOTCS MPOOJIEMBI, C KOTOPHIMU CTATKHBAKOTCS 00€ CTPaHBI B 00JIACTH 3aIUTHl YaCTHOMN
JKHA3HU.

Knouesvie cnosa. 3ammra 4aCTHOW JKM3HH, TIEPCOHATBHBIC JaHHBIC, 3aIIUTa JTMYHON JKU3HHU, OOIIECTBCHHBIN WMH-
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© A. Yu. Shchepina

2nd year student,

Banzarov Buryat State University
Russia, Ulan-Ude
cot3340@gmail.com

This article is a comparative legal analysis of privacy protection in Russia and China. The article examines the leg-
islative, organizational and technical mechanisms for privacy protection in both countries. Particular attention is paid to
the comparison of personal data protection mechanisms in Russia and China. The article also discusses the problems
faced by both countries in the field of privacy protection, and offers recommendations for improvement

Key words: privacy protection, personal data, privacy protection, public interest, privacy peace of mind.

3amuTa 4YacTHOM >KM3HM SIBJISICTCS OJHOW M3 CaMbIX BaXKHBIX TPaXIAHCKUX CBOOOJ U MpaB B JIIOOOM
obmectBe. B Hacrosmee Bpems, KOraa TEXHOJIOTHH CTalM HEOThEMJIEMON YacThIO HAIlEH >KU3HH, 3aluTa
YaCTHOM KU3HU CTajla 0COOeHHO akTyanbHON. Kutait u Poccus - nBe cTpaHbl, KOTOpPBIE B TIOCTIEAHEE BpEMS
MPUBJICKAIOT BCE OOJIbIIICe BHUMAHUE K CBOCH TOJIMTUKE B yKa3aHHOU cdepe.

Lenpro TaHHOTO UCCIENOBAHUS SIBJISIETCS MPOBENCHHUE CPABHUTEIBHOIO MPABOrO aHAIM3a MHCTUTYTA
3aiuThl yacTHOU xku3Hu B KHP u Poccumn.

B snoxy nudpoBu3alu UCIoJib30BaHUe EPCOHATBHBIX JTAHHBIX IPayKIaH MPOUCXOIUT IMOCTOSHHO. Pe-
TUCTPUPYSICh HA PA3IUYHBIX CaliTax, Mbl YaCTO OCTAaBJISIEM CBOM MEPCOHAJIbHBIE JAaHHBIE, A€M COIJIacue Ha
00pabOTKy MEPCOHATBFHBIX TAHHBIX M 3TO OJIUH M3 CIIOCOOOB 3aIIUTHI HAIIEH YaCTHOHN JKU3HH.

MHorue ydeHHbIE 3aJaf0TCSl BOIIPOCOM, YTO BXOJUT B COJEpKaHWE TEPMUHA «4JacTHAs >Ku3Hb»? OTBe-
TUTh HA 3TOT BOMPOC HEMPOCTO, MMOTOMY YTO CJIOKHO PAa3rPaHUYUTh YaCTHYIO U OOIIECTBEHHYIO KH3HB. K
npumepy, A. A. ABEIsSTH CUUTAET, YTO I10/] YACTHOH JKU3HBIO TOHUMaeTcs: «COBOKYITHOCTD TyXOBHBIX U (pu-
3MOJIOTHYECKUX COCTABIISIONIUX JKU3HH YeIOBeKa (BHE 3aBUCHMOCTH OT €r0 BO3pacTa), He MPOTHBOPEYAIIIIX
HOpMaM JIEHCTBYIOIIETO 3aKOHOIaTEIhCTBA, KOTOPHIE CaM YEJIOBEK B CBOEM CO3HAHUU OTPEACIISICT TaitHOM»
[3, c. 93]. Muenue A. A. ABelsiH CBOAUTCS K TOMY, YTO YEJOBEK CaM OMpPEIessieT TO, YTO OH CUMTACT Taii-
HOM.

OxpaHa 9aCTHOM XU3HH pEeTryHupyeTcs B cTathe 152.2 ['paskmanckoro koaekca Poccutickoit @eneparnu
(mamee mo Tekcty — 'K P®). B mucnosunmm cratbu yKa3aHo, 9TO HE JMOMycKaeTcs 0e3 coriacus TpakKaaH
cOop nH(pOopManuu KacaeMo yacTHOH sku3HH. K Takol nHpopMaIiu cleayeT OTHECTH, B YaCTHOCTH, HH(HOP-
MAaIIHIO O MECTe MPEOBIBAaHMS WIIH MECTE JKUTEIECTBA, MECTE MTPOUCXOXKICHUS, O CEMEHHOM ¥ JIMYHOW JKU3HU
[1,c.109].

PacmipocTpanenue 3THX HaHHBIX 0€3 COTNIACUs TPaKAaHWHA MOXKET CIIY)KHTh OCHOBAaHUEM JIJIS TIPUBIIC-
YeHHsI K OTBETCTBEHHOCTH BHHOBHBIX Null. He OyneT HapylieHneM mpaBa TpakJaHWHA Ha HENMPUKOCHOBEH-
HOCTb YaCTHOM JKM3HH, KOr/ia 0e3 corjacus Jiuia IpOUCXOIUT, COOp XpaHEHHs pACIIPOCTPAHCHHS M HCIIOJIb-
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30BaHME MH(OPMALIMU O YaCTHOM KM3HU I'paXJaHWHA B TOCYIApCTBEHHBIX, OOIECTBEHHBIX MU MHBIX ITy0-
JUYHBIX HHTEPECax, a TAKKE B CIIydasX, €ClId HHPOPMaIHsl O YaCTHON KHU3HH TPpakIaHHHA paHee cTaja 00-
e TIOCTYITHOH JIN00 OBLIa pacKphITa CAMUM TPaXAaHWHOM WIIH 110 ero Bone [1, c. 109].

Tax B I[loctanosnennu [Ineryma BepxosHoro Cymga o CMU roopures, 9To 1o 00IeCTBEHHBIM HHTE-
pecoM Hazlo OHUMATh «HE JII0OOH MHTepec, MPOSBISIEMbI ayAUTOPHEH, a, HalpuMep, HOTPeOHOCTh 001Ie-
CTBa B OOHapYXEHHH W PACKPBITUU YIPO3BI JEMOKPATHYECKOMY IPABOBOMY TOCYAapCTBY M TPAKIAHCKOMY
o011ecTBy, 0OIIECTBEHHON 0€30IaCHOCTH, OKpY>Karotei cpeae» [6, c. 5].

Taxxe B 3ToM nocraHoBneHuu [lnenyma ykazano, yto CMU mMoryT pacnpocTpaHsATh 4acTHYIO W JHY-
HYI0 HHQOPMAIHIO TOJIBKO C pa3pelieHus YeI0BeKa.

ITomumo I'paxxpanckoro koaekca P Bompockl yacTHOM ku3HU B Poccuu Takxke peryiaupyrorcs ene-
paybHBIM 3aK0HOM «O MepCcoHaNbHBIX JaHHBIX» (Hanee — O3 PO «O nmepcoHanbHBIX JaHHBIXY) [2].

[Ipobnema 3axoHOmATENSI 3aKIIOYACTCA B TOM, YTO OH He (GOPMYNHpPYET HOHSATHE YaCTHOW JKU3HU U HE
TIepEYHCIIICT BXOIAIINE B €T0 COAepKaHue rmepcoHanbubie qanabie. CormacHo 1. 1 cT. 3 @3 P® «O nepco-
HAJIBHBIX TAHHBIX) TOJI MEPCOHATBHBIMY TaHHBIMU ITOHUMAETCS «JTF00ast HHPOpMAaIHs, OTHOCSIIAICS K TIPs-
MO WJIM KOCBEHHO OIpPEIeNICHHOMY, WU OIpeAensieMoMy (U3NUECKOMY JIULY (CyOBEKTY MEpCOHATBHBIX
TaHHBIX)» [2, . 2].

CornacHo 3TOMy 3aKOHY, 00pa0dOTKa IMepCOHANTBHBIX JAHHBIX BO3MOXKHA TOJIBKO TPH HAIMYWH COTIIACHS
CaMoro rpakJaHWHA WM MPU BBHITIOJHEHUH OMpEIeIEHHBIX YCIOBHUM: €CJIM 3TO HEOOXOIUMO JJIsl UCIIOIHE-
HUS IOTOBOPA MJIM KOHTPAKTA; €CIIM 3TO TpeOyeT BBIMOIHEHHsI 00s3aTeNbCTB Mepe/i OpraHaMu BIIACTH; €CIIH
9TO CBSA3aHO CO 3[PaBOOXPAaHEHUEM WM JPYTHMH )KH3HEOOECTIEUNBAIOIIIMI HHTEPECAMH YETIOBEKa.

JIroboe HapyiieHHe IpaBUil 00paOOTKH MEePCOHATBHBIX JAaHHBIX MOXKET MPHUBECTH K mTpadam, Bo3Me-
LIEHUIO MOPaJIbHOTO Bpe/a.

3aK0H O TIEPCOHANBHBIX TaHHBIX TaKXKe MPeJOCTaBIsIeT rpakKJaHaM BO3MOXXHOCTh KOHTPOJIUPOBAThH HC-
MOJIb30BaHUE CBOMX JIMYHBIX JaHHBIX. Ka)XpIil 4eJoBeK MMEEeT MpaBo Ha JTOCTYII K CBOMM JaHHBIM, a TAKXKe
Ha UX U3MEHEHHE W yIaJIeHUE B Cilydyae HEOOXOIUMOCTH.

Takum 00pa3om, 3aKOH 0 TIEPCOHATBHBIX TAHHBIX UTPAET POJb B 3alIUTE YACTHOH XKM3HU rpakaan Poc-
cun. OH yCTaHAaBIIMBaET MIPaBUJIa UCTIONH30BAHUS W XPAHEHUS JTUYHOW HH(OPMAIINH, a TAKKE MPETOCTABIIS-
€T BO3MOKHOCTh KOHTPOJIS 32 €€ UCTIOJIb30BAHUEM.

3akoHOaTeNbHBIC MEXaHU3MBI 3aIIUTHl YaCTHOW XHU3HU B Poccuu BKIIIOYAIOT B ce0s1 KOHCTUTYIIHOHHOE
oOecrniedeHune TpaBa Ha YaCTHYIO )KH3Hb, a TakKe (eepaabHble 3aKOHBI O 3aIUTE MEPCOHATIBHBIX TAaHHBIX U
00 mHpOopManuy.

OpraHu3alioHHbIC MEXaHU3MBbI 3aIIUTHI YACTHON JKM3HU BKITIOYAIOT B ce0s CO3/1aHKe CIICIUATBHBIX Op-
TaHOB TIO 3aIllUTe TEPCOHANBHBIX MAaHHBIX U MH(opMarmu, HarmpuMmep, DeneparbHoN CITy>KObI TI0 HAA30pY B
cdepe cBs3H, HHPOPMALMOHHBIX TEXHOJIOTHIA M MaCCOBBIX KOMMyHHKaimii (PockomHanzop). OTH oprassl 3a-
HUMAIOTCSI KOHTPOJIEM 3a COOJIOJICHUEM 3aKOHOJIATENBCTBA O 3aIIMTE MIEPCOHABHBIX TAHHBIX U HHPOPMAIIUH.

TexHnyeckne MeXaHU3MBI 3alIUTHl YACTHOM JKM3HU BKIIIOYAIOT B ¢€0s MCIIONB30BAHNE CPEJICTB 3AIUTHI
nH(pOpMaIuK, HarpuMep, MuGPOBaHUS JAHHBIX W aHTHBHPYCHBIX MporpamMMm. Kpome Toro, CymecTByrOT
METOBI 3aIUTHl EPCOHAILHBIX JAHHBIX MPU paboTe B MHTEPHETE, HANPUMED, HCIIOIb30BaHUE BUPTYaIlb-
HBIX yacTHBIX ceTeit (VPN).

OpnHako, HECMOTPS Ha HAJIMYUE Pa3IMYHbIX MEXaHU3MOB 3alllUThl YACTHOM *HU3HU B Poccun, nmpoOieMsl
¢ uX 3PEKTUBHOCTHIO BCE €Ille CYIIECTBYIOT. Hampumep, He Bcerzia BO3MOKHO KOHTPOJIUPOBATH cOOp Tep-
COHAJILHBIX JIaHHBIX B WHTEpPHETE, 0COOEHHO KOTJa pedb HIEeT 0 3apyOexkHbIX KoMmmnaHusx. Kpome toro, cy-
neOHasl MMpaKkTHKa 10 3alluTe MpaBa Ha YaCTHYIO JKM3Hb B Poccnu HEOJTHO3HAYHA, YTO MOXET 3aTPyIHUTh
3aIUTY TpaB TPaXKIIaH.

O3 PO «O nepcoHaNbHBIX JaHHBIX)» U MPEyCMOTPEHHBIE UM TPAaBOBbIE MEXaHU3MBI 3aIIUTHI HE TapaH-
THUPYIOT TOTO, YTO TIEPCOHATBHBIE TaHHBIE HE OyIyT MCIIONB30BAHBI TPETHUMH JIMIIAMH. Tak MOXHO TpoBe-
CTH NpUMEP YTEUKH NEPCOHANIBHBIX AaHHBIX B cepBuce «SHaekc Ena» B 2022 rogy, Takxke MOABEPraIuCh
YTEUKHU JaHHBIX Mojk3oBareneit ceppruca «CIAIK» (Cimyx0a qocTaBKu «IKCIPECC-KyPhEP»).

B Kuraiickoit HapogHOH pecityOinKe 3alluTa YacTHOM KHU3HHU B HACTOSIIEE BpeMsl periaMeHTHpPOBaHa
I'paxxnanckum konekcom (nanee — 'K KHP), koropsrii Betynun B cuiy B sitHBape 2021 rona. J{o ero mpuns-
Tus B KuTae 1eficTBOBaJ 3aKOH O 3aIIUTE MEPCOHANBHBIX JAHHBIX.

Cornacro 'K KHP Bompocs! 3amuTsl THYHON KU3HU PETYIUPYIOTCS TiaBoi 6 pasznena 4 «IIpaBo Ha
JUYHYIO JKA3HD U 3aIUTa THYHON KU3HI.

[lepBoe oTMume, KOTOPOE MOXKHO 3aMETUTh, CPABHUBAS 3aKOHOJIATEIBCTBO JIBYX CTPaH, 3TO MCIIOIb30Ba-
HUe pazHoi TepmuHonoruu. Tak, B Poccun 3akoHOAATesNb HCIIOB3YET TEPMUH «4acTHas XKU3HbY, a B Kurae -
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«JIMYHasl )KU3HBY». DTO CBSI3aHO € TeM, yTo B KuTae HET 4eTKHX pa3ivyuil MeX1y STHMH MOHATHSAMHU U UX Ya-
CTO HCTIONB3YIOT Kak cuHOHUMEBI. CornacHo, ctathe 1032 'K KHP moa nuyHOM >KHU3HBIO TTIOHUMAETCSI «ITIOKOM
YaCTHOM JKU3HU JIAIIA, TTYHOE MPOCTPAHCTBO, O KOTOPOM B CHITY KEJIaHHS JIMIA He TOJDKHBI 3HATH APYTHE JIH-
11a, TUJHAS TaiHas ACSITeILHOCTh M JIMYHAs TaiHas uHbopMarms» [4, ¢. 342]. Ho B cogepkareIbHOM IUIaHE
TIOHSITHE JIMYHAsS )KU3HBY» 00JIee KOHKPETU3UPOBAHO, B OTIIMYKE OT MOHSTHUS «JacTHas )KU3Hb» B Poccun.

W3 3TOTO MOXKHO CHENATh BHIBOJ, YTO YEIIOBEK CaM BIPaBe BHIOPATH TPAHMUIIBI JIMYHOM KU3HU U 00IIIe-
CTBEHHOH >KHM3HH, T.€. KaKyl0 MHQOPMAIIMIO OH HE X04eT pacmnpocTpaHarh o cede. B cratre 1034 'K KHP
3aKperieHa HH(opMalus, KoTopas He MOXKET pas3riamarbesi 0e3 cornacus nuna. K Helt oTHOCHTCS: paMu-
TSI, UMsI, aTa POXKACHUS, HOMEP AOKYMEHTa yIOCTOBEPSIONIEr0 JMYHOCTh, OMOMeTprUYecKas mepcoHu(H-
MpoBaHHas WHGOpPMAIH, afpec MPoKUBaHus, HOMep TenedoHa, aapec dIEKTPOHHON MOYTH, HH(pOpMaus
0 COCTOSIHUU 3JI0POBBsI, HHGOPMAIUSI 0 MECTOHAXOXKICHUS | T.1. [4, ¢. 344] JIomOJNHSAET 3TOT CIIUCOK 3aKOH
«O 3amuTe nepcoHANBHBIX JaHHBIX», U B HEM YKa3aHbl, PEIMTHO3HbIE YOCXKICHHUS INYHOCTH, (PUHAHCOBBIE
cuerta [5, c. 163]. CriucoK OTKPBITHIM M CKOPEE BCETO ATO CAEIAHO JJIS TOTO, YTOOBI YEJIOBEK CaM OIPEIeIIsI
KOJMYECTBO WH(POPMAIIIH, KOTOPOE OH HEe XOUYET OTJIamaTh.

C onHOM CTOPOHBI ATOT MOIXOA MPAaBHUIIBHBIN, TaK KaK BCE JIIOIU HHAUBHIYAIbHBI U €CTh HHpOpManus,
KOTOPYIO YEJIOBEK HE XOYET OTJIallaTh MO KaKUM-TO JIMYHBIM npudrHaM. OIHAKO C IpYroil CTOPOHBI, MPO-
OreMa 3aIUTHI JTMYHOW XM3HHU B KuTae 3aKirodaeTcss B OTCYTCTBHH YETKOT'O OTPEAETCHHS dTOT0 TMOHATHSI.
[ToaToMy CIIO’)KHO OIpEeNeNUTh TpaHb, KOT/Ia YeJOBEK HApYUIMJI MpaBo APYroro Ha HENMPUKOCHOBEHHOCTh
JINYHOM XKU3HU.

PoccuiickiM 3akoHOAaTeNeM MPenocTaBlieHa BO3MOXKHOCTh CaMOMY TPaKIaHHHY OIMpPENeNsTh 00heM
WHPOPMALIUK, O KOTOPBIA OH HE XOYET OrJiallaTh, TAK KaK B CTaThe MUCIIOJIB3YETCSl POPMYITHUPOBKA «ITH000H
WHPOPMALIUK €r0 YaCTHOH JKU3HU». COOTBETCTBEHHO, 3TO JaeT MPaBO CKPHIBATH JIH00YI0 MH(POpMAIHIO, KO-
TOPYIO OH CUHTAET KOH(DHUICHIIMATHHOM.

UcnonszoBanue ['paxmanckoro kogekca KHP yno6nee, vem 'K PO. Tak xak B 'K KHP 3amute mmua-
HOM >KM3HHM IOCBSIICHA Iieias IiaBa, cocrosimas u3 § crareid. B Poccun HyxHO oOpamarscs nomumo 'K
P®, x npyrum denepanbHbIM 3aKOHAM, YTO OCIIOKHSET MCTOJIh30BaHUE JaHHOTO mpaBa. K mpumepy, B 'K
KHP nepeuncnens! yclioBUs Ui MONMYYCHUS W WCIIONB30BAaHUS JTUYHON MH(pOpMAIH, 00sI3aHHOCTh TOCY-
JApCTBEHHBIX CIyXalllUX XpaHUTh TallHy O JIMYHOM JKM3HM 4YeJOBEKa, MPaBO JIMIAa KOPPEKTUPOBATh CBOU
JaHHBIE, cOO0MATh 00 OmMOKe W TpeOoBaTh MX yaajeHus. JlaHHBIE MOJIOKEHHS TaKKe 3aKperuieHbl B poc-
CUIICKOM 3aKOHO/IaTENbCTBE, HO OHM HaXOJSATCS B Pa3HBIX 3aKOHAX.

Baxxno ormeTuth emie omHO oTimuue. B kuraiickom 3akoHomaTtenscTBe (B ctathe 1033 mynkre 1 'K
KHP) 3akperuieHo mpaBuiio 0 HEAOMYUIEHUHM HapylIaTh MOKON YacTHOM KMU3HU JIHIA MOCPEACTBOM Tee-
(hOHHBIX 3BOHKOB, PACCBHUIKH CMC-COOOIIEHHM.

B Poccun 6butn cyneOHbIC pelieHrs, B KOTOPBIX CYJIbI IPU3HABAIHN Tene(OHHbIE 3BOHKH HapyIIEHUEM
YacTHOM *U3HU 4yenoBeka. Ho 3akoHOAATENbHO TaKoe MPABMIIO HE 3aKPEIUIEHO, YTO MPUBOJUT K TOMY, YTO
PaCChUTKU U 3BOHKH MOTYT JIOCTaBJISATh AUCKOM(OPT 4ernoBeKy. ABTOP MCCICOBAHUS CUUTAET, UYTO CIEAyeT
paclieHHBaTh KaK HapyIlleHHe IMOKOS TOJbKO T€ 3BOHKH U CMC-COOOIICHHS, KOTOPhIE OCYIIECTBISIOTCS 0e3
cornacus yenoBeka. Eciiv yenoBek Jjan coriacue, TO HapylIeHne OTCYTCTBYeT [7].

Kuraii sBnsieTcst muaepoM B HCIIOJIB30BAaHUU TEXHOJIOTHH pacro3HaBaHus Jull. OJHAKO 3TO JaeT BO3-
MOKHOCTh TOCYJIapCTBY JIETKO OTCIIC)KHBATh NIEpEeMEIeHUE JII0JIe U coouparh HHPOPMAIIHIO 0 HUX 0e3 ux
COTJIaCHsI, YTO MOXET OBITh MCIOJIB30BAaHO BO BPEJ YENOBEKY, MOCATaTh HA HEMPUKOCHOBEHHOCTH €r0 JIN4-
HOW KU3HU.

Ecnu mocMoTpeTs HOBOCTHYIO JIGHTY, TO yTe4Ka JaHHBIX B KuTae mporcxoauT MeHblle, 4yeM B Poccuu.
OT0 00BSICHAETCS JEWCTBAEM B 3TOW CTpaHe 0ojiee CTPOro 3aKOHOAATENHhCTBA, HANPABIECHHOTO HA 3allUTy
MEPCOHABHBIX JaHHBIX TPaKIaH, a TAK)Ke HATUYHEM IIPOJIBUHYTHIX» COBPEMEHHBIX TEXHOJIOTHH 3aIUTHI.

Kwuraii nmeeT crporue 3aK0HBI 1 MEXaHU3MBI 3aLTUTHl YaCTHOW JKMU3HHU, KOTOPBIE PETYIUPYIOT cOop, nc-
MI0JI30BAHUE U PACKPBITHE IEPCOHATIBHBIX JaHHBIX.

OpraHu3anoHHbIe MEXaHU3MBI BKJIIOUAIOT CO3[AHNE CIIEIIHAIbHBIX OPTraHOB, TAaKUX Kak LleHTpanbHbIif
KoMHTET rocyaapctBeHHol 6ezomacHocTr (LIKI'B), koTophie 0TBE4atOT 32 KOHTPOJIb 32 COOJIIOICHUEM 3aKO0-
HOB 0 3aILUTE [IEPCOHANBHBIX IaHHBIX, a TAKXKE 38 PACCMOTPEHHE KaI00 Ha HapyIIEeHHs [paB HAa KOH(UAEH-
LIUATBHOCTD U MEPCOHATIBHYIO HHPOPMALIHUIO.

ITomumo I'K B KHP nelicTByIOT crieninalibHbI€ 3aKOHbI, HAPUMEP TaKUE KaK:

- 3aKkoH 0 3amuTe nepcoHanbHBIX AaHHbIX (Personal Information Protection Law), koTopblii ObLT Tpu-
HaT B 2020 rony u Havan neiictBoBath ¢ 1 HOsOps 2021 roga, ycraHaBnuBaeT mpaBuia i 00paboTKU nep-
COHAJIbHBIX JaHHBIX KOMITAHUSAMH U OpraHu3aiusMu [8].
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- 3akoH «O xubepoe3omacHoctn KHP» (Computer Security Law), koTopblii TpeOyeT OT KOMITaHUH co-
XpaHATh KOHQUICHIIUATHLHOCTD MOJIh30BATEIBCKUX JaHHBIX [9].

B 3akoHax mepedyucieHsl MeXaHU3Mbl KOHTPOJIA AOCTYIA K WH(pOpPMANUK Ha OCHOBE PA3IMYHBIX YPOB-
Hell 0e30MMacHOCTH: OTKPBITBIA JOCTYII, aBTOPU3UPOBAHHBINA JOCTYI WM 3allpelieHHBIA JOCTYI, a TakkKe
Pa3IUYHBIC MHCTPYMEHTHI MUGPOBAHUS JIIs 3alIUThl KOHQUICHIIMATHLHOW WH(pOPMAIIMK TIPH Teperade ye-
pe3 HTepHeT Uin XpaHEeHUHU Ha cepBepax KOMIaHUH.

[TocnenctBust 3a HapylIeHNE MPaBa Ha HEIPUKOCHOBEHHOCTh YacTHOU xu3HU B Kutae u Poccun cxoxu:
B 00€rX CTpaHax JIUII0 MOXKET IMOAATh TPAXKIAHCKUI HCK O BO3MEIIEHUN MaTEPUAIBHOTO Bpe/a.

Pe3ynbpTaThl uccneqoBaHusl MOKA3bIBAIOT, YTO B Poccuu 3amuTa 4acTHOM >KU3HU TapaHTupoBana Kon-
crurynuei PO, I'paxnanckum xonekcom PO u @exepanpapiM 3ak0oHOM «O MEepCOHANBHBIX JaHHBIX». B Kn-
Tae 3alluTa 4acTHOM *u3HU Takxke rapanTupoBana 'K KHP u 3akonamu «O 3amure nepcoHaNbHBIX JaH-
ueix» [8], «O kubepbesomacuoct KHP» [9]. B mocnmennue roapt KuTaif yKeCTOUYHMI KOHTPOJb Haj
WHTEPHETOM U COLUAJIBHBIMU CETSMH, YTO MOXKET, C OJHON CTOPOHBI, MOJOKUTEIBHO CKa3aThCsl HA 3aLUTE
YaCTHOM JKM3HM TPaXKIaH, a C IPYTOi CTOPOHBI HETATHBHO, €CIIH 3TO YK€ OyJIeT KacaThCsl HETOCPEICTBEHHO
JINYHOM KU3HU JIFOAEH.

B Poccum ToXe TIPOMCXOIUT YXKECTOYSHHUS KOHTPOJISI B COMANBHBIX CETAX, B mHTEpHETe. OMHAKO HAI0
MTOMHAMO COBEPIIICHCTBOBAHMSI 3aKOHOJATENFHON 0a3bl, yIydIlaTh U aKTHBHO BHEAPATH COBPEMEHHBIE TEX-
HOJIOTHH.

Takxum oOpa3oM, CpaBHUTENBHO MIPABOBOM aHAIN3 3alIUTHl YacTHOU »ku3HU B Kurae n Poccun mokasan,
9T0 00€ CTpPaHBl UMEIOT 3aKOHOJATENbHbIC, OPTaHMU3AlMOHHBIE M TEXHUYECKHE MEXaHW3MBI IS 3allyThI
npaBa Ha HEMPUKOCHOBEHHOCTh YaCTHOH >kKM3HU. KpoMe Toro, o0e cTpaHbl CTAKUBAIOTCS C MPOOJIeMaMHu,
TaKMMH KaK HeJocTaTo4yHas 3(PQPEKTUBHOCTh 3aKOHOJATENIBCTBA, HEAOCTATOYHAS 3()(PEKTUBHOCTD ACITEIb-
HOCTH COOTBETCTBYIOIINX OPTaHOB B c(hepe 3alruThl MEPCOHANBHBIX JAHHBIX H TEXHUYECKHUX CPEJCTB 3alllH-
THI, & TAK)KE MTPOTUBOPEYHBAs MIPAKTHKA CYICOHBIX OPTaHOB.

ConeprkaTenbHO PaBOBbIE HOPMBI 0 3aIIMTE YacTHOM *ku3HU B Poccun u Kutae cxoxxu. OcHOBHOE pas-
JUYHE 3aKTF0YAeTCs B MOHATHH YacTHOH xu3HU. [loaxon 3akoHOonarens B Kurae 6onee KOHKPETH3UPOBAH U
MIOHSITEH, MO0 CPAaBHEHUIO C POCCHHCKUM, YTO CO3/IaeT HEMAIIO KOJUIM3UH B MPAKTHUECKOI paboTe MpaBoIpH-
MEHHUTETEN.

B nenom, n Kurato u Poccnn Heo0X0IuMO MpoaoiKaTh COBEPIICHCTBOBATh 3aKOHOIATENILCTBO, TIOBBI-
math 3PPEKTUBHOCTH NEATEIFHOCTH OPTaHOB 10 3aIUTE TePCOHATBHBIX JAHHBIX U HCIIOJIIE30BaHUIO HOBBIX
TEXHUUYECKUX CPENICTB 3aIIUTHI, YTOOBI 00ecteunTh 3()(HEeKTUBHYIO 3aIIUTy IIpaBa Ha HEMPUKOCHOBEHHOCTh
YacTHOM Xu3HHU. HO TIpW ATOM, yUWTHIBAS Pa3iHuvsi B KyJIbTYpEe W MOJIUTHYECKOU CHUCTEME, HEOOXOIMMO
YYHATHIBATh HAITMOHAIBHBIE OCOOEHHOCTH M B KAUECTBEHHOM PETYIMPOBAHUH JIAHHOTO BOTIPOCA.
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This article will review the current legal situation with domestic violence in Mongolia, the number of cases, and
the problems faced by the courts.
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Introduction

Domestic violence is a serious violation of human rights and is practiced in various forms, regardless of
age, gender, wealth, social origin, or education. The consequences of violence can destroy a person's aspira-
tions for well-being, self-esteem, and joy in life, as well as cause serious damage to morale, health, life, and
status, potentially leading even to the most tragic end. But in life, in practice, there is still a tendency to con-
sider people as “actions in the family sphere”, “family disputes”, “internal family problems” or “just a matter
of being in life”.

Human rights violations, lack of adequate protection, and lack of accountability of perpetrators are be-
coming more noticeable in most countries of the world during periods of social, economic, and political
transformations. Thus, the United Nations prioritizes the protection of human rights and has taken several
multilateral measures, including adopting international treaties and conventions that Member States are
obliged to comply with. Since Mongolia joined the National Organization in 1961, compliance with treaties
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and conventions is a sign of compliance with its obligations. Mongolia has ratified almost 50 international
human rights treaties and conventions and has taken steps to harmonize and improve national legislation.

Since the family is the basic unit of society, family issues are considered at the level of state policy, in
Mongolia in 1926 the chapter of civil legislation on the rights and duties of the family was adopted, and in
1956 the law on marriage, family and foster families in the Republic of Mongolia was adopted for the first
time.

In 1999, the National Assembly adopted the Family Law, which is still in force.

With the introduction of the revised law on domestic violence, the number of police reports on domestic
violence has increased, as well as the types of services provided to victims, such as one-stop service centers,
shelters, legal and psychological counseling, and social work services, have appeared. In addition, Article 11
(11.7) of the Criminal Code of Mongolia, approved in 2015 and in force since 2017, specifically legalizes the
“crime of domestic violence”, which is the basis for improving the mechanism of legal responsibility.

Mongolia has established a system to combat domestic violence within the framework of relevant legis-
lation, which provides for the implementation of functions to prevent and combat domestic violence in coop-
eration with the National Assembly, the Government, the Coordinating Council for Crime Prevention, the
Prosecutor's Office, the Assembly of Citizens, the Governor, the police and other agencies.

However, it is important to study the above articles and categories of the Criminal Code, which are im-
portant for the protection of human rights, freedoms, and fundamental and inviolable rights, as well as prob-
lems and difficulties in practice, to make sure that the articles and provisions of the law are understood and
properly applied.

There is still a need to focus on ensuring accountability and improving the legal norms in the field of
criminal law about perpetrators of domestic violence. The number of violations and crimes related to domes-
tic violence has not significantly decreased and is likely to increase, as well as serious consequences, relaps-
es, predisposition, and subsequent harm to health have not decreased, which also affected the process of con-
sidering such cases and was observed in cases of unlawful application of the law, criminal prosecution,
violations related to violence. in the family, crimes against health, crimes against domestic violence, and law
enforcement agencies.

Many women have been involved in domestic violence that harms the health of their husbands and part-
ner or even leads to the death of their partner [1]. Most of them were caused by domestic violence, the death
of her husband and partner. There are also cases when one of the sentences makes the wife a criminal based
on constant domestic violence and the fact that the husband is a minor victim of domestic violence.

The main factor contributing to the increase in the number of divorces is marital violence. Divorce due
to violence affects not only the rights of spouses but also the rights of children.

Main Section

According to the history of mankind, the purpose of the family is to maintain the well-being of its mem-
bers and society [2], and the family is used as a center for the upbringing and socialization of a person [3].
One of the main functions of the family, from the point of view of biological and social roles, is the for-
mation of a system of production and reproduction of people. These include

* may occur when sharing material substances (such as food)

* to provide and receive care and upbringing (to develop family relations); legal rights and obligations;

» and believes that moral and sensual connections are [4].

The concept of the family was described by scientists as follows.

According to the Encyclopedia Britannica, domestic violence is a social and legal concept that, in the
broadest sense, refers to any abuse—including physical, emotional, sexual, or financial—between intimate
partners, often living in the same household. The term is often used specifically to designate physical as-
saults upon women by their male partners, but, though rarer, the victim may be a male abused by his female
partner and the term may also be used regarding abuse of both women and men by same-sex partners.

For Mongolian scholars, the concept of domestic violence was discussed and explained as follows. Re-
searcher T. Munkhdalai describes: ”Domestic violence is an unequal relationship in which one is subjected
to constant control and dependence on the other for power and lust for power, and these relationships always
and always cause fear and changes in the psyche and body of a person,” which explains the motivation to
commit domestic violence and actions that cause physical and psychological harm [5].

Ph.D. Oyunchimeg P. argues that ”domestic violence is not just a narrow definition of force, it is behav-
ior in which one of the family members dominates another with the help of force, physical and emotional
violence, and property damage, and it is a manifestation of non-gender-related relationships that have led to
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the deliberate restriction of their rights and freedoms" - a definition that addresses the four main types of vio-
lence from a human rights and gender perspective [6].

Ph.D. Ganbaatar G, Domestic violence has been defined as a negative social phenomenon, which in-
cludes actions (inaction), as a result of which one family member uses force or threatens to use force to exer-
cise control over other family members, ethical and criminal civil and administrative violations [7], etc.

Women make up the majority of victims of domestic violence across the country, and women are more
prone to more serious forms of violence.

However, domestic violence does not affect only women, and this type of violence seems to be a broad-
er concept, including abuse of children [8], the elderly [9], and other violence between family members [10].

The results of the study show that there is a direct and noticeable correlation between the level of gender
equality in the country and the level of domestic violence, and in countries with a low level of gender equali-
ty, domestic violence rates are higher.

Awareness, understanding, definition, and documentation of domestic violence vary from country to
country. Domestic violence often occurs in the context of forced marriages or marriages of minors [11].

Victims of domestic violence are also more likely to develop mental problems after abuse due to symp-
toms such as physical disability, health problems, mental illness, financial constraints, and lack of ability to
form healthy relationships.

The level of domestic violence in Mongolia is high, and the number of deaths and injuries of children
and women as a result of domestic violence is not decreasing, and the task is to raise awareness of specialists
and all those who are legally obliged to effectively prevent, detect and stop domestic violence at an early
stage. Domestic violence is the most serious form of violence against women and children. Domestic vio-
lence can have many negative consequences for victims, including anxiety, heart, ache and loss of self-
confidence, while simultaneously depriving the victim of the right to be free and safe, disabling the desire to
feel vulnerable and weak, k and causing them to lose confidence in the future. Not only that, but also the
safety, health, and social aspects of the victims and their family members.

Domestic violence is regulated by the Constitution of Mongolia, the Criminal Code, the Law on Offens-
es, the Law on Combating Domestic Violence, the Law on the Protection of Family, Witnesses and Victims,
the Law on Crime and Prevention, as well as the National Program on Combating Domestic Violence.

The sixteenth article of the Constitution of Mongolia guarantees the following basic rights and freedoms
of Mongolian citizens:

...2 [ Live in a healthy and safe environment... acceptable;

... 6/ maintain health...

...11 / equal rights of men and women in political, economic, socio-cultural life and family relations.
Marriage is based on an equal and voluntary relationship between an adult man and a woman, established by
law. The State protects the interests of families, mothers, infants, and young children;

...13 / the right to inviolability and freedom. ... The inviolability of a citizen's personal and family life,
correspondence, and the inviolability of home are protected by law;...basic rights are enshrined in the law,

Article nineteen (1) of the Constitution of Mongolia states that “the State is responsible to its citizens for
providing economic, social, legal and other guarantees of human rights and freedoms, combating violations
of human rights and freedoms and restoring violated rights”, which is the fundamental constitutional guaran-
tee of human rights protection in Mongolia.

The Mongolian Government has adopted several policy documents on combating domestic violence.
Exactly:

In the Policy and Action Program of the President of Mongolia, ... support domestic violence policy,
expand awareness-raising activities and improve legal norms to enhance the positive impact on family rela-
tions [12].

The Action Plan of the Government of Mongolia “strengthens family values and creates a favorable le-
gal framework for reducing violence, protecting victims of violence and increasing accountability of family
members [13].”

The National Program of the Government of Mongolia for the Development and Protection of Children
states that “to support and encourage volunteers who provide child protection services to children at risk, to
conduct regular voluntary and mandatory training to change the behavior of perpetrators of violence against
children so that children are not exposed to any risk or violation". their rights and to develop in society an
attitude of absolute intolerance to all forms of violence against children [14]”.
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The term “domestic violence “was first used in the family law adopted in 1999, which states that a mar-
riage can be annulled without the courts taking conciliatory measures if the spouses do not abuse each other
in any form and if the life or health of the spouse is damaged or may be caused by the constant abuse of one
of the spouses [15].

Also, Article 129 of the Code of Civil Procedure, “preliminary measures for family-related proceed-
ings”, contains a new provision: “instructing spouses to live separately”, which became a regulation for solv-
ing the problem of separation of abusers [16].

For domestic violence in Mongolia [17]

* physical violence;

 emotional abuse;

* economic violence;

* The content of forms of sexual violence is set out in the law as follows. These include:

Physical violence is any act or omission that may or may not cause harm to the life or health of a person
subject to this Law by a person by Article 3 of the Law on Domestic Violence.

Avrticle 3 of the Law on Domestic Violence refers to emotional violence in which a person coerces, ne-
glects, slanders, harasses, threatens, restricts contact with others, stigmatizes, or causes other forms of emo-
tional distress against the will of a person subject to this law.

Avrticle 3 of the Law on Domestic Violence refers to economic violence in which a person covered by
this law violates a person's right to own, use and dispose of wages, pensions, benefits, similar income,
planned and joint property, restricts his ability to receive income, deprives him of necessary needs, avoids
maintenance and other forms of economic dependence or causes material damage.

Avrticle 3 of the Law on Domestic Violence defines sexual violence as the coercion of a person into an
act of a sexual nature by using a situation controlled by him.

Domestic violence affects not only spouses but also cohabitants, former spouses or children, the elderly,
the disabled, and other family members.

The Law on the Elderly, the Law on the Protection of Children, and the Law on the Rights of Persons
with Disabilities of Mongolia state that violence or certain inaction by a family relative against an elderly
person, child, or disabled person is considered a violation and a crime. The aforementioned laws specifically
mention and prohibit certain acts of violence or inaction that are considered illegal, and provide for liability
by criminal law. However, the Criminal Code does not sufficiently regulate responsibility for such actions,
and in some cases, there is no regulation at all. Exactly:

A. The Law on Seniority 4.1.6. ”violence against the elderly" - this is the act or omission of any person
who violates the rights or freedoms of an elderly person, causing or threatening harm to his life, health, body
or mind, 6.10.1t a family member or a caregiver is prohibited from avoiding social isolation, discrimination,
interference, or restriction of an elderly person's participation in public relations or exclusion from 16.2.
Criminal legislation for citizens and legal entities guilty of violating this law, otherwise legislative liability is
provided for the violation, but there is no specific regulation for this violation.

Article 6.5.2 of the Law on the Rights of Persons with Disabilities provides for the isolation or con-
cealment of a person with disabilities from society, preventing his participation in any form of social interac-
tion, and preventing access to development services; Article 45.1 states that if an offense or omission of a
person in violation of this law, the law is a crime or violation, the Criminal Code or the Criminal Code of the
Russian Federation imposes liability, but there are no specific provisions on violations.

Article 4.1.8 of the Child Protection Act defines “violence against children" as neglect, sexual harass-
ment, or physical or emotional harm to life, health, and development, physical or emotional harm to children,
and article 24.1 defines penalties for violations of children's rights by the Violations Act, penalties for crimes
against children and coercion by the criminal law, and, some of them have been adapted to include the crime
of domestic violence. The content is that the subject will be subjected to violence both by a dependent family
and by an unrelated subject, but some agreements are ambiguous, while others are designed to create dupli-
cate situations. These include inconsistency of material laws, lack of legal regulation, and duplication, which
creates difficulties in resolving disputes and affects the legitimate rights and interests of participants in legal
relations, as well as the risk of errors in understanding and applying the law.

In addition, article 3 of the Law on the Prevention of Domestic Violence makes it less rational to legis-
late any action or omission that may or may not cause harm to human health, as if it were just physical vio-
lence. This is because psychological injuries and injuries are only one of the forms of harm to human health.
In other words, it is possible to harm health through emotional or psychological violence. It is also time to
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look back at the harmonization of the concepts of harm to health in the Criminal Code and harm in the law
on combating domestic violence. This is due to the fabecause Court of Mongolia interprets the relevant pro-
visions of the “law on domestic violence” in its interpretation of article 11.7 of the Criminal Code, or crimes
related to domestic violence.

It is concluded that the definition of the form of emotional violence in the family described in this Law
also could not become an ideal definition. In combination with this, there is a past that indicates little respon-
sibility for this type of violent behavior in criminal law.

Judicial practice

According to a nationwide survey on gender-based violence in Mongolia conducted in 2017, more than
half of Mongolian women have experienced some form of violence in their lives [18].

In 2019, the results of a survey on domestic violence conducted by the Public Health Service of the Na-
tional Trauma Center showed that residents who visited the comprehensive service center at the center were
more likely to experience emotional and physical violence, while every second woman wondered if the be-
havior of the offender could change [19].

There is a need to improve the regulatory framework for combating domestic violence in Mongolia.
This is due to causal factors, such as violations related to domestic violence, the circumstances of the crime,
the degree of responsibility of the perpetrator, the specifics of the case, and difficulties in enforcing the law.

Reports on cases of domestic violence and crimes in Mongolia are made available to the public through
the report of the Institute of Judicial Research, Information and Training on Trials, and the monthly crime
statistics of the Police Department.

The Office for National Statistics also prepares an annual detailed report combining crime research and
data.

The "White Paper on Crime in Mongolia", published in 2016, includes specific studies of the circum-
stances, causes, and consequences of domestic violence.

Data on violations in the family for 2019-2020

Violations related to domestic violence 8962 10306 115.0
By the provisions of the law on

domestic violence, they have not fulfilled their duty to report 135 114 115.5
Entered in violation of the rules for granting temporary asylum 6 2 166.6
The purpose of temporary shelters has changed 1 1

A person who has a relationship with a family relationship is called

Beaten 6089 7917 130.0
Forced to perform or not to perform certain actions against his will 2453 1890 123.0
Limited contact with other people 34 35 12.9
Er;cnrcr))ar((:)gr:ﬁ;t on the right to own, use and dispose of planned and com- a4 347 422
Ulaanbaatar City 6354 7257 114.2
Places 2608 3049 116.9

Cases of domestic violence, by type of crime, 20162020 [20]

Total number of registered crimes

Total number of crimes committed as a result of domes- | 1449 1286 1070 985 1138
tic violence

Against the human right to life 17 13 12 13 22
Murder 16 12 7 12 21
Bringing a person to a suicidal situation 1 - 5 - -
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Against the inviolability of human health 1356 1089 998 913 1043
Crime related to domestic violence - 198 210 207 111
Against sexual freedom and human inviolability 33 166 47 54 61
Rape 26 56 38 50 53
Immoral sexual desire - - 2 - 1
Against the human right to inviolability and freedom - - 2 2
Against health - - - 1 -
Against children - - 7 2 4
Against public safety and interests 38 4 - - -
Crimes against property rights 4 10 - - -
Another 1 4 - - 6

In most cases of domestic violence, domestic violence is not defined in Article 11.7 of the Criminal
Code due to the lack of a “constant” quantitative frequency characteristic of the crime and the legalization of
sexual violence without reference to this type of crime.

As of 2020, out of 1,138 cases committed as a result of domestic violence, 1,043 (91.6%) were crimes
against human health, 61 (5.4%) were crimes against sexual freedom and human integrity, and 22 (1.9%)
were crimes against the human right to life.

Domestic violence

1600
1400
1200
1000
g 800
600
400
200
Total number of Encroachmenton
crimes committed Crime related to sexual freedom and
] ) o L _ e Rape
as aresult of domestic violence inviolability of a
domestic violence person
2016 1449 0 33 26
m2017 1286 198 166 56
2018 1070 210 47 38
w2019 985 207 54 50
m2020 1138 111 61 53

In the last 5 years of the 2018 -2022 Criminal Court-reviewed domestic violence cases, 6,365 people
were victims of domestic violence. Of these, 5,916 cases, or 92.9% of all cases, were victims of physical vio-
lence.

2018-20220Hb1 XYUUPXUAIIIL OPTOTYANIH TalaapX TOOH MAJI33

Domestic violence as a form of criminal = figures and years

behavior 2018 2019 2020 | 2021 2022 total
Total number of victims of domestic vio- 1135 1193 1552 1353 1132 5233
lence
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Physical 1053 1101 1465 1269 1028 4888

Emotions 18 39 40 15 17 129

Partial 50 51 47 68 85 301

Economy 14 2 0 1 2 19

As seen in the table above, one in 13 cases dropped from the court is physical violence.
If a victim of domestic violence or a victim of a crime is classified [21]
Victims of crimes figures and years
2018 2019 2020 2021 2022

Kinship Wife 607 374 511 604 456
husband 28 109 51 116 106
Companion 230 442 644 316 301
Granny 0 0 0 2 0
mother 19 22 20 12 11
Mother-in-law 8 13 28 6 6
sister 3 1 5 17 7
Nephew 26 7 17 15 24
A born child 45 40 58 49 60
Adopted child 7 1 6 1 1
Stepson 28 39 48 48 57
Another 134 145 164 167 103

Judging by the above study of the status of victims of domestic violence, there is evidence that violence
against a partner is committed many times more often than against other subjects.

The number of crimes related to domestic violence initiated in 2017-2022 is 681.
Number of domestic violence crimes over the past 6 years

violence

Offense Crime rates and years
2017 2018 2019 2020 2021 2022 total
Committing  domestic | 59 115 210 101 99 97 681

Judging by the table above, the number of crimes related to domestic violence seems to be decreasing

over the years.

In 2017-2022, the number of defendants convicted by the court for crimes committed by justice is 493
people. To illustrate this in the table:

The number of convictions for domestic violence and news over the past 6 years

Offense the number of people convicted in this case
2017 2018 | 2019 |2020 | 2021 | 2022 | total
Committing domestic violence 33 73 176 67 60 84 493
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Lower courts in 2017 prosecuted 59, in 2018 115 cases of domestic violence 73, and in 2019 210 cases
resulted in 176 convictions, a 2.4-fold increase from the previous year. In 2020, however, the number of
convicted felons fell to 67, a decrease of 61.9 percent from the previous year, and in 2021, the same decrease
was made to 60, according to the statistics.

Problems and conclusions

First. encroachment on the right to own, use and dispose of planned and shared property;

Due to economic abuse and protective isolation, victims often have very little money of their own and
few people they can rely on when seeking help. This is one of the biggest obstacles faced by victims of do-
mestic violence, and it turned out to be the strongest factor preventing them from escaping from criminals.

A. Article 11.7.1.3 of the Criminal Code, article 11.7.1.3, does not constitute a rational regulation of
such an act as an encroachment on the right to own, use and dispose of registered and common property,
which is defined in this article as a group of crimes against the inviolability of human health.

Although the definition of economic violence in GBPC is much broader than provided for in the Crimi-
nal Code and the Code of Torts (infringement of the right to own, use and dispose of registered and common
property), it is also applied in practice within the Criminal Code and the Code of Torts, as indicated above. It
is necessary to formulate actions that prevent the right to own, use and dispose of planned and shared proper-
ty, which is provided for in 2 laws of the Criminal Code. The Court informs that there is no such crime at all
(see Chapter 3.2).

vt. There is a need to improve the form of economic violence, both the reference to the international
standard law adopted in the study and its inclusion in the legislation of foreign countries. For example, in the
Kyrgyz Republic, Laws No. 4, 27, No. 63 "On Protection from Domestic Violence™ are in force in 2017, we
believe that economic violence is the deliberate inability of one family member to provide for another mem-
ber, as well as the deliberate deprivation or restriction of the right to receive and dispose of property and in-
come that are intended by law for this person, or the use of the property or the property of the trustee - are
determined rationally.

Second. committed against a child, a pregnant woman, an elderly person, or a disabled person;

Acrticle 11.7 (11.7.2.1) of the Criminal Code deals with actions against children, pregnant women, the
elderly, and the disabled.

The Law on the Elderly, the Law on the Protection of Children, and the Law on the Rights of Persons
with Disabilities of Mongolia state that violence or certain inaction by a family relative against an elderly
person, child, or disabled person is considered a violation and a crime. The aforementioned laws specifically
mention and prohibit certain acts of violence or inaction that are considered illegal, and provide for liability
by criminal law. However, the regulation of liability for such actions in the Criminal Code and the Criminal
Code of the Russian Federation differs. Exactly:

A. The Law on Seniority 4.1.6. ”violence against the elderly" - this is the act or omission of any person
who violates the rights or freedoms of an elderly person, causing or threatening harm to his life, health, body
or mind, 6.10. It a family member or a caregiver is prohibited from avoiding social isolation, discrimination,
interference, or restriction of an elderly person's participation in public relations or exclusion from 16.2.
Criminal legislation for citizens and legal entities guilty of violating this law, otherwise legislative liability is
provided for the violation, but there is no specific regulation for this violation.

Acrticle 6.5.2 of the Law on the Rights of Persons with Disabilities provides for the isolation or con-
cealment of a person with disabilities from society, preventing his participation in any form of social interac-
tion, and preventing access to development services; Article 45.1 states that if an offense or omission of a
person in violation of this law, the law is a crime or violation, the Criminal Code or the Criminal Code of the
Russian Federation imposes liability, but there are no specific provisions on violations.

vt. Section 4.1.8 of the Child Protection Act defines “violence against children” as neglect, sexual har-
assment, or physical or emotional abuse that intentionally or unintentionally harm the life, health, develop-
ment, body, or psyche of the child, as well as section 24.1 of the law. Responsibility for violations of chil-
dren's rights is provided for by the law on violations, punishment and enforcement measures for crimes
against children are provided for by the Criminal Code, and some regulations provide for violations and
crimes in the field of children's rights, some of them have been adapted to include the crime of domestic vio-
lence. The content is that the subject will be subjected to violence both by a dependent family and by an un-
related subject, but some agreements are ambiguous, while others are designed to create duplicate situations.
These include inconsistency of material laws, lack of legal regulation, and duplication, which creates diffi-
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culties in resolving disputes and affects the legitimate rights and interests of participants in legal relations, as
well as the risk of errors in understanding and applying the law.

The Parliament is also obliged to amend the law on torture and other violations to clarify the regulatory
mechanism.

Three. It is not true that the object of the criminal component - a crime related to domestic violence -
falls under the category of crimes against health.

A. In the previous law, the Criminal Code of 2002, the crime of domestic violence corresponded to the
object of the type of crime, since it related to crimes against children, families, and public morality. But the
Criminal Code of 2015 (amendment) 11.7 from 1.3. it it is noted that if the right to own, use and dispose of
planned and common property is violated, then the decree does not apply to objects of a criminal nature di-
rected against the inviolability of human health. Therefore, it is necessary to pay additional attention to
whether this is the object of the crime belonging to this group. This is because article 11.7 of the Criminal
Code of 2015 defines the object of criminal domestic violence as the inviolability of human health and the
interests of the family, but the direct object of the crime is the right to own, use and dispose of registered and
common property, which is theoretically contradictory. Thus, we believe that it would be appropriate to cre-
ate a heterogeneous group dealing with crimes arising from family relationships.

Four. We give a theoretical definition of domestic violence as follows.

1. Physical violence refers to intentional actions of a family member that can cause physical pain, inju-
ry, injury-injury or physical pain or harm by attacking a family member to gain control or belonging to oth-
ers. Physical violence is an act of violation and a criminal offense, depending on the nature of the social
threat.

2. Sexual violence refers to any sexual or sexually motivated act committed with the intent to threaten a
person's sexual integrity or sexual freedom, regardless of whether consent was obtained without his consent
or against another family member when the sexual partner does not want it. Sexual violence is a crime and
should be prosecuted by the Criminal Code, especially if it is appropriate to sentence a non-partner family
member in terms of aggravating circumstances. In Mongolia, forced reproductive activity should be consid-
ered a form of sexual violence and prosecuted by criminal law. Reproductive coercion is a type of coercion
that can only be considered as coercion of a hushand towards his wife and can also be violated by an adult
woman concerning the rights of her relatives. As a result, if serious damage has been caused to his health or
if he repeatedly fails to have an abortion or a child, it is recommended to bring him to justice.

3. Psychological violence refers to intentional psychotic actions, such as threatening to seriously endan-
ger a person's life or health, repeatedly or for many hours, forcing a person to perform or not perform a cer-
tain action, prohibiting contact with a person, causing fear, chronic depression, psychological distress, trau-
ma, as well as interference with psychological, physical or personal development through threats,
humiliation, intimidation or harassment of a person. Depending on the nature of the threat of causing social
harm, this is also an act of violation and criminal law that imposes liability.

4. Economic violence is a deliberate encroachment on the rights to housing, food, clothing, property,
and money provided for by law.

In addition, neglect violence refers to the deliberate refusal of caregivers to assist when, due to mental
or physical disability or lack of self-sufficiency, a family member cannot provide himself with food, shelter,
clothing, medical, medical, or other services. Neglect violence should be enshrined in the law on the legal
status of the elderly, the Law on the Protection of Children's Rights, and the law on combating violence, the
requirements for the protection of guardianship should be protected concerning the rights of pregnant wom-
en, young children and the elderly. In case of repeated commission, it is advisable to introduce criminal lia-
bility. Mongolia is responsible only if the child becomes a subject.
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B naHHO# cTaThe paccMaTpuBaeTCsi MOILIEHHIYECTBO B cepe crpaxoBanus (crates 159.5 VK P®). PaccmorpeHnst
ClIy4ad MOLIEHHUYECTBA B CTPAXOBAaHUM, KOTOPBIM ITOJBEPKEHBI BCE CTPAXOBbIE KOMIIAHUHU B IPOLECCE OCYILECTBIIE-
HUSI CTPaxoBbIX ycuyT. IIpuBoanTcs oduiiagbHas CTaTHCTHKA 110 JaHHOMY BHIY HMPECTYIICHUS. ABTOPOM IIPEAJIOxKe-
HBI MEPBHI COBEPIICHCTBOBAHNS KBaIH()UKAIIMN MOIICHHUYECTBA B c(epe CTPAaXOBAHHUS M NMPOAHAIN3UPOBAH 3apyOekK-
HBII OIBIT HEKOTOPBIX CTpaH. AHalHM3 3apyOeKHOTO OIBITA MO3BOJIIET HA UX OCHOBE C(HOPMHPOBATH PEKOMEHIAIINU
JUIA PETYIHPOBAHUS POCCUICKOTO PBIHKA CTPaXOBaHM B LENSAX MPOTHBOACHCTBHS CTPaXOBOMY MOIIEHHUYECTBY.

Kniouegvie crosa: MOIIEHHNYECTBO B cepe CTpaxOBaHHA, CTPAXOBOE MOIICHHHYECTBO, CYOBEKT CTPaXOBOTO MO-
LIEHHUYECTBA, MOJIEIKa O(UIMATIBHOTO JOKYMEHTA.
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This article discusses fraud in the insurance industry (Article 159.5 of the Criminal Code of the Russian Federa-
tion). Cases of fraud in insurance, to which all insurance companies are exposed in the process of providing insurance
services, are considered. The official statistics on this type of crime is given. The author proposes measures to improve
the qualification of fraud in the field of insurance and analyzes the foreign experience of some countries.

Key words: insurance fraud, insurance fraud, subject of insurance fraud, forgery of an official document.

Paccmotpennas tema He TepsieT cBoel akTyanbHOCTH. CornacHo paHHeIM MBJI P® no utoram 2022
roga ObuIo 3apeructpupoBano 343 159 Thic. MOIIEHHUYECTB U3 OOLIETO YMCIIA 3apETUCTPUPOBaHHBIX 1 823
700 TBIC. IpecTyIUIeHUH [5].

[TonoGHbBIE CTaTHCTUYECKHE NaHHBIE CBHICTEIBCTBYIOT 00 YBEIMUEHUH C KaXKABIM T'OJIOM IIPOLIEHTHOTO
COOTHOIIICHHUS YHCJIa COBEPIICHHBIX MMPECTYIUICHUH B chepe MOIIEHHUYECTBA, B CBSA3U C YEM CTOUT OOpaTUTh
BHHMAaHHUE Ha TO, YTO PACHpPOCTPAHEHHE MOIIEHHHYECTBA CTAJO CIEIACTBHEM Pa3BUTHS dKOHOMHKH, WHCTH-
TyTa YacCTHOW COOCTBEHHOCTH U JIOTOBOPOB, a B HACTOSILIEE BPEMsI 3TOMY CIIOCOOCTBOBAJIO TAK)KE Pa3BUTHE
WHPOPMAIMOHHBIX TEXHOJOTHH. biarogaps 3TUM 00OCTOSTENHCTBAM M CYHIECTBYIOT pa3iWYHbIC CIOCOOBI,
MTOCPEACTBOM KOTOPBIX MOIIEHHUKH, HE IPUMEHSS 3HAUYNUTENbHBIX YCHUIIMNA, MOTYT COBEPIIATh XUIIEHUS Y-
KOT'0 UMYILECTBA M IPUOOpeTaTh MpaBa Ha 4y>KOE€ UMYIIECTBO.

Ha ceronusinmii neHs npoGiiema MolieHHHYecTBa B cepe crpaxosanus (cT. 159.5 YK P®) sBnsercs
Han0oJIee aKTyallbHOW U pAaCIPOCTPAHCHHOH B cpepe cTpaxoBaHMs.

Poct momenHnuecTBa B cepe cTpaxoBaHMA CBSI3aH C OBICTPHIM Pa3BUTHEM 3KOHOMHYECKUX OTHOLIE-
HUHM B LIEJOM W sBJsieTCsl HanOoJiee aKTyaJlbHOW M pacnlpocTpaHEHHOW B cdepe CTpaxoBaHMs NMPoOIeMOoit
(puc. 1).

U3 Pucynka 1 BHIIHO, 4TO ¢ KaXJIbIM I'OJIOM YpOBEHb MOIICHHHYECTBA B cepe CTPaXOBaHUS IUIAHO-
MepHO pacTET. Bee 3T0 moarBepkaaeT (GakT TOro, 4TO MHOTHE CTPaxOBble MOLICHHUKH MPOIOJDKAIOT CBOIO
MPECTYIHYIO 1eSTeNbHOCTD, IPU STOM HapaluBas 00beMbl IPUIMHEHHOTO yIepoa.

JeiicTBytoIIe€ 3aKOHOIATENTECTBO HE COJEPKUT MOHITHA «CTPAXOBOE MOIIEHHUYECTBOY, OAHAKO B YK
P® ucnonp3yercst HOHATHE «MOLLICHHUYECTBO B cpepe cTpaxoBaHHs», KOTOpOE ompeneneHo B 4. 1 cT. 159.5
YK PO [1].

HeoOxoaumo oTMeTHTh, 4TO JaHHAsS HOpMA SBJSETCA OJAaHKETHOM M MOHATHS, COAEpIKallnecs B HEH,
MOKHO JI€TaTU3UPOBATh, UCTIOIB3YysS APYTUE TOUKH 3PEHUSI POCCHICKOTO 3aKOHOAaTeNns. B mepByto ouepens
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ctouT o0patutbes K 3akoHy P® ot 27.11.1992 roga Ne 4015-1 «O06 opranuzauuu cTpaxoBoro aena B POy
[9].
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B fuHaMuKa pOCTA MPECTYIUICHUI
B cepe ctpaxoBanus 3a2019- 2 659 3557 4 005 5438
2022 rr.

Puc. 1. lunamuka pocta npecTyIuieHui
B c(epe cTpaxoBoro MomieHHnuecTBa 3a 2019-2022 rr. [8].

OnHoli W3 3a7a4 OpraHU3alUKM CTPAxXOBOTO J€Na SIBISETCS YCTAHOBJIEHUE NMPUHIMIIOB CTPaXOBaHUS U
(opMHpOBaHHE MEXAaHU3MOB CTPaxOBaHUs, OOECIEUMBAIOLINX 3KOHOMHUYECKYIO 0€30MacCHOCTh TPaXAaH U
XO3HCTBYIOIINX CyOBEKTOB Ha TeppuTopuu Poccuiickori denepanmu.

PaccmarpuBas npo0Giiembl KBaTUpHUKALIMK JTaHHOTO MPECTYHMHOTO AESIHUA, TO CIeAyeT OTMETHTb, YTO B
HacTosiiee BpeMs OONBIION POCT MOILICHHUYECTBA CBSA3aH C ABTOCTPAXOBAHUEM.

CrpaxoBarenu npu 3akimoueHur 10roBopoB OCAI'O wmckaxaroT WHGPOPMAIHIO, MPEIOCTABIIEMYIO
CTPaxoOBIIMKaM, YTO B CBOIO OYepeb BEJIET K 3aHIDKEHUIO CTPAXOBOU MIPEMHH IO JOTOBOPY.

SlpkuM pUMEPOM AAHHOTO BHJA MOLICHHHYECTBA SBIISICTCA CTPaxXOBaHHE TaKCH KaK TPAHCHOPTHOTO
CpeJCTBA, UCIIOJIb3YEMOTO B JIMYHBIX IETIAX.

[Ipu 3TOM pazMep cTPaxoBOW NMPEMHUH 3aHIKACTCS MUHHMYM B TPH pasa, a CTPaxOBOW PUCK HA0OOPOT
yBenuuuBaeTcs B pasbl. Ho, ucxons u3 ananusa ct. 159.5 VK P®, nannsle neiicTBHA He NOANANAIOT MO €€
cocras. Ilpu BbIsIBIEHNH Takoro pojga oOMaHa CTPaxOBbIM KOMIIAHHUSIM IPUXOIUTCS 00paIaTbes B CyIl VIS
MIpU3HAHMUS JIOTOBOPOB HENEHCTBUTENbHBIMU. [loyokuTenbHas MpakTHKa MO JAHHOMY BHAY CIIOPOB yKe
CIIOXKMIIACh K puMepy, B Pecriy6nmke Bypsitust [3, c. 51].

B BhIIIeyKa3zaHHBIX CIy4asx MOKHO TOBOPUTH O IpoOelie B 3aKOHOAATENBCTBE M HEOOXOJUMOCTH BHE-
ceHus m3MeHeHu B 4. 1 ¢t. 159.5 YK PO, pacuupus ee nerictsue.

XapakTepucTHKa 00beKTa TAKOTO BUJa MPECTYIJICHNH, KaK MOIICHHUYECTBO B cepe CTpaxoBaHHs, HE
MPEICTaBIISIETCS] BO3MOYKHBIM 0€3 paCCMOTPEHHS BOIIPOCA O €ro MpeaMeTe.

ITo muenuto b. B. Enudanosa, «paBuibHOE TOHUMaHUE TpeAMETa MPECTYIUICHHUS CIIOCOOCTBYET YeT-
KOMY YSICHEHHIO CYITHOCTH OOBEKTa IPECTYITHOTO MOCATaTENbCTBA, €ro MecTa B cucteMe HopM OcoOeHHOi
gactn YK P®, no3Bosser caenarb BEpHOE pasiuyle MEXAY HUM U OpYIUEM WU CPEACTBOM COBEPIIECHUS
npectymieHus» [4, c. 72].

[lpuarMas BO BHMMaHHE TOT (DaKT, YTO CTPAXOBOE MOUIEHHMYECTBO OTHOCHUTCSA K INPECTYIUICHUSM,
HETIOCPEJICTBEHHBIM 00BEKTOM KOTOPBIX BBICTYIAIOT OOIIECTBEHHbBIE OTHOIICHHMS IO OXPaHEe MPaB COOCTBEH-
HUKa, YCTaHOBJICHUE IIpEeIMETA ABJISETCS OJHON M3 IIEPBOCTENIEHHBIX 3a/1a4.
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[Ipoanamusuposas Tpynel B. A. MacnoBa, MOXHO cIenaTh BBIBOJ, UTO NMPEAMET CTPAXOBOTO MOIIEHHHU-
4yecTBa 00s13aTeNbHO JOIKEeH 001aaTh CIeIyOIUMH IPU3HAKAMH:

1) oH momKeH 00agaTh MPU3HAKAMH BEITH, OBITH MaTepHaIbHBIM;

2) IMETH OTPEEIEHHYI0 SKOHOMHYECKYIO IIEHHOCTB;

3) mpeaAMeT MpecTYIUICHUs! JOKEH OBITh YyKHM U CyOBEKT MPECTYIUIEHHsI TPEKPACHO OCO3HAET, UYTO HE
MMEEeT Ha Hero HUKAKOoro Ipasa (AEHCTBUTEIBHOIO WM MPENII0IaraeMoro).

Becpma nHTEpECHBIM NPEACTABIACTCSA TAKKE YTOJIOBHOE 3aKOHOAATENIBCTBO 3apyOeKHBIX CTpaH, pery-
JUPYIOLINX YTOJOBHYIO OTBETCTBEHHOCTH 332 MOIIEHHHYECTBO B cdepe cTpaxoBaHus. JaHHBIN aHAIW3 T03-
BOJIUT JaTh PEKOMEHJAINH JUI COBEPLUIEHCTBOBAHMUS OTEYECTBEHHOI0 YTOJIOBHOTO MpaBa C Y4€TOM MOJI0XKHU-
TEJIBHOTO OIBITa HHOCTPAHHBIX TOCYAAPCTB.

[lepBoii cTpaHOH, Yel OMBIT MPABOBOTO 3aKPEIJICHUS MOIIEHHHYECTBA B c(epe CTpaxoBaHUs, Mpea-
CTaBJISIETCS. MHTEPECHBIM paccMoTpeTh, sBisercss KHP, rae nabmiomaercss Ha ceromHsi cTporas cucreMa
CaHKIMH 3a COBEPIIECHUE IPECTYITHOTO NESHHUS.

B gactHOCcTH, cormacHO 4. 1 cr. 198 YK KHP «llpn Hamu4umu OgHOTO M3 HIDKECIEAYIOUINX YCIIOBHUI
MOIIIEHHUYECTBO B 00JaCTH CTpaxOBaHUSI B CPAaBHUTEIBHO KPYIHOM pa3Mepe - HaKas3bIBaeTCs JHIICHUEM
CBOOOIBI HA CPOK IO 5 JIET MITH KPAaTKOCPOYHBIM apecToM, a Taroke mrpadoM B pasmepe oT 10 mo 100 ThIC.
I0aHEH; TO K€ JesIHNE, COBEPLICHHOE B KPYITHOM pa3Mepe WM NPH MHBIX OTATYArOMMX 0OCTOATENBCTBAX, -
HaKa3bIBaeTCs JIMIIICHUEM CBOOOIBI Ha cpok oT 5 1o 10 neT, a Takke mrpadom B pazmepe oT 20 10 200 Thic.
I0aHEeH; TO XKe JesiHne, COBEPIIEHHOE B 0CO00 KPYITHOM pa3Mepe WK MPU UHBIX 0c000 OTATYAIOMNX 00CTOs-
TEJIhCTBAX, - HAKA3bIBACTCS JINIIIEHHEM CBOOOBI Ha CpoK cBhimIe 10 set, a Taxoke mTpadom B pazmepe ot 20
10 200 Thic. r0aHel iu KoH(UCKAMEH UMYIIeCTBA:

1) yMmblIIJIEHHOE BBITyMBIBAaHHE CTpaxoBaTeleM CTPaxOBOW HOPMBI U MOJYYEHHE CTPAXOBOW CYMMBI
MOIICHHUYECKUM ITyTEM;

2) danscuduuupoBaHne CTPAXOBATEIEM MM BBIMOAONOIyYaTeNIeM MPUIMHBI IPOU3O0ILEALIETO CTPaxo-
BOT'O CITy4asi MJIM 3aBBIIICHUE CTEIIEHU MTOHECCHHOTO yiep0a 1 MOoIy4YeHHe CTPaxOBOH CyMMBI MOIIICHHHUYE-
CKHUM ITyTEM;

3) danscuduuupoBaHrEe CTPaxOBaTENIEM MM BBITOJONONyYaTENeM He HMEBIIEro MeCTa B IeHCTBUTENb-
HOCTHU CTPaxOBOTO CIy4asl U MOJIyYeHHE CTPaXxOBOW CYMMbI MOIIIEHHUYECKUM ITyTEM;

4) yMBIIIJICHHOE MPUYMHEHNE CTPaxOoBaTeleM HJIM BBITOAONONyYaTeJIeM MaTepHalbHOTO yiiep0Oa, sB-
JISIFOILETOCsl CTPAXOBBIM CIIy4aeM, U IIOJIyYeHHE CTPaxoBOi CyMMBI MOLIEHHUYECKUM ITyTEM;

5) yMbILUIEHHBIE ASHCTBHS CTPAaXOBaTeN sl MM BBITO IIOJIyYaTessl, IPUBEAIINE K CMEPTH, TPAaBMUPOBa-
HUIO WK OOJIE3HU 3aCTPAXOBAHHOTO JIUIA, U TTOJIYICHHE CTPAXOBOH CYMMBI MOIIIEHHUYECKUM mmyTem» [ 10].

Obpamasice k 3akonoxarensctBy KHP, ciexyer ormeruts, uto cr. 266 YK KHP npenycmarpusa-
€T JMIIEeHne CBOOOABI Ha CPOK A0 3 JIET 3a MOIICHHHYECTBO, COBEPLICHHOE KaK B OTHOIIEHHM Trocylap-
CTBEHHOT'0, TaK ¥ YACTHOTO MMYIIECTBA B KPYITHOM pa3Mepe. Taxke HakazaHHe MOKET OBITh 3aMEHEHO ape-
CTOM WJIX Haa30poM, mtpadom [10].

Crenyer OTMETHTB, YTO BO BCEX CTpaHaxX B HACTOSIIEE BPEeMs IMOMYJISIPHO K COXAJICHUIO M aKTHBHO
MPAKTUKYEMO MOIIEHHHUYECTBO C MCIOJIb30BAaHHEM KOMIBIOTEPHBIX TEXHOJIOTHH. JTO CBOMCTBEHHO B TOM
yrcie u Poccuu, HanpuMmep B ciydasix, KOTJa CTPaxoBoi moauc opopmMIIsieTcs IeKTPOHHO.

Kakx ormeuaercst B nuteparype, k npuMepy B CIIIA, rne crpaxoBoil pelHOK KpyIHEWIIUH B MUpE, B
CTpaHe JIefiCTBYyeT HECKOJBKO OpraHu3aluil o 6oppde ¢ MOLIEHHMYECTBOM B cTpaxoBaHuu: HanuonanabsHoe
CTpaxoBoe KpUMHUHaIKCTHIeCKoe 0ropo; O0beAMHEHHE TPOTHB CTPAXOBOI'O MolleHHHYecTBa; bropo cTpaxo-
BbIX yciyr; HamumonanpHas acconuanusi mo 60opp0e ¢ MOLIEHHHYECTBOM B MEIMIMHCKOH cdepe; Hammo-
HaJbHAA aKaJeMHs TIOJrOTOBKY KaJIpoB IUIsl OOpHOBI ¢ TpecTymHOCThI0 B cTpaxoBanuu [11, c. 123]. B Poc-
CHH TIOJIOOHBIX OpraHu3alliii HeT.

Takum 00pa3oM, cTpaxoBOe MOIICHHUYECTBO OTHOCHUTCS K MPECTYIUICHHSIM, KOTOPbhIe COBEPIIAIOTCS C
MPSIMBIM YMBICIIOM U KOHKPETHOM LENBIO.

Heo0xoammMo 0TMETHTB, 9TO COCTAaB MPECTYIJICHHS, 3aKpeIUIEHHBIHN B cT. 159.5 YK P®, sBnsercs y3ko-
HaIpaBJieHHBIM, B CBS3M C YeM HEKOTOpHIE NMPOTHBOMPABHBIE ACHCTBUSA CYOBEKTOB B cepe CTpaxoBaHUS
HEJIb3S KBANM(UIMPOBATh KaK CTPAXOBOE MOLICHHUYECTBO. 3aKOHOJATENIO CTOMT PAacCMOTPETh BOMPOC O
pacmpeHnr coctapa npectyrmieHus ct. 159.5 YK PO, BkirounB B HETO KaKk MUHUMYM OOMaHHBIC JICHCTBHS
CYOBEKTOB IPH 3aKITIOUEHHUH JIOTOBOPOB CTPAaXOBAHHS.

Takxum 00pa3oM, HECOMHEHHO, POCCUIICKOE 3aKOHOIATEILCTBO CIIEYET COBEPIICHCTBOBATH, 0COOEHHO B
YacTH MPUMEHEHUs] KOMIBIOTEPHBIX TEXHOJIOTUH NPU MX UCIOIB30BAHHUU C LIETBI0 COBEPIICHUS MOIIEHHH-
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YECKHUX ﬂCﬁCTBHﬁ, ucemy pOCCHﬁCKaﬂ MOpaKTHUKa IMOKa HE YJACIACT NOJLZKHOI'O BHUMAHUA. HCO6XO,Z[I/IMO uc-
M0JIb30BaTh HOJI0KUTCIbLHBIN OIBIT 3ap}I6C)KHI)IX CTpaH B pOCCHﬁCKOﬁ IMPAKTHUKE.
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[Mopsiioxk npuMeHeHUs1 CMEPTHOM Ka3HM B 3akoHoaaTeabcTee KHP
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B craTthe aBTOp JenaeT MONBITKY MPOaHAIU3UPOBATh MOPSAOK IPUMEHEHUSI CMEPTHON Ka3HU KaK B HICTOPUYECKOIM
PETPOCIEKTHBE, TaK U PACKPHITh BHYTPEHHEE 3aKOHOJATEIbHOE COJACpPAKAHUE, PACKPBIBAIOIIEE XapaKTep yKa3aHHOTO
BU/Ia YrOJOBHOTO HakazaHUs. OTAENBFHO ONMUCHIBACTCS KPYT JIML, K KOTOPHIM 3aKOHOJATEIBHO HE MOXKET OBITh IpHMe-
HEHO CaMO€ CypOBO€ YroJOBHOE HaKa3aHHE 3a COBEPILICHHOE IpecTyIUIeHHE. B 3akiroueHue OmpeereHO aBTOPCKOE
BUJICHHE BONPOCA, TOYEMY HE MOXKET OBITh TPUMEHEHO YKa3aHHOE YTOJOBHOE HaKa3aHME UL TTOKIIIBIX JIHI], HOAPOOHO
apryMEHTHPYIOTCS IPUYMHBI HETPUMEHEHHS CMEPTHOMN Ka3HHU, PACKPHIBAIOTCSI OCHOBHBIE KPUTEPHH.

Kniouegvie crnosa: yronoBHbIC Haka3aHUs; KPUTEPUN NPUMEHEHHUS; HCTOPHS 3aKOHOJATENbCTBA; CMEPTHAsI Ka3Hb;
aIbTEPHATHBHBIC MEPBHI.

The procedure for applying the death penalty in the legislation of the PRC

© Lu Zhaoyu

2nd year student,

Banzarov Buryat State University
Russia, Ulan-Ude
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In the article, the author makes an attempt to analyze the procedure for applying the death penalty both in a histor-
ical retrospective and to reveal the internal legislative content that reveals the nature of this type of criminal punish-
ment. Separately, a circle of persons is described who, by law, cannot be subject to the application of the most severe
criminal punishment for a crime committed. In conclusion, the author's vision is given why the specified criminal pun-
ishment for the elderly cannot be applied, the reasons for not using the death penalty are argued in detail, and the main
criteria are revealed.

Key words: criminal penalties; application criteria; history of legislation; the death penalty; alternative measures.

B miensix orpaHndeHus M COKpAIIEHUs MPUMEHEHUST CMEPTHOM Ka3HU, U B YACTHOCTH JIJIS 3alTUTHI TpaBa
Ha JKU3Hb HEKOTOPBIX KOHKPETHBIX TpyIN HaceneHus, JxoHomuueckuii u CornuansHbeii CoBer OOH u3man
P MEXITyHAPOTHBIX KOHBEHIIMHA, MCKITIOYAIOIINX CMEPTHYIO Ka3Hb JIJIsi HECOBEPIICHHOJETHUX, OepeMeH-
HBIX KEHIIWH, MOJIOABIX MaTEPEe, JIUII C ICUXUYECKUMH OTKJIOHEHUSMH ¥ TTOXKIIIBIX JIFOJICH ONpeaeIeHHOTO
BO3pacTa. AHAJIOTUYHBIC TTOJIOKEHUS COACPIKATCS B PETHOHABLHBIX KOHBEHIIUAX, TAKMX KaK AMEpUKaHCKas
KOHBEHITHS TI0 MpaBaM 4enoBeka [1]. Peanmzarus npuHnnma HEMPUMEHEHUS CMEPTHOW Ka3HHU K 3TUM OCO-
ObIM CyOBEKTaM HE TOJBKO OTpa)kaeT TpeOOBaHHE TYMaHHOCTH HaKa3aHUSI, HO U UMEET IOJIOKHUTEIhHOE
3HAYCHUE B OTPAHUYCHUH U COKPAIICHUH MPUMEHEHHUSI CMEPTHON Ka3HHU.

CrnenoBaTh akIEHTHPOBATh BHUMAaHHUE HA 3aIIpeTax CMEPTHON Ka3HH JJIsS HECOBEPIICHHONETHHX B Ku-
Tae.

C TouKM 3peHHs UCTOPUU U KyNbTypbl KuTas, mpuHIUN 3ampera MPUMEHEH!sT CMEPTHOM Ka3HU K HECo-
BEPIIICHHOJIETHUM OCHOBAaH HA TPATUITMOHHOW KYJIBTYPE BBIPAKECHHS COCTPaNaHUs K MOJIOABIM B J[peBHEM
Kurae, xotopas sBisieTcss CBOero poga (GakTopaMH «TEPHUMOCTH» U «COCTPAJAAHUS» K HECOBEPIICHHOJET-
HUM. MHOTOJIETHSAS HEMOJIHOTa KUTAHCKOTO 3aKOHOAATEIhCTBA MO BOMPOCAM O HENPUMEHEHUU CMEPTHOM
Ka3HW K HECOBEPIICHHOJICTHUM TECHO CBS3aHBI C OTCYTCTBHEM IMPABWILHOTO MOHUMAHUS 0COOOW 3aIUTHI
HECOBEPIIICHHOJIETHUX KaK 0COOOH TPYIIIbI HACEICHUS.

Ha npotsikeHuun pa3BUTHsI KUTaCKOTO YTOJOBHOT'O 3aKOHOAATEILCTBA YTOJNOBHBIN Kojeke Kuralickoit
PecniyOmnuku, oOHapogoBaHHbId B 1935 romy, HECOMHEHHO, OKa3ajl IOJIOKUTEIILHOE BIIUSHHUE, BIICPBBIC
YCTAaHOBUB MPABHUIIO, COTIACHO KOTOPOMY HECOBEPIIIEHHOJIECTHNE B BO3pacTe 10 18 jer He MOTyT OBIThH MPH-
roBopeHsl B KruTae k cMepTHOM Ka3HU UK MOKU3HEHHOMY 3akmtouenuio [7]. Oanako Konekc npenycmarpu-
BaJ 3TO IPaBWIO, 32 UCKIIYEHHUEM YOWICTBA JIMIA, HEMOCPEJCTBEHHO BOCXOJAIIET0 HA MPECTON, YTO
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OCTaBJISJIO BO3MOKHOCTH Ul IPUMEHEHHsI CMEPTHOM Ka3HH K HecoBeplueHHoneTHUM. [locne oOpa3oBaHus
Kuraiickoit Hapoanoii Pecriy6nuku B MHCTpyKIMu o oOpaeHnio ¢ KeHITMHAME, HECOBEPILICHHOICTHUMH
U IpecTapesblMU MPECTYIHUKAMU, U3AaHHOW MHUHHMCTEpCTBOM OOIIECTBEHHOW OE€30MacHOCTH B OKTAOpe
1951 rona, ObwTO yKa3aHO, UTO ""HECOBEPIICHHOJIETHNE MPECTYIHUKH B BO3pacTe 10 18 jer He MOryT OBITh
MIPUTOBOPEHBI K CMEPTHOM Ka3HU'", TEM CaMbIM YCTaHOBUB YTOJIOBHYIO IOJHUTUKY, COIJIACHO KOTOPOH CMepT-
Hasi Ka3Hb HE MOJKET OBbITh IIPUMEHEHA K HECOBEPIIEHHOJIETHUM. JTO IOJIOKEHHE COXPAHSIOCh BO BCEX IIO-
CJIEAYIOIIMX MPOEKTaX YrOJOBHBIX 3aKOHOB J0 MPUHATHS KUTaiickoro YronosHoro 3akoHa 1979 rona.

B xonne 1970-x ronos, B CBSI3U € POCTOM MPECTYIUIEHUH, COBEPIIEHHBIX HECOBEPLICHHOIETHUMH, U
yXyIIIEHHEM CUTYallud ¢ COUUAIbHBIM O0ecleueHHeM, YroJI0BHO-TIPAaBOBOE 3aKOHOAATeNbCTBO 1979 roma
W3MEHHJIO MPEABIAYIIUHI IPOSKT YTOJIOBHOTO 3aKOHA, KOTOPBIM HE IMPUMEHSI CMEPTHYIO Ka3Hb K HECOBEp-
menHonetHuM: "Jluna, He nocturmmue 18 jeT Ha MOMEHT COBEpIIEHHS MPECTYIUICHUS ...... , HE MoAJexar
cMmepTHOM Ka3HHU. ". Ho B TO *e BpeMs OH IpeycMaTpuBall, YTO "HECOBEPLICHHONETHUH, JOCTUTIMI 16 jerT,
HO HE NOCTUrmui 18 jer, MokeT OBbITh MPUIOBOPEH K CMEPTHOI Ka3HM YCIOBHO, €CJIM COBEPLICHHOE IIpe-
CTYIUIEHHE sIBIIAeTCS 0c000 TsokkuM''. CymeOHOe TONKOBaHWE, W3JaHHOe BepXOBHBIM HApOJHBIM CYIOM B
ceHtsiOpe 1983 roxa, mpeaycMaTpUBaio, YTO JUII0, IPUTOBOPEHHOE K YCIIOBHOMY CMEPTHOMY MPUTOBOPY 3a
TO, YTO HA MOMEHT COBEPLICHUS IPECTYIUICHHUSI €My He MCIIOJHMIOCH 18 jeT, MoXKeT ObITh Ka3HEHO B COOT-
BETCTBUHU C 3aKOHOM, €CIH B IEPHOJ OTCPOYKH HCIIOJHEHHS NMPUTrOBOPa MPECTYNHHUK AOCTUT 18-nmeTHero
BO3PAacTa U CEPhE3HO COMPOTUBIISUICS peadmInTanruu. DTO JaeT BO3MOKHOCTh CHa4yajia MPUMEHUTh OTCPOUKY
OT CMEpPTH K HECOBEPIICHHOJIETHUM, KOTOPHIM HA MOMEHT COBEPILEHUS MPECTYIUIEHUS HE UCTIOIHUIIOCH 18
JIeT, a 3aTeM NEPEBECTH €€ B Pa3psa pealbHOW Ka3HU. B ompeneneHHON cTeneHu 3TO OTpa)kaeT HEKOTOPYIO
JBOWCTBEHHOCTh 3aKOHOJIATEJISI IPH MIPHHATHH PELICHUS] O TPUMEHEHUH CMEPTHON Ka3HU K MPECTYIIICHUSM,
COBEpIICHHBIM JHIIAMU MoJIoxke 18 JeT.

Korma B 1997 roxy 0b1 mepecMOTpeH YTOJOBHBIN 3aKOH, BO3HUKIIH JKapKUE CIIOPHI O TOM, CIEIYeT JIH
MPUMEHSTh CMEPTHYIO Ka3Hb K HECOBEPILICHHOJIETHUM, U 10 MEpe NPOJODKEHHS JUCKYCCHH ObUT JOCTUTHYT
KOHCEHCYC B OTHOUIEHHH TOTO, CIEAyeT JIU NMPUMEHSTh CMEPTHYIO Ka3Hb K HecoBeplueHHONeTHUM. Ilo-
CKOJIbKY HECOBEPLICHHOJIETHHUE €LIe He3pembl (PU3NUECKH U IICUXOJOTHUECKH, UX CIIOCOOHOCTh K UACHTU(H-
Kallu{ U KOHTPOJIIO elle He c(hOpMUpPOBaHa, U OHU OYCHb MOJATIIMBBI, IO3TOMY MX HaKa3aHUE NOJDKHO OT-
paxaTh TNPUHIMN ''CHavyaja BOCHHTAaHWE, NOTOM HakazaHue". IIlpumeHeHHe CMEpPTHOM Ka3HH K
HECOBEPUICHHOJIETHUM HPECTYITHUKAM (BKJIFOUasi OTCPOUKY OT CMEPTH) - 3TO HaKa3aHue 0e3 00ydeHHUs U He
MOJKET AOCTHYb LeNd Haka3zaHusA. [IpuHIun abcoMOTHOrO HENPUMEHEHHS] CMEPTHONM Ka3HU K HECOBEPILIEH-
HOJIETHUM OBIJ1 YCTaHOBJIEH B COOTBETCTBHH C MPUHLUIIOM "PUHIMITHAIBEHOIO OTCYTCTBUS YBEIUYCHUS HITH
YMEHBIIIEHUS YNCIa MPECTYIICHUH, KapaeMbIX CMEPTHON Ka3HbIO". Y CTaHOBJIEHHE 3TOTO NMPHUHIIMIA, KOTO-
PBI HAXOQUTCS B OPraHMYECKON rapMOHUHU C MEXIYHApOIHBIMU CTaHAAPTaMH, OCBOOOIMIIO HECOBEpPIICH-
HOJIETHUX IMPECTYIHHUKOB OT BO3MOXXHOCTH HPUMEHEHHsS CMEPTHOM Ka3HH M 03HAMEHOBAJIO OOJIBIION mpo-
rpecc B 3alllMTe MpaB U UHTEPECOB HecoBepIIeHHONeTHUX B Kutae [3, c. 225].

Kuraiickoe aeiicTByrolee yrojlloBHOE 3aKOHOAATENLCTBO MCXOMUT M3 HEOOXOIWMOCTH 3alllUThl HECO-
BEPILICHHOJICTHUX, HE IPUMEHS CMEPTHYIO Ka3Hb K MPECTYIUICHHUSIM, COBEPILIEHHBIM JnaMu 1o 18 et [7].
B gacTtHOCTH, HECOBEPIIICHHONETHUE SBIISIOTCS HE3PEIBIMU M MOJATIMBBIMH, U 3aKOHBI O 3aIIUTE HECOBEP-
IIEHHOJNIETHUX MHOTHX CTPaH pPacCMaTpUBAIOT MOJIOJIEKb W HECOBEPUICHHONETHUX KakK eIWHOE IIeJIoe.
Hanpumep, kutaiickuii 3akoH 0 Opake IJIacuT, 4TO BO3pAacT BCTYIUICHHS B Opak He JAOJDKEH ObITh paHee 22
neT it Mmyx4arH u 20 net ans xeHmyH [8]. B HacTosmiee Bpemst B Kutae Bo3pacT coBepiieHHONETHS (Pak-
TUYECKH OTCPOUEH, U Te, KoMy MeHbIe 20 JeT, Kak NpaBuilo, elie y4arca B yHUBEPCUTETE WU ellle He Io-
JTy49uu paboTy, OHHU €IIe HE CaMOCTOSITEIbHBI B SKOHOMUYECKOM U COLMAIbHOM IUIaHEe M He 00JaaloT TOH
HE3aBUCHMOCTBIO, KOTOPYIO JIOJKHBI UMETh B3POCIIBIE, M3-3a YAIHMHEHHOTO IIKOJIBHOTO [IUKJIA, IIOBBIIIEHHO-
T'O IaBJIGHUS CO CTOPOHBI 3aHATOCTH M N30aJIOBAHHOCTH CO CTOPOHBI CEMEH.

CriocoGHOCTh MICUXUYECKH OOJTFHOTO YeJI0BEKa 0CO3HABATh WIJIM KOHTPOJIUPOBATH CBOE MOBENEHUE MPH
COBEPIUCHHUHU MPECTYIUICHUS ABISETCS KIIOYOM K OMPENENEHUI0 TOro, CIeIyeT JIM MPUBJIEKAaTh ICUXUIECKU
OOJILHOTO YeNlOBEeKa K YTOJIOBHOM OTBETCTBEHHOCTH W MOYKHO JIM CMSITYMTH MJIM YMEHBIIUTH HaKa3aHUE, Y4TO
B OTIPEJICIIEHHOM CTETIeHH! ONpe/IeisieT BO3MOXKHOCTh PUMEHEHHSI CMEPTHOM Ka3HU K TICUXUYECKU OOJNBHBIM.
B Hacrosiiiee BpeMs yrojioBHOE 3aKOHOJATENbCTBO Kutas mpenycmaTpuBaeT, 4To MCUXUYeckr OOJIbHOM ue-
JIOBEK, HE CIIOCOOHBIH 0CO3HABATh WM KOHTPOJIMPOBATH CBOE MOBEIEHHE M MPUUYMHSIOMINN BpEa, YTO MOJ-
TBEP)KJIAETCsl YCTAHOBJICHHOM 3aKOHOM MPOIIETypOH, HE MOMJIEKHUT YrOJOBHOW OTBETCTBEHHOCTH. JTO Clie-
JIAHO C yYETOM TOTO0, YTO TICHUXWYECKH OOJLHOW YeNIOBEK B JaHHBI MOMEHT HE CITIOCOOEH OCO3HABATh WIIH
KOHTPOJINPOBATH CBOE MOBEJICHUE M HAXOAMUTCSA B COCTOSHUU MOJHOTO OTCYTCTBHUSI YTOJIOBHOM OTBETCTBEH-
HOCTH. B 3TO Bpems, XOTs iesTHIE | MOBJIEKIJIO ONPEIEIeHHbIE BPEAHbBIE TOCIEACTBH AJIs O0IIeCcTBa, HO OHO
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HE UMEeeT T03HaHHA B cyObeKTe U 00bekTe. CorlacHO NPUHLIUIY €AMHCTBA CyOBEKTHBHOCTH M OOBEKTUBHO-
CTH, BUHOBHBIN HE JTOJDKEH HECTH YTOJIOBHYIO OTBETCTBEHHOCTh. Ecii kK HeMy OyneT mpuMeHeHa CMepTHas
Ka3Hb, TO 3TO OyAeT MPOTUBOPEYHTH MPUHIIMITY COPA3MEPHOCTH MPECTYIUICHUS W HaKa3zaHUs, IMPeIyCMOT-
PEHHOMY YTOJIOBHBIM 3aKOHOJIaTeTbcTBOM Kutasi.

B cynebnoit npaktuke Kutas cMepTHas kKa3Hb MOXET ObITh NMPHUMEHEHA K MPECTYIHHUKY, KOTOPBIN
HaXOIWTCA B HOPMAJIbHOM IICHXHYECKOM COCTOSTHUM KaK BO BPEMs COBEPIIEHHS MPECTYIUICHUs, TaK U BO
BpeMs CcyneOHOTO pa3OuparenbcTBa, HO HE CIIOCOOCH OCO3HABATH WM KOHTPOJIHMPOBATH CBOM JCUCTBHUS IO
MIpUBEICHUS] IPUTOBOPA B HMcnonHeHue. [lo MHEHMIO aBTOpa, B TaKMX CIIy4asx Ka3Hb CIEAyeT MPUOCTaHO-
BUTHh U COOOLINTH 00 3TOM B BepXoBHBIN HapOIHBIA Cya ISl MONMydeHHst HHCTPYKUUH. [TockonbKy 1embio
Ha3HAYCHHS HAKa3aHWA SBISETCS CASPKMUBAHHME W BOCIMTAHHE, €CIIA MPECTYIMHUK OOJBIINE HE SBISETCS CO-
UATBHO OTMACHBIM WIIM JTUYHOCTHO OMACHBIM, TO €ro Haka3zaHWe JOJKHO OBITh COOTBETCTBYIOIIMM 00pa3oM
COKpaIlleHO, U Ka3HUTb €ro HelenecooOpa3Ho. B To ke Bpewms, Aaxe ecli MCUXuieckd O0MbHON obnanaet
HEKOTOPOH CIIOCOOHOCTHIO K OTBETCTBEHHOCTH, €0 CITOCOOHOCTh K OTBETCTBEHHOCTH, OYE€BHIHO, HAXOAUTCS
MEX/Iy CIIOCOOHOCTBIO K HECEHHIO OTBETCTBEHHOCTH M HECIIOCOOHOCTBIO K OTBETCTBEHHOCTH. lIprMeHeHme
CMEPTHOH Ka3HM K TAKOMY ICHUXUYECKH OOJBHOMY YeJOBEKY HE COOTBETCTBYET HEMOJIHOW CTEIICHH OTBET-
CTBEHHOCTH, KOTOPOI OH 00Ja/1aeT, a TaKKe MMoABepraeT 0OBUHSEMOTO PHUCKY TOTO, YTO OH MOXKET OBITh He-
MIPaBUIILHO Ka3HEH.

Takum 00pa3om, OUEBUIHO, YTO MOJOKEHHUS ICHCTBYIOIIETO YTOIOBHOTO 3aKoHa Kurtas, mpenxycMmaTpu-
Batomue OoJiee MATKOE WM MEHEee CTPOroe HakazaHHe ISl ICUXUYECKH OOJBHBIX JII0ACH, KOTOpHIE elle He
MTOJTHOCTBI0 YTPATHIIA CITIOCOOHOCTH OIPENENSITh MU KOHTPOIUPOBATh CBOE IMOBENICHUE, HE OTPAXKAIOT d(-
(eKTHBHO 0COOYIO 3aIUTY TICUXHYECKH OOJBHBIX Jrojicii. OcHOBHAs MonuTHKa KuTasi B OTHOIIEHHH CMEPT-
HO Ka3HU 3aKJIF0YACTCS B TOM, YTOOBI yOUBATH 3KOHOMHO U OCTOPOXHO", MOATEKCT KOTOPOH 3aKIF04aeTCs B
CTPOTOM OTpaHUYCHUU TMPUMEHEHHsSI CMEPTHON Ka3HH, M 0COObIe CYyOBEKTHI MPECTYIUICHUI TaKXKe TOJKHBI
OBITh MAKCUMAIIEHO OTPaHUYEHbI B IPUMEHEHUHN cMepTHOH ka3HU. [lcuxmuecku OOIbHBIE, KaKk 0co0as TpyII-
na, UMEIOT OTpeieNIeHHbIe 0COObIe MMPUYMHBI JUIsl COBEPIICHUSI IPECTYIUICHUH, U UX COCTOSHHE MOXET W3-
MEHUTHCS B JTFOO0H MOMEHT, TIOSTOMY WX HEJb3sl pacCMaTpUBaTh Kak abCONOTHO HOPMANBHBIX JIIOJIEH, U K
WX OOpaIeHuI0 Hellb3s MPENBABIATh TPEOOBAHUS MO CTaHAAPTAM CYXKICHUH HOpMallbHBIX Jroaed. [loaTomy
B MPUMEHEHUH 3aKOHA JIOJKHA OBITh OTpayKeHa OMpeEJie/IieHHAs CTEeNeHb TEPIHUMOCTH, & CMEPTHAsl Ka3Hb
JIOJDKHA IPUMEHSATHCS K TICUXHUYECKU OOJIBHBIM ¢ OCTOPOXXHOCTBIO [4, ¢. 172].

YronosHsit 3akoH Kutast 1997 roma He mpemycMaTpruBaeT OCBOOOXKISHHUS OT CMEPTHOW Ka3HH 3a Tpe-
CTYIUICHHUS, COBEPIIECHHBIE MOXKWIBIME JIOAbMHU [2]. B 1999 rony Kuraii BcTynun B «craperoree» oOIe-
ctBo. B mrone 2010 roma B Kurae nacunuteiBanoch 6omee 160 MITIITHOHOB YenoBeK crapire 60 jer, 9To co-
cTaBisu10 okojo 12,8% Bcero HaceneHus. CtapeHHe HaceJEHUs MOPOJMIIO PSJ COLMANBHBIX MpoOieM, a
MPECTYTIUIEHUS, COBEPIIAeMbIE TTOXKIIIBIMHU JIFOIEMHU, CTAIH COIMATbHON MPOOIEeMOH, 3aCITyKUBaIOIIEH 0Cco-
Ooro BHuMaHus. Jlo MpuHATHA 3aKOHA O BHECCHHWM M3MEHEHUH B yronoBHOe 3akoHomareibcTBO (VII) He
OBLIO YETKUX IMOJIOKEHUH O TOM, MOTYT JIM MPECTYIUICHHSI, COBEPIICHHBIE TTOXKHIIBIMHU JIFOJIbMH, OBITH CMSIT-
YeHBI, OJHAKO B Cy/IeOHON MPaKTHKE OBLIO MPHHATO OTHOCHUTHCS K MPECTYIICHUSIM, COBEPIICHHBIM ITOXKH-
JBIMU JIIOJIBMH, CO CHHCXOXKJeHHeM. Kuralickoe 3aKOHOJATENbCTBO JODKHO COOTBETCTBOBATH MOTPEOHO-
CTSIM pa3BUTHS YTOJIOBHOTO TIpaBa MEXJTYHAPOIHOTO COOOIIECTBA M YHACIIEIOBATh MTPEKPACHYIO KUTAHCKYIO
TPAJUIUIO YBaXEHUS K TOXKHIIBIM U MOJIOJBIM JIFOJSM, YTOOBI OTPa3UTh MATKOE OTHOIIEHHE K TOXKHIIBIM
moxasiM [5]. Ilostomy Ilonpaska (VIII) k YronoBHoMy 3akoHy Kutas npeaycMmatpuBaet, 4To CMepTHAs Ka3Hb
B MPUHIUIE HE TMPUMEHSIETCS K MOXKUIIBIM JIFOZSM, JTOCTUTIINM 75-J€THEr0 BO3pacTa, 3a UCKIIOYEHUEM TeX,
KTO WCIOJNB3yeT KpalHe KECTOKHE CPENCTBa I MPUYMHEHHs] CMEPTH APYrOMY YelOBEKYy, U4TO B OIpee-
JIEHHOW CTENEeHH pacHmpsieT chepy OrpaHHYeHHs MPUMEHEHHS CMEPTHON Ka3HHU M 3aBepIIaeT KoMUY 3a-
KoHozaTenbcTBa KnTtas o MArkoM Haka3zaHUM 3a MPECTYIUIEHHUS, COBEPIIEHHBIE MOKUIIBIMU JIFOJIbMU, U SIBIIS-
eTCsl BaXHOW MEpOW 1O OTpaHHuYEHHI0 CMEPTHON Ka3HM B 3aKOHOAATenbCcTBe KuTas, KOTOpyio ciemyer
paccMaTpuBaTh B CyeOHOM MOpsiAKe. ITO OYSHb 3HAYMMAasi Mepa 110 OrPaHUYEHUIO0 CMEPTHOM Ka3HH B 3aKO-
HonatenbcTBe KnTas, KoTopasi oJnKHA CTPOTO COOTIOATHCS MPH OTHPABICHUN IPABOCYIHSL.

[Tompaeka (VIII) k YromoBHOMY 3aK0oHY KuTas COIEpKAT YETKHUE TIOJIOKESHUS 00 OTPaHUICHUH TIPUME-
HEHUS] CMEPTHON Ka3HU K MOKWIIBIM JIFOJIIM, OJJTHAKO JI0 CHX IIOp BO3HHUKAIOT CIIOPHI O TOM, SIBJIAIOTCS JIU pa-
3YMHBIMH BEPXHHI BO3PACTHOM IpeJesl M OrOBOpKa 00 OrpaHMYCHUH NPUMEHEHHUSI CMEPTHON Ka3HH K MOXKH-
JIBIM JTFIOIM [6].

[To MHEHMIO aBTOpA, KPUTEPUU MTPUMEHEHHUSI CMEPTHOW Ka3HU K MPECTYIUIEHUSM, COBEPIIEHHBIM MO~
JIBIMH JIFOIEMH, MOKHO YCOBEPIICHCTBOBATh CJICAYIOIIUM 00pa3oM: BO-TIEPBBIX, CIEAYET ele OOoJblIe CHU-
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3UTh HaYaJbHBIN BO3PACT Ui HEIPUMEHEHHS CMEPTHOW Ka3HU M YCTAHOBUTH BEPXHUN BO3PACTHOU TMpPEe
JUTSI HEIPUMEHEHUS CMEPTHOM Ka3Hu Ha ypoBHeE 70 net. [IpuunHbl 1715 3TOro ClaeayIolue:

1. 70-neTHHE JIOAM BCTYMAIOT B «3aKaT» CBOCH JKU3HU, UX (QHU3HUYECKHE M TICHXOIOTHIeckrue (GpyHKIMN
JeTpaiupoBaiy, X (pu3muecKkas CHiia M SHEPTUS OTHOCUTENBHO YMEHBIIMINCH, U OHU MEHEE CKJIOHHBI CHOBA
COBEpIIATH MPECTYIUICHUS POTHB OOIIECTBA, IO3TOMY HET HEOOXOJUMOCTH MPUMEHAThH K HUM CMEPTHYIO
Ka3Hb. bonee TOro, MOCKONBKY IMOKHJIBIE JTFOAA MOTYT JIETKO YMEpPEeTh BO BpeMs OTObIBaHHS HaKa3aHUS, Y
HUX MEHBIIIE IIAHCOB COBEPIIUTH MPECTYIUIEHNE TIOBTOPHO.

2. CMepTHYIO Ka3Hb, KaK CaMyI0 CypOBYIO MEpy Haka3aHUs, HET HEOOXOJUMOCTH MPUMEHSITh K IOXKHU-
neM JroAsM crapiie 70 netr. OrpaHudeHre CMEPTHOM Ka3HU 3a MPECTYIUICHUS, COBEPIICHHBIC MOXKUIBIMU
JIOBMHF, Ha CaMOM JieJie JO/DKHO MPUMEHSATHCS B BO3PACTE, IPEBBIMIAIONIEM ITEHCHOHHBIA BO3pAcT, HO HE
MPEBBIIIAIOIIEM CPEIHIOK MPOODKUTEIBHOCTD u3HHU. MHpOpMaius 1ectoii nepenucy HaceneHus Kuras
B 2010 rogy mokasbIBacT, YTO CpPEIHSIS MPOAOKUTEIBLHOCTh KU3HU HaceneHus Kutas coctaBuser 74, 83
roga. COOTBETCTBYIOIIEE CHIKEHHIE BO3PACTHOTO MOpOTa ISl HEMPUMEHEHHUSI CMEPTHON Ka3HU W HeTpuMe-
HEHHE CMEPTHOM Ka3HU K JuImaM crapire 70 JIeT MOKET OTPa3HTh MPOTPECC 3aKOHOIATEITHLCTRA.

3. MexyHapoTHOE COOOINECTBO U APYTUE CTPAaHbI MUPA B OCHOBHOM YUYUTHIBAIOT MPHUHIIUI TYMaHH3Ma
TIpU TIPUMEHEHUN CMEPTHOU Ka3HM K MOXWIBIM JitosM. [Ipodeccop Usas CHHIIIH OTMETHII, YTO HaKa3aHHE
JOJDKHO OCTaBaThCS B MpeNieax JOMyCTUMOTO ISl JOCTOWHCTBA JIFOJIEH, ¥ 9TO B YTOJIOBHOM IPaBE TOJKHBI
MIPOSIBIISITHCS] TEPIIUMOCTh, CHUCXOUTEIBLHOCTb, CIIPABEUIMBOCTD U MOpaisb [9].

Jlumepamypa

1. AMepuKkaHCKas KOHBCHIIMS O MpaBax 4ejoBeka // normativ.kontur — [DaekTpoHHbIN pecypc] — Pexum mocrtyma:
URL: https://normativ.kontur.ru/document?moduleld=1&documentld=12652&ysclid=1gbegwad9dx626356709 (mata
obpamenns: 23 mapt. 2023).

2. Kopobees A. U., Uygae A. . YronosHsIi koxekc Kutas: obmas xapakrepuctuka (K 20-JICTHIO cO THS TPUHS-
THs) // AxTyanbHBIe TIpoOIEeMBI poccuiickoro mpaa. - 2018. - Ne 2 (87) — [DmekTponHEIH pecypc] — Pexum gocryma:
URL.: https://cyberleninka.ru/article/n/ugolovnyy-kodeks-kitaya-obschaya-harakteristika-k-20-letiyu-so-dnya-prinyatiya
(maTa obpamenus: 27 mapt. 2023).

3. Kypuranos C. A. CpaBHHUTEJILHO-IIPABOBOE HMCCIICJOBAHHEC MHCTUTYTAa CMEpTHOW Ka3Hu B Smonmu u KHP //
CpaBHHTEIbHOE NPaBOBEACHUE B CTpaHax AsmaTcko-TuxookeaHckoro pernona — VIII: marepuansr MexayHapoaHOM
HaY4HO-TIPAKTU4YeCKOW KOH(EpEeHIMN MOJIOABIX YYCHBIX, aCHIHUPAHTOB, MaruCTPaHTOB U cTyaeHToB (Ynan-Ym, 19 mas
2017 r.) / otB. pex. FO. I1. F'apmaer. Yaan-Y m3: baiikanbckuit Mmepuauan, 2017. C. 225-227.

4. Liu Tianlai. Mepsl Haka3aHUs, aTbTEPHATHBHBIC IPUMEHEHHIO CMEPTHOW Ka3HH (CPAaBHUTEIBHOE HCCIIEIOBAHHE
Poccun u Kuras) / CpaBHUTENbHOE MpaBoOBeeHUE B cTpaHax A3uaTcko-TuxookeaHckoro pernona — VI: marepuainsi
MextyHapoJHOI HayYHO-NPAKTHIECKOH KOH(EPESHIIMH MOJIOABIX YUEHBIX, ACHIHPAHTOB, COMCKATEIeH, MarnCTpaHTOB
crynenroB (Yman-Ym, 17 anpens 2015 r.) / ots. pen. 1O. I1. 'apmaes. Ynan-Ya3: U3natensctBo bypsitckoro rocynu-
Bepcureta, 2015. C. 172-175.

5. T'ao Munbcroan. O Mepax HaKa3aHWs, allbTCPHATUBHBIX CMEPTHOM Ka3HH B YT0JIOBHOM npaBe Kuras // FOpuau-
geckas Hayka X203s. 2008. Ne 2.

6. ITan lyamait HoBele TeHIeHIIMN pa3BUTHS YTOJIOBHOTO 3aKoHOMaTenbcTBa B Kutae (maTepnperamnus «[lompa-
BOK K YT0JOBHOMY Kojiekcy kutaiickoi Haponuoii PecriyOauku (Ne 8)» // Beepoccuiickuii KpUMHUHOJIOTHYECKHUIT Ky -
nan. 2011. Ne 2. URL: https://cyberleninka.ru/article/n/novye-tendentsii-razvitiya-ugolovnogo-zakonodatelstva-v-kitae-
interpretatsiya-popravok-k-ugolovnomu-kodeksu-kitayskoy-narodnoy (gata o6paruenus: 07 mapt. 2023).

7. VYronosHoe mpaBo Kuras (2017). URL: https://ru.chinajusticeobserver.com/law/x/criminal-law-of-china-
20171104 (mara obpamenus: 17 asr. 2023).

8. I'paxxmanckuii komexkc Kwuras: Kuura V. Bpak u cemss (2020). URL: https://ru.chinajusticeobserver.com/
law/x/civil-code-of-china-part-v-marriage-and-family-20200528(nara obparuenus: 17 asr. 2023).

9. Cm.: Usnp Cunnsn. KonndecTBeHHbIE MOKa3aTeNN MPECTYIUICHNS KAaK JIEMEHT cOCTaBa MPECTYIUICHUS: aHaJIN3
Ha OCHOBE KHTalCKOTO yroJIOBHOTO TpaBa (KHT. 513.) // BcemupHoe ropunnaeckoe obo3perue. 2003. Ne 3. C. 275; cm.
taoke: Kongpynuanckoe «Uersepokumkue» («Col my»). Ilep. ¢ kut. n komment. A. WM. Ko63eBa, A. E. JlykbsiHoBa,
JI. C. Tlepenomosa, II. C. Ilonosa npu ywyactun B. M. Maiioposa; Bctynur. ct. JI. C. Ilepenomosa; Un-T [lansHero
Boctoka. Mocksa: Boctou. jut., 2004. 431 ¢. (Kuraiickuii KiiacCHYECKHi KaHOH B PYCCKHX MEPEeBOAax: ocH. B 1998 r.)

86


https://ru.chinajusticeobserver.com/law/x/criminal-law-of-china-20171104
https://ru.chinajusticeobserver.com/law/x/criminal-law-of-china-20171104

YT'OJIOBHO-TIPABOBBIE 1 KPUMMWHOJIOTMYECKUE ITPOBJIEMbBI
CPABHUTEJIBHOI'O IIPABOBEJEHI B CTPAHAX ATP

Y]IK 343.13

YronoBHasi 0TBETCTBEHHOCTD 32 MPeBBIIIEHHE JT0JKHOCTHBIX MOJTHOMOYHIA
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B nanHO# cTathe aBTOpP MPOBOAUT MCCIIEOBAHUE OTHOCUTEIHFHO BOMPOCOB YIOJOBHOM OTBETCTBEHHOCTH 3a Mpe-
BBIIIICHHE JOJDKHOCTHBIX MoHOMOuni B Poccun, SInmonnu, Kurae u CIIA, ¢ nenpio u3ydeHus 0cCOOCHHOCTEH NaHHOMN
MpoOJIEMAaTHKU B pa3HbIX cTpaHaXx. OCHOBOI HCCIEMOBAHUS CIIYy)KaT HOPMATUBHBIC aKThI, KOTOPBIC PErYIUPYIOT yro-
JIOBHYIO OTBETCTBEHHOCTh B OTHOIICHHUHU HPEBBIIICHHS ITOJTHOMOYHH 110 TOJKHOCTHBIM IIPECTYIDICHUAM. [T mocTike-
HUS TeJIed UCCIeIOBaHMs aBTOP HCIIONB30Ball KaK OOIIEHAYYHBIC, TAK U CHCIHAIBHBIE METOIBI, TAKUE KaK aHAJIOTHIA,
aHalN3, CHHTE3 ¥ CPABHHUTEILHO-TIPABOBOM MOAX01. [Ipy moMomny cpaBHUTENFHOTO aHaJIi3a aBTOP MPUXOAUT K BBIBOIY
0 BBICOKOH aKTyaJhbHOCTH BOIIPOCOB, KACAIOMIUXCA MPUBJICUCHHUS K YTOJOBHOW OTBETCTBEHHOCTH 32 IPEBHIIICHHE
TOJDKHOCTHBIX ITOJTHOMOYHH BO BCEX paCCMaTPHUBAaEMBIX CTpaHaX.

Kntouesvie cnosa: mpeBpIIeHNE TJOMKHOCTHBIX TOJTHOMOYHH, TODKHOCTHBIC TPECTYIUICHUS, JOJDKHOCTHOE JIHIIO,
MIOJIHOMOYHSL, 3I0yTIOTpeOIeHHE JOHKHOCTHBIMU TTOTHOMOYHSIMH.
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In the article, the author made an attempt to study the specific features of criminal liability for abuse of office in
the Russian Federation, Japan, China and the United States. The purpose of the work is to study the regulations, crimi-
nal liability in the field of regulation of malfeasance. The work uses general scientific and special research methods
(analogy, analysis, synthesis, comparative legal). As a result of a comparative analysis, a conclusion is formulated about
the relevance of issues related to bringing to criminal liability for abuse of office.

Key words: abuse of power, malfeasance, official, powers, abuse of power.

AHanu3 UHOCTPAHHOTO OIBITa B BOMPOCAX OTBETCTBEHHOCTHU 3a MPEBBIINICHUE JOMKHOCTHBIX MTOJIHOMO-
YHii SIBIISIETCS aKTyalnbHBIM U Poccuu, 0COOEHHO B KOHTEKCTE PAa3BUTHSI HMHCTHTYTOB TPaXTaHCKOTO 00IIIe-
CTBa M CTPYKTYp TOCYIapCTBEHHOW BIACTH, OTBEUAIOIIMX 32 BBITIOJHEHHE KIFOUEBBIX IKOHOMUYECKHX WU
MPaBOOXPaHUTEIbHBIX (DyHKIUH. M3ydeHHe yroloBHO-IPAaBOBBIX CHUCTEM Pa3IMYHBIX CTPaH BHOCHUT CBOU
BKJIJ] B COBEPIIICHCTBOBAHUE HAI[MOHAIBHOI'O 3aKOHOIATENILCTBA. B 3TOM HampasiieHuu 1enecoo0pa3Ho Hc-
CJIeIOBAaTh TOJXO/BI 3aKOHO/ATEIhCTBA 3apYOEIKHBIX CTpaH B 00JaCTH OTBETCTBEHHOCTH 3a IPEBBIIICHUE
JIOJDKHOCTHBIX MTOJITHOMOYWN B YTOJIOBHOM MpaBe. Takue MpecTyIUICHUS OCOOEHHO OMAacCHBI M3-3a BBICOKOU
CTCTICHU WX CKPBITHOCTH, KOTOpas OOYC/IaBJIMBAacT HAPYIICHUE SKOHOMUYECKOW CTaOMIIBHOCTH CTPaHbl U
MOAPBIBAET aBTOPUTET BIACTHBIX CTPYKTYP U YIPABICHUECKUX OpraHoB. HauHeMm ¢ paccCMOTpEHHUs 3aKOHO-
JaTeNbCTBA CTpaH, Takux Kak Anonus, Kutait u CLLIA, rae 3akoHOIaTEIbHO 3aKPEIIEH COCTaB MPEBBILLICHUE
TOJDKHOCTHBIX MOTHOMOYHH 7, €. 206]. OTMETHM, 4TO XapaKTepUCTHKHU TAHHOTO MPECTYIJICHHUS B KAKION U3
CTpaH UMEIOT CBOU OCOOCHHOCTH.

Bnauane paccMoTpuM yrojoBHOE 3aKOHOAATENLCTBO SMOHUU B MHTEpecyrolel Hac yactu. ['naBa 25
VYromosHoro xkoaekca Smonun [3] packpeIBaeT MpecTyIUIEHUs, COBEPIIaEMBIE TTyOIHUHBIMHI JTOJIKHOCTHBIMHI
JIATIAMU - CTICIHATEHBIMU CyObeKTaMU. TaKuMU JIMIIAMHA CYUTAIOTCS UCITOTHSIONINE ITyOIUIHBIC 00s13aHHO-
CTU B COOTBETCTBUHU C 3aKOHOM UJIEHBl KOMUTETOB, JACMYTAaThl, a TAKXKE TOCYIapCTBEHHbIE 1 MYHHULIUIATIbHBIC
ciyxartie. Onpenenenne «IryOaInIHoe TOIDKHOCTHOE JTUI0» B SIIOHCKOM 3aKOHOIATEILCTBE OCYIIECTBIISCT-
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Csl 4epe3 «IyOJMUYHbIe 00S3aHHOCTHY», YTO MOXKET BBI3BATh CIIOKHOCTH TIPU OIPEIEICHUN COCTaBa JOJDK-
HOCTHBIX IIPECTYIUICHUM.

SAnoncknit YK Takke BBIAENSET pa3Hble KAaTETOPUHU TOJDKHOCTHBIX JIUI[: OBIBIIEE MyOIMYHOE IOJDK-
HOCTHOE JIUII0 U 0c000e MyOInyHOoe JODKHOCTHOE NTUT0. Takas kiaccuruKanys MOKET OBITh HCIIOIb30BaHa
MIPU COBEPUICHCTBOBAHUU POCCUNUCKOTO YTOJIOBHOTO 3aKOHA.

B YK Slmonnu coctaB mpeBHITIICHUS TOJDKHOCTHBIX MTOJTHOMOYNN TPECTaBICH MPUOIU3UTEILHO B CTa-
TBAX, KaCaOUINXCS OTBETCTBEHHOCTH 0CO0O0TO MyOIMYHOTO JOJDKHOCTHOTO JIMIIA 32 37I0YNOTpeOIeHHs, CBSI-
3aHHBIC C KCIIOJIHEHHEM MX BJIACTHBIX MosHoMouuid. B To Bpems kak B Poccuu geiictByromum YK PO on
perJIaMeHTUPOBAH OTJCIHHON CTAaThEH.

Cratpst 194 YK SlnoHnM OTHOCHTCS K CIy4dasM 3JI0yHOTpeOJIeHHs BIACThIO H HE3aKOHHOE COJIepKaHue
MoJ CTpakeH, a cTaths 195 - kK cioyyasM HACHILCTBEHHBIX JEHCTBUI WIM OCKOPOJICHUIN CO CTOPOHBI JIMII,
OCYIIECTBIISIONINX Cy/IeOHBIC, POKYPOPCKUE, TTOTUIICHCKHUE TIOJTHOMOYHS WIA UX MTOMOIIHUKOB. [Ipu3Hakwy,
KBATH(UIIUPYIOIINE HACTYIUIEHHE OOIIECTBEHHO OIMACHBIX ITOCIEACTBHIA, TaKWe KaK CMEPTh WU TeJIECHBIE
MTOBPEXACHNUS, YKa3aHbl B craTthe 196 YK Smonnn.

CpaBHUBas SMOHCKOE U POCCUMCKOE 3aKOHOAATEIBCTBA, OTMETUM, UYTO B SIMOHUM BBILICYKAa3aHHBIC CTa-
Tb1 YK 0XBaTBIBaIOT 3710yNOTPEOICHNE BIACTHIO CO CTOPOHBI JIUI, HMEIONTNX CyeOHbIE, POKYPOPCKHUE HITH
MONTUTIEHCKUE TIOJTHOMOYHS, HITH X MTOMOIIHUKOB. B Poccnn aHanmornyHble IPeCTYIUICHUS OTHOCSTCS K TIpe-
cTyIuieHusM npoTus mpasocynus (cT. 301 u 302 YK P®) [1]. B otnuuue ot poccuiickoro, SSMOHCKUNA YTo-
JIOBHBIH KOJICKC TpeJiaracT MCHee JETATM3UPOBAHHYIO CUCTEMY U PEXKE HCIOJIb3YET KBATU(DUIHPYIOIINC
TIPU3HAKY JIJIs1 pACCMAaTPUBAEMBIX MpecTyIuieHuit [4, ¢. 50].

Uto KacaeTcsl MPEBLIMICHUS TOJDKHOCTHBIX MOJHOMOYHM M €ro COOTHOIICHHS C JPYTHMH COCTaBaMHU
MPECTYIUICHUH, BaXKHO OTMETHTh Pa3 MY MEXIY 3JI0YMOTPEOICHUEM U MPEBINICHUEM JODKHOCTHX ITOJI-
Homouwnid. [lpu 3moynorpebneHnn nesHUe COBEpIIAETCS B paMKaxX IMOJTHOMOYHM, B TO BpeMs Kak IpH Tpe-
BEIIIICHUW OHU SIBHO TIPEBBIIAFOTCS.

HenpaBoMepHbIe NeHCTBUS JODKHOCTHBIX JIUI] MOTYT HAHECTU CYIIECTBEHHBIN YIIEpO MHTEpecaM roc-
yAapcTBa, OOIMIECTBA W OTAEIBHBIX JIUI, TIOAPHIBATH ABTOPUTET TOCYAAPCTBA M HAPYIIATh YCTAHOBICHHBIH
MOPSIOK OCYIIECTBICHUS IIOJTHOMOYHH.

YromoBHBIA Kojeke Kurtas Takke mpeaycMaTpuBaeT YroJIOBHYIO OTBETCTBEHHOCTH 3a MPECTYIUICHHUS,
CXOJHBIC TI0 XapaKTePy C TEMH, YTO COBEPIUICHBI IPOTHB UHTEPECOB CIY’KOBI B KOMMEPUYECKUX M IPYTHX Op-
ranmzanusx. OcoOeHHOe BHHUMaHHUE CTOMT 00paTHTh Ha crathu 167-169 YromoBhoro komekca Kuras [2],
KOTOpBIC YCTaHABIMBAIOT YTOJOBHYIO OTBETCTBEHHOCTH 3a JICWCTBUS, aHAIIOTUYHBIE 3II0YNOTPEOJICHHIO BiIa-
CTBIO.

B 3akimtoueHne, CTOUT OTMETUTh, YTO MEXIY YTOJOBHBIMH KojlekcamMu Poccun n Kuras cymecTByroT
3HAYUTENFHBIC OTIMYMS B OIPENIEIICHUH COCTABOB MPECTYILIEHUH, CYOBEKTOB M CyOBEKTUBHBIX XapaKTePH-
CTUK TIPECTYIUICHHUH, a TaK)Ke B HANMEHOBAHHUSAX KOHKPETHBIX KOPPYIITMOHHBIX MTpaBoHapyIeHui. OgHako,
00€ YroJIOBHBIE CHUCTEMBI O0JIAJIAI0T ¥ CXOJICTBAMM, KAacasiCh aHAJIOTMYHBIX BUJIOB MPECTYIUICHUN.

s GonmbmuHCTBA 3apyOeXHBIX CTpaH XapaKTEPHO HAIMYHE YTOJIOBHOH OTBETCTBEHHOCTH 3a IPEBBI-
[IEHUE TOJDKHOCTHBIX MOJHOMOYHH. OTBETCTBEHHOCTD 3a MPEBBINICHUE TOJDKHOCTHBIX MOJHOMOYHM B Poc-
cHH 00ecTieuynBaeTCs MPUCYIIUMH OCOOCHHOCTSIMH PETYJIMPOBaHMsI TAaHHOHM MpoOieMHOl cdepbl U KpuMu-
HaIM3alid. YTOJOBHOE 3aKOHOJATENHCTBO OOINBIIMHCTBA CTpPaH IMPEAyCMATPUBAET OTBETCTBEHHOCTH 3a
NaHHOE JEsTHUEe NP MPUYMHEHUH MaTepUAIBHOTO WM MOPAIBHOTO BpeNa, a TaKKe HaJIMYUU KBaTHU(PHUIIH-
PYIOIIETO IpHU3HaKa - MPUMEHEeHHS Hacuius [5, ¢. 65].

[Tonxo/e1 3aKkOHOAATENIEH PA3IMYHBIX CTPaH K OMPEIEeNIEHHI0 CYOheKTa YKa3aHHOTO JACSTHHUS TaKKe pas-
HATCSI. Bo MHOTHX cTpaHax CyOBEKTOM SBISETCS JOJDKHOCTHOE JIMIIO, OJJHAKO B YTOJIOBHOM Kojekce Kuras,
KpoMe (pPU3UYECKHX JIMII, 32 aHAJIOTHYHBIC TPECTYIUICHUS MOTYT OBITh IPUBJICUEHBI M FOPUIUUCCKUE JIUIA; B
YromosaoMm komekce CIHIA Takke mpeaycMOTPEHBI Pa3IMYHBIE KATETOPHUU CYOBEKTOB IS JTOJDKHOCTHBIX
npectyrieHul [6]. B cTpaHax ¢ akTUBHBIM YTOJIOBHBIM 3aKOHOJIATEIbCTBOM, Takux kak CIIA, npeBsilieHue
JIOJDKHOCTHBIX TTOJTHOMOYHMIA YacTO MMOHUMAETCSl KaK COBEPIICHHE NEHCTBUN, KOTOPBHIE BBIXOAT 32 PAMKH
3THX TOTHOMOYHWH ¥ IPUUMHSIOT yIiepO mpaBaM M 3aKOHHBIM WHTepecaM rpaxzias [8, c. 120].

Takum 00pazom, TPEBHIIICHUE JOKHOCTHBIX MMOJTHOMOYHHA 3aKPEIUIEHO B YTOJIOBHOM 3aKOHOJATEIb-
ctBe Poccun, SAnonun, Kutas u CIHA. OgHako aHanu3 3apy0eKHOTO 3aKOHOJIATENILCTBA MTOKA3bIBACT CYIIle-
CTBEHHBIC Pa3IN4dus B MOJX0/aX dTUX CTPaH K €ro peryaupoBanuio. B oriauane ot Poccnu, B mpaBoOBEIX CH-
cremax Smonun u CIIIA He TPOBOIUTCS pa3Iudus MEXIY IMPEBHITIICHUEM U 3JI0yTOTPEeOJICHHEM BIIACTHIO, a
B Kutae momyckaercs abcTpakiiysi OT CyIIECTBEHHBIX MPU3HAKOB MPEBBIIICHUS JOKHOCTHBIX ITOJTHOMOYHMA.
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q)OpMyj'II/IpOBKI/I U IIOHHMAaHHEC JOJIKHOCTHOTO JIMIa TAaKXXC HMCIOT CBOH 0COOEHHOCTH B Ka)KI[Oﬁ u3 pac-
CMOTPCHHBIX B JAHHOM CJIy4ac CTpaH.
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B cTarbe aBTOpOM NpEANPUHSTA ITONBITKA HCCICAOBAHMUS SJIEMEHTHOTO COJEP)KaHHUS POCCHUICKOTO YTrOJIOBHOTO 3a-
KOHOJIaTEJIbCTBA, KOTOPOE SIBISIETCS CUCTEMHBIM OOpa30BaHHEM, COCTOSIIMM M3 COBOKYIHOCTH B3aHMMOCBSI3aHHBIX U
B3aUMOOOYCIIOBJICHHBIX YTOJIOBHO-NIPABOBBIX HOPM, HalPaBJICHHBIX Ha OXpaHy IpaB U CBOOO YeIOBEKa M IPaykIaHH-
Ha, COOCTBEHHOCTH U T.1I., B CBSI3H C Y€M, €r0 M3yUeHHE JO0JDKHO UMETh CUCTEMHBIH XapakTep, O3BOJISIONINN HCCIIen0-
BaTh CHCTEMHBIE 3JIEMEHTBI, KOTOPbIE M 00pa3yloT TaHHYIO CHCTEMY.

Kniouegvie cnosa: yroaoBHOE 3aKOHOJATENILCTBO, YTOIOBHO-IIPABOBbIE HOPMBI, CHCTEMHOE COZEpKAaHHE, CUCTEM-
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The article, the author made an attempt to study the elemental content of the Russian criminal legislation, which is
a systemic formation, consisting of a set of interrelated and interdependent criminal law norms aimed at protecting the
rights and freedoms of man and citizen, property, etc., in connection with which, its study should have a systemic char-
acter, allowing one to explore the systemic elements that form the given system.

Key words: criminal legislation, criminal law norms, system content, system elements.

[Toaxoa K yroJoBHOMY 3aKOHOJATENBCTBY B KAUECTBE CUCTEMBI HAIIIET CBOE OTPAKEHUE B KOHCTPYHUPO-
BaHuu O6meit 1 OcobenHoit yacTeil YromoBHoro kozekca Poccutickoit @eneparum [12], SBISOMAXCS yIIO-
PAIOYCHHBIMH 3JIEMEHTAMU CHCTEMBI YTOJIOBHOTO 3aKOHOATEILCTBA, YTO 00YCIIaBIMBACT COOON HEOOXOIH-
MOCTh OOpallleHUs] TPH BBIOOPE ONPEICICHHON YroJoBHO-IIpaBoBoi HOpMbI OcobenHoit yactn YK P® x
gactu OOmIel, a 3To, B CBOIO 04Yepe/b, CBUIETEIHLCTBYET 00 OTHOCUTEILHO MMPOYHOM (YHIAMEHTE IS T0-
CTPOCHHS CHCTEMHBIX JIEMEHTOB POCCUICKOTO YTOJIIOBHOT'O 3aKOHOIATENIHCTBA.

3T0, IO CYyTH CBOCH OOIIETCOPETHUECKOE TOJIOXKEHHEe, 00Jaarolnee OSCCIOPHON 3HAYMMOCTBIO U Ha
CETO/HAIIHUIA JIeHb, OBLJIO OTPAKEHO €Ille B HAYYHBIX IMyOIMKaUiIX U QyHIaMEHTAIBHBIX TpyAax mpodec-
copa H.C. TaranmeBa, KOTOpbIif 0c000 OTMEYaJT TIOJIOKEHHE, B COOTBETCTBUH C KOTOPHIM, OOpalleHue K pac-
CMOTPEHHUIO 3aKOHOAATEIBHBIX KOHCTPYKIIUNA YTOJOBHBIX 3aKOHOIIOJIOXKEHUHN B KAUECTBE, OTPAKEHHOM B CO-
BPEMEHHBIX KOJEeKcax, OOyClaBIMBaeT KiIacCU(UKAIMIO 3aKOHOB Ha JiBa B3aMMOOOYCJIOBJICHHBIX U
B3aMIMOCBSI3aHHBIX CHCTEMHBIX JJIEMEHTA: IIOJIOKEHHUS, KOTOPHIE PETJIAMEHTHPYIOT OOIIHe YCIOBUS Ipe-
CTYITHOCTH W HAKa3yeMOCTHU, COCTaBJIItoNINe conepkanne OOmel 9acTi YTOJOBHOTO KOJIEKCa, U TOJIOXKe-
HUS CHEIUATbHBIC, PETVIAMCHTHPYIOIIE YaCTHBIC CIIy9aW COBEPIICHUS NMPECTYIHBIX JCSHHM, OMpEeeIsio-
e NOpU3HAKW HAKa3yeMblX JESHUM, a Takke BHUABL U Tpelenbl YroloBHOM OTBETCTBEHHOCTH,
cocrasJstonme coaepxanue OcodeHHOI YacTu YroloBHOTO Koaekca[11].

[Ipu »TOM, MpUMEYATETHHBEIMHU C TIO3UITUH TIPOBOAMMOTO HCCICIOBAHUS SBIISIOTCS TOYKW 3PEHUS yde-
HBIX, 3aHUMAIONUXCS U3YICHHEM BOTIPOCOB CUCTEMBI YTOJIOBHOTO 3aKOHOJATEIBCTBA, CHCTEMHOT'O TIOCTPOE-
Hust O6meit u Ocobennoit yacteld YK PO, Tak, B 4acTHOCTH yKa3bIBa€TCS, YTO BOIIPOCHI BHYTPEHHETO CTPO-
€HUS W CUCTEMAaTH3allid YTOJIOBHOTO 3aKOHOJATENILCTBA COXPAHSIOT CBOIO AKTyalbHOCTh, HECMOTPS Ha
MHOXECTBO HaYYHBIX COUMHEHUH, MMOCBSIIICHHBIX 3TOH mpobieme [1, c. 82].
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JleificTBUTENBHO, CErOHS B MPAaBOBOM JUTEpaType UCCIEIOBAHMIO MOHATHH «CHCTEMa YroJOBHOTO 3a-
KOHA», «CUCTEMHBIE MCCIIEIOBaHMsI YTOJIOBHOTO MPaBa», «CUCTEMHOCTh YIOJIOBHO-TIPABOBBIX ABJICHUI MO-
CBAIIEHO Hemalio paboT. BMecTe ¢ TeM, CyIIHOCTHAsI XapaKTePHCTHKA YTOJIOBHOTO 3aKOHONATENbCTBA, BBI-
CTYMAIOIIETO TepeT NCCIISIOBATEISIMA B KAUECTBE CHCTEMBI, OCYIIECTBIISIETCS ITOCPEACTBOM CTPYKTYPHOTO U
(YHKIMOHAIBHOTO WHCTPYMEHTApUs, TOTJa Kak O HEMOCPEACTBEHHOM CHCTEMHOM MOJXOJIE pedb HE 3aX0-
IIUT, B CBSI3W C YeM, CHCTEMHOE CO/Iep)KaHHEe YTrOJIIOBHOTO 3aKOHOJATENhCTBA OCTAETCS HEAOCTATOYHO pac-
KPBITBIM.

[Ipu 5TOM, MO MHEHHUIO aBTOpa HACTOALICH IMyONHMKaLUK, Ha CETOAHSIIHUI AeHb TPUOOPETAIOT 0CO0YIO
aKTyaJIbHOCTh BOIIPOCHI HE TOJIBKO U HE CTOJBKO CHCTEMHOT'O CBOMCTBA YrOJOBHOTO 3aKOHA, CKOJBKO CBOE-
o0Opa3mue OTpaXeHHs TaHHOW CHCTEMBI BOBHE, YTO BBIPAKAETCS €€ B3aMMOOOYCIIOBIEHHOCTBIO CKIIABIBAIO-
IMMHUCS OOLIECTBEHHBIMUA OTHOIICHUSMH, M SIBJSIETCS CBUACTENBCTBOM BO3JCHCTBUS BHEIIHEH cpellbl Ha
yTOJIOBHO-TIPABOBEIE HOPMBI, KOTZIa TpeOOBaHUS pealbHOCTH MPUAAIOT YTOJIOBHOMY 3aKOHOAATENBLCTBY U~
HaMU3M, BBI3BIBAs K KU3HU HOBBIE YTOJIOBHBIE 3aKOHBI, K KOTOPBIM, B TO K€ BPEMSI, MPEABSIBISIOTCS BBICO-
Kre TpeOOBaHMS Ha TMpeIMeT WX FOPUAMKO-TEXHHYECKOTO COBEPIIEHCTBA W CIIOCOOHOCTH PETyIHPOBATH
OIIpeIeNICHHYIO 00J1acTh OOIECTBEHHBIX OTHOIICHUH.

B 21011 cBs131, TOBOPS 00 OTpayKEHUH CHCTEMBI YTOJIOBHOT'O 3aKOHO/IATENIbCTBA B 00IIIel cucTeme oo1e-
CTBEHHBIX OTHOIIICHUH, HETH35 OOONTH BHUMAHHUEM TO 3HaUEHHE, KOTOPOEe UMEIOT €€ DIIEMEHTHI, B KAa4eCTBE
KOTOPBIX paHee ObuTH onpeaenensl Oomias u Ocobennas yactu YK PO.

B vactHOCTH, yueHbIME oTMedaeTcs, uTo OOy yacth YK PD cocTaBnsioT Takue ee 3JIeMEHTHI, Kak
Oasmpyromuecs Ha OOMICTTPU3HAHHBIX MPUHIUIIAX IIPaBa yrOJIOBHO-TIPABOBBIE TOJOKEHHS, BBICTYIIAIONINE
BCKTOpaMH, KOTOPLIC OIMPECACTIAIOT B 1IECJIOM HAIIPpaBJICHUE PAa3BUTUA OTPACIIH, (I)YH[IaMCHTaJIBHI)IC TEPMUHO-
JIOTUYECKHE MHCTPYMEHTapUH, PerJIaMeHTUPYIOT OCHOBAaHUS U MpeZesbl YrOoJOBHOM OTBETCTBEHHOCTH |35, C.
55].

B at0i1 cBs3H, ipu paccMoTpeHnn dneMeHTHOro coctaBa OOmmeii gact YK PO, B ropuaudeckoii aure-
parype yka3pIBacTCsi HA MHOXKECTBEHHBIH XapakTep 00pa3ylolnx ee HOpMAaTUBHBIX HCTOYHUKOB, KOTOPHIE, B
CBOIO OYEpe/lb, CAMU COCTUHSIIOTCS B OMPENCICHHYIO MOJCUCTEMY C peo0IaaHieM B Hell BRICTPOCHHOM 110
HMepapXUUeCcKOMY MPUHIHUITY CTPYKTYpoi. CopepikaHne ke JaHHON CTPYKTYPBI COCTABIIIIOT KOHCTUTYIINOH-
HBIC TOJIOKEHUSI U TIOJIOKEHHSI MEXIYHApOAHBIX TOroBopoB, Obmas u OcobeHHast 4acTH JIeHCTBYIOIIETO
VYronosHoro koaekca Poccuiickoit @enepanuu, a tarke O6mas yacts YK PCOCP 1960 r.; panee npuHsTHIE
YTOJIOBHO-TIPABOBBIE AKThL, KOTOpbIE HE IpoTuBopeuaT YK P® 1996 r.; apyrue oTpacieBble IPaBOBbIC AKThI;
aKThl aMHUCTHH [6, C. 43].

XapakTepusys cucremy OcoOeHHOM yacTu YToNoBHOrO Kojekca Poccuiickoit @eneparuu A. U. Boii-
IIOB, OTMEYAET, YTO OHA MPEJCTABISAET COOON «IOPAIOK 00BENNHEHUS IOPUANYECKUX TPEAHCaHUH, CoMep-
JKAIUX TMPU3HAKH KOHKPETHBIX COCTAaBOB MPECTYIUICHNH, B TPYIIBI (pa3/ieibl U TIaBhl) 10 MPU3HAKaM O0II-
HOCTH WX POJOBOTO OOBEKTa M IIOCIEIOBATEIBHOE PACIOIIOKEHHWE ITHX TPYMI, a TakKe KOHKPETHBIX
COCTaBOB BHYTPH UX OTHOCHTEJIBHO JIPYT JAPYyra B 3aBUCUMOCTH OT COLIMANIBHON 3HAYMMOCTH 00BEKTa MOCS-
raTenbCcTBa U 3aHUMAEMOr0 UMM MECTa B HEPApXUU JIOKAJIbHBIX LIEHHOCTEN»[2, ¢. 10].

[Ipu stom, onpenenss npeamer OcoObeHHON YacTH YTOIOBHOTO KOZIEKCa, YIEHBIMH YKa3bIBAJIOCHh Ha TO,
YTO JAECTAIBHOE M IIPEIMETHOE U3yUYEHUE KOHCTPYKIIMA COCTABOB IIPECTYIHBIX ACSIHUM U IPEIyCMOTPEHHBIX
BHJIOB HAKa3aHWH 32 WX COBEPIICHHE W COCTABIISIFOT B CBOEH COBOKYITHOCTH MpeAMeTHYI 001acte OcoOeH-
Hoit yactu YK, mpu 3TOM, IMEHHO OIpe/ieieHne HaKa3yeMOCTH JaHHBIX JESTHUH C TOYHBIM YCTaHOBIICHUEM
pa3MepoB MPeTyCMOTPEHHOTO HaKa3aHUsI M €CTh OCHOBHAs €€ 3aaaya [9, c. 3].

Kpowme toro, ciieyeT oTMETHTb, YTO YIEHBIMH-IOPUCTaMU 000CO0IEHHO BhIfesaeTcs: cucrema OcobeH-
Hoit wact YK m cuctema Hayku. Takoe monokeHrHe OOYCIOBIIEHO IPaBIJIAMH HAYYHON KaTeTroph3alluu
MPECTYMHBIX JESHUM, B OCHOBY KOTOPOW TOJ0XKEH HENOCPECTBEHHBIH 00BEKT — CBOOOJIBI M MTpaBa JIMIHO-
ctH, oburecTBa 1 rocynapcrsa. OHU ke, B CBOIO 04epe]lb, 00pa3yloT MPEIMETHYIO COCTABIISIONIYIO HapyIlia-
€MOT'0 YrOJIOBHO-TIPABOBOT'O yCTaHOBIEHU 8, c. 15].

Bwmecrte ¢ TEM, IpUHUMAasA BO BHUMAaHUEC CTaTUCTUYCCKUC AAHHBLIC IO OTACIBbHBIM BUJaM COBCPHIACMBIX
MPECTYIHBIX JACSHUM, CErOAHS NPUXOAUTCS KOHCTATUPOBATh, YTO CYLIECTBYHOLIAs CHCTEMA POCCUICKOrO
YTOJIOBHOTO 3aKOHOJATENBCTBA BPS JIM MOXKET ObITh Mpu3HaHa 3(Q(EKTUBHON M MACANBHO CTPYKTYpPHPO-
BaHHOH. OYeBHIHO, YTO KpaiiHe BBHICOKM AMHAMM3M B NPHHATHH YTOJIOBHBIX 3aKOHOB, HECTaOMJIbHAS yro-
JIOBHO-TIpaBOBas IMOJIMTUKA roCyaapCTBa B LICJIIOM W HHU3Kasd PE3YyJIbTaTUBHOCTH HeﬁCTBHSI HOpM 00 oTBeT-
CTBCHHOCTHU 3a OTACJIBHBIC MPECTYIUICHHUA CBUACTCIHLCTBYHOT O TOM, YTO IIPaBOTBOPYCCKUMH OpraHaMH
3a4acTyl0 HE IPMHUMAIOTCS BO BHUMAHHE PEabHOE COCTOSIHUE OOIIECTBEHHBIX OTHOLIEHUH, IIOTPEOHOCTH B
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YTOJIOBHO-TIPABOBOM OXpaHE C YYETOM MX MpeoOpa3oBaHMs Ha ONPEEIIEHHBIX HCTOPUYECKUX dTalax pa3BH-
THs 00IIEeCTBA.

B sToii cBsizn, aBTOp OOpamaercs Kk HaydHOU mo3ummu npodeccopa B. H. Kynpssuesa, koTopsrit yka-
3BIBAJ Ha TO, YTO YTOJIOBHOE 3aKOHOJATENBCTBO CO3JABAIOCHh HA MPOTHKEHUH JITUTEIFHOTO TIEPHOIa U He-
OJHOKPATHO MOABEPrajioch M3MEHEHHSM, B pE3yJbTaTe KOTOPBIX COBOKYITHOCTH €r0 HOPM HE MOXKET pac-
CMaTpUBAThCS B KA4eCTBE 3aBEPIIEHHOW JOTMUYecKor cuctemsl [7, c. 123], ¢ dem ceromusi ciemyer
COTJIACHUTHCSI.

Uro KacaeTcs COBPEMEHHOH IOPUAMYECKOHN JHUTEpaTypbl, HCCIEAOBATEISIMA CHCTEMHOTO MOCTPOCHHUS
YronoBHoro kojiekca Poccutickoit denepanuu ykaspBaeTcs CIeAYIONIee: KOHIICTIUS PehOPMUPOBAHHUSI CO-
BPEMEHHOH YTOJIOBHO-TIPABOBON IMOJIMTHKH C HEOOXOAMMOCTHIO JOJDKHA OTPaKaTh KaueCTBEHHBIE M3MEHE-
HUS B CYLTHOCTHO-COJEPKATEILHOM aCIeKTe YTOJIOBHOTO 3aKOHA, BKIIIOUYas B ce0s TaKUe HAIpaBJICHUs, KaKk
o0ecrieyeHne HEMPOTUBOPEUYNUBOCTH COJEPKAHUS YTOJIOBHO-IIPABOBBIX HOPM; OOECTIICUeHHE HEePApXUIHOCTH
B TIOCTPOEHUH CHCTEMBI TOJIEKAIUX YTOJIOBHO-TIPABOBON OXpaHEe IIEHHOCTEW; YTOUHEHNE BUIOB U pa3Me-
POB Ha3HaYaeMOT0O 33 COBEPIIIEHUE MMPECTYIUICHNH YTOJIOBHOTO Haka3aHus [4, c. 58].

UznoxeHHOE C y4eTOM MOI0XKEHUS 0 TOM, YTO cUcTeMHOCTh YK PO siBnsieTcss oqHMM U3 €r0 OCHOBOIIO-
JIAralIrX KadyecTB, 00yCIaBIMBAeT IOCTAHOBKY M HEOOXOIUMOCTh PEIICHHS OCHOBOIIOIATAIOMIETO BOTIPO-
ca, BKITFOYAIOIIETo B ce0s CyIIEeCTBOBaHNE Pa3HBIX MOJIXOM0B K €r0 CYITHOCTH U COJEPKAHUIO: TaK, OMHUMHU
YUCHBIMH YKa3bIBaeTCsl HA HEOOXOJMMOCTh CO3JaHUsI COBEPIIEHHO HOBOTO YTOJOBHOTO Konekca [3, c. 15],
JpyTHE BBICKA3bIBAIOT HCU O pa3paboTke HOBOW penakiuu neiictByomero YK PO [8, c.16]. Oqnako, nan-
HBII BOTIPOC TPEACTABISET COOOM MPEeaMET CaMOCTOSTEIHHOTO HAYIHOTO aHAIN3a M OTKPHIBAET BO3MOXKHO-
CTH AJIs1 pa3padOTKU COOTBETCTBYIOUIMX KOHIEMIINH B cepe YTOJIOBHOTO MPAaBOTBOPYECTBA.
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B crarse paccMaTpuBaroTCsl aKTyalbHBIE NMPOOIEMBI MPOTHBOACHCTBUS PACIpPOCTPAaHEHUS! KPUMUHAIBHOW CyO-
KyJbTYpBl. ABTOPOM NPOBOJIUTCSI CPAaBHUTENBHO-IIPABOBOM aHAJIN3 HOPM JEHCTBYIOILIETO POCCUHCKOIO IpaBa U HOPM
3apyOeXHOTO YroJIOBHOTO 3akoHozaTenbcTBa — KHP. AHamm3upyroTcs CTaTUCTHUECKHE JaHHBIE MOHHTOPHHTA COIH-
aJbHBIX CETEH, pencTaBiaeHHble 3a npoweamui 2022 rox. Takke aBTopoM Ha ocHoBe onbiTa KHP npennosxeHsl Mepbl
MPOTUBOAEHCTBHUS pacpOCTPAHEHNIO KPUMHUHAIIBHOM CYyOKYJIbTYpHI B PD.

Kniouegvie cnosa: KpUMHHANbHas CyOKyIbTypa, MPOTUBOACHCTBHE, yroJloBHOEe 3akoHonarensctBo KHP, 3apy-
O€XKHBIU OIBIT.
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The article deals with topical problems of counteracting the spread of criminal subculture. The author conducts a
comparative legal analysis of the norms of the current Russian law and the norms of foreign criminal legislation - the
People's Republic of China. The statistical data of monitoring social networks presented for the past 2022 are analyzed.
Also, based on the experience of the PRC, the author proposes measures to counteract the spread of criminal subculture
in the Russian Federation.

Key words: criminal subculture, counteraction, Chinese criminal law, foreign experience.

KpumunansHas cyOKymnbTypa SIBISIETCS OJHWUM M3 3HAYUMBIX (DaKTOpPOB Jierpajjaliii JIMYHOCTH U CTH-
MYJIMPOBaHUS MIPOTHBOMIPABHOTO MoBeaeHus. OHa MpencTaBiseT cOO0H CUCTEMy TCeBIOIEHHOCTEH, MOOMI-
PSIeMBIX H [TOJIEP’KUBAEMBIX, IIPEXK/IE BCETO, MPEICTABUTEISIMH TPOGECCHOHATBHOTO THIIA.

PacnpocTpaneHne KpUMHHAIBHON CyOKYyJIbTYpBI IPEACTABIISIET COOOH Yrpo3y HE TOJIBKO B BHJE pocTa
MEHUTEHIIMAPHON NPECTYITHOCTH, HO U JIJISl OOIIETO COCTOSHHUSL KPUMUHOTCHHOM 00CTaHOBKH B CTpaHe.

Oco0y1o 03a004€HHOCTh B OTHOLICHHUH KPUMUHAIBHON CyOKYJIBTYpPbI BBI3BIBAET OJIHA U3 KPYMHEHIINX
HedopMaIbHBIX Tpynn Mononéxu — AYE («ApecTaHTcKui yKiaj exuH»), KOTopas 1o UcKy I eHepanbHOTo
npokypopa P® BepxoBueiM Cynom PO mpuzHaHa B KauecTBe 3aIPEHIEHHOTO 3KCTPEMHUCTCKOTO MEXIyHa-
POJIHOTO OOIIECTBEHHOT'O IBUKCHUSI.

JanHoe kpuMuHaAIBEHOE coo0IecTBO AeiicTByeT B 40 cyopekTax Poccuiickoit @enepanum, Brirodas 34
ThIC. HECOBEPIIEHHOJIETHUX CTOPOHHUKOB B Bo3pacte oT 10 10 17 ner, nmcuxuka KOTOPHIX 0c000 MOaBEpIKe-
Ha KPUMHHAIBbHOMY JECTPYKTUBHOMY Bo3aeiicTBuio. Ilpu 3TOM, B KadecTBE AaKTHBHBIX HHTEpHET-
noJp3oBatesiel caiitoB AYE B conuanbHBIX CeTsIX KOHCTaTHPOBaHO Ooiiee 6,5 MUJUIMOHA YeNIOBEKa, OCHOB-
Has 4acTh KOTOPBIX —uIa B Bo3pacte ot 10 no 17 net [8].

Mexny TeM, Hellb3sl He IPU3HATD, YTO HE MEHEee aKTyaJbHOMU SBIseTCA MpobiieMa AeCTPYKTUBHOTO BIIH-
sHUS ceT «VHTepHeT» Ha JMYHOCTH IyTEM MpOMNaraHabl MOTPeOJICHUs] HAPKOTHUYECKUX CPENCTB, MCHUXO-
TPOIIHBIX BEIIECTB M MX aHAJOrOB, YTO OTpaxeHO B CTpaTeruu rocyJapcTBEHHOW aHTMHAPKOTHUYECKOW IO-
mutuka 10 2030 1., yrBepxaeHHOW Yka3om [Ipesunenra PO ot 23 mosopst 2020 1. Ne 7333 [9].

B nacrosmiee Bpemsi B KDUMHUHOJIOTHU TPEJICTABICHBI Pa3iMyHble KIACCU(PHUKAIMU Mep MPOTHBOACH-
CTBHSA PACIpPOCTPAHEHHUIO KPUMUHAIBHON CYOKYIbTYpHI B ceTH VHTepHEeT.
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[IpoTuBomEHCTBIE PACTIPOCTPAHCHUIO KPUMHHAIBHONH CYOKYyIbTYpHl B ceTu MHTepHET (B IIMPOKOM
CMBICIIE) — MHOTOYPOBHEBAsI CUCTEMA, BKIIIOYAIOLIAasi COOTBETCTBYIOIIME MEPHI MPOTHBOACHCTBHA (001Ieco-
nHagbHBIC (001THe) U crIennanbHbIe (KPUMUHOJIOTHIECKHE)).

B coorBercTBHH €O CT. 2 DenepanbHbiM 3aK0OHOM OT 24 uroHS 1999 r. Ne 120-D3 «O06 ocHOBax cHCTe-
MBI IPOQHUIAKTHKHA O€3HAJ30PHOCTH U MPaBOHAPYLICHWIH HECOBEPILIECHHOIECTHUX», OCHOBHOH 3a1adei, cTo-
SIed Tepesl MPaBOOXPAHUTEILHBIMI OPTaHAMH, SIBJISETCS BBISIBICHHE W YCTPAaHCHUE MPUYUH U YCIOBHIA,
CHOCOOCTBYIOIIUX MPOTHBOIIPABHOMY 00pa3y KH3HH Cpelir HecoBepuieHHoIeTHrX [ 10].

O HEoOXOOUMOCTH COBEPIICHCTBOBaHMS MEp NPOTHUBOJCHCTBUS PACHPOCTPAHEHHIO KPHUMHHAILHOM
CYOKYJITYpBI TOBOPHUT HAJIMYKE JOCTATOYHOTO OIBITa TPABOIPUMCHUTEILHOM MPAKTHKH.

OnHOM WX MPUYUH POCTA OCO00 TSHKKHUX TPECTYIIICHUH OOJNBIIMHCTBOM CIICIHATMCTOB MPU3HACTCS
BIIUSTHUE KPUMHHAIBHON CyOKynbTyphl «AYEy. /luHamuika moka3zaTeneli pa3BuTHs MOMYJISIPHOCTH CYyOKYIIb-
TYp MOKa3bIBaeT Clieyonme pe3ynbTatsl (puc. 1) [11].

- «AYE»
M «KonywmGaiin»
«OhhHMKN»
— [l <Tpynnbi cMepTu»

2021 rog 2022 rop

Puc. 1. Junamuxa xoruwecmea yuacmHukos (nOONUCHUKO8) cO0buecms
KpumMunanohou cyoxyaemypol 3a 2021-2022 20061

B cBs3u co cnoxuBLIEHCS CUTyallMel, NpeAcTaBIAeTCs HEOOXOAUMBIM OOpPAaTHTHCS K 3apyOeKHOMY
onbiTy KHP ni1s nanbpHeiiiero coBepiieHCTBOBaHUS IPOTHUBOICHCTBHUS KPUMUHAIILHOW CYyOKYJIBTYypE.

B nenax sddextuBHOCTH peanuzanydy Mep MO HNPOTUBOIACHCTBUIO PAaCHpPOCTPAHEHHS KPUMHMHAIBHON
cyOKybTypHl B ceTi MHTepHeT B Kurtae nefictByer 6osee 60 HOpMaTUBHBIX MIPABOBBIX aKTOB, B T. Y., 3aKOH
0 3amuTe HecoBepiieHHodeTHUX 2012 T., B kotopeiii B 2020 r. BHECEHBI U3MEHEHUS! B OTHOLICHUH HH(OP-
MaIMoOHHOM Oe3omacHocTH [12].

B HOBO# pemakuum 3aKkoHa OTMEYEHO, YTO, C LEJIbI0 00ECIIeYeHNUs 3aIUThl HECOBEPIIEHHOIETHUX OT
HETaTUBHOTO BO3JICHCTBHSI WHTEPHET-UH(OpMAIINY, Ha TIPOU3BOAMTENEH U MPOJABIIOB CETEBBIX MPOIYKTOB
BO3JIaraercsi 00s3aHHOCTb:

1) IO yCTaHOBIEHHUIO COOTBETCTBYIOIIETO MPOIPAaMMHOr0 00€eCTIeYeHNS;

2) no MH()OPMHUPOBAHUIO HECOBEPILCHHOJIETHUX U MX 3aKOHHBIX HpPEACTaBUTEIEH O HEOOXOOMMOCTH
3alIMTHI, KaK JIMYHOW MH(OpMAIIMHY, TaK U OT HETATHBHO BIUSIOINIEH HHPOpMAIUH;

3) IO NPUMEHEHHUIO OIPaHUYECHUI B OTHOLICHUU HCIIOJIb30BAHUS HECOBEPIICHHOJIETHUMH JINYHOW WH-
¢dopmanuu B cetn «MIHTEPHET.

B cootBercTBHU ¢ monpaBKkaMu K 3aKOHY, 3ampeniaeTcss cOop, XpaHeHNE U UCMOIB30BaHHE JINYHON WH-
(dbopMaInu 0 HECOBEPIICHHOJETHUX 0€3 COTJIaCHs POJUTENEH WIN JAPYTHX ONMEKYHOB, BHIPAXKCHHOTO B MHCH-
MeHHO (opme. B o0s3aHHOCTH 00pa3oBaTeNbHBIX OpraHU3alMid BXOAUT: (popMUpOBaHHE MEXaHHU3Ma
MPeOTBpaIIeHUs] KuOeparpeccuu, HHBIX MPOSIBICHUN TICUXOJIOTHYECKOTO JaBIICHUSI Ha JIMYHOCTH HECOBEp-
[IEHHOJIETHETO; MPEOCTABICHHE IICUXOJOTHYECKOT0 KOHCYIBbTHUPOBAHNS, MOANEPKKH JIUI] BO3pacTa HECO-
BEPIIEHHOJIETHS C LENBIO MTPETYNPEKICHUS ICUXOJIOTMUECKUX TPABM.

B nanmpaBiieHNH npoOTHBOJIEHCTBUS pacIpOCTPaHEHUsT KPUMUHAIIBHON cyOKyIbTYphl B ceTu VHTEpHeT,
ocoboe 3HayeHne B Kurae nMeroT, B 4aCTHOCTH, CIIEAYIOLINE HOPMATHBHBIE NMPABOBHIE aKThI: 3aKOH O KH-
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oepoesomacHoctr 2016 1. [13], 3akoH o 6e3onmacHocTH AaHHBIX 2020 r. [14], mOI0XKEeHUS KOTOPOrO OCHOBa-
Hel Ha HamumonansHO# crpateruu passutus mHpopmatuzauuu [15], Ha CrpaTerun MexIyHapOIHOIO CO-
TPYJIHUYECTBA.

YTOTHOMOYEHHBIME OpPTaHAMHU BIIACTH PEATU3YIOTCS TaKXKe Hal30pHble (QYHKIMU 32 JCSITEIbHOCTHIO
KOMITaHUH, TPOU3BOIAIIMX 000pyJOBaHHUE ISl CTALIMOHAPHOTO NOCTyMa K ceTh «MHTepHeT», MpU3BaHHBIX K
OCYIIECTBIICHUIO JCUCTBUIA MO MPEIyCTAHOBKE, MOCIEIYIONMEH YCTaAHOBKE COOTBETCTBYIONIMX MPOTPaMM-
(GWIETPOB. AHAIOTUYHBIM 00Pa30M OCYIIECTBISCTCS KOHTPOIb B OTHOIICHUH JIESTEIHHOCTH MPOBAWICPOB
WHPOPMALMOHHBIX JaHHBIX, KOTOPbIE MepeAatoTcsi mocpeacTBoM cepBepoB. [IpencraButenu Bmactu KHP
MpU3BaHBl 00ECIEUYUTh KOHTPOJIb 32 HAJIMYMEM Ha yCTpOHCTBaX, 0OECIEeYeHHBIX JOCTYIOM K TI00aibHOM
CeTH, KOTOPBIMH TIOJIE3YIOTCS HECOBEPIICHHONIECTHHE (TIepe OAKITIOYCHHUEM ), CIICIIUATBHBIX MTPOTPAMMHBIX
MPOAYKTOB, MMO3BOJISIOMINX PEATH30BaTh LEIHU MO (GUIbTpalui HHTEPHET-KOHTECHTA.

Anmunuctpanust kubeprpoctpanctBa Kuras (Cyberspace Administration of China, CAC) cucremno
paspabaTsiBaeT Mephl, y>KeCTOYaroIIre IpaBrUiia pacIpoCTpaHeHHs HeXXeaTenbHoro KouTenTta B Cetn [4].

Takum 00pazoM, Iy IPOTHBOACHCTBHS pa3TUIHON MHGPOPMAIINH, COAepKalel B ce0e MPU3HAKU KPH-
MUHaIbHOH cyOKynpTypsl B KHP paspaboransl 6osee 3¢ (eKTHBHbIE MEXaHU3MBI, [0 CPABHEHUIO C 3aKOHO-
narenbctBoM PD. TIoaToMy OTeueCcTBEHHOMY 3aKOHOAATEINI0 HEOOXOMMO 0OpaTUTh BHUMaHUE Ha HEKOTO-
pBIie 0OCOOCHHOCTH, KOTOPhIE BO3MOXKHO MPUMEHHUTh U B POCCHH B IIENSX MPOTHBOACUCTBHS KPUMHUHAITLHON
CyOKyJIBTYpE.
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B nanHO# cTaThe neTaibHO PacCMOTpPEHa MpobieMa pa3BUTHA HApKOCUTYAIMM B PA3IMUHBIX CTpaHax, AeHCTBYIO-
M€ MEXaHU3MbI IPOTUBOACHCTBUS U BOZHUKAIOLIHE B ITPOILIECCE IPEBEHIMH POOJIEMHBIE BOIIPOCHI.
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In this article, we examined in detail the problem of the development of the drug situation in various countries, the
existing countermeasures and the problematic issues that arise in the process of prevention.
Key words: drugs, psychotropic substances, illegal circulation, industrial hemp.

HezakoHHBII 000pOT HAPKOTHUKOB, a TAKXKE TMCUXOTPOITHBIX BEIIESCTB HAIEI CBOE MECTO B Pa3IMYHBIX
roCy/IapcTBax MHpA ¥ SBIISETCH aKTYAIbHOM MPOOIEMOH JIsl N3YYEeHUS.

[IpaBooxpaHUTEIHHBIE OPraHbl ¥ MPABOIMPUMEHUTENN YaCTO CTAIKUBAIOTCS C MPOOIEMaMU BBISBICHUS
MIPECTYITHOTO JACSHUS, HACHTU(DUKAITAEH JIUI] TPUYACTHRIX K JTAHHOMY BHIY NESHUS W WHBIX TPOOJIeM, CBS-
3aHHBIX C IPOTHUBOJACUCTBHEM, KOTOPHIE CBSI3aHBI Pa3pacTAIONTINMCS TEMIIOM PAa3BUTHS TEXHOJOTHH, KOTOPHIE
OTKPBIBAIOT HOBBIN MYTh JJIsl HAPKOTOPTOBIEB.

[Ipu pa3zpaboTke TaHHOM CTaThH MCIOIH30BATNCH METOJIBI aHAIN3a, MHIYKIIUN, & TAK)KEe CPAaBHUTEILHO-
MPaBOBOU METO/I.

Llenpro HanMCaHUs TAHHOW CTaTh SBIISICTCS BHISIBIICHUS MPOOJIEM, CBS3aHHBIX C HE3aKOHHBIM 000pOTOM
HapKOTUYECKUX CPEACTB U MCUXOTPOIMHBIX BELIECTB.
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3amauaMyu JaHHOM CTAaThU SIBISIOTCS M3yYEHHE Pa3IMUHBIX MPABOBBIX aKTOB, PETYIHPYIOMIUX 00JacTh
MPOM3BOJCTBAa U 000POTa HAPKOTHUKOB, a TAKXKE PACCMOTPEHHE CIIOCOOBI COBEPILEHHS MPECTYIUICHUs B 00-
JIACTU HE3aKOHHOTO 000pOTa HAPKOTUKOB M BO3HUKAIOIIUX B IIOCJIEACTBUH IIPOOIEM IIPU MPOTUBOACHCTBHH.

He3zakonHbIl 000pOT HapKOTHKOB, KaK U 3aBHCHUMOCTb OT 3THUX BELIECTB, SIBIAETCS IT00aIbHOM Ipo-
OnemMoii, KoTopasi MOSBUIIACEH 3a0Jr0 J0 HAIIWX JHEH M MPOJOJKAaeT aKTUBHO CYLIECTBOBATH M 110 HACTOS-
niee BpeMs. CTaTucTuyeckrue AaHHbIE, KOTOPBIE MPEICTABISIOTCA B €XKETOAHbIX AOKIAAaxX, IOATOTOBICHHBIX
VYnpasnennem OOH 1o HapkOTHUKaM U NPECTYNHOCTH, NOKA3bIBAIOT HA HEMOKOJIEOMMbIE MUPOBBIE TCHICH-
LUK POCTa HAPKO3aBUCUMOCTH, BMECTE C 3TUM Ha HEOOXOJMMOCThH PACIIMPEHUs] METOI0B OOpBOBI ¢ HEM, Mo-
CKOJIBKY [NIeHCTBYIOIIME METOMBI MPOTHUBOACHCTBUS HEed((EeKTHUBHBL. B COOTBETCTBHM € NpelCTaBICHHOM
CTaTUCTHUKOMH, 3a TOCIIeTHES MEeCATUIICTHE YUCIIO TOTPEOICHNS HApKOTHKOB BO BCEM MHpPE BO3pocio a0 284
MJITH. YEJIOBEK, YTO Ha JJaHHBIA MOMeHT Ha 30% Oosbiie, yeM ObuTO 3apeructpupoBano B 2010 roxy [10].

[ToTpebienne HaPKOTHYECKUX M IICUXOTPOMHBIX BEIIECTB HE TOJBKO MPUBOIUT K HAPKO3aBUCHMOCTH,
HO U OKa3bIBAa€T CUJIBHOE HETaTHBHOE BIIMSHHUE HA 3/I0POBbE, CTAHOBUTCA IPEISITCTBHEM AJISI HOPMaJIbHOTO
(YHKLIMOHUPOBAHUS OpraHU3Ma U, B YACTHOCTH, BIUSET HA HEPBHYIO CUCTEMY, YTO B CBOIO O4Yepelb IIPHUBO-
JIUT K COCTOSTHUIO HEM3JICUUMOCTH, a B OOJIBIIMHCTBE CIy4asX U JOBOJUT A0 CYHIIUAA.

HesddexkTuBHOCTh NEHCTBYIONIMX MEXaHU3MOB IIPOTUBOAEHCTBHS HE3aKOHHOMY 00OPOTY HapKOTHUKOB
cTaja riobalpHON MpPoOIEeMOl, ¢ KOTOPOH CONPUKACAIOTCS BCE CTPaHbl MUpPa, OT Hauboyiee SKOHOMUYECKH
Pa3BUTHIX, 10 CTPaH, HAXOSAIIUXCS HA CAMOM HU3KOM YPOBHE SKOHOMHUYECKOTO Pa3BUTHSI HA CETOHA.

B nensx koopaWHAIMU MHUPOBOW MONUTHKH IO MPOTHBOJECHCTBUIO HE3AKOHHOMY 00OPOTY HapKOTHYE-
CKHUX CPEACTB M NCUXOTPOIHBIX BELIECTB ObUTH MPUHATHI TP OCHOBHbBIE KOHBEHLIUH:

- Enunast KoHBEHIMS 0 HapKOTHYecKuX cpeactax (1961 r.) [4];

- KonBeniust o mcuxoTpomnHbix Bemectsax (1971 r.) [5];

- KorBenmuss OOH o 60opb0e mpoTHB HE3aKOHHOTO 000pOTa HAPKOTHIECKHUX CPEACTB H IICUXOTPOITHBIX
Berects (1988 r.) [6].

BwMmecTe ¢ 3TuM, yuuThIBas TOT ()aKT, YTO MPECTYIJICHUS B chepe HE3aKOHHOT'O 000pOTa HAPKOTHUECKHX
CPEACTB U IICUXOTPOIHBIX BEIIECTB HOCAT MEKAYHAPOIHBIN XapaKkTep, OTBETCTBEHHOCTh 3a UX COBEPILCHHE
peryaupyercsi Kak HOpMaMu MEXAYHapOAHOTO, TaK U BHYTPUTOCYAapCTBEHHOI'O MpaBa. Y CTAHOBJIECHHUE CO-
OTBETCTBUSI HOPM YTOJIOBHOTO 3aKOHOJATEIbCTBA TOJOKEHUSIM MEXIYHAPOIHBIX KOHBEHIIMH MO MPOTHUBO-
JICHCTBUIO HE3aKOHHOMY PaclpOCTPaHEHUIO HAPKOTHUKOB SIBIISIETCSI HEOOXOAUMOW MPEANOCHUIKON HE TOJIBKO
IUIsS. YCOBEPLICHCTBOBAHMS YTOJIOBHOTO 3aKOHOJATEIbCTBA, HO U IS pa3paboTku 3()h()EeKTUBHBIX MEXaHU3-
MOB IIPOTUBOJCHCTBHS NX HE3aKOHHOMY 000DPOTY.

YeM ke MOXKHO 0XapaKTepU30BaTh pa3pacTaroluecs TeHICHIIMN HApKOCUTYallul B MUpe?

Bo-nepBbIX, 3TO MOCTOSIHHBIN POCT KOJIMYECTBA B 00mIEM 00BEME MOTPeOJICHHUS CHIIBHOAEHCTBYIOLINX
HapKOTHKOB, B YACTHOCTH, TAKUX KaK, T€POUH, KOKAUH H T.J. © CHHTETUYECKUX HAPKOTHUKOB, TAKUX KaK aM-
(beTaMuHBI, 9KCTa3M U T. JI., KOTOPHIE JIETKU B YIIOTPEOICHUH U JIOCTYITHBI IIMPOKUM MACCaM.

Bo-BTophIx, ObIcTpEIe Teorpaduyeckre MaciiTabbl pacIpoOCTpaHEHUs, & IMEHHO, HEKOT/Ia TPaH3UTHBIE
CTpaHbl, KOTOPbIE CIYXXHJIM JIUILIb AJ1s1 0€3011acCHON NMEPEBO3KH, CTAM B HACTOALIEE BPeMsl aKTUBHBIMU PETH-
OHaMHU UX pean3alny.

B-TpeTbHx, OCTOSIHHBIE OYard BOOPYKEHHBIX KOH(IIUKTOB, (AKTUYECKH BO BCEX PErMOHAX MHpa, CO-
30aI0T HEKOHTPOJIUPYEMbIE OCHOBBI HE TOJIBKO Uil pealiu3allii, HO U AJS NMOTPEOJICHUs] HApKOTHYECKHX
cpeactB. OTOT GakT 00yCIOBICH TEM, YTO BOSHHBIM, YaCTO Ul MOJHSITHUS TaK CKa3aTh «OOEBOT0 yXay, «He
00s13HU Bpara» M MEPEeoleHKH CBOMX BO3MOXKHOCTEH MpesiaraloT HapkoTHudeckue cpenctsa. OcoOeHHO 3TO
KacaeTcsi HAEMHHUKOB, IPUBIICKAEMBbIX JJIs IPOBEICHHUS BOGHHBIX OIEepalui.

B-ueTBepThIX, yBEIMUEHUE KOJMYECTBA MPECTYIUICHUH, CBI3aHHBIX C HE3aKOHHBIM 000POTOM HAapKOTH-
KOB B 0011eM K03(h(hUIIEeHTE TPECTYTHOCTH.

[IpoBenéHHBIN HAMHU aHATN3 MOKA3bIBaeT, 9TO B 2020-2022 romax Kaxaoe MATOE U3 3apETHCTPUPOBAH-
HBIX MPECTYIUIEHUH CBA3aHO C MPOJaKed MM XpaHeHHWEM HAapKOTHKOB. Bmecte ¢ 3TuM, OOJMBIIMHCTBO KO-
PBICTHBIX TIPECTYIUICHUH TaK)Ke COBEPINAIOTCS IMOJ] BO3JEHCTBUEM HAPKOTHUYECKUX CPEJCTB, B TOM YHCIE C
HEJBI0 TPUOOPETEHHST OUEPETHOM «103b1». AHATIOTHYHBIE TEHICHI[MH HAOII0Ial0Tes Kak B Poccuu, Tak u BO
BceM Mmupe. MckimoueHnem He SBISeTcsl 1 ApMEHUs], TAe TakKe HaOII0AaeTcs pocT MPEeCTYMHOCTH, CBA3aH-
HOM C HE3aKOHHBIM 00OPOTOM HapKOTHYECKUX CPE/ICTB B paMKax HapacTaromero Kapabaxckoro KoH(IUKTA.

Uro kacaercst Poccun, To ee reorpaduyeckoe pactoiioxeHne MexXAy 3amnaaHoi EBpomnoii, skcnoptupy-
OIe CHHTETHYECKHE HapKOTUKH, U CpenHeil A3ueil, X03siKoi reponHa 1 KaHHa0uca, HEKOHTPOJIMpYyEMbIe
00BEMBI COBITA, CKIIOHHOCTh HACEJIEHHUS, OCOOCHHO 3MUTpHpYOUMX M3 bimkHero BocToka, K ynorpebie-
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HUIO HAPKOTUYECKUX CPEICTB — BCE ITO JeNaeT MpobiaeMy MPOTHBOACHCTBHSI 0oJiee Cepbe3HOM U B HEKOTO-
PBIX CITy4dasix BBIXOASAIIEH U3-110J1 KOHTPOJIS.

Crenyer TakKe OTMETHTh, YTO B HACTOSIEE BPEMs K OCHOBHBIM JI€TEPMHHAHTaM IIPECTYIHOCTH, CBSI-
3aHHON C HE3aKOHHBIM O0OOPOTOM HApKOTHYECKHUX CPEACTB, ICHXOTPONHBIX BEIIECTB WJIM UX AHAJIOIOB,
MO>KHO OTHECTH YBEJIIMUeHHE 00BEMOB 000pPOTa HAPKOTHKOB HA MUPOBBIX PHIHKAX, YTO B CBOIO O4Yepenb 00y-
CJIOBWJIO CHIDKEHHE IIeH Ha HApKOTHYECKUE CPEACTBA U, (aKTUUECKH, OHU CTajaH OoJjiee OCTYIHBI AJIS pas-
HOMacCOBOTO MTOTPEOICHUS.

3akoHogarenscTBo PO mpenycmaTpuBaeT paziuyuHbIe MEPBl IO HPOTUBOJCHCTBUIO HE3aKOHHOMY 000-
POTY HApKOTHYECKHX CpPEACTB, U MX aHAJIOrOB, MPEKYPCOPOB, PacTEHHid, JHOO MX YacTel, comep X arux
HapKOTHYECKHE CPEACTBA WM IICUXOTPONHbIE BemecTBa. OCHOBHOM LIEJIBIO ATHX MEp SIBIIETCS 0OeciedeHne
0e3omacHOCTH 0o0lIecTBa M M30EKaHNUE TOCIEACTBUI, KOTOPhIEe MOT'YT HETaTHBHBIM 00Pa30M IMOBIHUSATH KaK
Ha COLMYM, TaK M Ha rocynapctso B 1enoM. C momorbsio 3tux HopM Poccuiickas @enepanns BeAET CBOO
CTPATETHIO B aHTUHAPKOTHYECKOU TOCYTapCTBEHHOM MTOJINTHKE.

Bonpuiyto pons B NpOTUBOACHCTBUM HE3aKOHHOMY 00OpOTY HApKOTHUYECKUX CPEACTB 3aHMMaeT Mex-
JTYHapOJHON KOMHTET IO KOHTPOJIIO HaJ HAPKOTUKAMH, B AESITEIBHOCTh KOTOPOTO BXOAMUT aHAJIN3 TOKJIAJIOB,
KOTOpbIEC IPEACTABIAIOTCS MPABUTENbCTBAMU; OLEHKA 3()(HEKTUBHOCTH NMPUMEHEHUS TOCyNapCTBAMU HOPM
JNEHCTBYIOIINX MEXAYHapOIHBIX KOHBEHIINH; HAJI0)KEHNE CAHKIHI Ha TOCYAapCTBa, HE BBITOJIHAIOIIUE TPe-
OOBaHMS MEKAYHAPOJHBIX KOHBEHIIMH, B PE3yJIbTaTE YETO MOXKET OBITh NPUYMHEH Bpe] JPYyroMy rocyaap-
CTBY, a TaK)K€ OPTaHU3yeT MOJArOTOBUTENbHbIE TPOTPaMMBbI ISl PYKOBOJUTENEH YUPEKASHUN O KOHTPOJIIO
HaJ HapKOTHKAMH.

CornacHo cratee 41 ®enepanprHoro 3akoHa Poccuiickoit denepanun «O HapKOTUYECKUX CPEACTBaX U
MICUXOTPOIHBIX BellecTBax» [7] MpOTUBOIEHCTBHE HE3aKOHHOMY 000pPOTY HAPKOTHYECKUX CPENCTB, TICHXO-
TPOMNHBIX BEIIECTB U UX IMPEKYPCOPOB OCYLIECTBISIIOT I eHepalibHas mpokypaTypa Poccuiickoit @enepaunu,
CnencrBennsiii komuteT Poccuiickoit @enepannu, ¢penepaibHbIA Oprad UCIIOHATENEHON BIACTH B 00JIaCTH
BHYTPEHHHX [iell, (eaepalbHbIil OpraH WCIIOJHUTEIBHOW BJIACTH 1O TaMOXXEHHBIM JenaMm, (enepaibHast
ciyx0a Oe3omacHoCTH, (hefepanbHas ciryx0a BHEIIHEH pa3Benkd, (enepalbHblii OpraH HCIIONMHUTEIHHON
BJIACTH, OCYIIECTBIISIOIINN (YHKLUUH IO BBIPAOOTKE M Pealn3aliyl roCyIapCTBEHHOW MOJUTHKKA M HOpMa-
TUBHO-TIPAaBOBOMY PETYIUPOBAHUIO B cepe 3ApaBOOXpaHEHUS, a TaKkke Apyrue ¢enepaibHble OpTaHbl Hc-
MOJIHUTENLHOW BIIACTH, B MpeAenax npeaoctaBieHHbIXx UM [IpaButensctBoM Poccuiickoit denepannu moii-
HOoMounii [11].

OpraHunzanysi TPOTUBOJACHCTBHUSI HE3aKOHHOMY 000pOTY HAPKOTHYECKUX CPEICTB SIBJISETCS OAHUM M3
OCHOBHBIX HampaByieHui nesreasbHoct MBJI PO, B wacTHOCTH, TOApa3aefieHHH 10 KOHTPOJIIO 32 000POTOM
HapKOTHKOB, KOTOPOE OCYILECTBIISIETCS TOCPEACTBOM BBISBICHHS, IPENYTIPEAKICHUS, IPECEUEHUSA U PACKPBI-
THS MpecTyIuieHui, npenycMoTpeHHbIX YK P®. OcHOBHBIMHM HamnpaBlIeHHAMHU JESATEIBHOCTH MO MPOTUBO-
JEUCTBUIO SIBJISIFOTCSL:

- IEpEKPHITHE KaHAJIOB KOHTPa0aH [l HAPKOTHUKOB;

- 0OHapyXeHHEe MECT HE3aKOHHOTO M3TOTOBJICHHUS, IEPEPadOTKHU, XPAaHEHNSI HAPKOTHUECKUX CPEJICTB;

- N300JIMYEHNE OPTaHN3aTOPOB HAPKOIPUTOHOB;

- OCYIIECTBJICHHNE KOHTPOJIS AEATENHOCTH IOPUANYECKUX JIUI U MHANBUIYAJIbHBIX TpeANpUHIMAaTEIeH
B cthepe 000poTa HAPKOTHUKOB U T. .

HecMmotps Ha TO, 9TO NMpaBOOXpPAaHUTEIBHBIE OPraHbl AKTUBHO OCYLIECTBIISIOT BO3JIOKEHHBIE HA HHUX
(YHKIMH TI0 TPOTHBOACHCTBHIO HE3aKOHHOMY 000pOTY HapKOTHUECKUX CPEJICTB, CTIONB3YS MIPU STOM BCe-
BO3MOXHbIE HANpPaBJICHUS IESTEIBHOCTH, OJHAKO, HA CETOIHSIIHUI AeHb aKTyaJIbHON U (PaKTUUECKH TPYI-
HOpa3pemrMon mpo0IeMoil SBJIsIeTCs HapKooOopoT yepe3 oniaiH miatdopmel. B Poccun, kak 1 Bo BceM
MHUpE paclpoCTpaHEHHBIM CIOCOOOM HAapKOTOProBiu siBisiercst miatdopma «Temerpammy. [IprnoOpeTenue
OCYIIECTBISIETCA Pa3HBIMU CIIOCO0aMHU:

[Toxynarens MOKET BBIMTH Ha CBSI3b C MPOJABLIOM, U UX NEPENUCKA U JJAHHBIE OCTAHYTCS CKPBITHBIMH,
TaKOB MEXaHM3M PabOThI JAHHOTO MECCEHKepa.

[okynarenb cBA3BIBACTCS C YaT-00TOM, TO €CTh C MIPOTPAMMOM, KOTOpasl BBITIOIHSET (PYHKIIHIO ITPOIaB-
12 [0 33/IaHHOMY CLIEHApHIO, a Y’ MOTOM MOKyIaTelb OTMEYaeT MECTO, KOJIMYECTBO TOBapa, KOTOPHIM B IO-
CJICAYIOIIEM JIOCTaBIIIETCS OTIEPaTOPaMHM JaHHOTro 00Ta K MECTY Ha3HAYECHUSI.

Erte onHO#M HEKOHTpOJIMpPYyeMOHr IIaThOPMOI HAPKOTOPTOBIIH SIBJISIOTCS ONEPAliU, OCYIIECTRISIEMbIC
C WCITIOJIb30BaHHEM KPHIITOBAIIOT, KOTOPBIH HE MMEET MaTepHalbHOW WM DIIEKTPOHHOW (OPMBI, KOTOpas
MO3BOJISIET, COXPaHssl aHOHUMHOCTD TI0JIb30BaTeNsl, BBHIOJIHITH HE3aKOHHbIE (DMHAHCOBBIE ONEpaluu. JTa
crcTeMa He J]aeT ONpPeJIeNIUTh apec MOJIb30BaTeNs U €ro JaHHbIe. B CBS3M C 3XTHM, OYEHb YacTO HAPKOOU3-
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HEC OCYIIECTBIISICTCA MOCPEACTBOM HCIIOJB30BaHUS TE€X CAMBIX KPUITOBAIIOT, B CIEIACTBUU YETO MPaBoO-
OXpaHHUTEIbHBIC OPTraHbl OKA3bIBAIOTCS MEpe]] CACAYIOIIMMHU IPOOIEMaMH:

BO-TIEPBBIX, BBISIBJICHHS ITPECTYITHHUKA,

BO-BTOPBIX, 3BT UMYIIECTBA (IEHET), Tak Kak JaeHer ¢aktudecku HeT [1], [12].

[ToMuMO BBILIETIEPEUHUCICHHOTO, MPEACTABIACTCS HEOOXOAUMBIM OOpaTUTh BHUMaHHE Ha TOCIICAHUE
W3MEHEHUs, BHECEHHBIE B 3aKOH Pecmybnmukn Apmenus (manee mo TekcTy - PA) «O HapKOTHYECKHUX W TICH-
XOTPOITHBIX BeIIecTBax» [8], cormacHo KOTOphIM, B PecmyOnmuke ApMeHHs Jerann30BaHO MPOU3BOJICTBO,
UMIIOPT, SKCIOPT U ONTOBas MpOoJaka MPOU3BOACTBEHHONW KOHOIUTH. ClieyeT OTMETHTD, YTO BBILICyKa3aH-
Has ACATEIBLHOCTD SIBISACTCS JIMLIEH3UPYEMBIM BUAOM AEATEIbHOCTH. JIMIEH3Us colepKuUT B cede psf ycio-
BHH, 32 COOIIOJIEHNEM KOTOPBIX OCYIIECTBIIIETCS TOCYAaPCTBEHHBIN HHCIIEKIIMOHHBIN KOHTPOIb. Ho nMeHHO
Ha 5TOM 3Tarle Nnepeja rocyAapcTBOM MOTYT BOBHUKHYTH s MPOOJIeM, B YaCTHOCTH:

- coryacHo cratbe 3 3akoHa PA «O HapKOTHUYECKHUX U MCUXOTPOIHBIX BEIIECTBAX», [§] HApKOTUYECKHE
CpEeICTBa - 3TO JII0OBIE BEIIECTBA MPHUPOTHOTO WM CHHTETHYECKOTO MPOUCXOXKISHHUS, IIpermapaTsl U pacte-
HUS, KOTOPBIE B COOTBETCTBUU C 3aKOHOAATEIHCTBOM PA ¥ MEXIyHapOTHBIMU JOTOBOPAMH, B YaCTHOCTH
Envnoli xoHBeHIMEH O HapKOTHYEeCKHX cpencTtBax 1961 roma, BKIIOYEHBI B TepeueHb HAPKOTHYECKHX
CPEICTB, MOAJEKANINX KOHTPoIto B PecnyOnmke Apmenns. CoracHO MOCTAaHOBJICHHIO MPaBUTENHCTBA PA
N 1129-H ot 21 asrycra 2003 rona, [9] mpon3BoACTBEHHAsT KOHOIUIS CYMTAETCS] OTPAaHHYEHHBIM B 000pOTe
HAapKOTHYECKHM BelIecTBOM. [IpH 3TOM, eAMHCTBEHHBIM CIIOCOOOM OMpeEAeICHUsS MPOU3BOICTBEHHOTO 3HA-
YCHHS KOHOILIHN ABJISICTCA Ha60paTOpHI>II\/'I MCETOA OIpPCACTICHHUSA MPOLUCHTHOTO COACPIKAHUA TCTPpAaruapoKaH-
HabwnoNn (THC), xoTOpEIil momKkeH ObITh MeHbIe Win paBeH 0.3 TporieHTaM, B TPOTUBHOM CIydae KOHOTLUIS
MTPOU3BOCTBEHHOMN CUNTATHCS HE OyIeT.

- TIPOM3BOJICTBEHHAsI KOHOIUISI cama 1o cebe sBIseTCs CrequUUECKHM pacTeHHeM, KOTOpas MOXKET
1BECTH 4 pasa B TOAY, B 3aBUCUMOCTH OT KJIMMAaTHYECKUX YCJIIOBUH, YTO B CBOIO OYepedb B ONPEACICHHON
CTETIeHH MOXET BIMATH Ha KOHIEHTpamuto TeTparuapokanHadbunaona (THC) B pacrennsx. Takum oOpazom,
W3 MPOU3BOJICTBEHHOW KOHOIIIM OHA €CTECTBEHHBIM 00pa30M CTaHOBUTCS 3alpelICeHHBIM K 000POTY HapKo-
THYECKUM CPEJICTBOM.

[Ipenmonaraercs, yro neranm3anus B PeciryOnke ApMeHHsI IPOU3BOICTBA MMPOU3BOICTBEHHON KOHOTI-
JIX MOKET NPUBCCTHU K TAKMUM HCTATUBHBIMU IIOCJICACTBUAM, KaK HAIpUMEP, KYJIbTHBALHA 10/ FpI/I(I)OM Inpo-
W3BOJICTBEHHOW KOHOIUIH OTPEAEICHHOT0 KOJMYECTBA MPOCTOro KaHHAaOMca, W BHEIPEHUS ero B HE3aKOH-
HBII 000POT, YTO OTPeOyeT AOMOIHUTENBHBIX YCHIIHNA TOCYapCTBEHHOTO KOHTPOJIA, a TaKKe Pa3pabdoTKu
HOBBIX MEXaHU3MOB U CPEJICTB BBISBJICHHS MTPABOHAPYIICHUH.
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B nanHO# cTaThe paccMaTpUBAECTCA CPABHUTEIBHO-IIPABOBOM aHAIN3 HOPM YT'OJIOBHOTI'O-TIPOLIECCIYaIbHOTO 3aK0-

HOJIaTeNIbCTBA HEKOTOPbIX cTpaH ATP mo peaOunuranuu B yroJoBHOM Tponecce. AHAIU3UPYETCs CYIIHOCTh U Xapak-
TEPU3YIOTCSI OCOOEHHOCTH pealM3aliy MPOLEAYp YroJIOBHO-TPOIECCYallbHOI peadunuranuu. [IpuBoasarcs craTucTH-
yeckue naHaple CynebHoro nenapraMmenTta npu BepxosHom cyne P@. Ha ocHOBe m3ydeHUs ombITa 3apyOeKHBIX CTpaH
aBTOPOM IPEUIOKCHBI KOHKPETHBIC MEPhI COBEPIICHCTBOBAHNS HHCTUTYTa peadunuranuu B PO.
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This article discusses a comparative legal analysis of the norms of the criminal procedural legislation of some

Asia-Pacific countries on rehabilitation in criminal proceedings. The essence is analyzed and the features of the imple-
mentation of the procedures of criminal procedure rehabilitation are characterized. Statistical data of the Judicial De-
partment at the Supreme Court of the Russian Federation are given. Based on the study of the experience of foreign
countries, the author proposes specific measures to improve the institution of rehabilitation in the Russian Federation.
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BxutoueHne HHCTUTYTa peabMINTaluy 3aKOHOAATENeM B YTOJIOBHBIN IPOLIECC SBISETCS BECbMa 3HA4H-
MBIM pEIIeHUEM TSl JATbHEHIIIeTo Cy1e0HOr0 Cy0Ipon3BocTBa PD.

B Hactosiiee BpeMsi JaHHBIA WHCTUTYT MO3BOJISIET 00ECTIEYNBaTh OJHO U3 BaKHEHIINX KOHCTUTYLIUOH-
HBIX MPaB, TAKMX KaK 3aliTa IpaBa Ha cBOOOy YeloBeKa U TpakJaHWHA, ECTECTBEHHO JAHHOE MPAaBO SIBIISI-
eTcsa HeOOXOJMMbIM B COBPEMEHHOM IIPABOBOM I'OCYAAPCTBE, I'/I€ €CTh BCE IPU3HAKH JEMOKPATHUH.

B Hacrosimee Bpems opuLHanbHble CTATHCTHUECKHE AaHHBIE TOBOPAT O BBICOKOM MPOLICHTE TPaKaaH,
00paIIaonmuXxcst 32 BOCCTAHOBIICHHEM CBOMX HapyLICHHBIX MIPAaB.

Taxk, cormacHo AaHHBIM OQUIMANBEHON cTaTHCTUKHBepxoBHOTO cyna Poccuiickoit @enepanuu Mo UTO-
ram 2022 roga cynamu o0mIei I0pUCINKINHT, IO TIEPBOW MHCTAHINH, ObUT0 onpasnaHo 1932 wenoseka. [lpu
3TOM O BO3MEUICHUH Bpela PeadHIUTHPOBAHHOMY MOCTYNWIO B mMpou3BoAcTBo 2080 marepuanoB, U3 KOTO-
peix 1178 Obutu yaoBineTBOpeHs! [§].

Takoe 00CTOATENBCTBO TOBOPUT O HEOOXOAMMOCTH COBEPILIEHCTBOBAHUS WHCTUTYTa PeaOWIMTALNM B
yroJIOBHOM Tiporiecce. BecbMa BaKHBIM B TJAHHOM KITIOUE SIBIISIETCS aHATTU3 OMBITA 3apYOEKHBIX CTPaH.

[Ipexne Bcero, HEOOXOAMMO OTMETUTH TEOPETHUECKUE BOIIPOCH OTEYECTBEHHOTO YTOJIOBHOTO IpoIiec-
ca.

Bompocsl, Bo3HMKaromue Npy ONpeielIeHnH Kpyra JIMil, UMEIOIIUX [IPaBo Ha peadMINTAIlUI0 U BO3Me-
LIeHUEe Bpesa, MPUUMHEHHOTO HE3aKOHHBIM YTOJIOBHBIM IpEciieIOBaHUEM, 10 HACTOSIIEe BPEMs OCTAIOTCS
LEHTPaJIbHBIM IIOBOJOM AJIsl 00CYKICHUH KaK B JOKTPUHAIBHBIX KPYTrax, TAK U CPEAN NPAKTUKYIOUINX I0pU-
CTOB, ITOPO’KAasi TPOOJIEMBbI IPAKTHYECKOTO IPUMEHEHUSI.

[Ipuuem kpyr 3THX MPO6IEM AOCTATOYHO IIMPOK, YTO CBUAETENBCTBYET O HEIOCTaTKax B MIPABOBOM pe-
TYJIUPOBAHUM WHCTUTYTA peaOMIUTALNU B IIETIOM.

HexoMIieTeHTHOCTh WK k€ HaMEpeHHOE MPEeHeOPEeKeHHE OCHOBAMH YrOJOBHOTO CYAONPOHM3BOACTBA
MIPEICTaBUTENIMU MPABOOXPAHUTEIBHBIX OPraHOB, MHBIMHU JOJKHOCTHBIMHU JIUI[AMH, YIPAaBOMOUYEHHBIMU
rOCYJapCTBOM Ha peai3alyio YrOJIOBHO-TIPABOBBIX HOPM, PaBHO KaK W HEOOOCHOBaHHOE CO BCEX TOYEK
3peHHs] MPHUBJICUYCHNE UMM K YrOJOBHOW OTBETCTBEHHOCTHM HEBHHOBHBIX IPaXKAAaH — 3TO Ha CErOAHSIIHUI
JIeHb OZIMH M3 aKTyalbHBIX BONPOCOB B chepe mpaBorpuMeHeHus. JlaHHbII BOIPOC HE pa3 OCBELIAJICS yue-
HBIMHU B JOKTPHHE MPaBa, pAaCCMaTPUBAIOIIMMH MPOOIEMBI YTOIOBHOTO CYJOMPOM3BOACTBA.

Bonpockl peabunuranuyu B yrojoBHO-IPOLIECCYANbHOM 3aKOHOAATEILCTBE MPOIUCAHBI B cTaThe 18
VIIK P®. bonee konkpetHo B ctathe 133 VIIK PO oTpakeHbI OCHOBHBIE MON0XKEHNS KacaTeNbHO IIPUMEHE-
HHS MHCTHTYTA peabuutauu [1].

Kazanoce OBl yronoBHO-TIpoIllecCyaibHBIN 3aKOHOAATENh Hauboiee JeTalbHO OTPETYIHPOBAT BOIPOC
nHcTuTyTa peabmnutanuu B YIIK P®, ogHako B Hay4yHO# JuTEparype OO CHX IOpP BEAYTCS HaydHBIE JHC-
KYCCHH OTHOCHUTEIIFHO BOTIPOCA MPUMEHEHHUS JaHHBIX MPABOBBIX HOPM. Takke OTMETHM, UTO cyjeOHas cTa-
THUCTHKA MOJATBEPKIAET HECOBEPILICHCTBO HHCTUTYTa peadmnuTanun. CornacHo nanHeiM BC PO, ¢ kaxapim
rOZIOM HPOLEHT ONPaBAATEbHBIX IPUTOBOPOB CHIKAETCS, a MIPOLCHT HE3aKOHHOIO MPUBJICUCHHS BO3pacTa-
erT.

HecomHeHHO, OCHOBaHMEM peaOWIIUTAINY SIBIISIETCS COOTBETCTBYIOIIEE BHIHECEHHOE PEIICHHE 10 pea-
OMIMTUPYIOIIUM OCHOBAHUAM B (hopMe:

1) onpaBaaTenbHOrO NPUTrOBOPA;

2) 1100 MOCTaHOBJICHHUS O MPEKPAIEHUH B OTHOLIEHUH T0I03PEBAEMOT0 YTOJIOBHOTO MPECIe0BaHUSI.

[lepBotli cTpaHOii, OMBIT KOTOPOH B JaHHOW 00JaCTH HEOOX0MMO paccMOTpeTh, sBisiercss KHP. Becbma
IpUMeYaTeNbHO, YTO CTPaHa XapaKTepU3yeTcs CypOBBIMU MepaMy HakazaHus. Peabunuranus B Kurae npen-
CTaBJII€T KOMIUIEKC Mep, KOTOPBI HaIlpaBlieH HA BOCCTAHOBJICHWE HAPYIICHHBIX IpaB IpaxkJaH, KOTOPHIE
y>Ke OTOBUIM HaKa3zaHUE B CHEIMATU3NPOBAHHBIX yupexaeHuax. OCHOBaHUS I peaOWiIUTAIlNY B IIEJIOM He
otnuyarorces ot cT. 133 VIIK PO.

Tak, corynacHo ct. 167 YronoBHoro-npoueccyansHoro 3akona KHP npaBo Ha peabunuranuio mmeer
JIUIIa, TIOJBEPTIINE YTOJIOBHOMY IPECIIEOBAHNIO M HAKA3aHUIO C ONPAaBAATEIbHBIM IIPUTOBOPOM HIIH OTMe-
HOM HE3aKOHHOTO MJIM HEOOOCHOBAHHOTO TIOCTAHOBJICHHS cya [9].

B yronoBHo-mponieccyansHOM 3akoHOAaTenbeTBe B Pecnyonuke Benapyces k npumepy, a umenso YIIK
Pb conmepxutcs crienmanpHas rinasa 48, KOTopas peryaupyeT MOpsAAOK BOCCTAHOBIIEHHUS! HAPYIIIEHHBIX TPaB
HE3aKOHHO MPHBIIEYCHHOTO MT0I03PEBAEMOT0 U PETYIHUPYET MPOIIECC BO3MEIIECHHUS Bpeaa JTaHHOMY JIUILY.
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Crenyer OTMETHTH, YTO BBIACICHUE CHENHUAIBHON II1aBbl 00NeryaeT MpoLecc BOCCTAHOBJICHUS B KpaT-
yaiitmue cpoku. Takxke ciemyer oOpatuTh BHUMaHue, 4to B YIIK Pb mpoBenena auddepennuanus, kak Bu-
JIOB TIPUYHHEHHOTO BPeIa, TaK M CIIOCOO0B €ro Bo3MelleHus [2]

K mpumepy, cornacao YIIK Pecriy6muku Monmosst ot 12.06.2003 roga mpaBo Ha peaOWIHTAIUIO, TTOH-
MOT0 (PU3NUECKOTO JIMIAa UMEIOT U IOpUANYECKUE TIa (B JIMIIE UX IPEeICTaBUTEIEH ).

Cornacao ct1. 25 VIIK Peciybnukn MonmoBsl 3aKpernieHO TPaBo JIUI, TOCTPAJAABIINX OT MPECTyILIe-
HUH, 3II0yMOTPeOICHIUH CITyKeOHBIM MOJIOKEHUEM U CYJeOHBIX OMMOOK. AHATN3 JaHHOM CTaThU MPUBE/ICH B
pucynke 1 [4].

1) yronoBHo-nNpoLeccyaabHbIM 3aKOHOM 2) MU, NocTpajasLiee B pe3ynbraTte
obecneunBaloTCA NpaBsa uL, OEeAHWA, MMEIOLLEro NPU3HaKKM CocTaBa
NoCTpaAaBLUMX OT MPECTYNAEHWH, npecTyniaeHus, Bnpase notpebosatb B
3noynoTpebneHnii cayxebHbim COOTBETCTBMM C HACTOALLMM KOAEKCOM
NOJIOMKEHMEM, @ TaKXKE HE3aKOHHO BO30Y)KAEeHWA YroN0BHOTO Aesa, y4acTus
OCYXXAEHHbIX MW HE3aKOHHO B Yr0JIOBHOM CYA0NPOM3BOACTBE B
apecToBaHHbIX, PABHO KakK U KayecTBe NOTepneBLUEro M BO3MELLEHMWS
YLLEM/IEHHbIX B CBOMX NMpaBaxX MHbIM NMPUYMHEHHOTO EMY MOPanbHOrO,
obpazom; ¢dU13MYeCcKoro U matepuanbHoro yuwepba;

3) onpasgaHHoe Anuo nAmbo nuuo,
BbIBEAEHHOE M3-NoJ Yro/JI0BHOTO
npecnefoBaHnA WAK B OTHOLIEHUM
KOTOPOro NpeKpaLLeHo YyroJioBHOe
npecnefoBaHue No peabuanTupyowmm
OCHOBaHWMAM, MMEET NPaBo Ha
BOCCTaHOB/IEHWE B JIMYHbIX NpaBax, a
TaK»Ke Ha BO3MellLeHMe Bpeaa.

Puc 1.1 —ananuz cmamou 25 VIIK Pecnyoauxu Mondogul

Takum 00pa3oM, HHCTUTYT PeaOMIIUTALIMU B 3apyOEKHBIX CTpaHaX 3aKperuisicT HOPMBI, TIO3BOJISIOIIHE
JIMIY, TIOABEPTLIEMYCSI HE3aKOHHOMY YTOJIOBHOMY IPECIICIOBAHUIO M OCYKICHHUIO, TOOUTHCSI BOCCTAaHOBJIE-
HUS HapYIICHHBIX MPaB, BOZMEUICHHUS MPUYUHEHHOTO yiep0Oa U MoJyuYeHUs] KOMIIEHCAllMd MOPAJIbHOTO Bpe-
na. MHCTUTYT peabuiuTanyy IpUBEIEH B IIOJTHOE COOTBETCTBHE C HA3HAYEHUEM YTOJIOBHOTO CYAOIPOU3BO/I-
CTBa, TAK K€ KaK M YroJOBHOE IIpeCcIeJOBaHNE 1 Ha3HaUCHWE BUHOBHOMY JIMIY CIIPaBEUIMBOTO HAKA3aHUS,
nenasi peadMIIMTalUI0 OAHUM U3 OCHOBOIIOJIATAOIIMX IPUHIUIIOB YTOJIOBHOIO IIPOLIECCa.

Jiisi coBepIICHCTBOBAaHUSI PEaOMIIMTAIIMM B YTOJIOBHOM TPOIIECCE M MCKIIFOUEHHS ITUCKYCCHI HEOJIIHO-
3Ha4HOro TojKoBaHus cT. 139 YIIK PO, yunrsiBas umeromuecs B YIIK P® nosnoxenus o cymuoctu peadu-
JUTALUH, KPYTe JHL, IMEIOLIMX IIPaBo Ha peaOMINTallIO B PACCMOTPEHHBIX 3apyOeXKHBIX CTpaHax, ClIeayeT
yopatp u3 ct. 139 VIIK PO ropuandeckux JIMil, TaKk KaK UM HMPUYUHSIETCS BCETO JIUIIL OTIOCPEIOBAHHBIN
Bpel, KOTOPBI HEOOXOIMMO pacCMaTpUBaTh HE B PaMKaxX yroJIOBHOTO CYAOIPOHU3BOICTBA, & TPAXKAAHCKOTO.
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IMPABOBEJJEHU . IPABOOXPAHUTEJIBHBIE OPTAHBI B CTPAHAX ATP

V]IK 343.26
3akuouenue nox crpaxy B Pocecnu u B HexkoTopbix cTtpanax ATP

© E. II. I'pebenmmuxoBa

CTYJEHT 2-TO Kypca,

Bocrouno-Cnubupckuii TocyJapCcTBEHHBI YHUBEPCUTET
TEXHOJIOTHH U yIIPaBICHUS

Poccus, r. Ynan-Yuo»

greben-14@mail.ru
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The article discusses the grounds and procedure for choosing a measure of restraint in the form of detention in
Russia and in some countries of the Asia-Pacific region. A comparative description of the use of detention in the Rus-
sian Federation, China and Vietnam is carried out.

Key words: system of preventive measures, detention, grounds for detention.

B poccuiickoM yroJloBHOM CyZOINPOW3BOACTBE MPEAYCMOTPEH KOMIUIEKC MEp IPECEUEHHUs, NUMEIOIIHX
3HA4YEHHUE JJISl TOr0, 9TOOBI 00ECIIEUUTh PEeaIU3aLuIo YroJIOBHO-TIPOLECCYaNbHbBIX (YHKINH CyOBEKTOB Mpo-
1ecca, a TaKke JJIs TOro, YTOOBI MPEJOTBPAaTUTh BO3MOXKHEIE MPOllecCyalbHble HAPYIIEHUS] CO CTOPOHBI 00-
BHHsIEMBIX. Takke Ba)KHO OTMETHTB, YTO YKa3aHHBIE MEPBI NIPECEUCHHs] IMEIOT 3HAYE€HUE M KaK MpoIeccy-
aJIbHBIE CPEACTBA Uil 00ECIIEYeHUs NCTIONHEHHSI 3aKOHHOI'0 000CHOBAHHOTO NIPUIOBOpa CyAeOHOr0 OpraHa.
B cucreme HOpM yrosoBHOrO mporecca Poccun ycTaHOBIIEH LENBI KOMIIEKC Mep MpecedeHus. Takumu
Mepamu 1o HopMmam YIIK P® [6], BEICTymarOT, HampuMep, MOIITUCKA O HEBBIE3Ie, TUIHOE MTOPYIUTENIBCTBO,
3aJI0T, IOMAllHUH apecT, a TAKKe 3aKI04YeHue 1o cTpaxy. Heo0XxoaumMo oTMETUTb, YTO B KOMILIEKCE Mep
npeceuenus mo YIIK PO mpenycmarpuBatorcs u apyrue mMepsl npecedenns. Kak Beitekaer u3 cr. 98 YIIK
PO, 3akiroueHne mon cTpaxy MpejcTaBisieTcss Hanbosee cTporoit Mepoii mpecedeHus. CyTh Takod Mepbl
MIpECEUEHUs - 3aKII0UYEHHUS T0J] CTPaKy Kak Mephl IPECEUEHHs] B POCCUIICKOM 3aKOHOJATENBCTBE 3aKII0Ya-
eTcs BO BPEMEHHOH HM30JIALUH MTOI03PEBAEMOT0 WM OOBHHIEMOTO 1O IMOCTAHOBICHHS CyAeOHBIM OpPraHOM
MIPUTOBOPa, B KOTOPOM OKOHYATENIHbHO PELIaeTCs BOMPOC O BUHOBHOCTH WMJIM HEBHHOBHOCTHU TOJICYJUMOTO.
CoOTBETCTBEHHO, Takasl M30JIALUS JaHHOTO JIMIA@ MMEET MECTO B T€UEHHE NPEIBAPUTEIBHOTO PacciIeoBa-
HUSl, TaK KaK UMEIOTCSl OCHOBAHMS I10JIaraTh, YTO OOBUHSIEMBIA WM ITOJIO3PEBAEMBI CMOXKET KaKHUM-JINOO
00pa3oM co3/1aBaTh MOMEXH JIJIsl pacciieJOBaHMsI YTOJIOBHOIO JIena.

B yronosHoM nporniecce P@® npaBuia MCIIOIb30BAHUS 3aKIOYEHUS IO/ CTPaXy YCTaHABIMBAIOTCS B CT.
108 YIIK P®. B ct. 109 VIIK P® ¢dukcupyercs nepuos coaepkaHus MO CTPayKel, a TakkKe MOPsAI0K Mpo-
JUIeHUSI JaHHBIX CpoKoB. HeoOxommmo ormeruts, uto B YIIK Kutaiickoit Hapoxnoit pecriyOnuku (manee -
KHP) 2018 roga u B YIIK Comuanmuctuaeckoi Pecriyonnku Beernam (manee - CPB) 2015 roma takas mepa
MIPECEUEHMS, KaK 3aK/IIOUEHHUE MOJ CTPAXy, TAKXKE ABISIOTCS CAMBIMH CTPOTMMH MEPaMU 3aKIIOYEHHs, T0-
CKOJIBKY OTPaHUYHMBAIOT CBOOOY oOBUHsIeMoro [1, 2].

Amnamusupys ct. 108 YIIK P®, ykaxkem, 9TO OCHOBaHHSIMH HCITOJIB30BAHUS 3aKIIOUCHUS IO CTPAXKY B
Poccum, pexie Bcero, BHICTYIAET HATMYUE HHPOPMAITUH, KOTOPast SIBIISIETCS JJOCTATOYHOM JIJIsl TOT'O, YTOOBI
MPEearonarath, YTo Kakou-mi00 0OBUHSAEMBII WIN MMOJ03PEBACMbI IMEET BO3MOKHOCTh KaKMM-JIMO0 00pa-
30M CKpBIThCS OT MPEABAPUTEIHHOTO CIEACTBHS MM MOXKET CKPBIThCS OT CyAE€OHBIX OpraHoB. Takas WH-
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¢dopmanuss MoxeT OBITH caMoOil pazHooOpas3Hoil. Hampumep, opransl mpeaBapUTENbHOTO pacciel0oBaHus,
clleIoBaTeNb, ONEPATUBHBIN COTPYAHUK MOTYT MOJIyYUTh HHPOPMAIHIO O TOM, YTO OOBHHSIEMBIi JT1O0 MO0~
3peBaeMblil IpuoOpenn OWIeT Ha MOoe3 WIX Ha CaMOJNET € LEJbI0 MOKMHYTh HACEJIEHHBIN IIyHKT, rae UAET
IpeaBapuTenbHas paccienoBanue. MoxxeT mpuCyTCTBOBaTh MH(GOpPMAaLus, 4TO M10J03PEBACMbI UM 00BU-
HSIEMBII cOOMpaeT BEeUIH AJISl TOTO, YTOOBI MOKMHYTh HACEIEHHBIN MYyHKT, TJIe MPOUCXOIUT MpeaBapUTeIbHOE
cieacTBue U T.4. IMEHHO Ha OCHOBaHUM JaHHOM MH(GOPMALMU MOXKET ObITh HCIOJIB30BaHa Takas Mepa Ipe-
CeueHMs KakK 3aKiroueHue noj crpaxy. CienyeT OTMETUTh TakKe, YTO CYLIECTBYIOT M APYIHMe€ OCHOBAHHUS
JUISL TOTO, YTOOBI BBIOpaTh yKa3aHHYIO Mepy mpecedeHus. Tak, HampuMep, OCHOBaHUEM JUIsl BBIOOpa MEpEI
npecedeHus B BUJE 3aKIIOUEHUS MO/ CTPaKy MPEACTaBISIETCS M TOT (aKT, YTO MPUCYTCTBYET JTOCTATOYHO
nHGOPMALUH U1l TOT0, YTOOBI MOXHO OBIJIO HPEAIIOIOKUTh, YTO MPEAINOoIaraéMblii IPECTYIHUK B NEPUOA
HaXOXXACHHUSI Ha CBOOO/E MOXET MPOAOJDKHUTH 3aHSATHE KaKOH-THOO MPecTymHOW JEsTeNbHOCTBIO U COBEp-
HIMTh Kakue-TMO0 MPECTyMHbIE JSsIHNS yKe BO BpeMsl IIPEABAPUTEIBHOTO PaccieOBaHus. 31eCh TaKKe MO-
XKeT ObITh camasi pasHooOpa3Has HHpOpMaNH, HAPUMEDP, UMEET MECTO OOHApYKEHUE 3aMBbICIa MPECTYITHH-
Ka Ha COBEpIIECHHE KaKOro-JInOo MPECTYIUIEHHU TI0 €r0 Pa3roBopaM ¢ MPEAonaraéMblMi COyYaCTHUKAMHU U
1.1. Kpome Toro, cymiecTByeT u Takoe OCHOBaHME IS 3aKJIFOUEHHS MOJ CTPaXy Kak MOSBIEHHE yrpo3 Ka-
KUM-TU00 MHBIM y4YacCTHHKaM YTOJOBHOI'O CYZONPOM3BOIACTBA. Takue yrpo3pl MOTYyT OBITH NPHUMEHEHBI,
HamnpuMep, B OTHOILEHUH CBUIETENS s TOro, YTOOBI JAHHOE JIMLIO HE AaBAJI0 YIWYAIOIINX IOKa3aHUH Ipo-
TUB OOBHHIEMOTO WM Toao3peBaeMoro. Kpome Toro, eciam mMeeTcss JOCTATOYHO MH(POPMALUU AJsl TOTO,
9T0OBI TpeArnoaaraTb, YT0 OOBHHSEMBIH MO0 MOM03PEBAEMBIl UMEIOT BO3MOXKHOCTh YHHUUTOXXHTH KaKHe-
1100 AOKA3aTeNbCTBA, TO 3TO TAKXKE SIBISETCS OCHOBAHMEM Ul MCIIOJIb30BAHUS YKa3aHHOM MepHI Impecede-
Hus. HakoHen, 3akimoueHue 10| CTPaXy MOXKET IPUMEHSThCS U TOT/Aa, KOT/Aa CYHIECTBYET HH(POPMALIUSs, YTO
OOBUHSIEMBIH JTNOO TOAO3pPEBAEMBIH KaKUM-THOO APYTHMM CHOCOOOM COOHMpArOTCsi CO37aBaTh MOMEXH IS
MPEIBAPUTEIBHOTO CIEACTBUS MIIH U1 pa30MpaTebCcTBa B CyIeOHOM OpraHe.

3aKIIIOueHuE Mo/ CTPaXy Kak Mepa MPeceyeHUsl IMEETCS U B YTOJIOBHOM Ipolecce apyrux ctpadn ATP.
3TO KacaeTcs B YaCTHOCTH, Kak ObLJIO YKa3aHO BIIlE, poreccyanbHbix 3akoHoB KHP u CPB.

B cr. 81 YIIK KHP 2018 r. [1] 3akTt09eHre TIOJ] CTPaXKy HCITOJIB3YETCS TOJIKO B TOM CITydae, €CIIH €CTh
JIOKa3aTeNIbCTBA, KOTOPbIE MOATBEPXKIAIOT (PaKT COBEPLICHUS NMPECTYITHOIO NESIHMA, 32 KOTOpoe OOBHHsC-
MBII WIK IIOJ03PEBAEMBII MOXKET IOIYYUTh HAKA3aHUE B BUJE TIOPEMHOI'O 3aKJIIOUYECHMs HA ONPECIIEHHBIN
CPOK HJIH Xke OoJiee CTpOroe HakazaHue.

CpasuuBas ct. 81 YIIK KHP u ct. 108 VIIK PO BaxHOo oT™MeTuTh, uTo AerictByromuil YIIK PD Gonee
YETKO YCTaHABJIMBAET OCHOBAHUS ISl MCIIOJIb30BAHUS 3aKJIIOUEHUs 0] cTpaxy. Tak, B HeM 3aMKCHpOBa-
HO, YTO 3aKJIIOYEHHUE TOJ CTPaXy MOXKET UMETh MECTO TOJBKO B OTHOIIEHWH YEJIOBEKa, KOTOPOMY MOXKET
OBITh HA3HAUYEHO HaKa3aHHE B BUJE JIMIICHUS CBOOOBI HA CPOK J10 TPEX JIET, €CIIM €ro BUHA OyAeT AoKa3zaHa
B cyze. Cnenosarensho, YIIK P® npu ero conocrasnennu ¢ YIIK KHP, Gonee uetko ycranaBiuBaer yka-
3aHHOE OCHOBaHHUE 3aKJII0UEHUS 0] CTPaKYy.

B mporecce nccnenoBanus MpUMEHEHUS YKa3aHHOW Mephl IIpecedyeHuns B 3akoHonatenbctse KHP Baxk-
HO YyKa3aTb, YTO HCIIOJIb30BAHUE JAHHON MEPBI MPECCUYEHUS B COOTBETCTBUU C MOJIOKEHUSIMHU YTrOJIOBHOTO
nporeccyaipHoro 3akoHa KHP MokeT uMeTh MeCTO B OTHOIICHHU TOJI03PEBAEMBIX MU OOBUHSEMBIX JIHII,
KOT/Ia JIaHHBIE JTUIA HAXOMAATCS TOJT CIECTBUEM U MOTYT COBEPIINThH KAaKOE-TN00 HOBOE MPECTYIJICHUE MU
HUMEETCS] OMACHOCTh TOTO YTO JAHHOE JIMIO MOXKET MOCTaBHUTh IO Yrpo3y COLMAIbHYIO 0€30HacHOCTh, a
TakXke 0e30MacHOCTh TOCYJapcTBa U MOTYT HaBPEIUTh OOIIECTBEHHOMY MOPsAKY. Taxke BaKHO OTMETHUTD,
YTO OCHOBAHHEM HCIOJB30BAHMS 3aKII0UeHHS 1MOA cTpaxy B coorBeTcTBUU B YIIK KHP sBnsiercs nammuane
JOCTaTOYHBIX CBEACHUM, 4TOOBI MPEAINOJaraTh BO3MOXKHOCTh YHHUTOXKEHHS MOJO3PEBACMbIM M OOBHHsE-
MBIM KaKUX-TMOO YJIMK, KOTOpbIe OBl IOKa3bIBaJIM €r0 BUHOBHOCTD, a TAKXKE CO3JaHUE YIPO3 CBHICTEISIM U
OYEeBH/IIIAM, KOTOPBIC MOTYT J1aBaTh MOKa3aHHs MPOTUB AaHHOTO Juina. Kpome Toro HeoO0X0 MO OTMETHUTH,
yto YIIK KHP nMeercs Takoe NOHATHE KaK «CroBop». MIHBIMM CIIOBaMH, HCIIOIB30BAHUE MEPBI IPECEUEHUS
B BUJIC 3aKJIFOYCHUS MIOJ] CTPAXKy MOXKET OBITh B Pe3yJbTaTe TOr0, YTO UMEIOTCS CBEJICHHS, YTO OOBHHSAEMBIN
MO’KET BCTYIHTD MJIM BCTYNHJI B KaKOH-THMOO CrOBOp C MHBIMH JIMIIAMH YTOJIOBHOTO CYJOTPOU3BOJACTBA AJIS
TOT0, YTOOBI COPMHUPOBATH TAKHE JIOKA3aTEIbCTBA, KOTOPBIC OBl OBIIM BBITOAHBI JIJIS MI0J03PEBAEMOTO HITH
o6sunsiemoro. Kpome Toro YIIK KHP npeaxycmatpuBaeT u Takoe OCHOBaHHE HCIIOJIB30BaHUS PaccMaTpHBa-
€MOH MepBI MPEeceYeHUs] KaK HaJuYhe JOCTATOYHBIX CBEACHUH IJIi TOTO, YTOOBI MPEANOJIOKUTh, YTO JHILIO
MOJKET COBEPIIUTH MOOET U3 HACEIEHHOIO MYHKTA, T MPOUCXOJUT PACCIEIOBAHNE €r0 TPECTYITHOTO Jes-
HUSA, @ TAKXKE MOXKET COBEPITUTL CaMOyOHICTBO [1].

Heo0xonmumMo oTMETHTH, UTO NPH aHAJIM3€ YrOJOBHOTO MpPOLECCyanbHOro 3akoHa CoLManuCTHYECKOR
Pecryommmku Beetnam ot 2015 roma 37ech TakKe MMEIOTCSI OCHOBAHUS HCIOJMB30BAHMS 3aKITIOUEHUS IO
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CTpaxky Kak Mepbl mpeceueHus. Tak, B ct. 115 YIIK CPB 2015 r. [2] noguépkuBaercs, YTO OCHOBaHUSIMU
WCIIOJIb30BaHMs TaKOM Mephl KaK 3aKII0YEHHE TO0J] CTPaxKy SIBISIETCS HAJIWYME JOCTATOYHBIX CBEICHHM IS
TOro, 4T00BI IPEATNOoaraTh, 4YTo 10103PEBACMbIM NN OOBUHIEMBIH MOT'YT Pa3IMYHBIMU CIIOCOOAMHU BPEAUTH
CJIEACTBUIO U YHHUYTOXXaTh YJIMKH, KOTOPBIE AOKA3bIBalOT WX BUHY. ClenyeT oTMeTuTh, 4TO B cTarhe 119
VIIK CPB He packpsiBaeTcs JeTajlbHO M Ooiee MOAPOOHO, KaKhe 3TO MOTyT ObITh ciydan. OJHAKO 31€Ch
MOTYEPKUBAETCS, YTO 3TO MOXKET ObITh, HAIIPUMEP, COBEPILLICHHE IOOEra WM XKe KaKoi-1100 OTpULaTeIbHOE
BO3EHCTBHE HA JIMIL, KOTOPBIE YTO-THOO MOT'YT COOOIINUTh O COBEPIICHUH MpecTynHOoro aesiausd. Kpome To-
ro, crtatbsa 119 YIIK CPB npeamonaraer, 4To 3T0 MOTYT OBITh M MHBIE OCHOBaHHS, KOTOpbIE ObI Jaiu BO3-
MOKHOCTb Pa3HBIMH CIIOCO0aMH OOBHMHSEMBIM MEIIATh MPEIBApUTEILHOMY paccieloBaHuI0. BaxHo yka-
3atb, yro YIIK CPB u YIIK KHP npemycMaTpuBaroT 3aKIF09€HUE TI0 CTPAXy TOIBKO JJIS TeX JIHII, KOTOPBIE
OOBHUHSIIOTCSl B COBEPIICHUH MPECTYHOTO JESHHUS, 32 KOTOPOE MOKET UMETh MECTO TIOPEMHOE 3aKJIIOYCHHE.

Ecnu pacemarpusars YIIK P®, To npu ncnons3oBaHMM paccMaTpUBaeMON Mephl NMPECEUEHUs] «MOTHU-
BaMU ABIIIETCS, MPEXKIE BCETO, CTPEMIICHHE Cylla U OPraHOB MIPEIBAPUTEIBHOIO CIENCTBUS, OPraHOB J03HA-
HUSl IIpecedb BO3MOXKHOCTh PEAIM3aLUU IIPECTYITHOIO IOBEICHHS OOBHHSIEMBIM MM I10JO3PEBACMBIM.
OmnpeneneHHbIM MOTHBOM SBIISIETCSL M HCIIPABJICHHE OOBHHSEMOTO HIIH 1o03peBaemMoro. Kpome toro, Motu-
BOM SIBJIIETCS JKE€IaHHE OPraHOB IPEABAPUTEIIBHOIO pPaccleOBaHUS M Cyla BOCCTAHOBHUTH 3aKOHHOCThH B
COIMAIBHBIX OTHOIIEHUX» [3, ¢. 309].

Baxuelen rapanTieil HaJiJIexKalero UCroib3oBaHus B Poccun Takoil Mephl MpeceueHus Kak 3aKito-
YCHHUE IO/ CTPAXKY SBISIETCS HAMYME CyleOHOro pelieHus 00 MCIONb30BaHUHM YKa3aHHOM Mepbl mpecede-
Hus. Cnemyer otmetuts, uto B YIIK CPB u YIIK KHP He ob6s3arensHO momydaTh cyaeOHOE pa3pelieHie Ha
WCIIONIb30BaHNe yKa3aHHOUM Mepsl pecedenus. Tak, B YIIK Brernama 2015 r. «mponucano, 4To cieayomue
JIUIa YTIOJTHOMOYEHB! BBIHOCUTh OIPEIENeHNE UM ITOCTAHOBJICHNE O 3aKII0UYEHUH IO/ CTPAXy: HayaJIbHUK
U 3aMeCTUTENb Ha4aJbHUKA OPraHOB JO3HAHUS (C coTacusi NPUPaBHEHHBIX K HEMY NMPOKYpaTyp); npeacena-
Te€Jb, 3aAMECTUTEIND MIPEACENATENS HAPOAHON IPOKYpPaTypsl 1 BOGHHOH MTPOKYPATyphl BCEX HHCTAaHIUH; Mpea-
ce/artenb, 3aMEeCTUTENb TpeiceIaTellsi HApOJAHbIX CY/I0B U BOGHHBIX CY/I0B BCEX MHCTAHLIMMN; KOJIJIETHs Cy el
B cynebHoM 3acenanum» [5, c. 160]. B YIIK KHP ucnons3oBanue qaHHON MepBI MOUICKUT YTBEPKACHUIO
HapOIHOW MPOKYpaTypOH MM IIOCTaHOBJICHWEM HAPOIAHOTO Cyla M OCYIIECTBIISICTCS OPraHOM OOIIECTBEH-
HOH 0€30I1aCHOCTH.

Cpoxk 3akmouenus o ct. 109 YIIK P® He MokeT mpeBbIIIaTh ABYX MecaleB, XoTs B cT. 109 YIIK PD
NpeAyCMaTpUBACTCI BO3MOKHOCTh yBenumueHus naHHoro cpoka. ITo VIIK KHP mocne 3akimtoueHus non
CTpa)Ky IO/I03PEBAaEMblil MM OOBHHSEMbI Hampasisiercs: B 1eHTp 3akmoueHus: (CU30), a cnenosarens B
TeueHue 24 4acoB JOJHKEH COOOUIUTh POJICTBEHHUKAM O €T0 3aKII0YEeHUH MMoJ1 CTpaxy. Kak ykaspiBaroT cre-
LUAJINACTHI, «B CTAJUU MPEIBAPUTEIBHOIO CIEACTBUS CPOK COACPIKAHUSA MO CTPAKEH HE MOYKET IPEBHIIIATh
IBYX MecsleB. B cilydae HEBO3MO)KHOCTH 3aKOHUYUTH MIPEIBAPUTEIBHOE CIEACTBUE B YCTAHOBICHHBIN 3aK0-
HOM CpOK, OH MOXKET OBITh IPOJUICH JI0 TPEX MECAIEB MOCIe CAHKIIMOHUPOBAHUS HAPOJAHOU TPOKYpaTypoi
BBIIIECTOSIIEH WHCTAHIIMK, a 3aT€M U JI0 YETHIPEX MECAIEB, €CJIM BO3HUKIIA Takas He0OX0JAUMOCTh IO Yro-
JOBHOMY 11eny» [4].

Urak, B PO ncKII0UNTENBHO CY/bsi UMEET MPABO peliaTh BOMPOC 00 MCTIONB30BAHUMN 3aKIIIOYCHHUS O]
cTpaxy, Torga kak B KHP u B CPB 310 MoryT nenats u Apyrue AOKHOCTHBIE JIMIA, HAIIPUMED, HAPOIHBIN
npokypop u T. A. CienoBaTenbHO, YrOJIOBHO-IIPOLECCyalbHOE 3aKoHOoAarenbcTBo PO ompexnensier Gonee
CTPOTHH NOPSIOK M30paHHs MEphl B BUIE 3aKJIOUYEHUH O] CTPAXy, YeM YTOJIOBHO-IIPOLECCYaIbHOE 3aKO-
"oxarenscTtBo KHP u CBP.
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B cratpe paccMmaTpmBaroTcs HOpMATHBHO IpaBoBas 0a3a PecmyOmmku bemapycs m Poccmiickoit denepammm, a
TaKKe JAeTCs OI[EHKAa 0COOEHHOCTSM MPOLEIyphl Ha3HAYEHUS ¥ TIPOBEACHHS CyIeOHO-MEIUIIMHCKUX HKCIIEPTH3 B BbI-
mIeyKa3aHHBIX rocyaapcTBax. Llempio paboThl SBIIeTCS N3ydeHNe HOPMAaTUBHO-TIpaBoBoK 0a3el PecyOmmku bemapycn
u Poccuiickort @eneparun, peryaupyromeil 00mecTBeHHBIe OTHOIICHHU, CKIIAJbIBAIOIINECS 110 TIOBOY OpTaHH3alud
CHCTEM DKCIEPTHBIX YUPEKACHUH M OCYLIECTBICHHUS UMHU CIIY)KeOHOMW aesiTeapbHOCTH. B pabote mpuMeHeHs! oOmieHa-
YYHBIC U CICUUAJIBHBIC METO/bI UCCJICAOBAHUA (aHaHOFHH, aHaJIn3, CUHTC3, CpaBHHTeHLHO-HpaBOBOﬁ). C):LeﬂaHI)I BBIBO-
JAbl O MO3UTHUBHBIX U HETATUBHBIX YCPTaX OpraHU3allMhd CUCTCMBbI OpPTaHOB, OCYHICCTBIIAIOIIUNX IMPOBEACHUE COOTBCT-
CTBYIOIIUX SKCHEPTHBLIX I/ICCJ'ICZ[OBaHI/Iﬁ B Ha3BaHHBIX IOCyJapCTBax.

Kniouegvie cnosa: cyneOHO-MEIUIUHCKAs IKCIEPTH3a; SKCIEPTHOE YUPEXKICHUE; TEIECHOE MOBPEXKICHUE; BpPE
3JI0POBBIO; KATETOPHS TSHKECTH TEJIECHBIX MOBPEXKICHNH.

Comparative legal analysis of the appointment and conduct of forensic medical examination
individuals in the Republic of Belarus and the Russian Federation
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The article deals with regulatory legal acts of the Republic of Belarus and the Russian Federation, providing a le-
gal assessment of their appointment and implementation. The aim of the work is to analyze the legal framework govern-
ing expert institutions and their official functions in these countries. General scientific and special research methods
(analogy, analysis, synthesis, comparative-legal) are also applied in the work. Conclusions are made about the positive
and negative aspects of the expert examination system in these countries, particularly in cases of bodily harm and health
damage, as well as the severity of such harm.

Key words: forensic medical exam; expert institution; bodily injury; harm to health; degree of severity of body in-
juries.

CoBpemeHHBbIH 3Tan B3aumoaeicTsus Pecyonuku benapyce u Poccniickoit @eneparnueit xapakrepusy-
ercs QOpMUPOBAaHMEM M Pa3BUTHEM TEHJCHIIMM Ha YNPOYHEHHE COIHMATBHO-TIOIUTUYECKOTO B3aMMO/IeH-
CTBHS MEXIy BBIIICYKa3aHHBIMU CYObEKTaMH MEXIyHAPOIHBIX OTHOLICHUH B paMKaX ITOCTPOEHHUS COIO3HO-
ro rOoCyJapcTBa.

He nocnenHioo posb B BhIIIIEYKa3aHHOM B3aUMO/JIEHICTBUN UTPAET YIPOUHEHUE COTPYIHUYIECTBA MEXKITY
KOMIIETEHTHBIMH OpTaHaMH JaHHBIX TOCYIapCTB B cdepe aJIMUHUCTPATUBHON, YTOJIIOBHOM M Tpa)KIaHCKON
FOPUCTUKLIIH.

HeotpemiieMbIM 31€MEHTOM TIpOIlecca YCTAaHOBIEHUS! OOBEKTHBHOM MCTHHBI IO OTAEIBHBIM KaTEropu-
SIM YTOJIOBHBIX, IMHHHACTPATUBHBIX U TPAXIAHCKUX JIeJ ABJSETCS Ka4eCTBEHHOE, CBOEBPEMEHHOE Ha3Haye-
HUE M NPOBEACHUEM 3KCIEPTHBIX MCCIIEAOBAHHUN, TO €CTh HMCCIEAOBAaHHMN, TpeOYIOIIUX OT JHI, UX OCY-
LIECTBIAIOUINX, HANWYHS CIICHUAIBHBIX 3HAHUH U OIIBITA, 8 TAKXKE MCIIOJIB30BAHUS CIICHU(PUIECKUX METOHK
Y TEXHUYECKUX CPEJICTB, HEIOCTYITHBIX HHBIM YYaCTHHKAM IPOLECCYATbHBIX MPABOOTHOIICHNH, HAPABIICH-
HBIX Ha YCTaHOBJIEHHE 00CTOATENBCTB, MOCIEAYIOIIAs IPaBOBast HHTEPIIPETAlUsl KOTOPBIX, MOKET OBbITh HC-
MOJIb30BaHa JAJIsl YCTaHOBIEHHS JHOO OLEHKHM (DaKTOB, MMEIOIIMX 3HAYEHHUE Ul MPUHATHA 3aKOHHOTO U
000CHOBaHHOTO HUTOTOBOTO TPOLECCYAFHOIO PEUIeHHs, JTHO0 BHIPAOOTKH TAKTHKH OCYIIECTBICHUS Jallb-
HEUIIUX MMPOBEPOYHBIX MEPOIIPUITHUM.
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[IpuHuMas Bo BHUMaHHE CTETEHb B3aUMOACWCTBHsI KOMIETEHTHBIX opraHoB Pecnybnuku benapyck u
Poccuiickoii ®enepannu B Ha3BaHHOU cdepe, CyIIEeCTBEHHBI HHTEpEC MPEACTaBISIET BOIPOC CPABHHUTEIb-
HO-TIPaBOBOTO aHAJIM3a HOPMAaTUBHOI'O PErYIHPOBaHMUSA MAaTE€pPHAIbHO-IIPABOBBIX U NPOLECCYaTIbHBIX aCIeK-
TOB Ha3HAUEHUS W MpOoBeaeHns dKcepTr3 B Pecrryonmke benapycs u Poccuiickoit deneparim.

Heo0xonmumMo OTMETUTb, YTO MHCTUTYT Ha3HAYCHUS! U MPOBEICHHUS CyAeOHBIX SKCIEPTH3 B paccMaTpH-
BaeMbIX I'OCYAapCTBaX Ha HOBEHIIIEM MCTOPHUUYECKOM 3Talle MOXKET ObITh OXapaKTepHU30BaH I1OCIEI0BATEb-
HOW CMEHOM psjia CTaiuii €ro pa3BUTHSL.

B gactHOCTH, COBpeMeHHOMY, OoJiee yeM 25 neTHeMy dTaly He3aBUCHMOTO Pa3BUTHS JaHHBIX HHCTUTY-
ToB B Poccuiickoii @enepaunu u Pecniyonuku benapych, npeaiiecTBoBaj Mepruoi ero CTAHOBJICHUS U Pa3BH-
Tus B paMkax Coroza Coserckux Conmanuctudeckux PecmyOnmk.

Takum 00pa3oMm, MPUMEHUTENBHO K IIETH MCCIIEAOBaHMs, MMEHHO npuoOpereHue Pecmybnmkoit bena-
pych u Poccuiickoit deneparyieil HE3aBUCUMOCTH, SBJISIETCA MOBOPOTHBIM 3TallOM pPa3BUTUS M, KaK ClEA-
CTBHE, IIOCTEIIEHHOT'O HAapacTaHUsl U3MEHEHUM B IPAaBOBOM PErYIMPOBAaHUH MHCTUTYTOB HAa3HAUYEHUS U IPO-
BEICHUS CyIEeOHBIX 3KCIIEPTU3 Ha3BAHHBIX [OCYJapCTB.

C y4eToM BBILICH3IOKEHHOTO, LENBI0 JAHHOTO UCCIICIOBAHNUS SBJISIETCSl U3ydeHne oomux s Pecny6-
nuku bemapyces u Poccniickoit @enepariiy TEHACHIINI Pa3BUTHS HHCTUTYTa CyIeOHBIX AKCIEPTH3, a TaKKe
BBISIBJICHHE OTJIMYMI B IPABOBOM PETYJIMPOBAHUU AaHHBIX Chep OOLIECTBEHHBIX OTHOIIEHUI.

OcoO0blil HHTEpeC B JaHHOM OTHOIICHWH IPEACTaBIsIeT TOPSJOK Ha3HAUCHHS W MPOBEICHUS CyAeOHO-
MEIUIUHCKHUX JKCTEePTH3 Ppru3ndeckux (MOTepHeBUINX, OOBHHSEMBIX U IPYTUX) JIHII, YTO CBS3aHO C KOJIUYe-
CTBOM TIPECTYIUICHUH MPOTUB JIMYHOCTH B 00IIel cTpykType mpecTyruiennii Peciyonuku benapycs n Poc-
cuiickoii @enepauuu. Tak, COrIaCHO CTaTUCTUYECKUM CBEACHUSAM O NMPABONPUMEHUTEIBHOW MPAKTUKE CY-
JI0B OOIIEH FOPUCIUKIUKA MO OCYIIECTBICHUIO TPABOCYIMs, OMyONMKOBAaHHBIM Ha OQHUIMATLHOM CcaiTe
Bepxosroro Cyna Peciybnuku benapych, B 2022 rogy B paMKax yrojlIOBHOTO TpoIlecca 3a MPeCTYILICHU
MIPOTHUB JKWU3HU U 37I0POBb (32 HCKIIIOUEHUEM yOUHCTRB), MOJIOBOM HEMPUKOCHOBEHHOCTH M MOJIOBOH CBOOO-
IbI OBLIO ocyxaeHo 2891 nwuio, uyto cocraBiseT 7,57% OT o0IIero KOJIMYecTBa JIUI, OCYKACHHBIX B 2022
roxy — 38206 mur [S]. AHanorudHble TeHACHIWHU 3adukcupoBansl U B Poccuiickoit ®eneparun [14]. [lpu
3TOM HE cjeqyeT 3a0bIBaTh O BHICOKOH JJATEHTHOCTH AAHHBIX MPECTYIUICHUH [2], B CBSA3U C 4eM MpPEACTaBIIsi-
€TCs BO3MOYKHBIM OOBEKTUBHO OLIEHUTH HCKIFOUUTENHHO BBINICYKAa3aHHBIE CTATHCTHUECKHUE JTAHHBIE 1O TIpe-
CTYIUICHHSAM, (DaKT COBEpIICHHsI KOTOPHIX 3a()UKCHPOBAaH MPaBOOXPaHUTEIbHBIMU opranamu. [lomumo mpo-
Yero B BBIIICHA3BAHHYIO KaTETOPHIO HE OBUIM YUTEHBI YTOJIOBHBIC Jiefia 10 OOBHHEHHUIO B XYJIUTAHCTBE (CT.
339 VronosHoro kozaekca Pecniyonuku benapyce — nanee YK Pecny6nukun benapycs [17] u ct. 213 Yro-
noBHOTO Kozekca Poccuiickoit @eneparnyu — ganee YK PO [18]), a Takke B COBEpIICHUN MPECTYTIICHUIH,
CBSI3aHHBIX C HApYIIEHHUEM IPaBWII JOPOKHOTO JBIKEHHS WM IKCIUTyaTallid TPAHCIIOPTHBIX CPEACTB (CT.
317 YK Pecny6muku benapycek u ct. 264 YK P®), conpoBoxnaronecs NpUYMHEHHEM TEJIECHBIX MTOBpE-
XKICHUH, a TaKoKe Jieya 0 MPUYMHEHNH TeJIECHBIX MOBPEXIEHU, paccMaTpUBaeMble B paMKax aJMHHHCTpa-
tuBHOTO Tiporecca (ct. 10.1, ct. 18.16, cT. 18.20 Konekca PecnyOnuku Benapych 00 aqMuUHHCTpaTHBHBIX
npaBoHapymeHusx — ganee KoAll Pecyonmuku benapycek [3] u cT. 6.1, c1. 12.24, c1. 12.30 Konmekc Poccwii-
ckoit degepanun 06 aIMUHUCTPATUBHBIX MpaBoHapymeHusx — aainee KoAll PO [4]). Bee Beimensnoxen-
HO€ 3HAYMTENBbHO YBEIMYMBAET yJIENbHBIN BEC MPAaBOHAPYIIEHUH M MPECTYIUIEHUH, COMPOBOXKIAIOIIMXCS
MPUYMHEHHEM TEJIECHBIX MOBPEXIECHUN Ipaskaanam, B o0mielt crpykrype. [Ipu 3Tom paccienoBanue JaHHBIX
Jiell, UX PacCMOTPEHUE U MPHUHATHE 10 HUM OOBEKTHUBHBIX, 3aKOHHBIX U OOOCHOBAHHBIX PELICHUI HEBO3-
MOJKHO 0€3 MpoBeIeHHs Cy1e0HO-METUIIMHCKUX IKCIIEPTU3, HANPABICHHBIX Ha YCTAHOBJICHUE HAIMYHUS JINOO
OTCYTCTBHS TEJIECHBIX IIOBPEXKICHUN, ONPEICICHUE UX XapaKTepa U CTENCHHU TKECTH (Bpeaa 310pOBbIO).

Ha B3rnsan aBTopa ciemyer HauyaTh ¢ MOHATHUS CyaeOHO-MEIUIMHCKON 3KcnepTu3sl. Hopmbl neiicTByro-
IIer0 B HACTOSIIMN MOMEHT 3aKoHojlaTenbcTBa PecryOnuku benapych He copepikar jieraabHOro orpeserne-
HUS JAHHOTO TIOHATHS. BMecTe ¢ TeM ero cojiep:kaHie MOXKET OBITh yCTaHOBIIEHO MCXO/S U3 eel JaHHOTO
BUJA SKCIIEPTHU3BI, 3aKperyieHHbIX B 3akoHe Pecrybnuku benapyces «O 3npaBooxpanenun» [7], cpean KOTo-
PBIX - pa3pelnieHre BOIPOCOB, BOZHUKAIONIUX B paMKaxX MPOU3BOJICTBA MO YIOJOBHBIM M TPAXTAHCKUM Jie-
nam, JenaM 00 aMHUHUACTPATUBHBIX MPAaBOHAPYIICHUSX, MaTepHalaM MPOBEPOK M0 3asBICHUSAM (COOOIEHH-
SIM) O TIPECTYIJICHUX, HOCALIMX MeIUKO-Ononorudeckuii xapakrep (ct. 36). B Poccuiickoit @enepanyn xe
MOHSTHE «MEIUIIMHCKON 3KCIIEPTHU3bD» 3aKPEIISETCs Ha 3aKOHOAATEIHHOM YPOBHE M HAXOJUT CBOE OTpaxke-
Hue B OenepansHoM 3akoHe «O0 OCHOBaX OXpaHbBI 3A0POBBS IpakaaH B Poccuiickoit @enepanum» (panee —
O3 PO «O6 ocHOBaxX OXpaHBI 3A0POBES Tpaxkaan») [9]. B gacTHOCTH, B COOTBETCTBHH C JAaHHBIM 3aKOHOM
1oJi CyA€0HO - METMIIMHCKOM SKCIIEPTU301 TOHUMAETCS! IPOBOANMOE B YPET'YIHPOBAaHHOM 3aKOHOM IOPSIIKE
WCCIIeIOBaHNE, HANPABJICHHOE HA YCTAHOBJIEHHE COCTOSHUS 3I0POBBS T'pakJaHWHA, B IENSAX ONpeNeIeHUs
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€ro CITOCOOHOCTH OCYIIECTBIISITH TPYIOBYIO WIA HHYIO JIEATEIBHOCTh, a TAKXXE YCTAHOBICHHS NMPUYHMHHO-
CJICJICTBCHHOHN CBSI3M MEXIy BO3JCHCTBUEM KaKUX-THMOO COOBITHI, (PAKTOPOB U UX BIMSHUEM Ha COCTOSIHUC
310pOBhs TpakmanuHa (cT. 58). OCHOBHOU IENBI0 €€ 3aKPEIUICHUS B paccMaTpUBaeMOM 3aKOHE SBIISCTCS
3aKpeIUIeHre MPABOBOH peryiaMeHTAllNH JeSTeTFHOCTH IKCIEPTOB B MEAMIMHCKUAX OPTaHU3aIUAX, B COOT-
BETCTBHH C 3aKOHOJATenbcTBOM Poccuiickoit denepanun 0 rocyjapcTBEHHON CyAeOHO-MEIUIIMHCKON Aes-
TEJIHHOCTH, HAIIPABIIEHHOW HA yCTAHOBIIEHHWE OOCTOATENHCTB, BXOSAIINX B MPEAMET JTOKA3bIBAHUS 10 KOH-
KpeTHOMY nieny (ct. 62). Tem cambiM mpu OyKBaJIBHOM TOJIKOBAHWH BBINIEYKa3aHHBIX HOPM BBIXOAHT, YTO
3akoHoZarenb B Poccuiickoit deaepannu pacmupsieT NOTHOMOYUS CyA€OHO-MEIUIIMHCKOTO IKCIepTa, M03-
BOJISISI €My B CHJIy WCIOJIB30BaHHON (DOPMYIMPOBKH, BBIXOIUTH 3a MPEIENbl CIEIUATBHBIX METUITTHCKIX
3HAaHUHN ¥ BTOPraThCs B chepy HEMETUIIMHCKIX HAyK, B TOM YHCIIE U B cepy IOPUCIPYACHIINN, YTO CaMO II0
ce0e IPOTHBOPEUUT OJTHOMY M3 OCHOBHBIX TPEOOBaHUH, MPEIbABISICMBIM K 3aKIIFOUCHUIO SKCIIepTa — 000C-
HOBaHHOCTh U MOTHBHPOBaHHOCTB, O YeM yKa3aHo B DexepanbHoM 3akoHe «O rocynapcTBEHHOH CyneOHO-
IKCIIEPTHOH AesTeapHOCTH» (CT. cT. 8, 16, mamee — @3 «O rocymapcTBeHHOH CyneOHO- HKCIEPTHOU Aes-
TEIBLHOCTHY) [6].

YronoBHO-TIpolecCyanbHbIM KogekcoM Poccuiickoii @eneparuu (naee — YIIK P®D) [16], Takke kak u
VYr010BHO - IpoIIeccyanbHBIM KojiekcoM PecrryOmmku bemapyce (manee — YIIK Pecyonuku benapycs) [15],
MPeyCMOTPEHO 00s3aTeNIbHOE MTPOBEICHIE CyIe0HO-MEeIUIIMHCKOHN SKCIIEPTH3HI B YTOJIOBHOM TIporiecce (CT.
228 YIIK Pecny0nuku benapycs u cr. 197 YIIK P®) nnist paspelieHus BOIPOCOB CIEAYIONIETO COACPKAHMUSA:

YCTaHOBJICHUS MPUYUHBI CMEPTH, XapaKTepa U CTENEHHU TSHKECTH TEJIECHBIX MOBPEXKICHUN (Bpena, pu-
YHHEHHOTO 37I0POBEIO);

YCTAaHOBJICHHUSI BO3pacTa MOJ03PEBAEMOT0, OOBHHSIEMOrO, MOTEPIIEBIIEro, KOrAa 3T0 UMEET 3HAYCHHE
JUIS YyTOJIOBHOTO JIefla, a JOKYMEHTHI O BO3PAaCTe OTCYTCTBYIOT WIIM BBI3bIBAIOT COMHEHHUE;

orpeaeneHust PU3NIECKOTO COCTOSHHSI TIOJ03PEBAEMOTr0, 0OBHHIEMOTO, KOT/Ia BOSHUKAET COMHEHHE T10
MTOBOJy X BMEHAEMOCTH HIIA CIIOCOOHOCTH CaMOCTOSITENTFHO 3aIIHINATh CBOM IpaBa U 3aKOHHBIE WHTEPECH
B YTOJIOBHOM TIPOIIECCE;

ornpeaeneHust GU3NIECKOTO COCTOSHUS TOTEPIIEBIIETO, KOTa BOSHAKAET COMHEHHE B €r0 CIIOCOOHOCTH
MPAaBUIILHO BOCIIPHHUMATE 00CTOSITENLCTBA, HMEIONIIE 3HAYEHUE JJIS1 YTOJIOBHOTO JIeNa, U JaBaTh O HUX I10-
Ka3aHUsl.

[ToMHMO BBIIICU3IOKEHHOTO, POCCUMCKHI 3aKOHOATENbh K 00s3aTeIbHBIM MMOBOJAM Ha3HAYCHUS JKC-
MEPTHU3Bl OTHOCHUT TaKke (PU3MUYECKOE COCTOSHHE IMOI03PEBAEMOT0, OOBHHIEMOT0, KOT/Ia UMEIOTCSI OCHOBA-
HUS TI0JIaraTh, YTO OH SIBIsiETCs 00NBHBIM HapkoMaHuei (cT. 197 YIIK PD).

CynebHO-MeIUIIMHCKAsT SKCIIEPTH3a MPU OCYIIESCTBICHHH YTOJIOBHOTO TpeciiefoBanus B PecmyOmuku
Benapych MoxeT OBbITh Ha3HaUEHA JI0 BO3OYK/IEHHS YTOJIOBHOTO JIejia B paMKaX MPOBEPKH, OCYIIECTBISIEMON
1o coobuenuto o npecrymieHud (4. 2 ct. 173 YIIK Pecniybnuku benapycs), ¢ 2015 roga aHamoruyHast Bo3-
MOXKHOCTh ObljIa 3aKpeIlICHa U B YTOJIOBHO - MPOIIECCYyaIbHOM 3aKOHOJATENIbCTBE Poccutickoit denepanmu
(4. 4 ct. 197, u. 25 ct. 5 YIIK P®), 9T0 OMOTIJIO PEIIUTh Psil CIOPHBIX BOMPOCOB U OOJIETYHUTH MPOIIECC
PaCKpBITHS TIPECTYIJICHHA, a TAK)KE€ CHU3UTH SKCIIEPTHYIO HArPy3Ky M ()MHAHCOBEIE 3aTPAThI, IIOCKOJIBKY JI0
BBEJICHMSI JAHHOW HOPMBI MMEJIa MECTO IMPAKTHUKa HAMPAaBIATh B IKCIEPTHOE YUPEKICHHE IMOPYyUEHHE O
MPOM3BOJICTBE CIEIUAIBHBIX HCCIEOBAaHUM, TIO0 pe3ybTaTaM KOTOPBIX, MOCJe BO30YKICHUS YTOJIOBHOTO
JieNia, BHOBh Ha3Hauayach cyjeOHas skcrieptusa [13, ¢. 119]. IlpumedarensHo, uyTo 3akoHOmaTenb Poccwii-
ckoit denepanuy, B OTIMYNN OT OEIOPYCCKOTO 3aKOHOJATENs, HE OTPAaHIMYMBAET BO3MOXKHOCTD Ha3HAUEHUS
CyAEOHBIX SKCIIEPTH3 HOPMATUBHO 3aKPETJICHHBIM TIEpeUHEM /IO MOMEHTa BO30YK/ICHUS YTOJIOBHOTO JIeJia, B
TO BpeMs KaK COTJIACHO TpeOOBaHMIM YTOJOBHO-TIPOIECCYanbHOTO Kojiekca PecrryOnnku benapych, HazHa-
YeHHe Cy/IeOHO-MEIUITMHCKOW DKCIEPTU3bl 10 BO30YXKICHUS YTOJOBHOTO Jejia JIOIYCKaeTCsl B CIydasix
HEO0XOIUMOCTH ONPE/ICIICHUS TIPUYMH CMEPTU U CTETICHH TSHXKECTH TEJICCHBIX OBPEXKIICHHUH, a TAKKE B PsJIe
WHBIX CIIy9aeB, KOTZIa BBIBOJBI IKCIIEPTA MOTYT UMETh CYIIECTBEHHOE 3HAUCHHE JIJISI pa3peIIeHus BOIIPOCOB,
CBSI3aHHBIX C BO30YkaeHHneM yrojoBHoro aena (ct. 226 YIIK Pecnybnuku benapycn).

Heo0OxoamumMo OTMETHTH, YTO HECMOTPS HAa HAJIMYHE B YrOJOBHO-TIPOIIECCYaIbHOM 3aKOHOJATEIbCTBE
PecrryOimmku benapycs HOpM, OrpaHHMYMBAIONINX EPEUEHB CIICICTBEHHBIX JIEHCTBUH, KOTOPBIE MOTYT OBIThH
MIPOBEJICHBI IO MOMEHTA BO30YXKICHHS YTOJIOBHOTO Jiejla, B TIOCJIEIHUE TObI IPOSBUIIACH TEHACHIINS HA T10-
CTETICHHOE YBEJIIMYCHHE MIEPEYHsI MTPOIECCYaTbHBIX JEHUCTBUN, KOTOPBIE MOTYT OBITh TIPOBEICHBI HA CTAJIUU
JIOCJIEICTBEHHOMN POBEPKHU.

Cpenu y4eHBIX U IPAaKTUKOB JaHHAS TCHICHIIUS NMEET HEOTHO3HAYHYIO OIICHKY.

B dacTHOCTH, HECMOTPS Ha MPEIOCTABIIEMYIO OEIIOPYCCKUM 3aKOHOAATEIeM BO3MOXHOCTh 0OJIee 1moJ-
HOTO U BCECTOPOHHETO yYCTAHOBJIEHUS OOCTOSTENHCTB KOHKPETHOTO TIPOUCIIECTBHUS, AT TadbHEHUIIETo pac-
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CMOTpPEHHMS BOMPOCA O HAIMYHNM B JEHCTBHUSIX KOHKPETHOTO JIMIIA MPU3HAKOB COCTaBa MPECTYIUIEHUS Ha CTa-
JMH JTOCTICICTBEHHON MPOBEPKH, MO3BOJISIIONLYI0 H30€KaTh CydyaeB HEOOOCHOBAaHHOTO BO30YXKACHHUS yro-
JIOBHBIX JI€JI, OJJHOMOYME Ha Ha3HAUYEHHE SKCIEPTH3 Ha JTale AOCICICTBEHHOW IMPOBEPKU 3a4acTYIO BOC-
MIPUHUMAETCS [IPABONPUMEHUTESIMA B KauyecTBE OO0S3aTEIbHOTO YCIOBUS Ul NPUHATHUS CIEICTBEHHBIMHU
OpraHamMH OT OPTaHOB BHYTPEHHUX JeJl MaTepUallOB MPOBEPOK, C LENbI0 AalbHEUIIero Bo30yKAeHUs yro-
JIOBHBIX JI€J, YTO B PAZE CIIy4acB SIBISETCS OJHUM M3 YCIOBHH IJIs BO3BpaTa TAaKUX MaTepHaIOB B aJpec Op-
TaHOB, IPOM3BOSIINX J03HAHUE.

Taxum 00pazom, pacHIpeHue nepeyHs CIeCTBEHHBIX ACUCTBHA, B T. 4. HOMEHKJIATYPbI SKCIIEPTH3, KO-
TOpBIE MOTYT OBITH Ha3HAYEHBI M MPOBEACHBI 10 BO30YKIICHHUS YTOJOBHOTO JIeja, B 3aBUCUMOCTH OT MOAXO0-
Jla KOHKPETHBIX IPaBOIPHUMEHUTENEH, MOTYT MOPOXAATh BE MPAMO IMPOTHBOIOIOKHBIC TEHIEHIINU, KOTO-
pBle MOTYT Kak CIOCOOCTBOBAaTh KaueCTBY M ONEPATHBHOCTH YCTAaHOBIICHHUS OOCTOSITENbCTB JAejia, TaKk U
HaIPOTHB, ABJIATHCS MPENATCTBUEM K JOCTHKEHHIO BBIIICYKa3aHHBIX LIETEH.

Ilo MHeHHUIO aBTOpA, IPUHUMAsI BO BHUMAHHE, YTO JESTEIbHOCTh TOCYIaPCTBEHHBIX OPTraHoB, B T. Y. Op-
TaHOB YT'OJIOBHOTO IIpECciIelOBAaHUs, 0OYCIIOBJIEHAa AOCTHKEHHEM OOLIMX OOIIECTBEHHO 3HAYMMBIX LiENEH,
pacipeHne MpaBoBOr0 WHCTPYMEHTAPHUs MPABOIPUMEHHUTENCH 10 yCTAaHOBICHUIO OOCTOSITEIBCTB, UMEIO-
IIMX 3HA4YCHUE VI YrOJOBHOTO JiesIa, SIBISICTCS MPOIPECCUBHBIM HAIIPABICHUEM Pa3BUTUS OEIOPYCCKOIo
3aKOHOJATENIbCTBA, B TO BPEMS Kak 3J10YNOTpeOsieHHE AOJDKHOCTHBIMHU JIMLAMU NPEAOCTABICHHBIMU MMHU
MpaBaMU MOXET OBbITh HUBEJIMPOBAHO YCHJICHHEM KOHTPOJIBbHO-HAI30PHON JESTENBHOCTH YIIOTHOMOYEHHBIX
Ha TO TOCYJJapCTBEHHBIX OPTaHOB.

Heo6xon1umMo 0TMETHTB, YTO MPH OCYIIECTBICHUH MPABOCYIUS IO YTOJOBHBIM JIeJIaM CyAaMH IEPBOM
WHCTaHIIMHM paccCMaTPUBAEMBIX TOCYAApCTB, PEIICHWE O HAa3HAYCHWHW CYAeOHO-MEIUIMHCKOW SKCIEPTH3HI
MOJKET OBITh MMPUHATO BIUIOTH 0 CyNeOHBIX npeHuii. [Ipu3HaB He0OXOAMMBIM Ha3HAYCHHUE DKCIIEPTU3EI, ClIe-
JOBaTelb, JULO, MPOU3BOAALIEE AO3HAHHUE, CYIbsl BBIHOCSAT COOTBETCTBYIOLIECE IOCTAHOBJICHHE, KOJJIETHUS
cyneit — onpenenenne (ct. 227 YIIK Pecnyomuku benapycs, cr. 31 3akona Pecnyonuku benmapycs «O cy-
neOHo-3KcrepTHOU AesTenbHOCTI [8], cT. 19 @3 «O rocyaapcTBeHHOH cyneOHO- IKCIIEPTHOW AeATeNbHO-
CTH»).

B pamkax aIMHUHHCTPAaTHBHOIO IIpoLiecca CyAeOHO-MEANLMHCKAsl SKCIEPTH3a MOKET ObITh Ha3HAYECHA B
cllydyasix, KOrJa MpH BEACHUH Ipoliecca HeOOXOAWMBI ClieUalbHbIe MEANKO-OHoJIorndeckue 3HaHus (CT.
11.12 TIMKoAIl Pecnyonuku benapycs, ct. 26.4 KoAlIl P®) [4]. anHas HOpMa He OTOBapHBaeT, B paMKax
KaKoH W3 CTaaud aJIMUHHMCTPATHBHOIO IIpoliecca BO3MOXKHO HA3HAUYEHHE SKCHEPTH3bI, 4TO (OopMajbHO
MpenroaraeT ee Ha3HavyeHue Ha Jo0oi u3 ero craguii. B Poccuiickoit denepanuu ans Ha3HAYSHHS DKC-
MEPTU3BI CYAbsI, OpraH, JTUO0 TOJKHOCTHOE JIUIO, B MPOU3BOJCTBE KOTOPBIX HAXOAUTCS KOHKPETHOE aJMHU-
HUCTPATUBHOE JIEJI0, BBIHOCST OMpE/eNIeHne 0 Ha3HaueHUH 3KcrepTussl (cT. 26.4 KoAll P®), B Pecrrybnuke
Benapyce — ynoaHoMoO4YeHHOE JOJKHOCTHOE JIMIO OpraHa, BEAYLIEro aAMUHUCTPATUBHBIN MpOLECcC, BHIHO-
CHUT MOCT2HOBJICHHE O Ha3HA4YCHUH CyAeOHO-MeauiuHcKkoi skcneptusbl (cT. 11.13 TTMKoAIl Pecybimku
benapycn).

B Poccuiickoit ®enepaunu npoBeneHue Cy1eOHO-MEAUIMHCKUX IKCIEPTU3 OCYLIECTBISAIOT OIOPO Cy-
neOHO- MEeTMITMHCKOM KcnepTH3sl (nanee — BCMD), KoTopble SBISIOTCS TOCYAapCTBEHHBIMHU 3KCIIEPTHBIMU
YUPEKACHUSIMH, HAXO/SIIUMHCS B BEJCHUHN TEPPUTOPHATBLHBIX OPTaHOB 3/IPABOOXPAHEHUS, YTO MOXKHO 00b-
SICHUTb, HEOOXOANMOCThIO OOECIeUeHHs] HE3aBUCHUMOCTH JaHHBIX OpPraHM3alMid OT OPraHOB YTrOJIOBHOTO
NPECIEOBAaHUs U Cy[da, TaK U COXPAaHEHHEM BHYTPEHHEH CBS3M CyneOHOM MEIULIMHBI C MEAUIUHCKOM
HayKOH U MPaKTUKOM.

B Poccuiickoit deaepaunu opraHoM, OCYIIECTBISIIOIIMM HAYYHOE M METOJIMYECKOE PYKOBOJCTBO CY-
NeOHO-METUITMHCKON CITy:K00M, siBisiercs Poccuiickuil IeHTp CcyAeOHO-MEIUIIMHCKON 3KCTIepTH3bl MUHU-
cTepcTBa 3apaBooxpanenus Poccuiickoit @exeparuu (nanee — PLICMD). IIpu 3tom cornacuo cT. 41 @3 «O
rOCyIapCTBEHHOM Cy/1e0HO-3KCIIEPTHON AESITENFHOCTIY, CyJeOHas HKCIIEPTH3a MOKET IIPOU3BOIUTECS 1 BHE
TOCYJapCTBEHHBIX CyI€OHO-IKCIEPTHBIX YUPEXKACHNUHN JIMIaMH, 00J1aIal0INMH CTICLHaIbHBIMH 3HAHUSIMU, B
COOTBETCTBHH C TPEOOBAHMIMH IPOIECCYaTHLHOTO 3aKoHOaTeNnbcTBa Poccutickoit deneparu. B HacTos-
[T MOMEHT CTaTyT BBIIIEYKAa3aHHBIX YUPESKICHUN HE NIMEeT HaJIe)KaIlero MpaBoBOTO 3aKPETIEHUS, B CBSI-
3H C Y€M, «3KCIIEPTHBIMH YUPEKACHUAMIN) MOTYT IMEHOBATHCS KaK KOMMEpPUECKHE, TaK 1 HEKOMMEPUECKUE
CTPYKTYPBI.

l'ocynapctBenHast cyneOHO-MEIUIIMHCKAST JKCIEpPTH3a (U3NUSCKUX (IMOTEPIEBIINX, OOBUHIEMBIX H
JPYTHX) JUI] BBITIONHAETCS KaK BhIIeyKazaHHBIME yupexaeHusmu (PLICMO u BCMD), Tak u yupexaeHuns-
MH BOEHHO-MEIMLMHCKOTro npoduist npu Munuctepcrse o0oponsl Poccuiickoit deaepaunu, To ecTh Mpo-
BOJAWTCS B pa3NU4YHBIX BenoMmcTBax. B Pecrybnmke bemapyce ke, B oiimume ot Poccuiickoir @exeparmm,
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Bce CyAeOHO-MEOUIMHCKUE SKCIEPTU3BI, B TOM YHCIE U (PU3NYECKUX JIHL, TPOBOASTCS UCKIIOYUTENHHO B
l'ocynapctBeHHOM KomHTeTe CyneOHBIX 3KcmepTu3 PecnyOnmku Benapych — yHHKanmbHON OpraHu3alvy,
0o0BeNMHUBIIEH B cebe IKCIEPTOB Pa3IMYHBIX crieruanbHocTeld. OMHAKO, 3aKOHOIATENhCTBOM PecryOmmkn
Benapyce Bce ke 3aKkperieHa BO3MOKHOCTb IIPOBEIEHUS SKCIEPTHU3 IOPUINYECKUMHU JIULIAMHU U UHAUBUIY-
QIBHBIMU TIPEANPHUHAMATEISIMA, WUMEIOIIUMH CIIEHUaIbHOE pa3pelieHne (JIMLEH3MI0) Ha OCYLIeCTBICHHUE
cynebHo - akcmepTHOW pmestensHOCTH (cT. cr. 14, 16 3akona Pecrmybnmku bemapyce «O cymeOHO-
9KCIEPTHOH NESITENbHOCTI).

B yactu HasHauyeHus: cyaeOHO-MEIUIMHCKOW SKCIEPTHU3bI 3aKOHONATeNbHbIe akThl PecnyOnuku bena-
pycs 1 Poccuniickoit denepanuy 04eHb CX0XKH, UTO, BEPOSITHEE BCETO CBA3aHO, C TOBTOPAMU HOPM COBETCKO-
ro 3akoHozaresnbcTBa. Kak y)xe OblI0 OTMEUEHO BBIIIE, IPOLECCyaIbHOE PEIICHUE O Ha3HAYCHNUH HKCIIEPTHU-
31 BEIpaKaeTcsl B opMe MOCTaHOBIICHUS (ONpEAeICHNUS ) O €€ Ha3HAUCHUH.

B mocranoBneHMM MoJyIeKaT yKa3aHMWIO OCHOBaHMS Ha3HA4YEHUs CyAeOHO-MEIMIMHCKON SKCIEPTH3HI;
cBeleHUs 00 sKkcrepre MO0 HauMEHOBAaHHE SKCIEPTHOTO YYPEKICHHUS; BONPOCHI, IOCTABICHHBIE IEpen
AKCIIEPTOM; MaTepHalIbl, IIpeIoCcTaBIsieMble B pactopspkeHue dkcrepra (ct. 195 VIIK PO u cr. 227 YIIK
Pecnybnuku Benapyce). OnpeznensieTcsi mOpsaoK Ha3HAuYCHHWs W MPOBEACHUS IKCIEPTU3BL: B SKCIEPTHOM
yapexaeHun 1u6o BHe ero. [logoOGHBIH MOPSIOK OTMEYEeH KaK B 3aKOHOAATENbHBIX akTax PecmyOmmku be-
nmapych, Tak u Poccuiickoit @eneparnuu. [lpyn HazHaueHNU cyaeOHO- MEAUIIMHCKOMN SKCIIEPTH3HI B IKCIEPT-
HOE YUYpEkKJCHHE TOCTaHOBJICHUE O HAa3HAYCHUM CYACOHO-MEAMIMHCKON JKCIEPTU3bl HANPABISETCS YIOJI-
HOMOYCHHBIM JIMIIOM B aJpe€C OAHHOI'0 YYPCIKIACHUA. ITocne IMOJIYy4YCHUA IOCTAHOBJICHHA, PYKOBOAUTECIIb
9KCHEPTHOTO YUPEKICHHUS TOPYyYaeT MPOBEACHUE 3KCIIEPTU3bl KOHKPETHOMY 3KCHEPTY (3Kcrepram), pasb-
SICHSIET KCIIEpTaM HMX MpaBa W 00sS3aHHOCTH, MPEAYCMOTPEHHBIC 3aKOHOJATEIHLCTBOM, a TaKXkKe Mpeayrpe-
k71aeT 00 OTBETCTBEHHOCTH 3a OTKa3 JIMOO YKJIOHEHHE 0e3 YBaKMUTEIbHBIX NPUYMUH OT MCIOJIHEHUS BO3JIO-
KEHHBIX Ha Hero o0sf3aHHOCTEH WM 3a Aady 3aBEAOMO JIOKHOI'O 3aKJIIOUEHHs, O 4eM OepeT IMOIIHCKY,
KOTOpasi BMECTE C 3aKIIFOYCHHEM DKCIepTa HalpaBIsIeTCs JINIY, Ha3HaduBIIeMy dkcreptusy (ct. 230 YIIK
Pecny6nuku Benapycs). CornacHo 3akoHonaTenbecTBy Poccuiickoit denepanuu, pyKOBOAUTEIh SKCIIEPTHOTO
YUPEKACHUS TaKXKe AOJDKCH YBEAOMHTH CIIEIOBATENS O TOM, KOMY OBIJIO IOPYYEHO MPOBEICHUE SKCIEPTH-
3bl, Pa3bSICHUTh DKCIEPTaM UX MpaBa U OTBETCTBEHHOCTb, B TOM YHCIIE M YTOJIOBHYIO, 3a Jady 3aBelOMO
JIO’)KHOTO 3aKJIIOYEHHs, a TaKXkKe 3a pas3riallleHue CBEACHUH, MOMYyYeHHBIX MPU MPOBEACHUN JTOCTIEICTBEHHON
MPOBEPKU JIHOO paccieloBaHUK YTOJIOBHOTO Jefia, O YeM OTOMpAacT COOTBETCTBYIOIIYIO MOJAIMUCKY B BHIE
OTMETKH Ha TIOCTAHOBJICHUH O Ha3Ha4eHUH 3KcepTuss (cT. 199 YIIK PO).

Haznauenue cyneOHO-MEIUIIMHCKON 3KCIEPTU3bl CHENUAINCTAM YUPEXIECHUH, KOTOpbIe HE SIBISIOTCS
9KCIEPTHBIMH, «4aCTHBIM» 3KCIIEpTaM OIpeJIeNsIeTCsl B Ka4eCTBE MPOBEJCHHS SKCIIEPTH3BI BHE SKCIIEPTHOTO
yupexaenus (4. 4 ct. 199 VIIK PO, ct. 231 VIIK Pecny6nuku benapycs). B PeciyOnuke benapycs, B 01-
e ot Poccuiickoit denepannu, Takue cyaeOHO-MEANLIUHCKIE IKCIIEPTU3bI IPAKTUYECKU HE MTPOBOISATCA.
HpI/I Ha3HAUYCHHUU YKAa3aHHOI'0 BHJA OSKCIICPTU3bI, JIUIO, €€ HWHUOHUATOP, 10 BBIHCCCHUA IMOCTAHOBJIICHUA
(ompenenenys) AOKEH yIOCTOBEPUTCS B HATMYMH Y JIUIA, €€ IPOBOJISAIIETO, COOTBETCTBYIONIEH KOMIIETEH-
LM, TPOBEPUTH HAJIMUME OCHOBAHMH JJIS1 OTBOZA SKCIEPTA, 3aTEM JINYHO BPYUHUTh 3KCIEPTY TOCTAHOBJIECHHUE
W Pa3bsCHUTH MPaBa U 003aHHOCTH, MPEAYNPEIUTh 00 YCTAHOBICHHOW 3aKOHOM OTBETCTBEHHOCTH, YTO OT-
MeYaeTcs B IOCTAaHOBJIEHUH U YIOCTOBEPSETCS MOAMKCHIO IKCIIEpTa.

Crout TaKxe OTMETHTH, 4TO CT. 52 @3 «O0 0CHOBaX OXpaHBI 3A0POBhS TPAKIAH» JOITYCKAET BO3MOXK-
HOCTBH TPOBEACHUS CyneOHO-MEIUIMHCKON SKCHepTu3bl, Kak skcreproM BCMD (WTatHeIM COTPYIHHKOM
AKCIEPTHOTO YUPEKACHHUS), TaK U, B CIy4ae OTCYTCTBHS IITATHOTO DKCIIEPTa - JIIOOBIM BPadoM, HE3aBUCUMO
OT N30paHHOH CIeUMATBFHOCTH U BBIIOIHAEMON paboThl. Ilpu 3TOM Bpay, BHIMOIHAOMNN (YHKINH SKCIIEP-
Ta, UMEET pPaBHOE MPOLECCyaIbHOE MOJOXKEHUE C MTATHBIM COTPYAHUKOM 3KCIEPTHOro yupexaenus. Oco-
OEHHO YacTO Takas CUTyallus BCTPEUAeTCsl B PETHOHAX C MaJIOW IUIOTHOCTHIO HACEJICHUS U OOJNBIINMHU Tep-
puropusimu. B Pecriy6nnke benapych Takke BO3MOXKHO MTPUBJICUCHUE Bpavyel pa3IMIHbIX CIICIUaTbHOCTEH B
Ka4yecTBE SKCIEPTOB K MPOBEIEHHUIO CYACOHO-MEIUIMHCKUX IKCIEPTH3, HO TOJIBKO B COCTAB KOMHCCHH, CO-
CTOSIHIeﬁ B 065{321TC.HBHOM MOPAJAKE B TOM YUCIIC U U3 TOCYAAPCTBECHHBLIX MEIAUIMHCKUX Cy21€6HBIX OKCIIEp-
TOB.

Jlo HampaBiIeHUs] IOCTAHOBJICHHUS O HA3HAUYEHHUH Cy1eOHO-MEANIMHCKON IKCIIEPTU3bI AJISl UCTIOJIHEHHS,
JIMIIO, €r0 BhIHECIIee, 0053aHO 03HAKOMHUTH C HUM BCEX 3aMHTEPECOBAHHBIX JIML M Pa3bsICHUTh UM UX NPaBa,
0 YeM COCTaBIISIETCS MPOTOKOJI, KOTOPBIA YOCTOBEPSETCS MOANMCHI0 O3HAKOMIIEHHOTO JIMIIA, B OTHOIIEHUH
KoToporo HazHadeHa skcrneptuza (cT. 227 YIIK Pecybnuku benapycs), aHanorudHslie mpasa JUIsl yYaCTHH-
KOB YrOJIOBHOT'O TPOLIECCa, 32 UCKIIOYEHUEM CBHIETEN, MpeycMoTpersl 1 B Poccuiickoit @eneparnuu (CT.
198 VIIK PO).
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IMPABOBEJJEHU . IPABOOXPAHUTEJIBHBIE OPTAHBI B CTPAHAX ATP

Eme oqHUM BaKHBIM M CXOKMM MOMEHTOM B Ha3HAUYEHHUHU CyAeOHO-MEIUIUHCKON IKCIIEPTU3bI Ppusnye-
ckux jun B Pecniyonuke benapycs u Poccuiickoit depepannu sSBIsETCs TO, YTO SKCHEPTH3a MOXKET OBITH
IpoBezieHa KaK B JOOPOBOJIBHOM, TaK U NMPHUHYIUTEIbHOM Hopsiake. K kaTeropuu aui, B OTHOIIEHUH KOTO-
PBIX CyneOHO-MEIUIMHCKAs IPOBOJUTCS MCKIFOUUTEIHHO B JOOPOBOJIBLHOM IMOPSAKE, OTHOCSATCSA HOTEPIIEB-
IIMe ¥ CBUJETENN, Y KOTOPBIX (MX 3aKOHHBIX MPECTaBUTeNeH) 0TONpaeTcsl MMCbMEHHOE COTiacue Ha Mpo-
BeJleHNe JKCTIepTHHIX ucciemoBanuii (ct. 195 VIIK P®), B 3akonomatenbcTBe Pecmybmmku bemapych k
TakuM JAnaM oTHeceHsl ceuaerend (4. 5 cr. YIIK Pecrrybnmku bemapycs), o 4eM Taxke OepeTcst uX MUCh-
MeHHoe coriacue (4. 3 ct. 229 VIIK Pecnybnuku benapycs). Bmecte ¢ Tem, nMeetcst psii HCKIIIOYEHUH, KO-
I7la MOXKET JOMYCKaThCsl MPHHYIUTEIbHBIN TMOPSII0K MPOU3BOACTBA CyNeOHO-MEIUIIMHCKON 3KCTIEPTU3bI B
OTHOUICHUH BBIIICIIEPEUNCIICHHBIX KAaTErOPU yYaCTHHUKOB YTOJIOBHOIO IIpOLiecca: HalpuMep, CyAeOHO-
MEJUIUHCKAs SKCIIEPTH3a B OTHOIIECHUU TIOTEPIEBILETO MOKET OBITH MPOBECHA B IPUHYAUTEILHOM HOPSII-
K€ JIMIIb C LENbI0 ONPEENIEHUs €r0 BO3pacTa, KOrja 3TO UMEET 3HaUeHHe JUIs YTOJIOBHOTO JIeNIa, a TOKyMEH-
ThI, TIOATBEPKAAONINE €r0 BO3PACT, OTCYTCTBYIOT WM BbI3bIBaloT coMHeHue (cT.196 VIIK P® u ct. 228
VIIK Pecniy6muku benmapycs).

[IpoBenenne cyneOHO-MEIUIMHCKOM SKCIIEPTU3bl PU3NYECKUX (TTOTEPIIEBIINX, OOBUHIEMBIX U APYTHX)
mut B Pecriybnuke benapycs n Poccniickoiit denepanuu Taxke 0azupyeTcs Ha OOMNX MPUHIIAIIAX, YCTAaHOB-
JICHHBIX HOPMAaTHBHBIMHU NPABOBBIMH aKTaMH B cdepe CylneOHO-IKCIEPTHON AEATEIHOCTH: TaK, JOJKHBI
co0moaaThesl o0IIMe MpaBUiia MPOM3BOJICTBA CIEACTBEHHBIX NEHCTBUI, a HIMEHHO HEIOMyCTUMOCTh HACH-
nusi, oOMaHa, YHHXKEHUSI YECTH M JIOCTOMHCTBA M T.I.; METOJIUKA MPOBEICHUS SKCIEPTHBIX HCCIEIOBaHUN
JOJKHA OBITh HAayyHO-OOOCHOBaHA; MpPHU NPOBEICHWH 3KCIIEPTU3bl pa3pellacTcs NPUCYTCTBHE JIMIA, €€
Ha3HAYMBILEr0, KOTOPOE HE HAJEJIEHO IPAaBOM BMEIIMBATHCA B XOJ MCCIIEOBAHUS; NMPHU MPOBEICHUU 3KC-
MEPTU3BI, CONPOBOXKIAMOIIEHCS O0OHAKEHNEM JIMIIA, B OTHOLICHUH KOTOPOTO Ha3HAYEHO HccieJoBaHue, MO-
T'YT IPUCYTCTBOBATh TOJBKO JIMLIA TOTO XK€ I0J1a, 32 HCKIYEHUEM DKCIIEPTa.

OCHOBHOI1 TIeNTBI0 TIPOBEIEHUS CYIeOHO-METUITMHCKON IKCTIEPTH3BI (PH3UIECKUX (TIOTePIIEBIINX, OOBHU-
HAEMBIX U APYTHX) JIUI] SBJISETCS OIpeesieHne CTeTIeHH Bpea 310poBhio (B Poccuiickoit denepariuu) win
WHAYe — CTETICHH TSHKECTH TEJEeCHBIX MmoBpexaeHui (B PecmyOnuke bemapycs). [IpuBbsraHOe moHATHE «Te-
JIECHOE TOBPEXKIEHUE», B HACTOALIEE BpeMs Hcioib3yemoe B Pecriybnuke benapycrs u paHee cyiiecTBoBaB-
mee B Poccuiickoit deneparium, B HaCTOALINI MOMEHT 3aMeHeHO B YK PD TepMHHOM — «Bpea 310pOBBIO».

[Ton BpenoM, MpUUMHEHHBIM 3/I0POBBIO UEIOBEKa, TOHUMAETCS HapyIIeHHe aHATOMUYECKON LEJIOCTH U
(nnmn) u3monormuecko (HYHKIIMM OpraHOB M TKaHEW YelOBeKa B pe3yibTaTe BO3ACUCTBUS (DU3NYECKUX,
XUMHYECKUX, OMOIIOTHIECKUX W TICUXOTeHHBIX (pakTopoB BHemHel cpensl [11]. [lorATHE «TenecHOe moBpe-
XKJIeHUe», HcIoib3yeMoe B Pecriybnnke benapych, onpenensiercsi, Kak BO3HHKIIUE B Pe3yJIbTaTe TPaBMUPY-
IOLIEro BO3JCHCTBUS (PU3NIECKHUX, XUMHUUECKUX, OMOIIOTHUECKUX, ICUXUIECKUX U APYTrUX (akTOpOB BHEIL-
Hell cpeabl OOBEKTUBHO YCTAaHOBJIIEHHBIE HApYyLICHHUS AHATOMHYECKOHM ILEJIOCTHOCTH W (WIJIN)
¢duznonornyeckux QyHKIWHA TKaHeW, opraHoB W (WiH) cucteM opranm3ma deioseka [10]. Kak BunmHo, nBa
BHIIIIEYKa3aHHBIX OTpENIENICHNsI BeChMa CXOXH MEeXIy coOol, B PecnyOnuke bemapych s HECKOJIBKO
pacipeH Kpyr BO3MOKHBIX TPaBMHUPYIOIIUX (aKTOPOB, 3a CUET BKIIOUEHHS B (OPMYIHPOBKY IOHSTHUS
CIIOBOCOYETAHHS «M WHBIX ()AaKTOPOB», YTO IO3BOJSET TPAKTOBATh JaHHYIO HOPMY BECbMa B IIUPOKOM
CMBICTIE.

B Poccuiickoit denepanuu cTeneHp TSHKECTH Bpela 340POBbI0 OLGHUBAECTCA 110 CIEAYIOIINM KPUTEPH-
SM:

- HACTYIUIEHUE TOCJEACTBUN, HEMOCPEICTBEHHO NPENYCMOTPEHHBIX B YTOJIOBHOM Kojekce Poccuii-
ckoii denepanunu, IBISIOMUXCS NPU3HAKAMHU TSKKOTO BPeZa 3/10POBBIO:

- IOTEPS 3PEHUS, PeUH, CIIyXa MM KaKoro-1100 opraHa 100 yTpara OpraHom ero (GpyHKIui;

- IpephIBaHre OepeMEHHOCTH;

- ICUXUYECKOE PaCcCCTPOMUCTBO;

- 3a00JIeBaHNe HAPKOMaHHEH WM TOKCUKOMAaHHUEiH;

- Hem3TIaguMoe obezobpaxkuBanue una (cr. 111 YK PD);
- OTIACHOCTH IS KU3HU;

- pa3Mep U XapakTep CTOHKON yTpaThl TPYAOCHOCOOHOCTH;

- IPOJOJKUTENBHOCTh BPEMEHHOTO PacCTPOICTBA 3/10POBbSI.

BonbmMHCTBO M3 JAHHBIX KPUTEPUEB CXOXKH C aHAIOTUYHBIMH KPUTEPHSIMH, 3aKPETJICHHBIMU B HOpMa-
THUBHBIX TPaBOBBIX akTax PecmyOmuku bemapyce. M3 ocoOeHHOCTEH, MMEIOMMXCS B 3aKOHOJATEIHCTBAX
00eux cTpaH, cieqyeT OTMETHTB:
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® TakoW MpHU3HAK TSHKKOTO Bpela 370pOBbIO, 3aKpEIJIEHHBIN B 3aKOHOJaTenbCcTBE Poccuiickoit dene-
paumu, Kak 3aboeBaHre HAPKOMAaHUEH WIM TOKCHKOMaHHUEH, OTCYTCTBYIOIINHI B 3aKOHOAATeNbcTBa Pecmy0-
nuku benapycs;

® OIICHKA CTENEeHU YTPaThl IPOPECCHOHANBHON TPYJOCIOCOOHOCTH, B TO BpeMs Kak B PecriyOnuke be-
JApyCh OLIEHWBAETCS MCKITFOUUTENHFHO 00IIasi TPyAOCTIOCOOHOCTD, YTO HE BCETJa OTPAXKAeT CYyOhEeKTHBHBIH
yiepO, KOTOPBI HeceT MOTEpIeBIINH, BEIHYKICHHBI MEHSITH CBOIO MPOeCCHOHANBHYI0 cepy AesTens-
HOCTH;

e KpaTkoBpeMeHHBIM B Poccuiickoit denepanuu nmpusHaeTcs pacCTpoHCTBO 310POBbsS POIOJKUTENb-
HOCTBIO HE CBBIIIE TpeX Hexemdb (1o 21 qHS BKIIOYUTENHHO), B TO BpeMs kKak B PecrryOnmke bemapyce kpat-
KOBPEMEHHBIM IIPU3HAETCS paCCTPOMCTBO 3IOPOBHS HAa CPOK OT 7 110 21 IHS BKITFOUHUTEIHHO;

® TI0Jl HE3HAYNTEIHFHOW CTOWKOW YTpaTOW TPYAOCIIOCOOHOCTH TMOHMMAeTCs CTOHKas yTparta oOrei
TPyAOCTIOCOOHOCTH B pasmepe 5%, B PecriyOnuke benapycs — B pasmepe menee 10%.

[To daxTy npoBeneHus cyaeOHO-MEANIMHCKON SKCepTH3bl Kak B Pecybnmke benapycs, Tak u B Poc-
cuiickoii Pexepariin, COCTABISAETCS MPOIECCYaNbHBIA JOKYMEHT MO Ha3BaHUEM «3aKIFOUeHHE IKCIIePTa»
(ct. 80 YIIK P® u ct. 95 YIIK Pecnyonuku benapycs).

HOIIBOI[SI HUTOTU HU3JI0OKCHHOI'O BBIIIC, HCO6XOI[I/IMO OCTaHOBUTLCA Ha CICAYIOIINX KIIOYECBBIX ITOJIOXKE-
HUSX.

Coznanme B Pecrrybnuke benapych enmuHOMN, IIENOCTHON CHCTEMBI OPraHOB, OCYIIECTBIISIONINX YKCIEePT-
HYIO JIeATENILHOCTh — ['0CyIapCTBEHHOT0 KOMHUTETa cyleOHbIX sKcnepTu3 PecrmybOnuku benapych, mpoyno
HWHTETPUPOBAJIO AKCIEPTHYIO EATEIBHOCTh B CUCTEMY AESTEIbHOCTH MNPaBOOXPAHUTENIBHBIX OPraHOB U CY-
JIOB, 3HAYMTENFHO YIPOCTHIIA MTPOIECC B3aWMOJECHCTBHIS WHHUIIMATOPOB HAa3HAYEHUS DKCIEPTHU3 C CyAeOHO-
OKCIIEPTHBIMU YUPCIKACHUAMU U DKCIICPTAMU.

Kpome Toro, npunstue Mep 1o LEeHTpaIu3ali CUCTEMbl OPraHOB, OCYIIECTBISIONINX MPOBEAEHHUE CY-
NeOHBIX SKCIEePTH3, CO3/1aJ0 YCIOBHUS ISl OpTraHU3aMH €IUHOTO TIPoIlecca MOATOTOBKH U MEPETOATrOTOBKH
OKCIIEPTHBIX KaapoB, BI)Ipa6OTKI/I " UCIIOJIb30BaHUA €AMHBIX METOAMK IPOBEACHUA SKCICPTHBIX UCCICIOBA-
HUH, a TaK)Ke UCIIOJIb30BaHUE CIAMHBIX, TPEOOBAHUH, MPENBIBIIEMBIX K Ka4eCTBY 3aKIIOUCHHH CyIEOHBIX
JKCIIEPTH3, TO3BOJIMJIO B 3HAYUTENHLHOW CTENEHH IOBBICHTH KAadecTBO CyAEOHBIX (B T.4. cyaeOHO-
MEINIIMHCKHX) IKCIEPTU3, 00ECIEUNTh MOBBIIIEHUE OMEPATUBHOCTH MX MPOBEICHHS, a TaKkke CPOpPMHPO-
BaTh €AMHOOOPA3HYIO MPAKTUKY Ja4M KCIEPTHBIX 3aKIIOYCHUH, YTO B KOHEYHOM HUTOTE CIIOCOOCTBOBAIIO
MOBBIIICHUIO KAYECTBA YTOJIOBHOTO MPECICAOBAHUS, a TAKKE ACSITEIBHOCTH CYJOB IO PACCMOTPEHHUIO YIO-
JIOBHBIX U TPAXIAHCKUX JIEIN.

Heo0Oxoaumo oTiebHO 00paTUTh BHUMAaHKE, YTO JIEHCTBYIOIIEE 3aKOHOIaTeNIbCTBO PecnyOnnku Bena-
pych, B otinnuue ot Poccuiickoit denepannu, 1ejbl0 UCCIEI0BAHUN CTaBUT UCKIIIOYUTEIBHO YCTaHOBJICHHE
00CTOATENHCTB, TPEOYIOIINX CIENHUATBHBIX TMO3HAHUHA, 0e3 HajeNeHUs IKCIEPTOB MPABOM IIOCIEIYIOMIEH
IOpPIIII/I‘IeCKOﬁ HHTCpHOpETalU IMOJYYCHHBIX PE3YJIbTATOB, KOTOPAaA OTHCCCHA K KOMIICTCHINHN Cy6T)eKTOB,
SABUBHIUXCA MHUIIUATOPAMHA HA3HAUCHUA SKCIICPTHUS.

CrouT OTMETUTh, YTO CyNeOHO-MEIUIIMHCKAs IKCIEePTH3a TSDKECTH Bpefa, MPUYMHEHHOTO 370POBBIO
4enoBeKa, mpoBoauMas B Poccuiickoit ®denepanuu, B 3HAYATENBHON CTENEHW CXO0Xa C CyaeOHO-
MEJIMIIUTHCKON DKCIIEPTU30i XapaKTepa TEeNecHBIX MOBpexkaeHH, mpoBoaumoii B Pecnyonmuke benapychs,
pa3nu4Ms B JAHHOW YacTH BUASTCS aBTOPY MUHUMAJILHBIMH U OTHOCSTCS OOJBIIIEH YacThiO K XapaKkTepy Hc-
MOJIE3YEMON CHEINMATFHOW TEPMUHOJOTHHU. M3 BCEro BHINIECKa3aHHOTO OTYETIMBO BUIHBI OOIIHE KOPHH,
0a3upyIOIMEcs Ha OIBITE MPOIUIBIX MOKOJIEHUH M TaK TECHO CBS3BIBAIOIINE MEXKAY COOON MOIXOJBI K MPO-
BEJICHUIO Cy/Ie0HO-MEIUITMHCKIX JKCIEPTU3 B JIBYX CTpaHax, HECMOTpS Ha Oojee dem 25 NeTHUi mepuos
CaMOCTOSITEJIHHOTO Pa3BUTHSI PACCMATPUBAEMBIX IPABOBBIX MHCTUTYTOB PecryOnuku bemapycs u Poccwmii-
ckoil denepanuu, TaKxKe HE MOCIEAHIOI0 POJIb B JAHHOM SIBJICHUU ChITpajla U TEHJICHUUS, CBsI3aHHAA C MpPU-
HSATHEM Mep, HalpaBJIeHHbIX Ha TapMOHM3AIMIO 3aKOHojaTenbcTBa Pecrybnmukm bemapycs u Poccwuiickoit
®denepanuy B paMKax 4JICHCTBA B MEK/TYHAPOIAHBIX OpraHU3alysIX.
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VIIK 347.7 (517.3)

CoBpeMeHHO€ COCTOSTHME JIeraJau3anuu (0TMbIBAHUS) IEHEKHBIX CPEICTB
B MoHroJuu

© Jlopk JHXTYp

KaHIUAAT IOPUINIECKIX HayK, KalTUTaH MOJUINH,

TUPEKTOpP WHCTUTYTA MO UCCIETOBAHUIO KPUMUHOJIOTHH U TIOJHIIAN
OOBeIMHEHHOTO HAYYHO-UCCIIEIOBATEILCKOTO HHCTUTYTA,
YHuuepcuteT BHyTpeHHux aen Mosronuu,

Mownronus, 1. Ynan-batop

d.enkhtur@yandex.ru

JlocTiokeHHs B 00JIACTA COBPEMCHHOW TEXHUKU U TEXHOJOTHHA, OTKPBIBAIOT HOBBIC BOSMOYKHOCTH JJISI Pa3BUTHS, a
TaKKe MOPOXKIAIOT U JAPyrue HeraTUBHbBIE COLIMAJIbHBIC SIBICHUS. B HacToslee BpeMsi S3KOHOMHUYECKas MPeCTYIHOCTh
CTaHOBUTCA Bce 0osiee CI0KHOM ¢ TOYKM 3pPEHHS CTPYKTYPHI, OpraHu3anui M mMeronoB. OmHol n3 Hamboiiee OCTPhIX
mpobJIeM B COBPEMEHHOM MUpE, SBIICTCSA «OTMBIBAaHUE ACHET», KOTOPOE B HACTOSAIIEE BpeMs MHUPOKO nzydaetcs. On-
HaKo a1 MOHTONMH NaHHOE MPECTYIUICHHE CYUTACTCS HOBBIM BHIOM IPECTYIUICHHUH, MOITOMY CHUCTEMA, MPaBOBHIC
HOPMBI, METO/IBI M TAKTHKA OOPHOBI ¢ HUM elle He pa3padoTaHsl. B memom, 6oprba ¢ OTMBIBaHHEM JIEHET TPEOYET KOM-
IUIEKCHOTO TIOAXO0Ja M COBMECTHBIX YCHIIMHA CO CTOPOHBI TOCYNapCTBa, MPaBOOXPAHUTEIBHBIX OPTraHOB, (PMHAHCOBBIX
yapexxaeHuit u obmectBa B nenoM. HeobxoamMo co3naTth 3QQEeKTHBHYIO CHCTEMY, KOTopas OyIeT IpeIoTBpaIiaTh OT-
MBbIBaHHE JICHET, PaCKphIBaTh U MpPeceKaTh MPECTYIJICHHs, a TaKKe HaKa3blBaTh BUHOBHBIX. JTO MO3BOJHUT 3aIIUTHUThH
9KOHOMHUKY U OOIIECTBO OT HETATUBHBIX TOCIICACTBHI OTMBIBAHUS JICHET M 00CCIICUUTh CIIPABEIIMBOCTD U 3aKOHHOCTh
B (uHaHCOBOM chepe. Ha MexkmyHapOIHOM YpOBHE MPECTYIUICHUEM OTMBIBAHUSI JICHET CYMTACTCS «IACATEIBHOCTD Mpe-
CTYIHHUKA, HATIPABJICHHAs HA TO, YTOOBI €ro/ee JOXOIbl M aKTHBBI BBITJISACIH 3aKOHHBIMH MIPH COBEPIICHUU MPECTYII-
JICHHSI, WJIK YTOOBI MOJYYHUTh OT HEro mpuObUIby. Takke HEOOXOUMO YCTAHOBUTH MEKIYHAPOIHOE COTPYIHUICCTBO B
00sacTé OOPHOBI ¢ OTMBIBAHUEM JICHET, TAK KaK 3TO MPECTYIJICHUE YaCTO MMEST TPAHCTPAaHHYHBIN XapakKTep.

Kntouesvie cnosa: neranmmzanusi, OTMBIBAHHE IEHEKHBIX CPEICTB, COCTOSHUE MPECTYITHOCTH, SJKOHOMHKA CTPAHEI,
Monromnus.

The current state of legalization (laundering) of funds in Mongolia

© Dorj Enkhtur

Candidate of Legal Sciences, Police Captain,
Institute Research Director criminology and police
United Research Institute

University of Internal Affairs of Mongolia
Mongolia, Ulaanbaatar

d.enkhtur@yandex.ru

Internationally, money laundering is widely studied. However, for our country this crime is considered a new type
of crime, therefore the system, legal norms, methods and tactics of combating it have not yet been developed. Advances
in the field of modern technology and technology, while opening up new opportunities for development, also give rise
to other negative social phenomena. Currently, economic crime is becoming increasingly complex in terms of structure,
organization and methods. Internationally, the crime of money laundering is “the activity of a criminal to make his/her
income and assets appear legitimate in the commission of a crime, or to profit from it.”

Key words: legalization, money laundering, state of crime, national economy, Mongolia.

OoH yJICBIH XAMKIIH/ MOHTO yTraax TAMT X3pA3T Hb OPTOH XYPIITI cynjaracan Oaiinar. XapuH MaHait
YICBIH XYBbJl YI' I3MT X3P3T Hb IIMHA TOPJIUNHH IOMT X3P3IT TOOLOTJAOr YUUP TYYHTIM TAMIAX TOrTOJILIOO,
9pX 3YHMH 30XMIYYyJaJIT, MOPAGH IIanrax, XsSHaH MIHHAABIPIIX aKWIaraanbl apra, TaKTHK TOJUHI3H 00JI0B-
CpOHTYI1 Oonoory# OaiiHa.

OpunH YeuiH TEXHHUK, TEXHOJOTHIH JPBITIII XOTXIIHHH IMMHHY OOJOMK OJITOXBIH 33PATIY HUATMUNH
Oycan ceper Y3arIUIyYAMWT 4 fnaryysicaap OaiiHa. ©OHee yex, 3IUIH 3aCTMAH I3MT X3par Hb OYyTAII, 30XHOH
OaiiryynanT, apra TEXHUKHIH XyBb]] yJIaM J1 00JIOBCPOHTYH OOJICOH.
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OJ0H yJNCHIH TYBIIMHJ MOHT® Yraax I'3MT X3pAI'T 6rCOH TOAOPXOWIONTHIT aryyirblH XyBbJl aBd Y3B3J
“ISMT 3TrI3]] Hb MMT XOPAT YHIIPX sBLAAa OJICOH OPJIOTO, 3] XOPOHTee XYYJb ECHBI MIT OOJITOX 30pUITO0P
3ax 393JIUIH SPTANITHL OpyyJIax OyIoy TYYHIAC alllir OJIOX YHII aXXuriaraa oM™ TJK Y3C3H Oaitral.

MaHaii yJICBIH XyyJib TOITOOMXKHMUMH 30XULYYJIaJITaac y33X3JI MOHI® yraax Id3C3H OWITOJATOHI “I'3MT
X3P3T YHIIK OJICOH XOPOHTe, MOHTO, OPJIOro I3ATHHUT MAACIIp Oailk TYYHHHT aBcaH, 339MILICAH, allluTiiac-
HBIT, 3CXYJ TYYHHH Xyyib Oyc 53X YYCBIPHIT Hb HYYH JAJIUIaX, TOMT XOPAT YWIAIXDJI OPOJIIICOH ajrBaa
STI333A XYYJUUH Xapuylylaraac 3aillICXuHX3]l TyclaxX 30pHIT00p ©6pPUMIICOH, IIMIDKYYJICHHMT, 3CXYl
TYYHHH OOIWT MIMHXK YaHap, 3X YYCBIp, Oalpuiwi, 3axupaH 3aplLyylax apra, 333MIIWTY, 3] XOPOHTHHH
SPXHUUT HYYH JaNAaJICHBIT OMITOHO IK XYYJb 3YHH TOZOPXOUIONTHIT OrCOH.

MeHre yraax ramT X3par Hb TyXallH MOHI'OH XOPOHIUIT TOBIOPYYJICIH CYyph I'SMT XIPTUHH YIlll aXui-
Jaraatairaa HATT X0J1000TOl 0a 5H? Hb ©6pe6 IIMT XIPIHH YHI aXujularaar YpraJokIyyidX OOJIOMKUIT
Ouii 6onroxx Oaliraapaa OHIUIOT IOM.

CaHxyyruiiH XOpHT apra Xamxk33 aBax Oaiiryymmara Oyroy FATF (Financial Action Task Force)-uiin
4049 36BIOMXUIAIOPAYPHACAH TOMT XIPTYYAUNUH anb HATUUT YHIIK OJDK aBcaH Xyyib Oyc opiioroo
LPBIPIIYYIDX YHIAIHAT MOHI® yraax IAMT X3P3T XOMI3H Y32k, TYYHHH CYyyph TOMT X3PTYYAMUT TO-
JIOPXOMIICOH 36BIOMKUITTyCracan Oaiar.

X000 HOXTAMTXIPTUHAHT IITAII2

30XHMOHOANTYyTanTTAUr3IMTOYIIT TOPOJIIIOX, TapaMTIIax

TeppopusM, TeppOPU3MBITCAHXYYKYYIIIX

XyHXynainaanax, araaqiblrxyyib0ycaapXwiaByyinax

BbanruitaMernkier (XyyXauidHOA T HITHMEOIDKIIOrHATOPOITITY Y 1aa )

XapTaMxu00JIOHCITI IR AHOIIO0I0XIMOAIIMAITUHTXYYIb0ycaapXynainax

Xyynp0yc33BcruifHHaMaa

XynraitHOonoHOycandapaadyTIsrIpXyYHHIXYYyIp0ycXynaimaa

ABIHTa, X33JIXaxyyJib

3anunax

MeHIreHTAMIAITXYypaMuaapymianx

Bapaa, OyTa3r3xyyHXyypamMuaapyiiinXx00J0H30XHOTY HHHIPXUAT30PUUX

XYpa3:15H OyHOPUYHBIICPITTIMTXIPAT

XYHUIHaMBHACOYPIATIX, XYHATIMTIIYIPYYIax

XyHXyIraiinax, Xyyiap0ycaapapXuirap000rayynax, 6apsiaanax

Xynrai, A33p3M

Xyyap0ycaapX IIHIBTPYY/I9X (raaab00I0HHIMYYOPTIHHAIOAHTATBAPTANX0I000TOHACYY/IaIOPHO)

TarBapeIHAMTXOPAT (IyyA00IOHIITYYA0YCTATBAPBITOPOIIILY Y Iaa )

ANNTaHCYpAYYIIX

BapuMTOnuruiirkyypamaaapyiinanx

Hanaitnnsspam

XynannaaHblI0TOO M I3IIAIIAIINIIIAX, YHITHAACHBI3AX33IAXYYIb0YCYHIIDIIX X

Men TYXalHYJICOPOHHBIHIKATCAANTAACCYYPBIAMTXIPITTXAMPYyIaXJaaraMTXIp-
THAHTOPIOOPHBO0IOHYTTIMTXIPTUHHOYPIIIDXYYHHHSAMAPITIEMEHTHbOHII-

HOITOHUTAMTXAPIrO0IT0KOYHT IOTOOIBIHXYYIETOTTOOMKHUHAATYYTOJOPXOMIIOXXIPATTAIN  IHK  Tycraca
Oaiinar.

VYT r3MT X3pruiiH YHa sBUTAH 1Iyya X0JI000TOH “CKMITIH TYHIAT33” I3I3IT MOHIOHUH rapai yycal,
SICUIH XYJII3H aBard Hb TOJOPXOH OyC, 3CXYJI MOHTe yraax 0OJIOH TEPPOPU3MBIT CAaHXYYKYYIIDXTIH TIMIX
CaHXYYTUIH XSHAITBIH MEXaHU3MBIT OYpAYYIIITYH YyJIC OpPHOOpP AaMKYYJIaH XWHCOH, TYYHWIOH MOHTe
yraaxtaii Xon000TOW I3k Y393k Oyl TYHIrIar, eepeep X3/10371, 3aXUpaH 3apilyyjiax 3pX33 XyyJb ECHbI 00JI-
TOX 30pWJIT00p TYWIr33H OpYyIaXbil' OWITOOT.

YT 3pcapimac yphIumiIad COPTHIIIIX 30pUiaTo0p “MeHre yraax 00JI0H TEPPOPU3MBIT CAaHXYYKYYIIXTIH
TOMIPX TyXal Xyynp -uiH 4 myrasp 3yinuitH 4.1 gax xacort: “XopuH cast Terper, TYYHI3C 3311 YHUI

“Menre yraax GOJIOH TEPPOPU3MBIT CAHXYYXKYYJIIXT3H TAMIPX MOHTON YIICBIH TOITONLOO, acyy/UIYyan’ COI3BT
b.Temep6arsia nnrrain., 2013, Yb.
2 MeHre yraax, TEppOPH3MBII CaHXYYXKYYJ9X OOJIOH Yi OJHOOP XOHOOX 33BCOT JNTIPYYJOXHMUI CaHXYYKYYIIXTIH
TIMIDX OJIOH YJCHIH cTaHAapT. CaHXYYIMIHH XOpHT apra XaMxa3 aBax Oairyymiara /®AT®/-sn 3eBnemx. 2020.01.08.
https://www.mongolbank.mn/documents/cma/20180531F2.pdf.
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IOYHT3H O2J19H MOHTOHUH Tagaal Tey0ep Toooo OOJIOH BUPTYall XOPOHIHIMH T'YHITI3HUN TyXal M3I33IIHIAT
TYHIT33 XHMHCHIIC XOMII aXJIBIH TaBaH OJAPHIH JOTOp OaTiarjcaH MasrT, )KypMbIH naryy CaHxXyyruiH
MBI3IUIHIH amoas MAIRAIRX 1L YYPTHAT TOXOPXOH 3TrIdI3 ] XYIIITICOH.

Masnaii ync 2019 oHj MeHre yraax, TEPpPOPU3MTIN TAIMIPX YU XAHTAITIYH TICOH YHAITIITI3p
FATF-b1H caapan >xarcaantaj OopcoH 0ereeji TyxaiH yea OypTIIIrJICOH MOHI® yraax I'IMT X3pIadp JaBxap
3YHITYHMIICOH HUHUT 66 TOPIMIH TOMT XOPTHIUH XOXUPIBIH XIMXKIIT MIANTyyp OONTOH TIATIIPHUH CYyph IIMT
XOPTUHUT mapaax J3C mapaajriaap xkarcaaca Oaimar. YyHI:

Xynrainax

3anuinad MaXJIRX

Man xynraiinax, anayys Mai aluriax

XepeHre 3aBILINX

Opx M3, anbaH TylIaanblH Oalijaa ypByyJiaH alluriax

Mascyypyynax 3M, C3TI3LA HeJIeeT OOIUCHIT Xyyib Oycaap amuriax

Xyynb Oycaap Mof 03ITrIx

Xyynb Oycaap alIdrtT MaaTMai 0JI00pIox

Xyynb Oycaap aH XHAx2.

Tonpyynban, 3Ar33p rIMT XIPTUMT MEHTe yraax I3MT XOpIHiH aHxaard Oyiy Cyypb IOMT X3p3IT TOOL-
JIOT.

Xapun 2020 oun Monron Yicaac FATF-1 xypryyisx ypbIduiicaH XamMraaJlaThlH TaiJIaHT raprax siB-
Laja yJICBIH X3MKI3HI OYpTraracsH Oyry MepleH LIajrax axwusularaa siByyJcaH, IIYYX33p HMIMHABIPIICIH
HUUT X3PTUUT a4 XOJIOOTJIBIH TYBIIMHII3P Hb 3P3MO3JICOH 06ree yr y3yYIdATHHUT YHASCISH MoHron Y-
caj YHIIJICOH MOHI'® yraax I'3MT X3PIHiH a0yl 3aHall, XOp YPIUTUKHH 3pCARINNMH YHAITI9HUN TallaH rapra-
caH Oaiimar. YT TaiaHraac y33X3[ MaHall yicaja YHIASTACOH MOHTO Yraax IdMT X3pPTHHH CYyypb TOMT X3p-
THHH 139pX A3C Aapaaaja TOJOPXOH eepuIIeNT opyyxkd3.3 YT Karcaanraap:

Opx M3, abaH TylIaaiblH Oalijyiaa ypByyiaH alluriax;

YHIPCIBATYUTI3p XOPOHIOKUX;

Xaxyyib aBax;

3anuiaad MIXJIX;

Haxum Maa2313518 Xyyib Oycaap Xxanjax;

lamaan ymcaac rapanrail Xyyiab Oyc MOHTOH XOPOHTHHAT MaHAW YICHIH CAaHXYY, dIWHAH 3aCTUHH TOT-
TOJIIIOOTO0P AAMXKYYJIaH yraaxX ICoH TAMT XAPIYYAUUT “OHIep dPCIAdITIH’ TOOICOH 00T,

TarBap Tenexeec 3alJIXUNX;

Xyynb Oycaap alurt MalTMal 0JI00pIIoX;

Mascyypyynax 3M, C3TI3LRI HOJeeT OOJUCHII Xyyilb Oycaap ammriax I3MT X3pryyd “AyHI 33pruiH
3PCINTINN” XapHH

Xynrainax (3,1 3yin, Man),

VIICBIH XWII33p XOPHUIIIOCOH Oapaa OyTIdrAdXYYH HIBTPYYIIIX,

TecBuUitH XOPOHTHIT 30pHYNANTHIH Oycaap alluriax,

MeHTeH TIMIIT, YHIT 11aac, TeJ0ep TOOIMOOHBI X3PIrcal Xyypamuaap O3ITIIH alluriax 33par IMT
XIPrYYI “Oara SpcIpnTdil” aHTHIIAN] TYC TyC OarrcaH OaiiHa.

H9px Gaifuraac y39X31 eMHeX cyjpanraaraap TaBi Ayraapiargax Oaiican “Opx mdmpi, anbaH Tymaa-
JIBIH Oaiijyiaa ypByyJiax” IIMT X3p3r Hb 3XHUH 3 Iyraapt Oyy “eHaep dpcIdiTdi’” aHruiani oarrcaH 0o
“3anmunax” rIMT XOPTUiH XyBbJ “OHIep dPCAANTIN aHTWIIAN X3B33p YK, XapuH IIUHD TOPIUIH IIMT
x3par 60110X “Kubep raMt Xapar” “eHaep 3pcapnTdii” aHTHIa] HIMATICOH TYHTIH OaitHa.

Witnxyy MaHaii yicaj MeHre yraax raMT X3PTHHH Cyypb TAOMT XOPTHiH OYTIHUIH OaipIimi Toaopxon
©OPUWIeNT rapcaH.

! Monron VYiceiH Menre yraax GOJOH TEPPOPHU3MBII CAHXYYXKYYIOXTIH TOMIPX Tyxad xyyms. 2013.05.31.
https://legalinfo.mn/mn/detail/9242
2CanxyyruifH XOpHT apra XoMXK3d aBax OalryyJuiarai XypryyJIcoH yphI4MICaH XaMraalaiTeiH Taiinan. 2020.
3 Monron YiceiH MeHre yraax rsMT X3pruiiH aryJ1 3aHablH 3PCASIUNHH YHIIMI2HUIH Taiinan. 2021.
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MeHre yraax ramT XaprumH cyypb ramr
X3pryyauiiH 100, Mm3433

BYCAL, %
MOHI® YTAAX JAHTAAPAA %
XYP33/13H BYI1 OPYHbI 3CP3r %

XOPOHTO 3ABLUMX
ABJIUTA, AJIBAH TYLLAA/IbIH X3P3T
[193P3M/13X

3AZIMNAX %

XYJITA

0% 10% 20% 30% 40% 50% 60% 70%

2020 oHA HIYYX33p XSHAH IMUHAABIPIICIH MOHI® yraax raMT X3PTHMH Cyypb I3MT X3PTUWT YHISCHUN
APCIRIIMAH YHIITIIHUMA Aaryy aHTH/DK Y3BAJI, “OHIep 3PCAITIN Cyyph IIMT X3PIrTaBiiura, ajidan Tyliaa-
JBIH TAOMT X3par 4 Oytoy 7.0 XyBHHT, 3ajHMiaH MAIXJIIX MIMT Xdpar 2 Oywoy 4.0 xyBuiir, “myHn 3pcadnTin”
CYypb TOMT X3PITTXOPOHTO 3aBIIMX TAIMT X3par 3 Oyioy 6.0 xyBuiir, “Oara s3pcadaTdii” Cyypb TIMT XdPIrT
Xynrainax T xopar 18 Oyroy 34.0 xysuiir, mMan xynrainax rmT xopar 16 Oywoy 30.0 xyBuiir Tyc Tyc
9337k OaifHa.

Harmaarmiia Gaiiryymiaraacl 2018-2021 ong DpyyruiiH xyynuitH 18.6 myraap 3yinn 3aacaH MOHT®
yraax Ia3MT X3prasp AaBxap 3YWIUWIDK, MOPIOH LIalrax aXusularaa sByyJlIcaH X3pPTUHH CTATHUCTHUK M3A33H-
3¢ y33x34, 2018 onnx OpyyruilH XyynauilH Tycrail anruitH 18.6 qyraap 3yin aHruap JaBxap 3YHITUMICOH
HUUT 34 X0n0O0TAOTYTOM, 52 X3PArT MOPISH IIalTax aXuiuiaraa spyyicaHaac 16 XaparT Xapar OypTranTHiH
X3P3r HAZK, 36 X3par OYPTrIATHIH X3PATT SPYYTHHH X3pAT YYCI3H sunlarjardaap taTaH, 8 Xapar OypTrai-
THUH XOPTHNAT Xaax, 1 XOpTUUT Xdparcaxryi Ooirok, 23 XIpruir suuiax AYTHAIT YHIIDK MYYXdA IIUI-
KYYICHC 21 X3pruiir HIyyX SLACISH IMHMAABIPIK IIYYXUMH IIMATIBX TOrTood rapraxsd. 2019 onn
Opyyruiie XyynuiiH Tycraii anruiia 18.6 gyraap 3yin aHruap naBxap 3yHI49miicoH HUMT 136 xon0ornordroid,
159 XoparT MepleH miairax axwiiaraa sByyincaHaac 99-m Hb X3par OYPTIANTHHH XOPAT HIMNK, XIPIAT
OyptrasituiiH 60 X3pArT 3PYYrUiH X3pAT YYCIIH sUularjardaap tarcaH 0oj1, 68 X3pruiir xaax, 2 X3pruir
XIPATCOXTYH OONTOXK, 2 XIPTUUT MepieH OailllaanTtaac TYTTAM3YYIDK, 49 XOprUr suutax JYTHAT YHIIIK
LIYYX3 WWDKYYJICH?IC 37 XApruir myyxi33p MUHABIPIK MUUTIAX TOrToo rapraxa3. Tarean 2020 o
OpYYTHiiH XyyIuiiH Tycraii anruita 18.6 myraap 3yin aHruap aaBxap 3yWramicoH HuUT 109 xonborjoraroi,
211 x3par, xamTapcaH axJIbIH X3CT33C 3 X3par, HUUT 214 X3pA3IT MepAeH IIalrax axujuiaraa siByyJcaH
Oereen HUUT 214 xopraac axwmaraana Oaiiraa 80, X3par OYpPTrAINTUHH X3pruir xaacad 49, HITTTICAH &,
X3PIrcOXTyi 6ONTOCOH 1, smax AyTHAT YHIICOH 76, IyyX239p MHiACH 71 Xopar Gaiixka?.

Xapun 2021 o Menre yraaxaap AaBxap 3yHIUHICIH 277 X3par, XaMTapcaH axJIbIH X3CIr33¢ 4 X3poar,
HUUT 281 X3pAIT MOPIIOH MaNrax aKWiUIaraa spyyJjacaH 0eree1 5ArnpiIdc XApar OYpTrIATHIAH XIPTHAT Xaa-
cad 30, HATTrACOH 63, sUUIaX TYTHAAT YHIACOH 58, X3parcaxryid 0OJIrocoH 2, TyArdA3YYIICOH 3, MYYXUHH
TOT'TOOJI00p MIMHACIH 51, Xapar OyprranTuidH marana 121 xspruir manrax Oaiina. 2020-2022 oHbl 2 1y-
raap capblH 23-Hbl 6IpHiiH Oaiiyiaap BUPTyall XepOHreTi X071000ToH 169 raMT Xopruiir OypTrak, MepaeH
manrax axwularaa sByyJICaHaac Trajgaaja yJCBIH HMpraa33c MoHron VYIICBIH HPI3AUNr KpUNTOBAIOTaap
XOPOHI® OpPYYHIT XUIDK UX XOMIKIIHUH alllMT OJI0X MarajjaiTaid X3M33H XYypaH MAX3JICOH, KOMH Xynal-
nax, XyAaJIaX aBaxX 3apblH Jaryy MPrdAddT 3anjiaH MAIXJDX Oaiimaap MeHre yraacaH 2 3pYYTHIH Xd3par
OaiiHa.

! Marnaaruiin Gaiiryymnaraac 2018-2021 onx Dpyyruiin xyynuiin Tycraif anruiin 18.6 gyraap 3y MeHTe yraax romMT
X3PTI3p 3YWITWISH MaNTracaH XIpTHiH CTaTUCTHK M319311311.2022.05.31.
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3eBxeH 2022 oHbl OHBI | ynmupann DpyyruiiH nargaaruitH anGaHbl DOUHH 3aCTHMH TDMT X3PIrTIi
TAMIPX razap MOHre yraax raMT X3pradp JaBxap 3yWaumicaH 65 x3par, Asauratail Tamupx rasap 42, TEI -
bIH MepzeH manrax razap 6, HuiT 113 XxaBTacT X3paTT MOpAeH Ianrax aXwuuiaraa spyyJjcad OaifHa.

Oarasp Too GapuMTaac y33xX3 MaHail yical YHIAC3H MOHIe yraax I'SMT X3PIUHH TOO KHIIIC KU
©CoX XaHIara aXuriarjax OaiHa.

2020 oHx MeHre yraax T3MT X3Pradp 3YIIUWDK IIairax IMARABIPIICIH dPYYTHHH XaBTACT XIPOTT
XUUCAOH AYH IIHHKUJITI3HAAC Y33X3J 5HA TOPIAUNH IPMT X3PIUiH Cyyph I'DMT X3pAIT XyJrainax, 3aJIuiiaH
MDIXJIIX, XYPIdJI3H Oyl OpYHBI 3CPIT IIMT X3PAT, TYYHHH JOTOP allWIT MaliTMall Xyyib Oycaap on0opiiox,
aBWITa, ajJ0aH TYMIAANbIH XAPIYY/l 30HXWIOX Oailp cyypuir 333m13r 00J0X Hb Xaparax OaifHa. Snanrysa,
IIYyX33p muiiacsH xapruiie 80 rapyit XyBUHT Xynraiinax, TYYHAR JOTPOOC Tap yTac XylAraijax raMT Xdpar
933K Oaifraa Hb MaHail YJCHIH XYBbJ IMT XOPIHHH YJIMaac OJICOH XOPOHTe TIIATHHUT MBIACIIP Oaibk
TYYHHUHT aBCaH, 333MILCAH, alllUIJIacaH UIMHXKTIM I3MT X3p3r, MOHI® yraax raMT X3pTruiH JUIIISHX XyBUIT
3337113T OOJOXBIT TIPUMIDK OaifHa.

AHxaH OOJIOH aBX 3aanjax MATHBI NIYYXUHH XyBBJ MOHTO yraax IdMT XJIPTHHH 3YHITWIIIP IIHH-
Tr3C3H OO0JIOBY, CYyyph IIMT X3par Oyloy Xyirainax, J39paMadX, 3alliiiaX TdOMT XOPTHHT HIYYX39p IUHA-
BIPI3X/33 XIPIIT LYyIJIacaH HOTJIOX 0apuMT, OapuUMT CIITUHI YHAIDK AYTHAX SBLAJA YIYHCTK OyH yHIDCI-
ANUAWT XyyNb 3YHH YYIHAOC Taimbap XWHANTYH TyXalH IATHBI IIYYX3[, 3CXYH MPOKYypopT Oylaax, 3CBAI
MOHI'® yraax IdMT X3pAr YHIICOH MM OypyyT XSHAITBHIH MIATHBI HIYYX33P XIIJIIPATYH 33par 30pwiyy.l Wil-
ap4 OaiiHa. ©epeep Xd5031, CYypb TAOMT XIPTHUT 3LACI3H TOTTOOTOOTYH Ty MOHre yraax IdMT XOpPTHUAT
MIUHIBIPIINX OOJOMKTYH MCIH YHAICIINIP XIPTUHUT OyIiaacan 0aifx sKHIIIITIH.

Hapx 3aanmax OONOH XSHANTHIH IIATHBI NIYYXHWH DIMABIPIIC Y33XD[, XIPTHHH OPOILOTYH] CYyph
IOMT XOPOT YHIJCOH 3CIX Tajaap Maprax OaiX siBIaJ MOHTO yraax IdMT X3pAT YHIACOH 3CIXdA AYTHAIT
XUHAX OOJOMXKIYH T3C3H YHADCIANPAP aHXaH IIATHBI INYYXI3P XOPIHHAT JaxXuH XAJDJLYYII3X33D, ICXYI
OMUWIOX IPXHUIH 3CPIT IIMT XIPAT'T XaMTPaH OPOJILCOH 3CIXUUT TOITOOITOX00p MPOKYpopT OyLaacan OaiiHa.

OH3 Hb DpYYTuitH XyyJIuiH epeHxuil anruita 1.4 nqyrasp 3yina 3aacan “OH3 XyyJIbJ 3aacaH IIMT X3pAT
YHIZICOH Hb HIYYX33p TOTTOOTICOH TAM OypyyTal XYHI 3pYYTHUHH XapuyIjiara XyJI3dJraHd” TICOH 3apUMbIH
JaTyy CYyphb TAMT X3PI3T VHIJICOH ATTIR] Hb HIYYX3P MIHUHABIPIATICIHMIN Aapaa OYIoy TIMT XdIPAT YHIIIK
OJICOH XOpOHI'®, MOHI'®, OPJIOr0 TIATHUT IIYYX33p TOTTOOCHHBI Aapaa TYYHHMHT OJICOH XOpeHIe, MeHIe, Op-
JIOTHIT aBCaH, 333MILCAH, AllWIJIacaH, HYyyH JajJajcaH eepuWICeH, MIMIDKYYJICOH, 3aXHpaH 3aplyyJicaH
YHIIDIL XapuyImiara XyJmdJrixddp OWITOrAoXK Oaiiraa Hb MOHTe yraax IdMT XOPTHHT SIPCISH IIUHI-
BIPI3X3/] LAl XyralaaHbl XyBb/I yJaalpax HAr HexX1es 00J10xoop OaifHa rak y32:x Oaifnal.

Ha3px Gaiiqmaac TyTHMK Y3B3J, IIYYXUWH MPAKTUKT MOHT® yraax raMT X3parT OHOT/YYJax SUIbIH TOT-
TOJIIIOO0 OYPIPATYHTAH, ab 3CBAIT XIPTHHAT Oypyy 3YHITIHICOHTIN X0I000TOH TK Y33k O0I0X00p OaifHa.

I'ax 133 mWyYyX33p XAI3IIIC3H XAPIHHH TOOI MOHI'® yraax Xdpa3IT MOpA6H LIalrax axusuiaraa sByyJicaH
XIPTUiH TOOTOH XaphIlyyJaxaj X3IUHrIdp MeeH XyBHHT 333JDK Oaliraa O0JIOBY, YT Y3YYJIIT CYYJIHUHH TaBaH
KHIJJI TOTTMOJI ©COX XaHjuiarataii 0aiina. Tyxain6an, yr y3yymar 2018 onn 22 xsprasp Oyroy 8.3 maxuH,
2019 onx 12 xsprasp Oytoy 48.0 xysuap, 2020 ona 16 xaprasp Oytoy 30.2 XyBuap ecceH IyHT3M OaliHa. DH
Hb MOHI® Yraax IaMT X3pTHUWT XsSHAH HIMHIBIPIIX aXKWJUIaraaHj] TOJOPXOW X3MJKIII33p TypIjiara cyyx
Oaiiraar rpumipk Oaitna. Xapua 2021 ona yr y3yymar 30 xaprasp Oywoy 56.6 xyBuap Oyypcan Oaiiraar
TITXAA HUUTA]] TapXCaH Iap TaxalTai XoJI00H Tainbapiax 000X TanTai.

MeHre yraax raMT X3pIHAT MOPIOH LIairax, XsSHaH MMAABIPIIX aXKHUJUIAraaH oOpIumx Oy Tyrargan-
Tall Tax, TYYHHH IIATraaH HOXIIeJN, HeJeeK Oyl XY4YHMH 3YWIMHH JOTPOOC MOPAeH Ialrax aXHuJularaaHbl
SIBITAJT MOPJOTYMIH 3YT33C Taprax Oaifraa anfaa Jytarman Oararyil XyBHUr 333)pk OaifHa. YYHI HOIIOeK
Oyl XyuumH 3yl Hb OOBEKTHUB 0a CyOBeKTHMB MIMHXKTIM Oalimar. CyOBEeKTHB XY4YMH 3YWIMHH XYBBJ,
HX?IBWIAH, TyXallH coOper y33I/UIMHH MOH YaHAPbIH TAJIaap 30XHUX OMITOJTIYH, SH3 TOPIHMWH I'IMT XIPTHHUT
MOPJIeH IIaJrax M3JIAT XOMC, TypIararyi o6aiaan (3apuM TOXHOJIIOJN TOMT XIPTUitH 3aMaap OJICOH MOH-
THIAT yraaxpil, 3CBAJI TAMT X3PTUiH 3aMaap OJICOH 3] XepeHTe Oopilyyniax YHIAdNTIH Tyc Tyc aHayypAar)
33pranc manTraapk Oaiiraa 060y, 00BEKTHB XYUMH 3YWIHITH XYBB/I, TOJI TOJIOB dPX 3YWH 30XHIIYYyJIalT XaH-
TaJITTYHTAH X01000TOM 'K TyTHMK 00J10X00p OaitHa.

Oarasp Hexues OalaIbIH yIMaac MOHI® yraax TdMT X3PAIT XOJIOOTICOH TIP3 sUT 3aBIIMX OOJIOMXK
OJITOXBIH 33PATIL33 3HA TOPIUIH IIMT X3p3TTAM TAOMIPX, HIPYYIdX aXuiularaa yraamupaar. MiMa yr tep-
JIUIAH TOMT X3PATTIU TAMIPX YUT YYPAr OYyxuid OalryyiiaryyiblH 3yT33C XyYJib TOTTOOMXKUIH Y3271 OapuMm-

! Menre yraax ramt X3parTail TOMIDPX TOTTOJIIO0, 3PX 3YHH 30XHIyyJaIT, TyJraMaax Oyil acyyaan C3I9BT WITIOIL.,
B.barmxapran. 2019.
120



YT'OJIOBHO-TTPOLECCY AJIBHBIE 1 KPUMNWHAJIMCTUYECKHE ITPOBJIEMBI CPABHUTEJIBHOI'O
IMPABOBEJJEHU . IPABOOXPAHUTEJIBHBIE OPTAHBI B CTPAHAX ATP

TJaJ, XyyJIUdHH Tainbap 39prHidl caTap CyAjaxblH 33p3TIR3 MIPIMKIUNH Yp 4aaBap, MIJUISTUHH TYBLIMHT
OaiiHra IP3IUTYYIDK OaiiX XaparTai.

OHeepUitH dpYYTHIH XyyJIUiH PaKTAKAac XapaxaJ MOHT® yraax IaMT XOPTUHT JaHTaap Hb 3YWIWIdH
IIMHIBIPIIACIH TOXUOIAON OalXryil 0erees naHaaa Cyypb IIMT XIPITTIH XaMT 51 HOTAYYIDK OaitHa. DH Hb
OJIOH YJICHIH “‘JaHraap Hb MOHI® yraax IdMT X3pIadp MUHABIPIK 0aiiX” TICIH 36BIOMKHUIT OHETYYIIXTYH
Oaifraa x3par I0M. MeHTe yraax ramMT X3pTHUT JaHTaap Hb MHANWABIPIIX Hb CYyPh IIMT XIPTUUT WIPYYIIX
HOTIIOXO00C “‘amapxan’ Oaiar Tyn yp OYH Xyp[aH rapax Marajuiairaii 6aiinar. MeH m33p eryyJICIHTIH afiil
MOHI'® yraax MMT X3PATT sUulax Typluiara IyTyy Oairaaraac Xaparidxryi O0aibxk 6oiox tantaid. MitM yupaac
MOHI'® yraax 3YHIl aHruap Tycaa Hb 3YWIWIDX, IYYX39p MIHHABIPAYYIdX TyplUlara maapijiaratail OaifHa.
Memnre yraax 3YWJ aHTHAp CYypb XOMT XIPITTOH Hb XaMTaJ Hb OOJIOH TycaJa Hb IIYYX?3p SICHIH IUHABID
rapra suuTyyJDk Oaiik MepieH Oaiijaax OOJIOH IIYYXUIH TOTTOJIIOOHA YYUPU 00J0X XYHAPAMYYA M1 00K
upax Oeree] Tyaramaax Oaiiraa acyyuryyAbIr Tyxail OypT Hb IIMHABIPIIIA SABaX OOIOMKTON OOIHO.

Ox cypsandicutin scazcaanm

“MeHre yraax 00JIOH TEPPOPHU3MBIT CaHXYYXKYYIIXTIH TAMIPX MOHTON YICHH TOTTOJI00, acCyyAldyyn’ CIIIBT
B.Temepbatsrn mntrain., 2013, Vb.

MeHre yraax, TEppOPU3MBIT CAHXYYXKYYJI9X OOJIOH YH OJTHOOP XOHO6X 33BCIT ANIIPYYIIXUUT CAaHXYYXKYYIIXTIN
TAMIIX OJIOH YIICHH cTraHmapt. CaHXYYTHIHH XOpHUT apra XaMkd) aBax Oaliryymiara /OAT®/-sH 3eBmemk. 2020.01.08.
https://www.mongolbank.mn/documents/cma/20180531F2.pdf.

Monron YacelH MeHre yraax OOJIOH TEPPOPU3MBIT CAaHXYYXKYYIIXTOH TAMIPX Tyxah xyynb. 2013.05.31.
https://legalinfo.mn/mn/detail/9242.

CaHXYYTHIiH XOpHT apra XaMiK33 aBax Oalryyiuiaraj XypryyJcoH ypbI4ruiIcaH XaMraananTsiH Tainan. 2020.

MoHsron YiicelH MeHre yraax raMT X3pTHiH al0yJl 3aHAJIBIH dPCIRIMHH YHAIr9HUH Tainan. 2021.

Harpaaruita Gaiiryyiuraraac 2018-2021 ong DpyyruiiH XyynuidH Tycraid anruidd 18.6 myraap 3yiin MeHre yraax
I3MT X3PI33p 3YMITWIH IMajaracad X3pruiiH CTaTUCTHK M333191.2022.05.31.

MeHre yraax raMT X3p3IT3H TIMIPX TOTTOJIIO00, 3pX 3YHH 30XHUIYYJIANT, TyIraMaax Oyl acyyaai c3A3BT WITIIIL.,
Bb.bamxapran. 2019.
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CpaBHeHHe 3aKOHOIATENLCTBA 00 SJIEKTPOHHBIX JOKa3aTenbcTBax B Poccuu n Kurae.

OnektponHbie aokaszatenscrBa (Electronic Evidence), — 3To maHHbIe, KOTOpbIE XpaHATCs, 0OpabaTsi-
BalOTCA U TIepeIatoTcs B UPPoBoit hopMe 1 criocoOHBI T0Ka3aTh (akTeI 1Mo nemy [17].

B 2012 romy snexkTpoHHBIE JOKa3aTeahcTBa OblTH BHeceHbI B YIIK KHP kak camocTosTeIhHBIN BU 110-
Ka3aTensCTB. [lo3qHee ObLT BRITyIIEH PsI JOKYMEHTOB, TakuX Kak I1oyokeHus: 0 HEKOTOPBIX BOIpocax cOo-
pa, U3BJICYCHNUS, IPOBEPKH M OLIEHKU 3JIEKTPOHHBIX JaHHBIX MPHU MPOU3BOACTBE [0 YTOJIOBHBIM J€iaM, 00-
HaponoBaHHbele B 2016 r. u IlpaBuia momydeHus: 3JIEKTPOHHBIX IOKA3aTENbCTB MPH BEIEHHUHM OpraHaMiu
00IIIeCTBEHHOW 0€30MaCHOCTH YTOJIOBHBIX JieN, 0OHapoaoBaHHbIE B 2019 r. OTH JOKyMEHTHI COIepKaT COOT-
BETCTBYIOILIME MpaBUiIa 00 OINpeneNieHnd, MpeaMere, 00beKTe, Croco0e U MPOLeaype JOKa3bIBaHUs dIIeK-
TPOHHBIX JIOKA3aTENIbCTB B YTOJIOBHOM IIPOLIECCE, M B HACTOSIIEE BPEMs SIBJISIFOTCSI OTHOCUTEIBHO COBEp-
IIEHHBIMH TIPaBOBBIMHU JIOKYMEHTAaMH IO 3JIEKTPOHHBIM JI0Ka3zaTenbcTBaM B Kutae. HecmoTps Ha TO, 4TO B
Kurae cymiecTByloT COOTBETCTBYIOIIUE MTPaBUiIa 00 MEKTPOHHBIX JI0Ka3aTeIbCTBAX, HEKOTOPbIE (hopMyIu-
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POBKH B 3aKOHE pacIljIbIBUaTHI, cpepa MPUMEHEHUsI HEJOCTATOUHO ICHA, IPaBUIIa PaCIpEAEIICHBI 10 Pa3HbIM
CTaThsIM 3aKOHA U HE (OPMHUPYIOT MOJTHYIO U HE3aBHUCUMYIO CUCTEMY, W3-3a YETO MCIOJIb30BaHUE 3JCKTPOH-
HBIX JIOKa3aTeIbCTB B YyTOJIOBHOM TIPOIIecce BCE eI COMPSDKEHO ¢ HEKOTOPBIMH MPOoOIeMaMHu.

B poccuiickoi nmpakTUKe MOXKHO OTMETHUTb, YTO Ha JNaHHBIM MOMEHT JJIEKTPOHHBIE J10Ka3aTelbCTBA HE
BirodeHsl B YIIK P® [18]. CornacHo ctatee 74 YIIK PO, cymiecTByeT BO3MOXKHOCTh OTHECCHUS J0KAa3a-
TEJIHCTB B BUJE IJIEKTPOHHON WH(GOPMAIMU K BEIIECTBEHHBIM OKA3aTENbCTBAM HMIIM MHBIM JOKYMEHTaM.
[IpoGiema B TOM, €CTh JI HEOOXOAMMOCTH OTHOCHUTH DJIEKTPOHHBIE JOKA3aTEIhCTBA K IEPEUHIO BUIOB JOKa-
3aTenbeTB (4. 2 cr. 74 YIIK P®). B3rmsinel yu€HbIX MOKHO pPa3eNuTh Ha JBE TPYIIbL: MPU3HAHUE U HEMPU-
3HaHHUE 3JEKTPOHHBIX JIOKA3aTENbCTB KaK CAMOCTOSITEILHOTO BU/IA IOKA3aTEIbCTB.

K npumepy, B 4acTu IpHU3HAHUS AIEKTPOHHBIX JOKA3aTENbCTB KaK CAMOCTOSITENBHOIO BUAA JTOKa3a-
TEIHCTB MOXKHO NMPUBECTH CIIETYIOIINE TOYKH 3PEHUS.

M. U. BopoHuH paccMaTpuBaeT 3JEKTPOHHBIE NOKAa3aTENbCTBA KaK CaMOCTOSTENBHBIM BHUJ J1OKa3a-
TEJBCTB, OTHOCA K HUM KakK 3JIEKTPOHHBIE HOCHTEIH MH(POPMAIINHY, TaK B CaMy SJIEKTPOHHYIO HH(OPMAIIHIO
B (hopMe AIIeKTpOHHBIX TokyMeHToB [0, c. 80].

[To muenuto A.C. AnekcannpoBa, B HIU(POBYIO 30Xy CTapble 3alpeThl U OrPaHUYCHUs, TPAKTUKOBAB-
yYecss B TPAAULHUOHHOM JOKAa3bIBAaHUU [0 YTOJOBHBIM JI€JaM, yTPAauMBalOT CBOK aKTyalbHOCTb. [Ipumnuio
BpEMSI CHATHS APYTUX CIEJCTBEHHBIX OrpaHUYEHUI Ha UCIOIB30BaHKE MHPOPMANUU B JOKa3bIBAaHUU OOBH-
Henwus [0, c. 137].

B. H. I'puropseB u O. A. MakcuMOB yTBEPKIAJIH, YTO CIEAYET 38 {yMaThCs O BBIACICHUN IEKTPOHHBIX
HOcHTeNer MH()OPMAaIMU B OTIENbHBIN B (MCTOYHHK) JOKA3aTEIbCTBA M OMPEIEIIUTh €r0 KaK «IpeaMeT,
coJiep Kallliii 3HAYUMYIO JUIsL YTOJIOBHOTO Jenia MH(popMalnio, CO3IaHHYI0 HE B MPOLECCE PacCiIeOBAHUS
(packpbITHsl) YTOJIOBHOTO JeJia, BOCIPHUATHE KOTOPOH HEBO3MOXKHO 0€3 HCIOJIB30BaHUS 3JICKTPOHHO-
BEIMHACTATENBHBIX cpencTBy»|0, c. 4].

CornacHo P. Y. OxoHEHKO, AJI TOTO YTOOBI SIEKTPOHHOE JOKA3aTEIBCTBO KaK HAYYHOE TTOHATHE HMe-
JI0 TIPaBO Ha CYIIECTBOBaHHE, HEOOXOJMMO HAIOJHHUTH €TO COJICPXKAHUEM, BHIJICTUTh B COOTBETCTBYIOIINX
SIBJICHUSIX JEHCTBUTEIBHOCTU TE€ MPU3HAKU, KOTOPBIE HMMEIOT IOPUAMYECKOE 3HAYEHUE U TOIJIEXKAT y4eTy
3aKOHO/IaTeNIeM TIPH BBIPa0OTKE HOBBIX IpolleccyanbHbIX mpasui [0, c. 123].

B kauecTBe npumepa CyKISHHH O HEMPU3HAHUU JIEKTPOHHBIX J0Ka3aTeIbCTB KaK CaMOCTOSATEIHHOTO
BHJIA 10KA3aTENbCTB MOKHO OTMETUTH CIEAYIOIINE B3IJIsAbI YUECHBIX.

C Touku 3peHus CTAOMIBFHOCTH JI0Ka3aTenbeTs, JI.B. 'omoBKoO cuuTaer, 9To B BUPTYaIbHOM MEpPE BCE
TaK e JTUHAMHYHO, KaK U B peasbHOM. Takne TeXHOJOTHH, KaK OJIOKYEHH HampuMep, B HACTOSIIEE BpeMs
HE MOTYT HaBCeTJia 3alllUTUTh JI0Ka3aTelIbcTBa OT (anbcupukanmu. [103TOMy 31EeKTpOHHBIE TaHHBIE HUYEM
HE OTIMYAIOTCS OT JIIOOBIX JIPYTHX JA0Ka3aTrelbCcTB. [103TOMY 3IIEKTpOHHBIE JTOKA3aTeNbCTBA HE HYKIAIOTCS B
3akperuieHny B 3akoHe [0, c. 23].

[IpoBoast paznuune MeXay «MCTOYHUKAMU J0Ka3aTeIbCTBY» U «BUAAMHU JJ0Ka3aTeNnbcTB», A.M. bapanos
BO3paskaj MPOTHB CYIIECTBOBAHUS AJIEKTPOHHBIX JJOKa3aTenbCcTB. [1o ero cioBaM, HCTOYHUKOM (HOCHTENIEM)
J0Ka3aTeNbCTB (MHPOpPMAIIMK) B YTOJIOBHOM IIPOIIECCE BCET/Ia sIBIsIeTCS YenoBek. JlokaszarenbcTBa - nHDOP-
Malys CyIECTBYET TOJIbKO B CO3HAHNH YEJIOBEKa, HET YeJoBeKa — HeT nHpopMaiun. B Takom ciydae siek-
TpoHHas cpena (MHTepHeT), 371eKTPOHHBIE CPeICTBA COXpaHEHUs U Tiepeiaun nHpopMalu OyIyT He Bellle-
CTBEHHBIMH JI0Ka3aTeIhCTBAMU U HE AJIEKTPOHHBIMHU JIOKA3aTeNbCTBaMU, a XpaHuTeaamu naopmanmu [0, c.
67].

I1. I'. MapduuuH nomnaraer, 4YTo CyIMIECTBYIOIIAs CUCTEMA JIOKAa3aTeNbCTB c(hopMHUpOBaHa TaKUM 00Opa-
30M, 4TO MHOTHE U3 HHX COJepXaT B ceOe AIIeMEHTH MHBIX JIOKA3aTeNbCTB. Y NPHU3HAK «QIIEKTPOHHOCTH
MOXKHO PacTBOPHUTH B MHBIX BHJaX JIOKa3aTeNbCTB. Hampumep, paccMarpuBaTh ero Kak Gopmy, B KOTOPYIO
00JINYeHBbI HEOOXOAMMBIE JUIS Jieia CBelleHHs. B 3ToM cityuae Ham He MOHa00uTCS GOpMYIHpOBaTh TOHS-
THE «QJIEKTPOHHBIE JToKka3aTenbcTBay [0, c. 108].

DJEeKTPOHHBIE J10Ka3aTeNbCTBA TaKKe MOTYT OBITh MCIOJIB30BAaHBI B KaUeCTBE BELIECTBEHHBIX JOKa3a-
TEJIbCTB MUJIM UHBIX JIOKYMEHTOB B COOTBETCTBUU ¢ YIIK PD Ha ocHOBaHMHU UX XapaKTEPUCTUK.

I1. C. IlacTyxoB cuMTaeT, 4TO HE CJIEAYET BBOANUTH HOBBIN BUJ 3JEKTPOHHBIX JOKA3aTENbCTB, T.K. HC-
MOJIb30BaHUE BJICKTPOHHOM JO0KA3aTebCTBEHHONM MH(OpMAIMM OXBaThIBACTCS OOIIMM IMOHSATHEM JOKa3a-
TENBCTB, 1O/ KOTOPBIMHA MOHUMAIOTCS <«JII00BIE CBEACHUS», CIIOCOOHBIE YCTAaHOBUTH OOCTOSATENBCTBA, UME-
romue 3HaueHue s Aena (ct. 74 YIIK PD). Onpenensst MOHATHE «BEMIECTBEHHOE JT0KA3aTEIBCTBOY, «MHBIE
JOKYMEHTBD», HQJIO JIUIIb YTOYHUTH, YTO CBEJCHUS MOTYT OBITh B BUjE 2JIeKTpoHHOH uHpopMmanuu [0, c.

696].
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[Toxoxxero Muenus npuaepxxusaercs u C. B. 3yeB, KOTOpBIN CUNTAET, YTO, HECMOTPS Ha CYILIECTBEHHBIE
0Cc00EHHOCTH, JEKTPOHHAs WH(POPMALIUS BIIOJHE MOXKET OBITh MpPEACTaBICHA B BUIE OAHOTO W3 TPagHIIHU-
OHHBIX JI0Ka3aTEeNIbCTB — BEI[ECTBEHHOTO JJOKA3aTeIbCTBA WIIM HHOTO ToKyMeHTa [0].

K. }O. SIxoBneBa nmogHsIa HECKOJIBKO BOIIPOCOB 00 3JIEKTPOHHBIX AOKaszaTenbcTBax. Hampumep, siBns-
eTcs NI DJeKTpOHHas MH(opMalus TOKYMEHTUPOBAHHOW, T. €. COIACpKAaHUE DJIEKTPOHHOW HWHGPOPMALUH
IIPEICTABICHO 3JIEKTPOHHBIM AoKyMeHTOM? Hecér nu B ceOe anekTpoHHas nHGOpMaLus Cieapl IpecTyIuie-
HUA? DNEeKTpoHHas WHGOPMANK HEPa3phIBHO CBSA3aHA ¢ MAaTePHATBHBIM 00BEKTOM? DJIEKTpOHHAS MH(OP-
Malus Ipu yTpaTe MaTepUaibHOTO HOCHUTENS, HA KOTOPOH XpaHWiIach, MOKET ObITh BOCCTaHOBIEHA? DIeK-
TpoHHas uHpopmalus odnanaet npuzHakamu cT. 81 YIIK PO? Oreerus "nma" mnm "Het" HA 3TH BOMPOCHI,
OIIPENENINTh, OTHOCATCS JIM 3JIEKTPOHHBIE JOKA3aTEIbCTBA K BEIIECTBEHHBIM JJOKA3aTEJIbCTBAM WM OTHOCAT-
csl K MHBIM JIokymeHTam [0, ¢. 156].

AmnHanu3 npoOyeM HCIOIb30BaHus SIEKTPOHHBIX J0Ka3aTenbCTB B Poccnu u Kutae mo3Bonser OTMETUTD
CIIeAyIOIIEe.

DJEeKTPOHHBIE JOKA3aTEJILCTBA C TPYAOM IPUHUMAIOTCS CYAbSIMU.

U3-3a HecTaOMIIBHOCTH CaMUX 3JIEKTPOHHBIX TOKA3aTENIbCTB 3JICKTPOHHBIE T0KAa3aTeNbCTBA OYEHB JIETKO
MOJAENATh, a cienbl GpanbcuuKay Helnerko oOHapykuTb. KpoMe Toro, HOCKOJIbKY CylIbH UMEIOT Pa3HbIH
YPOBEHb 3HAHUM W ITOHUMAHUS SJIEKTPOHHBIX J0KA3aTeIbCTB, OHU OLIEHUBAIOT JOKA3aTEILCTBA 110 CBOEMY
BHYTpPEHHEMY YOEKACHHUIO, YTO MOXKET IMPUBECTH K Pa3IUUHBIM CTaHAApPTaM DJICKTPOHHBIX JI0KAa3aTENbCTB.
HccnenoBanue, mpoBelleHHOE IOPUINYECKIM (PaKyinpTeToM Kuraiickoro HapoJHOrO YHHBEpPCHTETA, MTOKa3a-
JI0, YTO B MOAABJIIOIIEM OOJNBLIMHCTBE CIy4aeB 3JCKTPOHHBIE J10KA3aTeNbCTBA HE ObLIM OJHO3HAYHO MPH-
3HAHBI CYJIOM JIOIYCTHMBIMH, YTO COCTaBHIIO 92,8%; Ul HEOOJIBIIOE KOJIMYECTBO OBLJIO OHO3HAYHO MPH-
3HAHO JIOMYCTUMBIM, 4TO cocTaBuio Bcero 7,2% [0, c. 110]. UToObl pemuts 3Ty mpodiiemy, M0 MHEHUIO
A. C. AnekcannpoBa, nedopMann3anys JOKa3pIBaHUS U TIEPEXo]] K camoi "mudpe", a Takke TeXHOIOTHAM
MOJIyYEHUs], Iepeiadn, MPOBEPKH ayTEeHTHYHOCTH Lu(poBoil nHpopManu. BmecTo ropuanieckoro cra-
JapTa JOIMyCTUMOCTH JIOJDKEH OBITh CTaHAAPT «ayTEHTHYHOCTH HU(POBOW MH(OpMAIMH, TPEACTaBIIEMON
cyny. KOpunuueckue TpeGoBaHMS K AOMYCTHUMOCTH U TOCTOBEPHOCTH 3JIEKTPOHHBIX JOKA3aTEIbCTB HYXa-
I0TCS B TasibHEIIIEM coBepineHcTBoBanuuy [0, . 138].

KoHdmukT Mexmy ObICTPBIM pa3BUTHEM JICKTPOHHBIX JTOKA3aTENbCTB U OTCTAIOMINM XapaKTEPOM 3aK0-
Ha TI03BOJISIET ONPEAETUTH CeAyIOIIee.

DJEeKTPOHHBIE JOKA3aTeNIbCTBA MOCTOSHHO Pa3BUBAIOTCA, MPUUEM 3JIEKTPOHHBIE HOCUTEIH HMH(OpMa-
UM BapbUPYIOTCS OT MATHUTHBIX JICHT M )KECTKUX JUCKOB J0 COBPEMEHHBIX 007IauHbIX XpaHuaum. Kaxnas
TEXHOJIOTHYECKasi WHHOBAIMS HAaKIIaJbIBaeT TpeOOBaHUS Ha OOHOBIICHHE W COBEPIICHCTBOBAHME 3aKOHA
(HampuMep, NpoLeLyphl JOKa3bIBAHUS, METO/IbI JOKA3bIBAHUS H T. 11.).

JI. B. T'onoBko, koMMeHTHPYS TiepedeHb Joka3aTenscTB B YIIK P®, orMermi, 4to HM OMH mepedeHb
He crmocoOeH YrHaThCs 32 pa3BUTHEM JKHU3HHU, OCOOEHHO CErO/IHS - B YCIOBHUSX HAYYHO-TEXHHYECKOTO TPO-
rpecca, paciBeTa HH)OPMAIIMOHHBIX TEXHOJIOTHH, MOSBIICHUSI BUPTYalbHON nHpOpManuu u T. 1. [0, c. 445].

B T0 e BpeMs HOBbIE pa3pabOTKH B 00J1aCTH 3JIEKTPOHHBIX JOKA3aTeIbCTB OyIyT MPEabSBIATH Oosee
BBICOKHE TPEOOBAHUSA K CYABSIM JUISI UX BO3MOKHOTO MPUMEHEHHUS M WCIOJIB30BaHMs. JTO OMpEAeNseT, YTo
CYIbH U ceiuac HY>KAaloTCs B MOAJIEPKKe MPOECCHOHANBHOTO U TEXHHUUYECKOTO TepcoHana, U TeM OoJjee
OyZAyT aKTUBHO B 3TOM HY>KIAaTbCS M B OCJIEAYIOIIEM.

[Ipobnema npaBoHApyIICHUH, BOSHUKAIOIIASl B CBSI3U C IEKTPOHHBIMU J0KA3aTEJIbCTBAMH, MO3BOJISIET
OTIPEIETTUTH CIIEyIOIIEe.

B GonbimmHCTBE CilyyaeB 3JEKTPOHHBIE 10KA3aTeIbCTBA BOSHUKAIOT U3 JaHHBIX, KOTOPbIE T€HEPUPYIOT-
Csl OTZENBHBIMU JIMIIAMHU B X0JIe UX JesTenbHocTy B MHTepHeTe. Korna cnenoBarens momydaeT 31eKTPOHHbIE
JI0Ka3aTeNIbCTBA, BCE JIAHHBIEC JIOJDKHBI ObITh CHCTEMAaTHYECKH MPOaHATM3UPOBAHBL, YTO MOXKET MPHUBECTH K
HapYIIEHHIO TMYHOW KU3HU rpaxaad. OnepaTopaM OHJIAWH-TIIATGOPM TaKKe CIOXKHO 0Ka3aTh IMOMOIIb CY-
neOHBIM OpraHaM M3-3a PUCKa YTEUKH HJICKTPOHHBIX AaHHBIX M HETATHBHOTO BIMSIHUS HA PEIyTaLUIO ILIaT-
¢opmbl. B Kutae mpaBmia MCKIIOUEHHS HE3aKOHHBIX AJIEKTPOHHBIX JOKA3aTENbCTB €Ile HECOBEPIIECHHHI,
MTO3TOMY €CITM TaKHhe JI0Ka3aTeIbCTBa OyIyT MOTydeHbl, TO OHA MOTYT OBITh IPU3HAHBI HE3aKOHHBIMHU.

[Ipobnema myTaHULBI MEXAY SJIEKTPOHHBIMH U BELIECTBEHHBIMH J10Ka3aTeIbCTBAMH IT03BOJISICT aKICH-
THPOBATh BHUMaHHE Ha CIEAYIOLIEM.

[Ipu nccnenoBanny yroJIOBHBIX A€ BBISIBICHO, YTO MPH M3BSITHUU DIEKTPOHHBIX HOCHTENEH nH(popMa-
ud, B 93% ciaydaeB OHU MPU3HABAINCH BEIIECTBEHHBIMU JTOKA3aTEILCTBAMH U JIUIIb B 7% — WHBIMH JOKY-
meHtami [0, c. 214]. B kuraiickoii cyneOHOH npakTUKe pacnedaTanHble ucropun yara WeChat, CKpUHIIOTHI
U T. 1. TAK)KE YaCTO PacCMATPUBAIOTCS KaK MUCbMEHHBIE I0KA3aTeNbCTBA. DTO MyTaHWUIA B TMOHATHSIX H OC-
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HOBHBIX XapaKTepUCTUKAX 3JEKTPOHHBIX M MUCbMEHHBIX JokazarenbeTB. CormacHo JI. B. ['omoBko, B 60b-
IIMHCTBE CIIy4acB CyACOHOH MpaKTUKE yHaeTcs aJalTUPOBAThCS K HOBBIM pealiusiM, BKJIaJbIBasi HOBBIE
CMBICIIBl B TPAJULIMOHHBIC TIOHSTHS, HAIIPUMEP, KOTAa BEIIECTBEHHBIMU A0KA3aTeIbCTBAMH CTAJIM IPU3HA-
BaThCsl HE TOJBKO HOXKM U MHUCTOJIETHI, HO M PAa3HOr0 poja HOCHUTENH, HAa KOTOPbIE B XOAE CIEICTBEHHBIX
JEUCTBUIT MEPEHOCUTCS MH(POPMAIIMS U3 COLHMANBHBIX ceTeid, IuTepHera u T. 1. [0, c. 445].

A.P. lllapumoBa moI4epKrUBaeT, 9TO MUPPOBOH HH(YOPMAIINU B CYIONPOU3BOICTBE Ha 0a3e TEXHOJIOTH-
YECKMX METOJI0B 00palleHHs ¢ Hell OTeUeCTBEHHBIN IPOLIECC OCTAHETCS Ha MO3ULUX [IPUCIOCOOIEHUS ee K
cTapbeiM (GopMaM, pa3pblB BO3MOKHOCTEH (OPMBI U coaepikaHus OyneT yBennuuBaThcs. Popma OKaKeTcs
BCe MeHee CrocoOHOH mepenaBath cBoicTBa cogepkanus [0, c. 85].

OnHo¥M M3 BaXXHBIX NPUYUH TPAHC(HOPMALMH JIEKTPOHHBIX IO0KA3aTEIbCTB B MUCHMEHHBIC SIBIISIOTCS
TpaJUIIMOHHBIE B3IIAABI O TOM, YTO JIEKTPOHHBIE JOKA3aTeIbCTBA - 3TO TO, YTO JIIOIU HE MOTYT (PU3NYECKU
OLIYTHTh, U JIIOASAM HE SCEH MEXaHU3M HX JEHCTBUS, IIO3TOMY CUHUTAETCS caMO COOOW pa3yMeEIoIIUMCS, Y9TO
3JIEKTPOHHBIE JOKA3aTeIbCTBA MOXKHO JIETKO C(habCUPULIUPOBATD U JIETKO MOAEIATS.

HoBoe pa3BuTHe 37MeKTpOHHBIX HOKa3arenbcTB B Kutae - mokasartenbcTBa Oonblinx NaHHbBIX (Big
dataevidence).

Ha ocHoBe 371€KTpOHHBIX J0Ka3aTenbCTB B KuTae nosBUINCH 10KAa3aTeNnbCTBa B BUAE OONBLINX JaHHBIX,
KOTOPbIC BBI3BAIM HHTCHCUBHBIE CIIOPHI Cpeld KUTACKUX yu€HbIX. Ha naHHBI MOMEHT HET €JUHOTO OIpe-
JleJIEHUS MOHATHS "MOKa3aTelIbCTBA OOJIBIINX JaHHBIX".

ITo muenuto mpodeccopa Oanp U, cBoiicTBa qOKa3aTENbCTB OONBLIMX JAHHBIX TaKOBHI: BO-TIEPBBIX,
o0muii 06beM HeoOpabOTaHHBIX JAHHBIX B KAa4eCTBE JOKA3aTENILCTB HACTOJIBKO OTPOMEH, YTO HE MOXKET
OBITh IPOYNTAH YEJIOBEKOM B JIOITyCTUMBIX MpeJieNnax; BO-BTOPBIX, HA00p HeoOpaOOTaHHBIX JaHHBIX MPeood-
pasyeTcst B OTY4ET OOJNBIINX JAaHHBIX C OTPaHHYCHHBIM 00bEMOM HH(OPMALMU MOCPEICTBOM aHaln3a 0ob-
LIMX JaHHBIX, MPEXKAE YeM OH MOXKET ObITh BOCIIPHUHST JIMILIOM, yCTaHaBIMBarOLMM (akT. /JokasarenbcTBa
OOJIBIIMX NAaHHBIX HE SIBISIOTCS HEACIMMBIM OJHOPOAHBIM LIENIBIM; OHHM COCTOST M3 JIBYX YacTel - Habopa
OOJIBIINX JAHHBIX M 0TYETa 00 aNrOPUTMHUUECKOM aHanu3e Habopa 6ospmux naHHbX [0, c. 146].

O knaccudukanuu JOKa3aTeNbCTB OOJIBIIMX AAHHBIX, HEKOTOPBIE YUEHBIE CUUTAIOT, YTO AOKA3aTellb-
cTBa OOJIBIIMX JAHHBIX OTHOCATCSI K 3JIEKTPOHHBIM JOKa3aTeldbcTBaM. OIHAKO MEXIY I10Ka3aTelbCTBAMU
OOJIBIINX JaHHBIX M AJIEKTPOHHBIMHU JOKA3aTEILCTBAMH BCE €I CYNIECTBYIOT pa3nius. X0Ts 00a OHH I10-
JararoTcsl Ha pa3BUTHE MH(POPMAIMOHHBIX TEXHOJIOTH, HO Ha CTaJNH Pa3BUTHS, DJICKTPOHHBIC 10KAa3aTelb-
CTBa SIBJIAIOTCSI HAa4alnbHOW (QOPMOI HOKa3aTeIbCTB OOJNBIIMX JAHHBIX, JOKA3aTENIbCTBA OOJBIINX AaHHBIX
OBbUIN OT/ENEHBI OT 3JEKTPOHHBIX JOKA3aTEIbCTB U Pa3BUBAIUCH HE3aBUCHMO.

C TOYKH 3pEeHHUs] OTHOCHMOCTH U JIOCTOBEPHOCTH JIOKA3aTeIbCTB, 110 CPABHEHHIO C AJIEKTPOHHBIMH JIO-
Ka3aTeJbCTBAMH, JJOKa3aTeNIbCTBA OOJIBIIMX JAaHHBIX MEHEe OTHOCUMBI K (haktam agena. JokasarenbcTBa
OOJIBLIMX JaHHBIX COAEP)KaT OrpOMHbIE 00beMbl MH)OPMALMU U CJIOXKHBI ISl YTEHHUS, YTO TPeOyeT MHOTO-
KpaTHOW OYHMCTKHU W aHaju3a Jjsl IpeoOpa3oBaHusi HHPOPMAIUK B TIOHSATHBIC JIIOASM JI0Ka3aTelbCcTBa 00JIb-
MHUX AaHHBIX. UTO KacaeTcs MEeTOI0B IPOBEPKH, TO MPOBEPKA JIOCTOBEPHOCTH AIIEKTPOHHBIX JIOKA3aTEIILCTB
sBIsieTcs: OoJiee MPOCTOil, B TO BpeMs Kak MPOBEPKa J10KA3aTeNbCTB OONBLINX JaHHBIX OMUPACTCS HA TEXHH-
YECKYIO CIIOKHOCTh ¥ TPEOYET MPOBEPKHU C ITOMOIIBIO CIIOKHBIX aJITOPUTMOB.

B cyneOHol mpakTHKe, MPeICTaBIss JOKAa3aTebCTBA, CYIbU MOTYT HANpsIMYIO BBEIOpATh 3JIEKTPOHHBIE
JI0Ka3aTeNIbCTBa, CBA3aHHBIE ¢ (hakTtamu Jena. [IpencraBiaeHHas nHGOpMays OTAEICHA OT OPUTHHAIBHBIX
JaHHBIX. B mpouecce npeacTaBieHus AOKa3aTeNbCTB OOJIBIINX JaHHBIX BCs IIaTdopma MOCTOSHHO OOHOB-
JSIeTCSL U M3MEHSIETCS, TIOATOMY JIOKa3aTeIbCcTBa OOJBIINX JAHHBIX MOTYT OBITh H3MEHEHHI B JII000E BpeMmsl, a
n3MEHEeHus1 B nHpopManry OOJBbIIUX AaHHBIX HecTaOWibHbIL. [103TOMY, 4TOOBI OOECIIEUNTh JOCTOBEPHOCTh
JIOKa3aTeNIbCTB OONBIINMX JAHHBIX, JOKa3aTelIbCTBA OONBLIMX AAaHHBIX M IUIaT¢opMma OOJBIIMX JaHHBIX
JIOJDKHBI OBITH TIPEJICTABICHBI OJTHOBPEMEHHO.

B yronoeHo# cepe, B CBSI3U ¢ OrpaHUYCHUSIMHA B (pOpME U JIOCTOBEPHOCTH JIOKA3aTENbCTB, OOJBIIHH-
CTBO JJOKa3aTEJILCTB OOJIBIINX JaHHBIX BCE €IIE MCIOJB3YIOTCS TONBKO KaK CIEACTBEHHBIH HHCTPYMEHT LIS
WCCIIEIOBAHMUS ¥ OI[EHKH KPUMHHAIBLHBIX YIIMK, 0e3 popMUpoBaHuUs TpaBMil sl CYIeOHOTO paCCMOTPEHUS U
npuMeHeHus. Kuralickue yu€Hble onpeenstoT He0o0X0IUMOCTh, YTOOBI JIOKAa3aTebCTBA OONBIINX JaHHBIX
CTaJI CaMOCTOATENBHBIME JJoKa3aTenbecTBaMu. [Ipodeccop Jlio IInHCHHD npeaioxkui, 4To B MIPAKTHUKE, XOTS
BO MHOTHUX Jenax B Kutae Oomnbiuue naHHble He QUIYpHPYIOT B KadecTBE JOKa3aTeNbCTB, HO BCE JKe, YMEIIO
WTPAIOT CBOIO POJIb B JIOKa3bIBAHHU, YTO BO MHOTOM TMOUHHSETCS TPAIUIIMOHHBIM B3TJIsIaM, HO TaKKe OT-
pakaeT HaJau4uue MoTpeOHOCTel B cyneOHoM qokasbiBanuu [0, c. 24]. [TosToMy ciieyeT Kak MOXKHO CKOpee
YIIy4IINTh MIPaBHjia, CBSI3aHHBIE C JI0Ka3aTelIbCTBAMH OOJIBIIMX NaHHBIX. Heo0Xommumo cpoyHO co3aaTh cH-
CTeMy TepecMOTpa JI0OKa3aTeldbCcTB OONBINMUX JIAHHBIX W CIIOCOOCTBOBATH MOBBIIICHUIO KadecTBa U A dek-
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TUBHOCTH CyIeOHOTO Mmpolecca IMyTéM pasyMHOTO MEpecMOTpa J0Ka3aTedbCTB 0odbpuX AaHHBIX [19]. Ta-
KM 00pa3oM, BUAHO, YTO HE3aBUCHUMOCTH JIOKa3aTelbCTB OOJBIIMX JaHHBIX B KuTae TecHO cBszaHa ¢
YIIy4IIEHHEM U COBEPLICHCTBOBAHUEM IIPABUII PACCMOTPEHMS, OLICHKH U MPUMEHEHHUS 10Ka3aTeNbCTB 00Ib-
LIMX JaHHBIX.

B Poccun, aHanornuHeiM 00pa3oM, HaYMHAET YACATHCS BHUMAHHE POJIM OONBIIMX JaHHBIX B MPENOT-
BPAILLCHUU U PACKPBITUU HpecTyIuieHnd. OnHAKO, MOTYT JIM JOKA3aTeJIbCTBA B BUE OOJIBIINX NaHHBIX OBITH
HE3aBHUCHMBIMU OT 3JIEKTPOHHBIX J0KA3aTEIbCTB — 3TO BOIIPOC, HA KOTOPBIH €11e MPEeICTOUT OTBETHUTb.

Takum o6paszom, poccuiickoe U KMTalCKOe 3aKOHOJATEILCTBO MO BOIPOCAM, CBA3aHHBIM C JJIEKTPOH-
HBIMH JTOKa3aTeJIbCTBAMH, IIOCTOSHHO COBEPILIEHCTBYETCS B COOTBETCTBUM C Pa3BUTHEM HAYKU U TEXHUKH.
VYuénsle u3 Poccuu n Kutas npoBenu mosnesHbsle JUCKYCCHU IO BONIPOCAaM, BOSHUKAMOLIMM IIPU IIPaKTH4e-
CKOM MPHUMEHEHHUH 3IEeKTPOHHBIX JA0Ka3aTeabcTB. B Oymymem Kurait u Poccust OmKHBI yKpEIUIATE TOPSIIOK
oOMeHa OIBITOM M U3y4aTh MOJIE3HBIN OMBIT APYT IpyTa.
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JlanHasi cTaThsl 3aTparuBacT NpaBuia NPOBEJICHUs OHJIalH-cyneOHoro pazouparenscta B KHP. ABTop oOpatuics
k [IpaBunam onnaiH-cynebHoro pasouparenscrsa B Haponuom cyne KHP, omyGimkoBaHHbIM Ha cailite BepxoBHOro
Hapoanoro cyna KHP. IIpennoxen ayTeHTHUHBIN MEpeBO HEKOTOPHIX MojoxeHuit [Ipasun ans 6oj1ee yeTKoro nNoHu-
MaHUs COBPEMEHHOI NpoLieTyphl OHJIaiH-cyieOHor0 pa3oupatenscTBa B KHP.

Knrouesvie crosa: yromosusrii nponecc B KHP, cynonponssozactso B8 KHP, onnaita-cynebHoe pa3ompaTeascTBO B
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This article concerns the rules of conducting online court proceedings in the PRC. The author turned to the Rules
of Online Litigation in the People's Court of the People's Republic of China, published on the website of the Supreme
People's Court of the People's Republic of China. An authentic translation of some provisions of the Rules is proposed
for a clearer understanding of the modern procedure of online court proceedings in the PRC.

Key words: criminal proceedings in China, legal proceedings in China, online court proceedings in China, digitali-
zation of legal proceedings.

Bepxosnsriit Hapogusiit Cyx KHP 18 mas 2021 roga omy6nukoan [Ipaswuna onnaiftH-cyie6HOTO pa3dn-
patenscTBa B Hapomaom cyae KHP, xotopsie BcTtymunu B cury 01 aBrycra 2021 roma. [lanusie Ilpasmia
COOTHOCATCSI C YTOJIOBHBIM, I'PRXKJAHCKUM IPOU3BOACTBAMH U IIPOU3BOJCTBOM 110 aJIMUHUCTPATUBHBIM CIIO-
pawm. IIpaBuiia omybnukoBansl Ha caiite Bepxosroro Hapoanoro cyna KHP [1].

st ocymectBienus [IpaBui Oblia co3ana dIeKTpOHHAs cyaeOHas iaTdopma, Ha KOTOPOi CyOBEKThI
CyAeOHOTro pa3dupaTenbCTBa TOJDKHBI IIPOUTH PETUCTPAIIHIO JUTS TTOYUSHHS CIIEIHaIbHON YIeTHON 3aIlucH
W JanpHenIero BxoAa Ha 3ty miargopmy. [lnatdopma sensercs equHoOM U1 BceX HAPOJHBIX CYIIOB, B TOM
gucie u Juisi BepxoBHoro HapoaHoro cyaa [2].

[anneie [IpaBuiia BISIOTCSI HOPMAaTUBHBIM aKTOM U PYKOBOJCTBOM K JIeHCTBHIO 111 HapoHbIX cya0B,
OTOMY 4TO Kak HaM u3BecTHO, B KHP Takue aktel kak Pa3wscHenus BepxosHoro Haponnoro Cyna u Bep-
xoBHOM Haponnoii ITpokypaTypsl IpupaBHUBAIOTCS K 3aKOHAM.

Ho npunsitust nanHbix [IpaBun B Kutae yxe cymecTBoBal M yHKIIHOHUPOBAI TIOTHOCTHIO “AJIEKTPOHHBIIN
cyn. Tak, B aBrycre 2017 rona opuimansHo ObuT coznan MHTEpHET-Ccy/ B Topojie XaHbpwkoy [3], KoTopslit pac-
CMaTpHBaeT JIeNa NCKIIFOUUTENILHBIM 00pa3oM HocpencTBaM cetd VIHTEpHET U K KOMIIETEHIIMH KOTOPOro OTHO-
CSITCS CTIOPBI 00 MHTEIUIEKTYaJIbHOM codcTBeHHOCTH B MHTepHETe. [Toj00HOE HOBOBBE/ICHHE CTANI0 KAYeCTBEHHO
HOBBIM 3TalloM B IM(pPOBU3ALINK Tpoliecca Cyaonpon3BoacTea [4, €. 15]. U yxe k konity 2019 rona kuraiickue
OHJIAWH-CYZIBl PACCMOTPEIN OKOJIO TPEX MUJUTMOHOB CYIEOHBIX A€M, CPEeAN KOTOPBIX HanOojee MOMyJISIPHBIMU
CTaJI TOPTOBBIE CIIOPBHI, Jiefia B 00JIaCTH aBTOPCKOT'O NpaBa U JISKTPOHHON KoMMepLIH [5].

Onutaiin-cyie0HOE pa30UpaTesIbCTBO UMEET TAKYIO XKe IOPUIMUECKYIO CHIIY, YTO M Pa30MpaTesIbCTBO B
OOBIYHOM IOPSIZIKE.

[ToMumoO OOLIMX MPUHILIMIOB, YCTAHOBJIEHHBIX 3aKOHOAATENBCTBOM KuTast anst cyneOHOro mpou3BoA-
cTBa, HaponHeiM cymaM Takke HaJjIeKUT IPUHUMATh BO BHUMaHHE CIIEIYIONIME MOMEHTHI IIPH MPOBEACHUN
CyZeOHBIX Pa30UPaTENBCTB B PEXKUME OHJIAINH:

- cyaeOHbIe OHJIalH MPOLEYPHI TOJDKHBI CTPOIO COOTBETCTBOBATH 3aKOHY;

- JIOJDKHBI OBITh YCUJICHBI TEXHUYECKUE TApaHTHUH JIOCTYIIA K CyIeOHO ruaTtdopme;
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- IIOJKHBI COBEPUICHCTBOBATHCSA MEXaHU3MBI, MOBHIIIAIONINE P PEKTUBHOCTH CYyACOHOI CUCTEMBI;

- IIOJKHA OCYILECTBISIThCA 3aIIMTa FOCYJapCTBEHHONW, KOMMEPUECKOM, IMYHOW U HHBIX BUAOB TalH;

- HApOJHBIN CyJ] He MOXKET NPHHYXKIATh K OHJIaHH-CyAeOHOMY pa30upaTenbCTBY HIIM CKPBIBATH OT CTO-
POH U IpyTHX YYaCTHHUKOB IIPOIIECCA TAKyI0 BO3MOYKHOCTH;

- cyneOHas miardopma oKHA 00ECIeYUTh YA00CTBO JOCTYIA, ONTUMHU3ALUIO0 CYACOHBIX YCIYT, CO-
KpalleHrne CyJeOHbIX H3JIepKeK, MOBBIMIeHNEe YPPEKTHUBHOCTH pa3pelIeHnss CopoB (B YaCTHOCTH, OTHOCH-
TEJIFHO TAaKUX TPYII HAaCEIEeHHs KaK HECOBEPIICHHOIETHNE, OKIIbIC M MHBAIHIEI).

B IlpaBunax moapoOHO ykazaHbl BHIBI IPOU3BOJACTB, KOTOPbIE MOTYT OBITH PACCMOTPEHBI B OHJIAlH
(dbopMmarte, cpenu HUX:

- TPaXXIAaHCKHE U aJMUHICTPATUBHEIC JEIa;

- YrOJIOBHBIE JieNia, PACCMATPUBAEMbIE B YCKOPEHHOM IOPSIKE, Aea O CMATYCHUH HaKa3aHWs, Jena 0o
YCIOBHO-OCPOYHOM OCBOOOXKICHUH;

- CIeHUaIbHBIC TPOLIEAYPHl TPAXKIAHCKOTO ITPOU3BOACTBA (B KAadeCTBE IPHMEpa MOXKHO IPHUBECTH
0aHKPOTCTBO);

- U MHBIE BUJIbI, IEPEUNCIICHHBIE B CT. 3 cOOTBeTCTBYIOIINX [IpaBu.

B cmydae, ecii oHa U3 CTOPOH COTYIACHA C MPUMEHEHHEM OHJIAHH-CyIeOHOro pa3oHpaTenbCTBa, a Apyras
CTOpOHA HE COIJIACHA, TO COOTBETCTBYIOIIHI CyCOHBIH MPOIIECC MOJKET OBITh MPOBEJEH B PeXKUME OHJIANH IS
TOHM CTOPOHBI, KOTOPasi BEIpa3uiia CBOE COTJIacue M B 00OBIYHOM TOPSIZIKE JJIsl CTOPOHBI, KOTOPAsi HE COTJIacHa.

Taxoke B [IpaBumax ectb yTOYHEHHE, COTJIACHO KOTOPOMY €CJIH CTOpOHA JOOPOBOJBHO COTJIAIIaeTCs
WM BBIOMpAeT MpOBE/ICHHE OHJIAH-Cy1e0HOr0 pa30upaTenbCcTBa OTHOCHTENILHO HEKOTOPBIX MPOLEYp CYy-
neOHOTo Mmpoliecca, TO 3TO HE 03HAa4yaeT, YTO MOJA00HOE KEeJlaHHEe CyJ AOJDKEH IOJIOKUTEIBHO TPaKTOBAThH
OTHOCHTEJIBHO JAPYTUX Mporeayp cyaeconoro npomuecca (ct. 4 [Ipapun).

OpHako, ecay OIHA W3 CTOPOH B XOJIe CyAeOHOro pa3OmparenbcTBa TpeOYyeT CyIONpPOW3BOJNCTBA B
OOBIYHOM pEKUME JUIS TOH CTOPOHBI, KOTOpast BEIOpasia OHJIaliH GopMmar, ToO Ha YCMOTpEHHE Cya MPON3BOI-
CTBO MOJKET MOJHOCTBIO OBITh MepeHeceHo B oduiaiiH. [IpuunHaMu 3TOro MOTYT OBITh: TPYJHOE U 3alyTaH-
HOE J1eJ10, He0OOXOIMMOCTh IMTPOBECTH MEPEKPECTHBIN JONPOC B peKUMe o(IaitH, He0OX0IMMOCTh, CBSI3aHHAS
C IIPEIOCTaBICHUEM J0KA3aTeNILCTB M MHbIE IPHYMHBI, KOTOpbIe ycTaHoBIeHHI [IpaBuinamu (ct. 5 [IpaBw).

Ecnu cropona mpenocraBuna xanoly W Ipyrue MaTepualibl, KOTOPbIE COOTBETCTBYIOT TPEOOBAHUSAM B
OHJIalH peKuMe, TO OyMa)KHbIe KOIIMHU yXKe MPEAOCTaBIATh He HYx)HO (cT. 9 [IpaBun).

Kpome xao0bl peJocTaBIsTh B OHJIAIH peKUME MOJKHO TaKKe U JIOKa3aTeNbCTBa, MyTeM HX CKaHHPOBa-
HHS1, KONIMPOBaHKS, pacln(ppoBKU. B cuTyarmu, Korja CTOpoHe 3aTPyIHUTENBHO IPEIOCTaBUTh JIEKTPOHHBIE
MaTeprallbl CaMOCTOsATENbHO, HapoMHbIl cy/l MOXKET MOMOYb CTOPOHE B DJIEKTPOHHOM 00paboTKe TAKUX MaTepH-
aJIOB ¥l UMITOPTE MX Ha Tatdopmy i nanbHeiIero cyaeonoro pasouparenscrsa (ct. 11 [Ipasmn).

[Tomumo BBIIIECKa3aHHOTO y HapomHoro cyma Bcerga ocraercsi mpaBo TpeOOBaTh OT CTOPOH IPEIo-
CTaBJICHUsI JOKYMEHTOB H TpeaIMeToB B opuruHaie. B [IpaBunax Taxke nepedncieHbl KOHKPETHBbIE 00CTOs-
TEJNBCTBA, KOTOPHIE CIIOCOOCTBYIOT TakoMy perieHuto. B [IpaBuiax Takke moapoOHO pacrycaH MOMEHT Xpa-
HEHUS M TIPOBEPKH HA MOJIMHHOCTH OJIEKTPOHHBIX JAaHHBIX M MOMEHT IPEIBSBICHHS TAKHX JAQHHBIX
CTOPOHAMH JIPYT APYTY.

Uro kacaetrcss HapoaHoil mpokyparypsl, TO 3[1eCh HEOOXOJMMO CKa3aTh, YTO €CJIM OHJIAHH-cyJeOHOe
pa30upaTenbsCTBO MPUMEHNMO K JeIaM, B KOTOpPBIX ydacTByeT HapopHasi mpokypaTypa, To 00s3aTeIbHBIM
SBJISIETCS TIOJyYCHHUE €€ COTIIacHsl.

[IpaBuaMu Takxke MpeayCMOTPEHa OTBETCTBEHHOCTD 32 pa3rialleHue WH(POPMAIUK NIPU OCYIIECTBIIE-
HHHM OHJIAfH-Cy1e0HOTO pa30upaTeNbCTBA M HapyIIeHNE MOPs/IKa NPUMEHEeHUs JaHHbIX [IpaBn.
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CpaBHEHHE MOAXOA K MOHWMAaHUIO M PAa3BUTHIO KPUMHUHAINCTUIECKON TEXHUKH. B pabore mpuMeHEeHbI Takke oOre-
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The article examines the regulatory legal acts in the People's Republic of China and the Russian Federation, and
also considers the methodology for conducting an inspection of the scene of the incident in the compared states. Con-
clusions are drawn about the possible borrowing of legal norms in the compared states. Examples of key differences in
the inspection are given. The purpose of the work is to study regulations, compare the approach to understanding and
development of forensic technology. The work also uses general scientific and special research methods (analogy, anal-
ysis, synthesis, comparative law).
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[IpoBozrinamennas B 1949 rony Kuraiickas Hapognas Pecybnuka onupanachk Ha TOJAEPKKY CIienna-
nctoB COBETCKOro COI03a, BKIIOYask 00J1acTh IOPUCTIPYACHIUH, B TOM YHCJIe U KPpUMUHAIUCTUKY. OHaKO,
M3-32 U3MEHEHHU TOCYAapCTBEHHO-TIPABOBBIX OTHOIIEHUH MOYTH MOJHOCTBIO IPEPBANCH U HAYYHBIE CBA3U
MEK/1y COBETCKUMH U KUTAHCKUMHU KpUMUHATHCTaMHu [6, ¢. 141-150].

3a npomemue roasl B KHP nomyunnm 3ameTHoe pa3BUTHE KPUMUHAIMCTUYECKAs TEXHUKA U OKCIIEPT-
HO-KpUMHUHAJIMCTHUECKas MpakTHKa. X TocTukeHHs HACTOJNBKO YCNEUIHBI, YTO IPEACTABISAIOT UHTEPEC U
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JUTSE POCCUMCKOTO KPUMHHAIMCTUYECKOTO 00ecredueHrs 0ophObl C MpecTymHOCThI0. B TO e Bpems, momo-
JKEHUSI KPUMUHAIUCTUYECKON TAKTUKU U MCIIOJIb30BAHUE METOJIMK PAcCleIOBAHUS MPECTYIICHUNA HE MOIy-
YA TOJDKHOTO Pa3BUTHS, a TAK)KE IO OIEHKAM CHENHaINCTOB-KPUMHUHAINCTOB X YPOBEHb HE U3MEHUIICS
C CepelMHBI BAIATOTO BeKa. B Hacrosmee BpeMs MPOUCXOANUT OOpaTHBIA MPOIIECC, B CBSA3U C Y€M CTOUT
pa3o0paThCs: Kak NajIeKo Pa3oluICh KPUMHHATUCTUYCCKIE TCOPUH JTAHHBIX CTPaH.

OcMOTp MecTa MPOUCIIECTBHS — HEOTIIOKHOE CIIEACTBEHHOE JIEHCTBHUE, 3aKITIOYAIOIIeecs] B HETIOCPeI-
CTBEHHOM BOCIIPHSITHH ¥ HCCJIEIOBAHUH CIEJCTBEHHON IPyNION MPU3HAKOB PA3IUYHBIX OOBEKTOB B IENSIX
oOHaApYKCHHUS, UCCIICIOBaHMUs, (DUKCAIIUU CIICJIOB MPECTYIUICHUS, IPUOOIICHHS K MaTepualiaM Jieia JaHHbIX,
YKa3bIBAIOIIMX HAa 3HAYMMEIC JJIs HEro oOctosTenbeTBa [9, €. 435-454]. Ho 3rot e Tepmun B Kutae [4]
WHTEPIIPETUPYETCS KaK BUJ CIIEACTBEHHOH JEATEIHHOCTH C MCIIOIH30BAHUEM HAYyYHO-TEXHUYECKUX CPE/ICTB
JUTSL OCMOTpa MECT, IPEAMETOB, JIUI, TPYIIOB U T.JI., CBA3AHHBIX C NPECTyIICHUAMU. FIMEHHO O CpaBHUTEIb-
HOW XapaKTEpUCTUKE JaHHOIO CIIEICTBEHHOIO IEUCTBUSA B KpUMHHAIMCTHUYECKOW Teopun Poccuiickoin ®e-
nepauuu u KHP u noiiner peus.

Haunem c¢ Toro, 4To Ha MecTe COBEpIIEHNUS MPECTYIICHUS BCET/Ia OCTAIOTCS Cleabl cofestHHoro. K Hum
MOTYT OTHOCUTBCS: OPYIUs MPECTYIJICHUS U CIACABl TPAHCHIOPTHBIX CPEICTB, OTIEUYATKOB HOT, PYK, OCTaB-
JICHHBIX Ha Pa3HBIX BeIIaX W MOBEPXHOCTAX (HANpPHUMEp, CTEKIIO, TOBEPXHOCTh ancka). OOHapyKeHHBIE H
3a)UKCUPOBAHHBIE CIIENBI MPH OCMOTpPE AAl0T OOMIMPHYI0 WH(POPMAIMIO, KOTOpas HUCMONB3YeTCS Ui TO-
CTPOCHUS CIEACTBEHHBIX BEPCHM U MPOU3BOICTBA PA3TUIHBIX BUIOB IKCIICPTHU3.

VIIK KHP mocesimaer rinaBy ocMOTpy, Kak CJIEICTBEHHOMY JEHCTBHIO, OHa HOCHT Ha3BaHUE:
«#h3. Kif» («Cnencteue m nposepka») [3, cr. 101-108]. B Heil roBOpUTCS O TOM, YTO JO3HAHHE M
OCMOTpP MECT, IIPEAMETOR U T.II. MPOU3BOISITCS CJICIOBATEIIEM OPraHOB OOIIECTBEHHON 0€30MaCHOCTH C TIPH-
BIICUCHHEM JIHII, 00Jaaf0NIUX CIIEUATEHBIMA 3HAHUAMU. [Ipr 3TOM, 10 IPUOBITHS YIIOTHOMOYEHHOTO Cie-
JIOBATEIIS, JIFO00E Moapa3aeiicHHe OPraHoOB OOIECTBEHHOM 0€30MacHOCTH 005S3aHO B3SATh IO OXPaHy MECTO
npectyruieHus. [ BBIC3HBIX MPOBEPOK HEOOXOIUMO HAJIMYME JOKYMEHTOB, IMOATBEPIKIAIONIMX ONpere-
JICHHBIC JICUCTBUS, JIBA CBUACTENS, KOTOPBIC SBJSIOTCS OSCIPUCTPACTHBIMU TPaKIaHAMK 10 OTHOIICHHIO K
nery. HemocpeacTBeHHO, TEPMHUH «CBHIIETENb» aHAJIOTHYEH POCCUHCKOMY TEPMUHY «IIOHSTOW» HITH «Ode-
BHJIEID» B 3aBUCHMOCTH OT repeBoa [3, ct. 106].

OOmue mpoleccyanbHbIe TSHACHIIMM HOpMATHBHON 0a3bl Poccun m Kutast oTpakaroT NMOJUTHYECKUE
KypChl U TIPHOPHUTETHI NaHHBIX cTpaH. Hampumep, YIIK P® [2, ct. 176177, 180] cocpemoraunBaeTcs Ha
0COOCHHOCTSX OTCUETa BPEMEHU MPOU3BOICTBA OCMOTPA, MPABUIIAX U3BATHUS BEIIECTBEHHBIX JOKA3aTEIbCTB
Y COOJIIOJICHUH TIPY TMIPOU3BOJICTBE CIECTBEHHBIX JAEUCTBUI mpaB rpaxaad. B «lIpaBunax npoBeneHus BbI-
€3[IHOTO pacciueoBaHus [4, CT. 5] Takke UACT peub O METOJUKE ACHCTBUM, HO BCTPEUAIOTCS SKCTPAOPIU-
HapHBIE CTaThH 00 OCMOTpE, He HMEIOIINE aHAIOTOB B POCCHIICKOM 3aKOHOAATEIhCTBE 3a CUET CBOCH HIIE0-
JIOTUYECKON HaIpaBiIeHHOCTH [4, cT. 37]: «Ipu 0OCMOTpe MeCTa KPaMOIBHOTO JIeJia JOJKHBI HCTIONH30BATHCS
METOBI ISl YCTPAHECHHSI JIO3YHI'OB, JTUCTOBOK, TUTAKATOB U T.II., HOCAIINX PEAKIIMOHHBINA XapaKTep, a MECTO
mocie cOopa J0Ka3aTeIbCTB CBOEBpeMEHHO ounineHoy». [lomoOHoe aist Poccuu sBnsieTcst mEpeXUTKOM TIPo-
IJIOTO.

Pasuuiia BeIIeICHHS CTaM TIPOIECca OCMOTPa MECTa IMPOUCIIECTBUI 00pa3yeT 0a3uc cpaBHUBACMON B
JTAHHOM CJIy4ae CHCTEMBL. 10 €CTh, OCMOTp MecTa mpowuciiecTsus B Poccuiickoit denepannu — 3T0 TpEX-
STAIHBIN MOCTYMATENBHBIA MTPOIECC, COCTOSIINN U3: IMOATOTOBUTEILHOTO dTamna, pabodero sTarma, BKIFOYa-
FOIIETO OOIIYI0 U JICATEIbHYIO CTAJUI0, U 3aKIIOYUTEIBHOIrO 3Tana. Kuralickue KpUMUHAIKMCTBI, HAIPOTHUB,
BBIJIETISIIOT KOMIUIEKCHBIE MEPOIIPHUSATHS, SBISIONTUECS PAa3HOBUTHOCTSAMH JEATEILHOCTH 110 OCMOTPY: TOJIe-
BO€ 00CIIeZIOBaHUE, UCCIIEIOBATEIBCKUI BU3UT U 3aKIIFOUUTEILHBINA ATAII.

Crenyer pa3oOpathbcs nmojpoOHee B JaHHBIX dTarnax ocMotpa. [loneBoe ncciemoBanne 3aKI04acTcs B
MIPOBEJICHUH OCMOTpA IO ITyTH CIIEOBaHUS MPECTYIMTHUKOB Ha MECTE MPOUCIISCTBUSA U U3 Hero. Kak mpaBu-
JI0, 3TOT 3TAl COBMEIIAET CTATUYECKOE U JUHAMUUECKOE HCCleqoBaHe MECTHOCTU. CTaTUYeCKoe paccliieo-
BaHHUE MIPOXONT KaK HAOIIOJICHHE 32 BCEMH M3MEHEHUSIMH, BRI3BAHHBIMU BCJIEJICTBUE NPECTYIICHUS HA Me-
CTE IPOMUCIIECTBHUS, 0€3 BMEIIATEIbCTBA B OOCTAHOBKY, KaK IMPAaBHJIO OHO COMPSDKEHO ¢ (oTo-(hukcanuei
00CTaHOBKH Ha MecTe TpouciiecTBus. [JuHaMuyeckoe paccieioBaHne, Ha00OpOT, 3aKITF0YAETCs B OCMOTPE,
CBSI3aHHBIX C MHIHJICHTOM IPEIMETOB, UX JETAIbHBIM UCCIIE0BAHUEM U IEPEMEIEHIUEM, ITPH HEO0X0TUMO-
CTH, HaIIpUMep, IS U3YICHHSI MECTa MOJIOKEHHS Tpyma. O3HAKOMUTENBHBIA BH3UT MPOBOIUTCS OJHOBpE-
MEHHO C paccieI0BaHNEM Ha MECTE, B HETO BKIIFOYAETCS TOCEIIEHUE MMOTEPIEBIIETO, CBUACTEIICH U COTPY/I-
HUKOB OXpaHbl Ha MeCTe Ui O3HAKOMJICHUs. Marepuanibl, MOJIY4YEHHBIE B pe3yJbTaTe CICACTBEHHBIX
BBIE3]IOB U OCMOTPOB Ha MECT€, OOBEIUHAIOTCS JJIA MOATBEPKICHNS W JTOMOJHEHUs npyr apyra. Ciuemyer
OTMETHUTh CTaThI0 KMTAHCKOTO 3aKOHOIATENILCTBA [4, ¢T. 87], YTOUHSIOIIYIO, YTO MOCJIE 3aBepIICHUs 00CIIe-
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JOBaHMsI M MHCIIEKINH, COTPYAHUKN OPraHOB O0ILIecTBEHHOH Oe3onacHocTy KuTas 00s13aHbI OYMCTUTH 00b-
eKT, & BCE PACXOAHBIC MaTEPUAITbI BEIBE3TH IS YTHIM3ALINH.

OcMmoTp MecTa npouctiectBus B Poccuiickoit deneparun [2, cr. 177] HaumHAETCS ¢ TOATOTOBUTEIHHO-
'O 3Tara, TO ecTh, J0 BbIE3/Ia Ha MeCTO mpoucmecTBus. Cro1a BKIIIOYAeTCA:

1) nonyueHue Bceit nepBUYHOM HHOOPMALIUH OT JEKYPHOTO CIICOBATEIS;

2) opraHu3aIs OXpaHbl MECTa U CIICIOB;

3) ompeneneHne HEOOXOMUMOCTH MTPUBJICUCHHS CIICIIHAIHUCTOB U T.JI.

Pabounii 00mMii 3TAN COCTOUT M3:

1) u3ydeHust MECTHOCTH, €¢ OCOOCHHOCTEH;

2) ¢oro-dpukcanuu (Bce AEHCTBUS COBEPIIAIOTCS OT IEHTpa K MepHUPEpPHH HWIN OT HepHUPEPHH K IIEH-
TPY, UTO SIBIISIETCS €I1le OAHUM CXOACTBOM TaKTHK).

JeTanbHbIli OCMOTp 3aKJIIOUACTCS B TIOMCKE CIIEIOB NPECTYIUICHHSI U OOBEKTOB, CBSI3aHHBIX C HUM, IPU
MTOMOIIH JHHAMHUYIECKOTO MeTo/a. B Xoe maHHOTo BHAAa OCMOTpA MMPOU3BOAMTCS U3BIATHE U MPEABAPUTENb-
HOE HCCIICMOBAaHUE CIENOB. 3aKIIOUUTENBbHBINA dTan [2, cT. 180] uaeHTHYeH B POCCHMCKOW M KHUTaHCKOMH
npakTuke. DT0 (UKcalMs X0la U Pe3yJbTaTOB OCMOTpa B MPOTOKOJE C MOCIEAYIOUIMM CONOCTAaBICHUEM
TAHHBIX JUISI COCTABIICHUS MTOJIHOM KapTHUHBI MIPOUCIIECTBHS C U3BATHEM JIOKA3aTENIbCTB C MECTA MPOUCIIIE-
CTBUSL.

Ha ocHOBaHMM NPUBENEHHBIX TE3UCOB, MOXHO I'OBOPUTH O TOM, YTO 3aKOHOAATEIbCTBO Poccuiickoi
®enepanmu n Kuraiickoit Hapoanoit PecniyOnmkn 1ocTaTouHO CX0KH BBUAY CBOEH MpaBoBOi 0a3bl. CaMble
SIPKAE UX PAa3IAYMsl MPOSBISIOTCSA B TEPMUHOJIOTHH W OTAEIBHBIX MPOIECCyallbHBIX OrOBOpPKax. Takke Xo-
Tenoch Obl OOpaTHTh BHUMAaHHE Ha BaKHOCTh 3aMMCTBOBAaHUS HOPMATHBHBIX IMOJIOXKCHUH IJISI Pa3BHTHUS
KPUMHHAIMCTHYECKOI MPAaKTUKK U TeOpuH 00enx cTpaH. B mepByro odepenp, peub HAET O NeTaIu3aluH CTa-
Tel, OCBAIICHHBIX MTPOBEACHUIO OCMOTPA MECTa MPOUCIIECTBUS OTJENBHBIX KaTErOpHid MPECTYIIICHHUH - KaK
3TO CHIEJTaHO B KUTAMCKOM YTOJIOBHO-TIPOIECCYATHHOM 3aKOHOMATENbCTBE. JTO WMEET OONBIIYI0 3HAYH-
MOCTb BeiieacTBre Toro, uto B YIIK P® ocBeriarorcs, B OONbIIel CTEICHH, JHUIIb OOIIHE MOMEHTBI, KOTO-
pBI€ TIpH BO3HWKHOBEHHWH CIIEMU(MUYECKUX CHUTYAIlMid CTAHOBSTCSA MpoOelaMu 3aKOHOJATeNhCTBA. TeM He
MeHee, B KUTalCKOM MPaKTHKe JAEeTATN3UPOBaHA CYITHOCTh MOJUTHKO-HUACOIOTHIECKOTO MPECTYIUICHHS, YTO
MPU TIOJTHOM 3aMMCTBOBAaHHH MTPOTHBOPEUMIIO ObI POCCHICKOMY 3aKOHOIATENLCTBY, B MIEPBYIO ovepeas KoH-
cturynuu PO, tak kak Koncruryuus PO rapantupyer BceM cBoOOAy ciioBa U BepoucrnoBenanus [1, cr. 13.
28, 29], a COOTBETCTBEHHO, TIOJIOKEHHE SBISIETCS YCTApPEBIINM IS POCCHHCKOTO TpaBa U BOCTPEOOBAaHHBIM
JUTST U3MEHEHUS B KUTAlCKOM TpaBe, HACTOJIbKO, HACKOJIBKO 3TO IMO3BOJIIOT TOCYAapCTBEHHO-TIPABOBAs CH-
cTeMa, KyJIbTypHas WICHTHYHOCTD U MPaBOCO3HAHUE.
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The article deals with topical issues related to the peculiarities of the implementation of prosecutorial supervision
in the Russian Federation and the People's Republic of China. In the presented comparative analysis, the legislation of
the two states regulating the issues of the formation and development of the norms regulating the supervisory system of
these countries was studied. On a positive note, it should be noted that the article explored issues related to the history
of the origin and development of the prosecutor's office, as well as formulated conclusions and suggestions.
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Ha ceroansmunii neHb Oonblias 4acTh TOCYJAPCTB BBIICISIOT B KavyecTBE NMPUOPUTETHON 3a/adu
OBICTPOE M CBOEBPEMEHHOE BBISBIICHHE MTPOKYPOPOM HApPYILICHHUH 3aKOHA, a TAK)KE pearnpoBaHUE HA HUX C
LIEbI0 BOCCTAaHOBJIEHHSI HAPYIICHHBIX IPaB.

Takum o6pa3zom, ['enepanbHbIil pokypop Poccuiickoii denepaiinu onpeaeiseT BO3MOKHOCTb 3PQek-
THBHOCTH pabOTHI OPTaHOB MPOKYPATYPHI, B YACTHOCTH OCYIIECTBIISIOMNX MPOKYPOPCKUN HAA30pP 32 3aKOH-
HOCTBIO, YUUTBIBas PEAIbHOE YCTPAHEHUE HAPYIIECHUH 3aKOHA, a TaKKe BO3MOXKHOCTh BOCCTAHOBUTH Hapy-
HIEHHOE IMpaBO, Kak TpaXJaH, Tak W opraHusanui. YTo sBigeTcs OYEHb Ba)XKHBIM MOMEHTOM B
(YHKIIMOHUPOBAHUU OPraHOB MpOKypatypsl [1, c. 238]. HeoOXoauMO y4uTHIBATh, YTO OLEHHBATH MX BO3-
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MOKHO MCXOJsl U3 UMEIOIINX OCOOCHHOCTEH TOro WJIM MHOTO BWAA Hanzopa. be3yclnoBHO, MMEIOT MecTo
OBITH TaKKe OTPAcIX MPOKYPOPCKOTO HAA30pa, B KOTOPBIX UMEIOTCS Oojiee YeTKHE MPU3HAKU U XapaKTepH-
CTHKH, JA0LIIe BO3MOKHOCTh OLIEHUBATh 3(P(PEeKTUBHOCTH MPOAETaHHON paboThl OpraHaMu IPOKYpaTypsl B
TOH WK HHOH cdepe.

[locrapaemcs B KOHTEKCTE JAaHHOW CTaThM OCTAHOBUTHCS HA aHaIM3€ OCOOCHHOCTEH MPOKYPOPCKOTO
Haazopa B Kuraiickoit Haponnoit Pecriy6mmke B cpaBHeHun ¢ Poccuiickoit deneparnueii. Ito aBa rocynap-
CTBa, KOTOpbIE MMEIOT KaK OIPOMHYIO TEPPUTOPUIO U HACEJCHHE, TaK U OOTaTeHIIyl0 HCTOPHIO Pa3BUTHSA
OpTaHOB MPOKypaTyphl. B paccMarpuBaeMbIX rOCyJapcTBax B KaueCTBE OCHOBHOW (DYHKIHMH OpPraHOB HpO-
KypaTypbl MOXHO ONPEIETUTh Ha30p 32 3aKOHHOCTHI0. OCTaHOBUMCS Ha CPaBHUTEIBHO-IIPABOBOM aHalIN3e
0c0o0EHHOCTEH MPOKYPOPCKOr0 Ha30pa B 3TUX CTPaHaX, UMEIOIINX OYCHb MHOT'O CXOXKHX YepT.

[Ipokypopckuii Hagzop B Kutae nMmeer qJaBHIO U MHOTOTPAHHYIO UCTOPHIO, TaK KaK OHA 3apojauiach B
220 r. H.3., B 3TOT NEPUOJ TOSBHUIICS TaKoi opras, kak LleH3op — KoTopsIii ObUT CO3/IaH IPH UMIIEpaTope Au-
HacTu® XaHb [2, c. 205]. B cBoro o4epenp, IeH30pbI ObUTH HaAeTeHB! (DYHKIIHEH M0 OCYIIECTBIEHUIO HAA30-
pa 3a cOOJIFOZICHHEM 3aKOHOB MMIIEpPAaTOpa BCEMH YMHOBHUKAMH, B MX IpaBa BXOIMJ TAKXKe KOHTPOJIb «3€-
MeJb U JJOMOB MECTHBIX MOTYIIECTBEHHBIX CEMEI», HO NaHHBIM HAA30p PacHpOCTpaHsUICAd TOJIBKO HA J0Ma
TEPPUTOPHUAIBHO BXOJIUBIINE B CTOJUILY.

Heo6xonumo oTMETUTB, UTO B OMH U3 IEPUOIOB UCTOpuH Kurtas MOXXHO yBHIETh BpEMEHHON OTPE30K,
B KOTOPOM MpPOCIIEKHUBAETCS TEPPUTOPHAIBHOE pacCIIMpeHHe MOJTHOMOYMN HaA30pHBIX opraHoB (1368—
1644 rr. — npu quHacTHd MuH). B 3T0T nepro ObUTM YUpEKISHBI IBE HOBBIE TOJDKHOCTH BMECTO CTaporo
Lensopa: DuchaYuan, y KoToporo oCHOBHBIMU HOJHOMOYHMSIMH OBLIIO OCYIIECTBIEHHE HAA30pa 3a COOJI0-
JICHEM 3aKOHOB UMEHHO B CTOJIHMIIE, U TOSIBJISIETCSl HOBasl JOJKHOCTH LleH3op Yushuxu'an, Kk koTopoMy Tie-
peluH Bce MOTHOMOYHS IO HaA30py 3a COOII0ICHUEM 3aKOHOB B IMTPOBUHLINH [2, . 204].

Oprans! npokypatypsl B Poccun Obun 06pa3oBansl B 1722 1. DT0 OBUT OYeHD CHIIBHBIA M IIEHTPAIHA30-
BaHHBII OpraH, B IOJIHOMOYHS KOTOPOI'O BXOAWIN (QYHKIMH, ONpeneisieMble TocynapcTBoM. PaboTHHKH Op-
TaHoOB MPOKYpaTypbl UMENN 3HAUUMOCTh M MOIIb CPEIH APYTUX OpPraHoB IOCyJapCTBEHHOW BiacTH. Mnes
[letpa I 3akirodanace B TOM, YTO TeHEpal-NPOKYPOp AODKEH ObUI MPENCTaBISTh MHTEPECHl UMIEpPaTopa,
rocyapcTBa 1 BceX Tpaxnias [4, c. 87].

Ha cerogusmnuit nens B Kutae cymiectByior BepxoBHas HapoHas IpOKypaTypa, MECTHbIE HapOIHbIE
MIPOKYpPATyphl, BOEHHBIE MPOKYPATyphl U HHBIE CHEeNHaIbHbIe HAPOAHbIE OPTaHbl, KOTOPBIE OCYIIECTBISIOT
Ha/30p 3a COOJIIOJICHNEM 3aKOHHOCTH Ha TEPPUTOPUH TOCYIapCTBa, UX B OTIMYHME OT YCTPOMCTBA OPraHOB
npokypatypsl B Poccuiickoit denepanuv OTHOCST K UETBEPTOM BeTBH BiacTu B Kurae.

Taxk, Hanpumep, ct. 134 Koncturyrnuu KHP 3akoHOofaTe1HO 3aKpEIUISeT OCHOBHYIO (DYHKITUIO OPTaHOB
MIPOKYPATyphl, 0 KOTOPOH MBI TOBOPHIIN BBIIIE, OCYIIECTBIEHUE MPOKYPOPCKOr0 HAaA30pa 3a 3aKOHHOCTBIO
Ha teppuropun Kurtas [3].

Hapoanast npokypatypa Kuralickoii Haponnoit PecnyOiivku siBisieTcss OpraHom, OCYIIECTBIISIOIIAM
OCHOBHYIO (DYHKIIMIO TOCYJIapCTBa, CBS3aHHYIO C COOJIOJIEHHMEM 3aKOHA Ha TEPPUTOPUU CTPAaHbI, WHBIMH
CJIOBaMU MPOKYPOPCKOr0 HAA30pa 3a 3aKOHHOCTBIO.

B Poccuiickoii @enepariu opranbl IPOKYpaTypsl 3aKOHOAATELHO HE OTHOCITCS K OpraHam Qeepas-
HOW roCylIapCTBEHHOM BiacTH. Takum oOpa3zom, cceiiasch Ha 4. 1 cr. 11 Koncrurynuu P®, rocynapcrsen-
Hy!o BiacTb B Poccuiickoit @enepanuu peanusyrot IIpesnaent Poccuiickoit denepanun, Oenepansroe Co-
opanue (Coser ®denepaunu u ['ocynmapcteennas yma), IIpaButensctBo Poccuiickoit @epepaunu, cysl
Poccutickoit @eaepanuu [7].

B crarbe 129 Konctutyuuu Poccuu onpeneneno, uro npokyparypa Poccuiickoit denepanuu — enuHas
(benepanbHas HEHTPAIM30BAHHAS CUCTEMA OPTraHOB, OCYLIECTBISIIOIMX HAA30p 3a cobmoneHneM Konerury-
uu Poccuiickoit Menepaliiu, UCIIOIHEHUEM 3aKOHOB, HAI30p 3a COOJIIOJICHUEM TIPaB U CBOOOJ YeoBeKa U
rpaXJIaHWHA, YTOJIOBHOE TIPECIIEIOBAHNE B COOTBETCTBUU CO CBOMMH TOJTHOMOYHUSIMH, & TaK)Ke BBITOITHSIIO-
HIUX UHBIE QYHKIHH.

Takum 00pa3oM, OCHOBHBIE (PYHKIIMM OPTaHOB MPOKYPAaTypbhl, PACCMOTPEHHBIE BHINIE, €€ CTPYKTYDa,
TOJTHOMOYHSI 3aKkperuieHsl B Deaepansaom 3akoHe «O [Ipokyparype», AeicTByomeM Ha TeppuTopuu Poc-
cuiickoii @enepanuu [5]. B paccmarpruBaeMoM (penepabHOM 3aKOHE 3aKpEIUIEHBl TaKKe 0COOEHHOCTH Op-
TaHW3allMM OpPraHoB MPOKYpPaTyphl M BUIBI MPOKYPOPCKUX HAJ30POB, OCYIIECTBISEMBIX MPOKYpaTypoH OT
WMeHH rocyaapcTsa. Hampumep, Haa3op 3a 3aKOHHOCTBIO, HAJI30p 3a COOJIOICHNEM MPaB M CBOOO]] YeI0BEKa
Y TpakJaHWHA; HAJ30p 32 UCTIOJHEHWEM 3aKOHOB OpraHaMHM, OCYIIECTBIISIOMIMMHU OIEPAaTHBHO-PO3BICKHYIO
JESTENBHOCTD, JO3HAHUE U MIPEIBAPUTEIBHOE CIEICTBUE; HAI30pP 32 UCIOTHEHUEM 3aKOHOB aMUHHUCTPALIH-
SIMH OpPTaHOB M YUYPEXICHHWH, MCTIONHAIONMX HAKa3aHWs M Ha3Ha4daeMble CylIOM Mephbl MPUHYIUTEIBHOTO
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XapakxTepa, aAIMUHUCTPALUSIMUA MECT COJCp KaHUs 3a/lepKaHHbIX U 3aKII0UYEHHBIX oA cTpaxy. [lomumo sTo-
T'0 IPOKYPOP Y4acTBYET B PACCMOTPEHUH eIl CyAaMH.

[IpoBoxst anamms 3akona KHP «O rocymapcTBeHHBIX MPOKYypOpax», HEOOXOINMO OTMETUTh, YTO B HEM
W3JI0’KEHBI OCHOBHBIE 00513aHHOCTH M (P)YHKIIMH TOCYIapCTBEHHOTO MPOoKypopa. OH OCYIIeCTBIsIET KOHTPOIb
3a MCTIOJTHEHUEM BCEX 3aKOHOB; BHICTYIAET B KAUECTBE TOCYAapPCTBEHHOTO OOBHHHUTENS B CylaX; OCYIIECTB-
JISIeT YTOJIOBHOE TIPECIIeIOBAHNE U PAcCIeAyeT YTOJIOBHBIE /ieja; TAK)Ke BHITIONHIET U WHBIe (PYHKIINH, KOTO-
phle 3aKperUieHB B HOpMax 3akoHa [4].

Heo6xonumo ormetuts, uto B riase 11 Koncrutynun KHP 3akoHOmaTensHO ycTaHOBIIEHBI ITpaBa Tpak-
nan KHP, B wactHOCTH, M30UpaTh U OBITH M30paHHBIMU; MPABO HA CBOOOY JTMYHOCTH; MPABO HA HEMPUKOC-
HOBEHHOCTb KHIIMINA; Ha TPy U 005S3aHHOCTh TPYOUTHCS; HA OTHABIX, MaTepruanbHoe obecnedenue. Kak mo-
JIOKUTENBbHBIA MOMEHT, HEOOXOJUMO OTMETUTBH, YTO OpakK, CeMbs, MATEPUHCTBO M MJIaJICHUECCTBO HAXOAMUTCS
moJ1 oXpaHoit rocyaapctsa [3].

B cBoro ouepens B cT. 2 Konctutyun PO HeoOX0quMO OTMETHTh, YTO MPU3HAHKE, COOMIOICHIE U 3a-
IIUTa TIPaB U CBOOOJI YeTIOBEKA U TpakIaHWHA SBIISTIOTCS 005S3aHHOCTHI0O HMEHHO TOCYIapCTBa.

Ha namr B3rmsn, siBsieTcsl mpaBoOMEpHBIM BO3MOKHOCTB BbineneHus ¢ 1995 r. B deaepanbHOM 3aKoHE
ot 17.01.1992r. Ne 2202-1 «O mpokyparype Poccuiickoit @enepanym» [S] rnaBer 2 pasnena 3 «Hamzop 3a
COONIO/IGHHEM TIpaB M CBOOOJ YeNOBeKa W TpaKIaHWHA». [[pOBOJS CpaBHHUTEIBHBIN aHAIN3 JBYX TOCY-
JapCcTB, HEOOXOAMMO OTMETUTH, YTO TPEACTABICHHOE 3aKOHOAATEILCTBO MMEET MHOTO CXOXKHX M OOIIMX
qepT.

Takum o00pa3oM, cpaBHUTEIHHBIH aHAIN3 MEPEYHCICHHBIX BBINIE aCMEKTOB HCCIETyeMOTO BOIpOCa
MMO3BOJISICT CACIATh BBIBOA O TOM, YTO OCHOBHBLIC ACIICKTLI, CBA3AHHBIC C OCYIICCTBJIICHHUEM ACATCIILBHOCTU
opraHoB npokypatrypsl KHP HanpsiMyro 3aBHCAT OT 3aKOHOJATEIEHOIO OpraHa. JTo MPOCIEeKUBACTCS B BO3-
MOXKHOCTH BBIOOpa MPOKYpPOPOB, IMEHHO ITyTeM 00s3aTEeNFHONU MpOoNeayphl H30paHus 3aKOHOJATEIFHBIMA
MpeICTaBUTENFHBIMA TOCYJIapCTBEHHBIMU OpraHamMu Kurtas Ha mo0oM ypoBHE BIACTH, YTO SIBIIIETCS OCHO-
BOIIOJIararoniei (PyHKIUEH 3TUX OPTaHOB M CBUJICTENBCTBYET O MPUOPUTETHOM 3HAYCHUH 3aKOHA B JaHHON
ctpane. Heooxonumo ormetuts, uto [Ipokyparypsr PO u KHP B xauecTBe OCHOBHOM (yHKIMH 11O HAA30DY,
BBIETISTIOT OOIIHN KOHTPOJIh 32 3aKOHHOCTHIO Ha TEPPUTOPHH ITHX TOCYIAAPCTB.

Tem He MeHee, MOJBO/IA UTOT BBIIICCKa3aHHOMY, HEOOXOIMMO 3aMETHUTh, UTO 3aKOHBI Poccuiickoii de-
nepanuu 0oJiee TOAPOOHO M YETKO PETYJIUPYIOT YKa3aHHBIM Borpoc. TeM He MeHee, Ha (oHE Oosee mube-
pajJbHBIX HOPM 3aKOHOJATENbCTBA O MPOKYpOpckoM Haazope B Poccuiickoit denepanuu, B 1€JI0M 3aKOHBI B
Kurae maror BoaMoxxHOCTH Oonee 3(h(peKTHBHO OCYIIECTBISITh HAA30p 32 OPraHAMU TOCYIapCTBEHHOW BIa-
CTH.

[lomaraem, 4To MPUYMHON TOMY SIBISIOTCS HE TOJNBKO Pa3iNuvs B 3aKOHOJATENLCTBE, HO M B 3HAYH-
TEJIHHON CTENeHHN HeHaJyIeXxalllee UCIIOTHEHNEe CBOMX HAJA30PHBIX (DYHKIMI OpraHaMu MpoKyparypsl PO mo
OTHOIIIEHUIO K TIEPEUYHCIEHHBIM CTPYKTYPaM, 4TO BBI3BIBAET MMO00HBIE cUTyaluu [6, c. 150].
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HNucTutyT 00’XanoBaHrs B yrojIOBHOM IPOIECCYaJIbHOM 3aKOHOAATENIhCTBE (PaBHO amleuISIIIMOHHOM,
KacCallMOHHOM W Ha/I30PHOM) TIPEACTaBISET U3 ce0s Mpoleaypy, HO3BOJISIONIYIO ITyTeM IepecMoTpa Hesa-
KOHHBIX PEUICHUI WJIH K€ PEIIeHUH, He OTBEUYaIONX TPeOOBaHUAM MPABOCY NS (HETPABOCYAHBIM PEIIeHH-
sIM) BOCCTAHOBHTH HapyIIEHHBIE MpaBa yYaCTHUKOB YTOJIOBHOTO CYJIOTPOM3BOJICTBA HanboJee OnepaTHB-
HBIM CITOCOOOM, OJTHAKO, KPOME TOTO, XapaKTEepHU3YeT €Ile M CICUAIBHYI0 (OpMy CyIONPOHU3BOJICTBA B
LIETIOM.

Crenyer OTMETHTB, YTO TPABOOXPaHUTENbHAS (DYHKIMS 3aHUMAET YETKO ONpeNeIeHHOE MECTO B CH-
creme pynkuuii rocynapcrsa. Cornacuo maenuto A.FO. I'ynsaruna, 3To MecTo (a 1Mo CyTH, H IPSIMOE OTpejie-
JieHne caMoi (DYHKINH) — BHYTPEHHSIS, TIOCTOSIHHASI, OCHOBHAsI, COIMAaJIbHAsI, 00ECTICeUNBAOIIAs HAIIMOHAIb-
Hyl0 Oe3omacHOCTh GYyHKOHMS TocymapcrtBa [7, C. 72]. B umcine ocoOeHHOCTEH peann3anuu
MPaBOOXPAHHUTEILHON (YHKIIUH MPABOBBIM T'OCYAapCTBOM CIIENYET IMEPEUUCIUTh CIEAYIONINE: IUPOTa CO-
CTaBa OCYHIECTBISIONMX (PYHKIIMIO CyObEKTOB, aKTHBHOE U TECHOE B3aMMOJICHCTBUE ITHX CYOBEKTOB C WH-
CTUTYTaMH TPAXKTAHCKOTO OOIIIECTBA, OIICHKA PeaATU3aIlUH PABOOXPAHUTENIBLHON (HyHKIMHU 001iecTBoM [9, C. 13].

OTAeNnbHO CTOMT OTMETHTh MOMEHT, KOTOpbId BeiAenua K.C. benbCkmii, 3aKIIOYAIONTUICS B TOM, YTO
MIpaBOOXpaHUTEIbHAS (DYHKIIHS TOCYIapCTBa MO CBOEH MPUPOE MPOUCXOANT OT YIPABIECHUECKOH U Cyaed-
HOU (PYHKIHH C OTIUYHUEM OT JIBYX B €€ CAaMOCTOSTEIILHOCTH, OJTHOPOJTHOCTH U YCTOMYNBOM MOBTOPSEMOCTH
[6, c. 91].

Peanmuzanus mpaBooXpaHUTENFHON (BYHKITMH TOCYJAapCTBa BO3JCHCTBYET CYIIECTBEHHBIM OOpa3oM Ha
JOCTIDKEHUE HJieaja MPaBoOBOr0 TOCYIapCTBa — BEPXOBEHCTBA IMpaBa. CTOUT OTMETUTb, YTO, UCCIIEIOBAB CY-
NeOHYIO MPAKTUKY TI0 BOMPOCaM COIHAIILHOTO 00ECIIeUeHHs, MOKHO 3aMETHTh, YTO TPaMOTHAsI pean3alus
COIMANTBHON (DYHKIIUH TaKXKe BIUSET Ha JOCTHXCHUE 3TOT0 Hjleaa, B OCOOCHHOCTH IMOCPEICTBOM HAIIOJIHE-
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YT'OJIOBHO-TTPOLECCY AJIBHBIE 1 KPUMNWHAJIMCTUYECKHE ITPOBJIEMBI CPABHUTEJIBHOI'O
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HUS CyA€OHOM MPaKTHKH 10 CBOMM BOIIPOCAM, YTO 00OraliaeT MEXaHW3M B3aUMOBJIHMAHUS PAaBOCO3HAHUS U
¢yHKUIMI TocyaapcTBa. JTO K€ OTHOCUTCA K MPaBOOXPAHUTENBHON (DYHKIHH, TIOCKOIBKY €€ MCIOJTHEHUE
HEBO3MOXKHO 0€3 aKTHBHOTO B3aMMOJEWCTBHUS MPaBOOXPAHUTENBHBIX OPTaHOB — OCHOBHOTI'O KJlacTepa ak-
TUBHBIX CyOBEKTOB IO OOECTIEUECHUIO MPABOOXPAHUTENFHOW (PYHKIIMU M HHCTUTYTOB TPAKIAHCKOTO 0OIIIe-
cTBa — HauboJee APKO BHIPAKEHHOTO, M0 MHEHHUIO aBTOPA, SBJICHUS — HOCUTENSI 0OLIECTBEHHOTO MPaBOCO-
3HaHusA. CiemyeTr OTMEeTHTh, 9TO 3P (HEKTUBHOCTD TPaXAaHCKOTO OOIIECTBA HANPSMYIO 3aBUCHUT OT YPOBHS
MIPaBOCO3HAHMS TPAXKAAH, BEICOKAHA YPOBEHH KOTOPOTO MOXKET MO3BOJUTH TPAKIAHCKOMY OOIIECTBY BEHIpa-
0aThIBaTh YK€ CAMOCTOSITEIbHBIE METOJIBI M CIIOCOOBI TPAaBOOXPAHBI.

Ecnu roBoputh 00 00’kanoBaHWU B IIMPOKOM CMBICIIE, TO OHO MPEACTaBIsieT cOOO0 BOJNEBYIO AESATEIb-
HOCTH YYaCTHHKOB ITPOIIECCA, B TOM YHCIIE YTOJIOBHOTO.

Ob6xanoBaHue BO3ZHUKAECT OJHOBPEMEHHO C MOSIBIICHUEM rocynapcTa u mpasa. Ha nepBom sTamne oOxa-
JIoBaHUE OBLIO CBSI3aHO C BIIOJIHE €CTECTBEHHBIM JKEJIaHUEM y4YacTHHKaA Mpolecca (mpuueM He 00s3aTenbHO
CyneOHOT0) IyTeM BBIPKEHHUS HECOTJTACHs C MOBEJACHHEM HHBIX yYYaCTHHKOB JOOUTHCA TOTO, YTOOBI €Tro
JUYHbIE UHTEPECHl OBLUTH yIOBIETBOPEHHI. [Ipm 3TOM cama mporemypa oOKalmoBaHUS Jake Ha HAdaIbHOMN
CBOCH CTaIuM 3aKII0Yanach B IM0oja4e 5kaio0bl B COOTBETCTBYIOLINE HHCTUTYTHI OOIIECTBA MU ONpeesieH-
HBIM JHIIaM. Pe3yibpTaToM paccMOTpeHHs KaIoObl B cCaMOM OJarompUsSTHOM JUIs TTONATENS YKajJo0Bl Clrydae
CTaHOBWJIACH TpaHCQoOpMaIys OOIIECTBEHHBIX OTHOMIEHHHA 10 COCTOSIHHS, KOTOPOE OBl YCTPOMIIO «OKaII00-
[IMKa» U KOTOpoe ObI OTHOBPEMEHHO OTBEYAJI0 TPEOOBAHUSIM MIPHUHATHIX B OOIIECTBE COLUATILHBIX HOPM.

Takum 00pazom, Ha MEPBOM dTarle BOSHUKHOBEHUS pacCMaTpUBAEMOT0 MHCTUTYTa oO)kajoBaHHE (ak-
TAYECKH COBIAIANO ¢ OOBIKHOBEHHBIM HECOTJIACHEeM C KOHKPETHBIMU ACUCTBUSAMU WU Oe3/eHCTBHEM Ipy-
I'MX CyObEKTOB KOHKPETHBIX OOIIECTBEHHBIX OTHOMICHHUH (HE3aBUCHMO OT TOT'O OBUIM JIM OHU (PU3UYCCKUMHU
JUIIaMU TUO0 TOCYJapCTBEHHBIMU OpraHaMH).

OpHako ¢ yCcIoKHEHHEM CTPYKTYPHI O0IIecTBa, IpaBa W rocyJapcTBa, oOxaloBaHue mprodpeTaeT Ho-
BOE HAIIOJTHEHUE, OTTAIKUBAACH OT COAECPKAHUS KOTOPOTO YK€ MOXKHO TPOBECTH YETKYIO TPaHb MEXIY JaH-
HBIM WHCTUTYTOM ¥ MHBIMH BUJAaMHU HECOTJIACHUS C OTACIbHBIMU OOIIECTBEHHBIMU OTHOIICHUSIMH (UX COJep-
xanuem). [Ipu 5ToM oOkaltoBaHHE TPOJOIDKAET OCTABAThCS YHUBEPCATHHBIM MOHSATHEM, XapaKTePHBIM IS
BCEX CTOPOH B3aMMOJEHCTBHUS OOIIECTBA U TOCYAAPCTBA.

YTOJI0BHO-TIPOIIECCYAbHOE 00XKaJOBaHUE B CHJIYy CBOCH YpE3BBIYAMHON 3HAYMMOCTH, CBSI3aHHOW C
BEChbMa CEphe3HBIMHU HEOIArOMPUATHBIMH MOCIEACTBUSMH Il Y4aCTHHKOB YTOJIOBHOTO IpOIecca, BhI3BaH-
HBIMH HapyIICHHEM X NpaB, 3aHUMAET 0cO00€ MECTO B HHCTUTYTE 00KaIoBaHuUs BOOOIIIE.

CornacHo JIeHCTBYIONIEMY YTOJIOBHO-TIPOLIECCYaThHOMY 3aKOHOJIATENILCTBY 00KaJIOBaHHUE TPEACTaBIIS-
€T co00il CaMOCTOSITENBHYIO CTAJHIO YTOJIOBHOTO CYAOTIPOU3BOJICTBA U CAMOCTOSTEIBHBIH HHCTHTYT, BKITIO-
Yaromnid B ce0s1 OCHOBAHUS, TIOPSIIOK OOpaIlleHusI C COOTBETCTBYIOIICH JKAI000H, IPOIeTypy PUHATHS JKa-
7100BI K PACCMOTPEHUIO, €€ Pa3pelleHne U BHIHECEHHE PEIISHIS 10 HTOTaM TaKOTO PACCMOTPEHHUSL.

Oo6xanoBanue CyJeOHBIX pPEIICHWH, BBIHECEHHBIX B TOPAJKE OCOOOTr0 IMPOU3BOJCTBA, MOXKET OBITH
OTIpPEIeNIEHO KaK COBOKYITHOCTh TMPOIECCYAbHBIX HOPM, PEryIUpPYIOIUX TNpolLeaAypy MOoJaud >KaloObl
Y4aCTHUKaMHU YTOJIOBHOTO CYyJIOTPOHM3BOJICTBA HA MPUTOBOP, BHIHECEHHBIX B IMOPSAIKE 0COOOTO MPOU3BOJ-
CTBa, a TAKXKe MpaBa M 003aHHOCTH YYaCTHUKOB YTOJOBHO-TIPOIIECCYATBHOTO 00KaJoBaHUsI, PE3yJIbTATOM
KOTOPOTO SIBJISIETCS 3aIlUTa HAPYIICHHBIX [IPaB U CBOOO]I CYOEKTOB 00KaTOBAHHSI.

B cootBerctBuu co cT. 126 Koncrurynuu Poccuiickoit @enepauuu [1] AesTENbHOCTh CyI0B, CBSI3aHHAS
C OCYIIECTBJICHHEM IPOBEPKHU BHIMIECTOSIINMH CyIaMU aKTOB HIKECTOSIIIUX CYIOB, CBSI3aHA C HEOOXOMIH-
MOCTBIO 00€CTIeUHTh eIMHO00pa3ue B MOHMMAHNH, TOJIKOBAHUW U TIPUMEHEHNH 3aKOHA Ha BCEil TeppUTOpUU
Poccuiickoit @enepanuu, a Takke ¢ MOTPEOHOCTHIO AOCTHXKEHUSI UCTHHBI, YTO SIBIIIETCS OCHOBHOW IIEJHIO
yronosHoro nponecca. Cormacao YIIK PO, nepecMoTp IpHroBOpOB, B TOM YHCJIE MOCTAHOBIEHHBIX B OCO-
0oM mopsiike CyAeOHOro pa3dupareabCTBa BO3MOXKEH B UETHIPEX (opMax: anesuIaIMOHHOM, KacCallHOHHOM,
HAJ/I30PHOIA, a TaKXKe MEPEeCMOTP MPUTOBOPA BBUY HOBBIX HJIM BHOBb OTKPBIBIIUXCS 00CTOATENLCTB. OHAKO
HaunOoJiee pacpoCTpaHEHHBIMU BUAAMU MIEPECMOTPa MPUTOBOPOB, MOCTAHOBJICHHBIX B 0COOOM MOPSAKE CY-
NeOHOTO TIPOU3BOJICTBA, OBUTH M OCTAIOTCS TIEPBBIC TPH (DOPMBI.

VYnpormenne nporiecca cyiedHOro MPOU3BO/ICTBA B IEPBOM WHCTAHIIMY O3HAYAET TAKXKe U TO, YTO CY0-
MPOM3BOJICTBO NPH MEPECMOTPE MOCTAHOBIEHHOI'O MPUTOBOPa Takke OyJeT HOCUTh YIPOLICHHBINH XapakTep,
BO BCAKOM CJy4ae B TOM 4acTH, KOTOpas KacaeTcs MpeaesioB IMepecMoTpa MOCTaHOBJIEHHOTO Mpurosopa. B
KadyecTBe MPUMEpPa MOKHO MPHUBECTH OOBIYHBIA M YIPOIIEHHBIH TOPSIOK Cy1e0HOT0 pa3dupaTenbCcTBa: pu
00>KaJOBaHWU B aNCIUIIIHOHHOM TOPSJIKE TPUTOBOPA, TIOCTAHOBICHHOTO B PaMKax OOBIYHOIO CYJOTPOM3-
BOJICTBA, CyJI IPOBepAeT 000CHOBAHHOCTh MPUTOBOPA, IIPH €r0 K€ MOCTAHOBJICHUH B paMKaxX YHPOLIEHHOTO
MopsiIKa CyJ0NPOU3BOICTBA, alleJUISIIUei 000CHOBAHHOCTh IPUTOBOPA HE TIPOBEPSIETCSI.
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Taxkum 00pa3oM, MOKHO BBIIEJIUTH CIACTYIONIYIO CHEUU(UIECKYI0 YepTy MepecMoTpa IMpUroBopa, mMo-
CTaHOBJICHHOTO B 0COOOM («yTIPOIIEHHOMY) MOPSIKE CYACOHOTO pa3dbupaTeNbCTBa: a UMEHHO — COKpaIlleHUe
nocyneOHON TPOoIeaypsl M1 MaKCHMajlbHOE YIPOIICHHE MPOLEAYphl CyAeOHOW B TeX ciydasx, KOorha pac-
CMaTPHUBAETCS €10 O NPECTYIIEHUH MaKCUMAJIbHBIM CPOK HaKa3aHUs 3a KOTOPOE, MPEAYCMOTPEHHOE CAHK-
el coorBercTByolel crarbu YK PO [13], He mpeBbIlIaeT AecATH JIeT JuieHus cBoooas! (4. 1 cT. 314
YIIK PO [2]).

Ecau roBopuTh 0 XapakTepHBIX YepTaX pPaCCMOTPEHHUS YrOJIOBHOIO JEJIa HEMOCPEICTBEHHO Ha CTalUU
CyAeOHOTO pa30HpaTenbCTBa, TO CPeAd HUX MOXKHO OTMETUTh TAaKWe: COKpAIlleHHE WM BOBCE MCKIIOUEHHE
CyAeOHOTO CIECTBHS, U3MECHEHHE B COCTaBe CyJa (CIMHONMYHOE PACCMOTpPEHHE Jena), AOMyIICHHE BO3-
MOKHOCTH TIPEKPAIEHHs YTOJIOBHOTO Jeia (MpHYeM 1O JesiaM KaK 9acTHOTO, TaK M MyONIMYHOro OOBHHE-
HUS) U T.I1.

B cnyyae, ecniu 0O0BHHSIEMBIM Ha JA0CYACOHOM CTaguK pacCMOTPEHUS YTOJIOBHOTO Jiesia ObLIO 3asBIICHO
X0J]aTaliCTBO O PACCMOTPEHHUH Jiella B CyAeOHOM 3acelaHud B OCOOOM IOpSIKE, CYyIbS 00s3aH MPOBEPHUTH
TOOPOBOJIEHOCTD TAKOTO COTJIACHS, YOSTUTHCS, YTO OOBHHAEMBIH OCO3HAET IOCIEACTBHS 3asBICHUS TAaKOTO
XoAaraiicTBa (B TOM YHCIIE, OCIEAYIONIee OrpaHuueHIe ero MpaBa Ha 00)KajJoBaHHE — MpeJesbl TAKOTO 00-
xaoBaHus). [lomrnMo B3amMozeicTBHA Ha JAHHOW CTaAWM CyneOHOTO pa30MpaTeinhcTBa ¢ OOBHHSEMBIM,
CyIlbsl TAKXKE JOJKEH IMPOBEPUTH, MOHUMAET JIU MOTEPIEBIINNA K YeMY MPUBEIAET YAOBIECTBOPEHHUE X0 aTal-
cTBa OOBUHIIEMOT0, TIOCJICACTBUS IS TIPAaB CAMOTO TIOTEPIEBILETO COTJIACHSI C TAKUM XOJIaTalCTBOM.

Takum 00Opazom, Ui meied 3aluThl WHTEPECOB M OOBHHSEMOTO W TOTEPIEBIIETO MPHUHIUIHAIBHO
BaXKHO yOEAUTHCS B TOM, YTO OHU HE TOJHKO MOHUMAIOT OJMDKAUIIHe TTOCTEeICTBUS TIOCTAHOBICHHUS TIPUTO-
BOpa B paMKax 0co0oro mopsjaka (s 0OBUHIEMOT0 3TO OTPaHUYEHUE MPENeIbHBIX CPOKOM HaKa3aHus), HO
TaKXe U 0OCO3HAIOT, UTO Takas opma cyeOHOTo pa3dupaTebCcTBa Ha JaNbHEHINX (POBEPOUHBIX) CTAIHUIX
HAaKJIaJbIBACT OMPEACICHHbBIC OrPAHUYCHUS HA HUX MIPOLIECCYyallbHbIE IIPABA.

OrpanndeHuii Ha BO3MOXKHOCTB IIEPECMOTPa MTOCTAHOBIEHHOTO B 0COOOM Topsiake mpurosopa YIIK PO
B YaCTH YHCJIa TPOBEPOYHBIX MHCTAHIIMI HE CONIEPKUT, CIeI0BATENbHO, MOKHO 3aKII0UYHUTh, YTO TAKOU MpH-
TOBOD, KaK | JI000H APYTOH, TOUIEKHUT 00KATOBAHUIO B TIOPS/IKE alleJUTAINH, KacCallii M HaJ30pa, a TakKe
MOJKET OBITh IEPECMOTPEH B BHUy HOBBIX FITH BHOBb OTKPBIBIIHXCS OOCTOSITENHCTB.

I'maBHO¥ 0COOEHHOCTBIO TAKOTO MOPSIKA IIEPECMOTPa MOCTAHOBJIEHHOTO IPUTOBOPA SBJISAETCS TO, YTO B
aneJUIIIUOHHOM TOPSIIKE MOTYT OBITh MIEPECMOTPEHBI TOJILKO PUTOBOPHI, HE BCTYMUBIINE B 3aKOHHYIO CH-
Jy. 3aKOHOJATENIBHO YCTAHOBICHBI CPOKHU, B TE€UEHHE KOTOPBIX JIULIO, MOJIararouiee, 4YTo ero mnpaBa v 3aKOH-
HbI€ MHTEPEChl HAPYIIEHBI MOCTAHOBJICHHBIM MPUTOBOPOM, MOXKET OOPATUTHCS B CYJl BBHINIECTOAIICH HWH-
CTaHIIMA C COOTBETCTBYIOIICH ayi000#. [Ipu 3TOM OCHOBHBIMM NMPHYMHAMH TaKOro OOXaJIOBaHUs, B
COOTBETCTBHH C 3aKOHOMAATeNbcTBOM Poccuiickoit denepanuu MoryT OBITH HECHPaBEIMBOCThH, HE3AKOH-
HOCTH WJIH XK€ HEOOOCHOBAaHHOCTH ITOCTAHOBIIEHHOTO MPHUTOBOPA. B 3TOM CMEBICIIE TIPUTOBOP, MTOCTAHOBJICH-
HBI B 0COOOM TOpsIJIKE CyIeOHOTO pa3doHUpaTenbCcTBA HUYEM, HE OTIMYAETCS OT MPUTOBOPa, KOTOPBIM OB
BBIHECEH B 00mieM mopsike. OJHAKO, eclii BHUMATEIbHO M3YYUTh YTOJIOBHO-IIPOIECCyalbHOE 3aKOHOA-
TEJIHCTBO, TO MOXXHO OTMETUTh HEKOTOPBIE OCOOCHHOCTH aleJUIAIIMOHHOTO 00KaIOBaHUsI pacCMaTpUBaeMOM
KaTeropuH MPUTOBOPOB.

B vacTHOCTH, OCHOBaHHUE ISl 00KAIOBAHUS PUTOBOPOB, TIOCTAHOBIICHHBIX B 0COOOM MOpSJKE Cy/e0-
HOro pasduparenbeTBa (Kak ykazaHo B crathe 317 YIIK P®), He MokeT ABIATHCS HE COOTBETCTBHE (PAKTHU-
YeCKUX 00CTOATEIhCTB JIENla BRIBOAAM CYy/1a, KOTOPbIe OBIITN H3II0KEHBI ITPH MTOCTAHOBIIEHUH IPUTOBOPA.

K mpumepy, kuTaiickuii mpoueccyanbHBI  OMBIT TMOKa3bIBaeT cienytoniee. CpaBHUTEIHHO HEIABHO
BHECEHHBIC NONPABKU B YTrOJIOBHOE 3aKOHOAATENbCTBO KuTash BHOCAT JIMIIb HE3HAUUTEIbHBIE U3MEHEHUS B
ero cucreMmy oOxanoanus. OyHIaMeHTaIHHON MPOOIEMON amneuIIIUOHHOro mporecca B Kurae ocraercs
HEe)KeJTaHWe 3aIMTHUKOB I0JIaBaTh AIeJUISAIHI0. DTO MOXKET OBITh CBSI3aHO HE TOJIBKO C OOIIeH Heynauen
aneIUIAIMMA, HO, KpOME TOTO, ¢ TeM ()aKTOM, YTO B OTJIMUKe OT P®d, pelieHue, MpUHATOE areUIAIMOHHON HH-
cra"uuell Kuras, MoeT yXyQINTh NOJ0XKeHue nmoacyaumoro [11].

CorniacHO HeO(HIMATLHBIM JTaHHBIM OoJiee 75% anemnsuuii B Kurae He MpUBOIAT K U3MEHEHHIO MPH-
roBopa. 13 25% nen, o KOTOPBIM aleJUIAIHOHHBIA Cy/T TNO0 BEIHOCHII HOBBIN MPUTOBOP, JTHMOO BO3BpAIIal
UX Ha HOBOE PacCMOTPEHHE, CYIIECTBEHHOE, HO HEOPEACICHHOE YUCIIO J1e (PaKTUYEeCKH MPUBOAMIO K BbI-
HeceHHro Ooliee CypoBOTro npurosopa [12].

Amnennsnus, Takke Kak U B YroJIoBHOM mnpouecce P®, momaercs depes cya NepBOil HHCTAHIIMH BBIHEC-
U pelieHne, a KpoMe TOro, 37€Ch BUJHO PACXOXKIACHHE C MOPSAKOM ITOJIa4M aleUIAIHOHHON Kano0bl B
Poccun, HemocpeaCTBEHHO B aNENISALUMOHHBIA Cy/l B TEUYEHUE AECSITH THEH CO JIHSA, CIEAYIOIIEro 3a JHEM
nosrydeHus pemennd. [Ipokypop Takxe mMoxer o0xanoBaTh npurosop. [lo aelcTByromeMy 3aKOHOAATENb-
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CTBY PacCMOTPEHHUE aleUIALUHI JOKHO 3aHATh OT ABYX JI0 YETBHIPEX MECSIEB. DTOT HMPOLECC MOXKET ObITh
0oJ1ee MPOJOKUTENBHBIM ¢ 0100peHus BepxoBHoro HapoaHoro cyaa Kuras [11].

Bbesycnosro, B YIIK KHP cymectByeT u kaccanioHHBIN MOPSAIOK (€CIM MOHUMATh MO HUM CyAeOHYTO
WHCTaHIMIO, IPUHUMAIOLIYIO PELIEHUs II0 IPUTroBOpaM, BCTYNMBLIMM B 3aKOHHYIO cuiy). JKamnoba B aToM
cllydae MoJaeTcs B CyJl WIM B IPOKYpaTypy Ha YK€ BCTYNMBILIWE B 3aKOHHYIO CHITy IPUTOBOpP WIJIM OTpese-
JICHHE, HO [10Ja4a >Ka00bl He IIPUOCTAHABIMBACT UCIIOJHEHNE IPUTOBOPA UK ITocTaHoBiIeHus [11].

3asiBICHHE B Cy[, BBIHECIIUI IPUTOBOP MM IIOCTAHOBJICHHME, MOXKHO IOAATh B TEUCHHE IBYX JIET C
Hayajia MCIIOJIHEHUS YTOJIOBHOrO Haka3aHus. Eciu XonaTalicTBO COOTBETCTBYET ONPEEIIEHHBIM YCIOBHAM,
CYZ JIOJKEH PacCMOTpPETh /€0 MOBTOPHO. Eciay cyn OTKIOHHT XOIATaliCTBO, OHO MOXKET OBITh MOJAHO B
BbiIecTosui cya. Ecinu BepxoBablil Hapoausblid cya KHP moBTopHO paccMOTPUT A€710 WA NEPECMOTPUT U
OTKIIOHHMT JIeJI0, JalIbHEHIIINE X0naTaiicTBa MPUHUMAThLCS He OyayT [11].

Kak yka3zano B cratbe 389.15 VIIK PO, ocHOBaHMsAMY IS ale/UIAIIMOHHOTO 00XaIOBaHUsI IIPUTOBOPA,
[IOCTAHOBJIEHHOT'O B 0COOOM IOPSIAKE, MOTYT CIIY>KUTh CIIEIYIOLINE:

1) cymecTBeHHOE HapyIIEHHE YTOJOBHO-IIPOLIECCYAIBHOTO 3aKOHA;

2) HempaBWIbLHOE IPUMEHEHUE YTOJIOBHOTO 3aKOHA,

3) HecIpaBeUTMBOCTD ITPUTOBOPA;

4) BBISIBIIEHHE OOCTOSATENBCTB, YKa3aHHbIX B Y. | mm. 1 4. 1.2 cT. 237 VIIK P®.

Ecnmu obpatuThest K HAYYHOH JHMTEpaType, TO MOKHO OTMETHTh, YTO €IUHCTBA MHEHHH OTHOCHUTEIHHO
TOTO, B KAKOW CTENEHN BO3MOXKHO OIpaHMYCHHE OCHOBAHMI JJIsl 00)KalOoBaHUs [IPUTOBOPOB, TIOCTAHOBIICH-
HBIX B 0cOO0M mopsnke, HeT. Yacth yuensix (3.3. 3unarymuaa, T.3 EropoBa) nomnarator [8, €. 23], gro Ta-
KOe OorpaHHuYeHHe OCHOBaHMI HapymaeT TpeboBanus Koncturynun PO B yacTu paBHBIX mpaB TpakiaH Iie-
pea 3aKOHOM M CYJIOB, B IPOTUBOIMOIIOXHOCTH UM, b.A. Puuunos [10, €. 18] yka3biBaer, 4TO MOJ00HAs
cXeMa OrpaHMYCHUS] OCHOBAHUM U1 [IEPECMOTpa, HAIIPOTHUB, COOTBETCTBYET JEHCTBYIOLIEMY 3aKOHOIATEIIb-
CTBY, ero 0a30BbIM HOpMaM, B ToM uucie u Koncruryuun PO, ccputasch Ha MperycMOTPEHHYIO BO3MOXK-
HOCTb OTPaHUYEHHSI HEKOTOPBIX MPaB.

Ecnmm obpaTtutbes K JleralbHOMY TOJKOBAaHHIO HOPM cooTBeTcTByromux crateit YIIK P®, to cnemyer
OTMETHUTh, 4TO coriiacHo mno3uuuu KoncturyuumonHoro Cyna P®, BeipaxeHHoil B OmnpeneiaeHuu OT
20.11.2014 r. Ne 2698-O «O0 oTka3e B MPUHATUH K PACCMOTPEHHUIO KaJIOOBI rpaxkaaniuaa Mansiruna A. B.
HaHapyIIeHHE ero KOHCTUTYHMOHHBIX npaB riaBoit 40.1 VIIK P® u crateeit 63 YK P®» [5] Hempenoctas-
JICHHE TIpaBa O0KAJIOBAHUS MIPUTOBOPA [0 MOTHBY HECOOTBETCTBHUS COIEPKALIMXCS B HEM BBIBOJOB (AKTH-
YeCKMM OOCTOATENILCTBAM HE HApYIIaeT KOHCTUTYLHOHHBIX IpaB JIML, OCO3HAHHO M JOOPOBOJIBHO COIJIa-
CUBILIUXCSl C TPEABSBICHHBIMH OOBHHEHMSMH W CAaMOJIMYHO XOJIaTaliCTBOBABIIUX OO0 HCIIOIb30BAHUH
0co00ro nopsizka.

[Ipencrasisiercsi, 4To NOJOOHAs CUTyalMsl HE IOIyCTUMA MPH TOH (opMe yrojJoBHOIO IpolLecca, KOTo-
pas cioxunack B Poccuiickoil denepaiiuu, Ii€ OH HOCUT COCTS3aTeNbHbIA XapakTep, a, CIeA0BATEIbHO,
yMaJleHHe MpaB U BO3MOXKHOCTEW YYACTHUKOB YTOJIOBHOTO CYJOIMPOM3BOJCTBA (B OCOOCHHOCTH JIUII, MPH-
BJIEKACMBIX K YTOJIOBHOI OTBETCTBEHHOCTH) SIBHO NPOTHBOPEUYHUT JOKTPHHAIBHBIM TPEOOBAaHHUSIM O paBeH-
CTBE YYaCTHHKOB YT'OJIOBHOTO CyJIOIIPOU3BOJICTBA B c(hepe BHIOOpa CPelCTB U ClIOCOOOB 3alIUThl, HUKTO HE
MOJKET OBITh JIMIICH IIPaBa Ha CHpPaBEIIMBOE CyeOHOe pa3OMpaTeIbCTBO M BHIHECEHUE 3aKOHHOT'O, 000CHO-
BaHHOI'O M NpaBocyaHoro npurosopa. Ha 3t1o xe ykassiBaeT Koncturynnonusiii Cyn P®, xoTopslil B 1mo-
craHoBieHuu oT 25.03.2014 r. N 8-II "Ilo neny o nmpoBepkKe KOHCTUTYLMOHHOCTH psifia MOJIOXKEHUHM cTaTei
401.3, 401.5, 401.8 u 401.17 YronoBHO-TIpoIIECCYaTLHOTO KojieKca Poccuiickoli denepariuu B CBSI3U C JKa-
nobamu rpaxnan C.C. AraeBa, A.Ill. bakasna u apyrux" oOpamiaer BHUMaHHE, YTO «U3 NPUHLIUIA IOPUIH-
YECKOT0 PaBeHCTBAa NMPUMEHHUTENIBHO K pealn3alui KOHCTUTYLMOHHOTO MpaBa Ha CyleOHYIO 3alluTy BbITE-
KaeT TpeOOBaHMe, B CHIIy KOTOPOTO OJHOPOJHBIC 1O CBOEH FOPUANYECKON MPUPOJIE OTHOUICHHS JOJKHEI
pEryIupoBaTLCS OJIMHAKOBBIM 00pa3oM; coOIoJIeHHe KOHCTUTYITHOHHOTO MPUHIIUIIA PABEHCTBA, TapaHTH-
PYIOLIETO 3aIIUTY OT BCeX (OpPM AMCKPUMHUHALIMY IIPU OCYLIECTBICHUH NPaB M CBOOO, O3HAYAET, IOMHUMO
MIPOYEro, 3arpeT BBOAUTH TaKWe OTPaHUYCHHUS B TIPaBax JIUII, IPUHAIEKAIINX K OJHON KaTerOprH, KOTOPBIE
HE UMEIOT OOBEKTHBHOTO M Pa3yMHOTO ONpaBIaHUs (3alpeT Pa3IudHOro OOpalieHus ¢ JINIAMH, HaXOISIII1-
MUCSI B OIMHAKOBBIX MJIM CXOJHBIX CUTyalusX); Jito0ast quddepeHnnanys, NpuBOAsILIAs K pa3IndusM B mpa-
Bax TpaXJaH B TOM WM MHOU cdepe MpaBOBOrO PEryJMpOBaHMs, JOJKHA OTBeYaTh TpeOoBaHusM KoHcTH-
tymmuu Poccuiickoit demeparuul, MOMYCKAIONINM TaKHE pPA3IMYUs, €CIIM OHU OOBEKTHBHO OIPABIAHBI,
00OCHOBaHBI H TMPECIEAYIOT KOHCTUTYIIHOHHO 3HAYMMBIE LEJH, ISl JOCTHKECHUSI KOTOPBIX HCHONB3YIOTCS
JIMILIb COpa3MepHBIE NPaBOBHIE CpecTBa [4].
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OcoO0bli1 MOPSAAOK PACCMOTPEHHUS AeTa MPEAIONaraeT, 4YTo B CyIcOHOM 3acelaHuH HEe IPOU3BOIUTCS UC-
CIIEZIOBAaHMS J0KA3aTeNbCTB, MPH 3TOM, YKa3aHHBIH ()akT HEe O3HAa4YaeT 4YTo, MPH 00XKaJOBaHWUM HE MOTYT
OBITh 3aTPOHYTHI BOIIPOCHI, KaCAIOIIHECS TOKA3aHHOCTH TOTO FIIM HHOTO 3JIEMEHTa COCTaBa MPECTYIIICHHS.

Jia moaTBepkIeHUs yKa3aHHOTO (pakTa 10cTaTouHO 00paTuThCs K YacTsM 5 u 7 crareu 316 YIIK PO.
B cooTBeTcTBUM C IepBO U3 HAa3BaHHBIX YAaCTEH B 3TOM CiIydae CyJ HMpoBepsieT TOJILKO JaHHbIE, CB3aHHbIC
C OTATYAIOIIMMH WM CMSTYAIONINMH OOCTOSTENIbCTBAMH, a TAKXKe C INYHOCTHIO 00BHHSAEMOTO0. YacTh cenb-
Masi Ha3BaHHOM CTaThH MPHU 3TOM YKa3bIBaeT Ha 00s3aTeIbHOCTH IS Cy/Ia IPOBEPUTH JOCTATOYHOCTH JOKa-
3aTeNILCTB U 000CHOBAHHOCTH BBIHECEHHUSI OOBHHUTEIBLHOTO IPUTOBOPA.

Cyn IOJKeH OLEHHUTH A0Ka3aTeIbCTBEHHYIO 0a3y Ha MpeaMeT TOCTaTOYHOCTH B Jr000M ciaydae. men-
HO, B 3TOM U COCTOUT OJHO W3 MPOSBICHUH MPE3yMITIIUN HEBUHOBHOCTH: OOBHHHUTEIHHBIN MTPUTOBOP HE MO-
XKeT ObITb OCHOBaH TOJIBKO JIMIIb HA IPU3HAHUHU OCY>KJICHHBIM CBOCH BHHBI.

B kauecTBe elie 0HOTO OCHOBaHHMS [T 00KaTOBaHUS M OTMEHBI IIPUTOBOPA MOKET BBICTYNATh COTJIa-
cue 0OBHHSEMOTO Ha TPEBAPUTEIHHOM CIEJCTBHH HE CO BCEMH (PaKTHIECKHMH OOCTOSTENFCTBAMH JeTa, a
JIUIIG C 9aCThIO — HAIIPUMED, B CIIydae OOBUHEHUS 110 CTAThsIM 332 HE3aKOHHBIE XPaHEHHE U COBIT HAPKOTHKOB
OOBUHSIEMBII Ha MPEIBAPUTEIHLHOM CIEACTBUU MOXKET MPHU3HATh, YTO B €r0 KBApTHPE ACUCTBUTEIBLHO OBLTH
HalIEeHbl HAPKOTHYECKHE MPerapaThl, OJHAKO MCIIONIh30BaH OH UX MCKIFOUUTEIHHO JIJISl COOCTBEHHBIX HYX
U 1enu cOBITa He mpecienoBal. Takum o0pa3oM, CyAy HEIOCTaTOYHO MOMYYUTh OT OOBHHSEMOTO XOJaTai-
CTBO O PACCMOTPEHHH €ro JieJia B 0COO0M MOPSIKE, HEOOXOIUMO €IIle TIATEIBHO U3YUYUTh MaTepHallbl Jena,
coOpaHHbIe Ha JOCYAeOHON cTagnu, 0OpaTHUB, B YaCTHOCTH, BHUIMaHHE Ha TIOKa3aHHsi OOBUHSAEMOTO, M Ha UX
HEMPOTHUBOPEYNBOCTH C TTOKa3aHUSIMH, JaHHBIMHU B Cy/IE.

Camoe pacnpocTpaHEHHOE OCHOBAaHME JUIsI OTMEHBI MIPUIOBOPA, BhIHECEHHOro B mopsjake ri. 40 YIIK
P®, — 310 mpoTHBOpeune xonaTaiicTBa OOBHHSAEMOIO 00 OCOOOM MOPSIKE C €ro MpPOIECCYabHBIMU JICH-
CTBHSIMH, KOTOPBIE HE TMPEAIONararoT coriacus ¢ ooBuHeHHeM. Coriacue ¢ 0COOBIM MOPSIKOM O3HAYAET
MOJTHOE 1 O€30TrOBOPOYHOE COTIache 0OBHHSEMOTO ¢ OOBUHEHHEM.

To ecTb Mpu3HaHKE HE TOJBKO KOHKPETHOTO IMyHKTA U cTathl YK PD, HO 1 BCeX OCTaIbHBIX DJIEMEHTOB
cocTaBa MPECTYIUICHHUS, B TOM YHCIIE OTATYAIOMINX 00CTOATENhCTB. JII0OBIe X0MaralicTBa 0 epeKkBauduKa-
MU, 00 MCKITFOYSHHUH 3JIEMEHTOB COCTaBa MPECTYIDICHHUS MIIM OTATYAIOIINX OOCTOSITEIHCTB MOIPa3yMeBatoT
Hecornacue ¢ oOBUHeHHeM. Jlake yCTHOEe YIIOMHHAHKME Hecoriacusi B MPEHUsIX WM MOCIETHEM CIOBE BIle-
YeT Mepexo]l B OOIIHIA TOPSJIOK.

Kak yka3biBaet y:xe nomunaBiuiics panee b. A. PUHUMHOB, B 3TOM Clly4ae HECOINIACHE TOJIBKO JIMILIb C
pa3MepoM TPaKJAHCKOT'O UCKA MPHU COTIACHH CO BCEM OCTAILHBIM OOBHHEHHEM TaKXKe MOXKET TIOBJIeYb Tie-
pexoJ1 Ha OOIIHI MOPSIOK.

Takum 0Opa3oM, MOKHO PE3IOMHUPOBATH, UTO B CIydae, €CJIH BEIBOJIBI Cy/1a MIEPBON MHCTAHIIUN HE COOT-
BETCTBYIOT (DAKTHUYECKUM OOCTOSTENICTBAM JieTia, COJePKAIMMCS B MaTepualiaX, oOpaimieHiue K HHCTUTYTY
aneJUIUOHHOTO 00XKalloBaHUsI HEBO3MOXKHO. B ciydae ke, eciiv mpH paccMOTpEHHH jefia OyaeT cyile-
CTBEHHO HapyLICH YTOJOBHO-TIPOIECCYallbHBIN 3aKOH, JTHOO CyZoM OyJeT HEKOPPEKTHO MPHMEHEH 3aKOH
YTOJIOBHBIN, aleUIAIUOHHbIE jkajo0a/mpecTaBieHe OyayT MoJaHbl B 0OIeM TOPSAKE W IMOAJIEKAT pac-
CMOTPEHUIO B Cy/I€ al€JUISLIMIOHHON NHCTAHIIUHU.

B kauecTBe 3aBepuiaroiiero npuMepa MO>KHO MIPUBECTHU CITy4aid, KOT/a PU pacclieIOBAaHUN YTOJIOBHOTO
nesa 0OBUHSEMBIM BUHA HE MMPU3HABANIACK, JIN0O MPHU3HABAIACH JIUIIIh YaCTHYHO, a IIPUTOBOP OBLT BEIHECEH B
0coOoM mopsiaike. B Takolt cuTyaru s pacCMOTpPEHHS Jiefia B 001eM TopsAKe OOBUHAEMOMY JOCTATOYHO
OyZeT ynoMsHyTh 00 yka3aHHOM (DaKkTe B MPEHUSX WM B TIOCJIEIHEM ClIoBe. U Cyibs J0/DKeH OyleT nepeBe-
CTH JIEJI0 B PACCMOTpPEHHUE B OOIIEM IMOPSAIKE, B POTUBHOM CITy4ae TMOSIBIISETCS 0€3yCIIOBHBIN MOBOJ K OT-
MEHE TIPUTOBOPA B aleUIAIIMOHHON HHCTAHIUH.
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The premise of reasoning evidence is to separate the complexity and simplicity of the case, and it is necessary to
separate the complexity and simplicity of the case depending on the level of the court, the type of case and the contra-
diction in order to achieve complexity and simplicity, and also to clarify where the focus of the reasoning of the evi-
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B kwuraiickoil cyneOHON MpakTHUKe AOJIT0e BpeMsl 3HAUUMOCTh M CaMOCTOSITeNIbHAs IIEHHOCTh apryMeH-
TalMK JIOKA3aTeNbCTB He Obla MOJHOCTHIO TpU3HaHA. [10 MHEHHMIO aBTOpa, JOKa3aTesibHas apTyMEHTAIUs
MOJKET MPOJEMOHCTPUPOBATEH CIIELU(HUKY 0Ka3aTeNbCTB, OTPa3UTh Npouecc (HOPMHUPOBAHUS MBICICHHBIX
JIOKa3aTeNIbCTB CyJIbM M OTPa3HUTh MOATBEPKAAIONIYI0 OCHOBY (aKTOB pElICHUS. AKIEHT Ha JIOKa3aTellb-
CTBax HE O3HAYAeT, YTO BCE CYABH JOJDKHBI YCHIINTDH JOKA3aTEIbHYIO apTyMEHTALHIO, IIPOCTOE U CIO0XKHOE -
3TO NMPEAIIOCHUIKY apryMEHTALMH JOKYMEHTOB CYbH.

B nacrosmiee Bpemsi, HEKOTOpPbIE YTOJIOBHBIE CyAeOHbIe HHCTPYMEHTHI apryMEHTallul J0Ka3aTebCTB B
CyZie He JETISITCS Ha IPOCThIE U CIIOXKHBIE M3HAYaIbHO, 3TO HE0OX0IMMO YCTaHABINBATh HEMOCPEICTBEHHO B
IIPOLIECCE B 3aBUCUMOCTH OT YPOBHS CyJla, THIIA JENa, CHOPHON CUTyalluy, TAKMX aCIEKTOB KaK CIOXKHas U
MpOCTasi COPTUPOBKA: JOJDKHO OBITH OIPEIENICHO, YTO CIIOKHOE SBISIETCS CIOXKHBIM, a MPOCTOE SIBISIETCS
HPOCTBIM.

Bo-nepBbIX, yunThiBacTcs ypoBeHb cyaa. Cynpl pa3HbIX YPOBHEH Pa3lIMYaroTCs MO0 CBOMM (DYHKIIHSIM.
Cyn nepBoii HHCTaHLMU ONpPENENsIeT IPaBOTy U HENMPaBOTY M MpPEKpallaeT CIOpsl; CyJ BTOPOW MHCTAHLIUU
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paspelnaeTt jena; Cyl MOBTOPHOTO PACCMOTPEHHUS pacciieyeT ommoOKu; BepXoBHbIM HaApOMHBIHA Cy obecre-
YHBaeT eUHO00pa3HOE U NMPAaBUIBLHOE TPUMEHEHHUE 3aKoHa. COOTBETCTBEHHO, aKIICHT Ha J0Ka3aTeIbCTBaX B
CyneOHBIX TOKyMEHTaX IO yTOJIOBHBIM JIeJIaM Pa3HBIX YPOBHEH MOJDKEH OBITH Pa3iMdHBIM, apryMEHTAIUs
JOKa3aTeIIbCTB, HECOMHEHHO, SIBIISIETCSI BAYKHBIM COJIEPKAHUEM apTyMEHTAIlNH CYAeOHBIX TOKYMEHTOB Tep-
BOH WHCTAHIIMH, B TO BPEeMs KakK CyAcOHbIC JOKYMEHThI BTOPOH WHCTAHIIUU U MMOBTOPHOTO pa30UpaTeIIbCTBA
JieNia JTOJDKHBI M30eraTh HEHY)KHBIX IOBTOPEHHH C MEPBOHAYAIBHBIME Cy/IeOHBIMH JOKYMEHTaMH B JI0Ka3a-
TeapbHON YacTH. B maHHOM ciydae HEOOXOAMMO COCPEIOTOYNTHCS Ha YaCTH Pa3IUYUA W MPOTUBOPEUHH C
MEepBOHAYAILHBIM MIPOIIECCOM, YACTH CIIOpa MEXKAY CTOPOHAMU M HOBBIX JIOKA3aTEJIbLCTBAX B XOJ€ Ipolecca
BO BTOPOW MHCTAHIIUU M MMOBTOPHOTO pa30UpaTeIbCTBa ISl apTYMEHTAIIMH 110 JCITY.

Bo-BTOpBIX, MMEET 3HaUEHNE TUN JIeia. B mpuHIHIE, CI0XKHOCTh JIeda MPsMO TIPONOPIIOHANBHA CTe-
MIEHU apTryMEHTAIIVH JIOKA3aTeNIbCTB, U apTIyMEHTAIIMSI CJIOKHBIX JIeJ JOJDKHA OBITh YCUIJICHA, B TO BPeMs Kak
MPOCTHIC JeJIa MOTYT OBITh YIPOIICHHI. JJIs /e, paccMaTpUBaeMbIX B YCKOPSHHOM HIIM YIIPOIICHHOM TIO-
pAAKe, apryMEHTaIUs IOKA3aTEIbCTB MOXKET OBITH YIIPOIIeHA; IS i€, PACCMaTPUBAaEMbIX B OOBIYHOM ITO-
psAaKe, apTyMEeHTAIlHsl JOKa3aTelIbCTB, KaK MPaBUIIO, JOJDKHA OBITh ycumiieHa. OHAKO CTENeHb CII0KHOCTH
JIeJa He SIBJISIeTCS a0COIFOTHBIM KPUTEPHUEM CIIOKHOCTH U TIPOCTOTHI, TAaK KaK MOSBIISIOTCS HOBBIC BUBI, pa3-
BHBAIOTCA OTHOIIEHUS C PYKOBOJCTBOM, UMEET MECTO HaJn4re 6ojiee BRICOKMX COIMABHBIX PUCKOB, BIIHS-
HUE TIPOCTHIX JIe] — B IAHHOM CTy4ae HEOOXOIUMO YCHIIUTh apTyMEHTAIUI0; TPAMEHEHHE OOBIYHBIX TPOIIe-
Iyp A Ael, KOTJla BOMIPOC HE SIBISCTCA CIOPHBIM WM JEIO0 OTHOCHTEIHHO IMPOCTOE, MOXKET B CBOIO
ouepeb YIPOCTUTh apTyMEHTAIIUIO, TIOATOMY ISl TOCTIDKEHHSI TIPOCTOTHI B apryMEHTAINH JT0Ka3aTeIbCTB
HEO0OXOUMBI CIIEAYIOINE COOTBETCTBYIOIIUE MIATH, YKa3aHHBIE BHIIIIE.

B-TpeTbux, MOXKET MPUCYTCTBOBAThH criopHas curyairms. CyaeOHBIH MPOLEeCC U HaMUCaHUue CyIeOHOro
PEIICHUS - 3TO JIBE IICHTPAJIBLHBIC YaCTH CYJICOHOTO MPOIECcca, CYAbsl IPU BHIHECCHUU PEIICHUS JTOJIKCH UC-
MOJIE30BaTh WHCTPYMEHT apTyMEHTAIlUH, yJAeNATh ODKHOE BHHMaHHE OOIIeMYy €IMHCTBY CHUTYAIlHH C Cy-
nebHbM TporieccoM. CynmeOHBIN mporece SBISIETCS MPENNOCHUIKON JUIS HalMCaHWs JOKYMEHTOB, YTOOBI
MIPEACTaBUTH J0KA3aTeIbCTBA BCEM YYACTBYIOIIMM JIUIAM; 3HAUEHUE UMEET MEePEKPECTHRIN TOMpOC, ayTeH-
TA(UKAAS TAKXKE SBISIETCS BaXKHOW OCHOBOM TSI TOKA3aTENbCTBA apTyMEHTAINH 110 eny. JlokasarenpcTpa
apryMeHTAIlMH He JOJDKHBI MMPOTHBOPEUYHTH CyIy B OCYIIECTBICHWW TpaBa Ha OOBsICHEHHE B cyne. Ecimu B
CyIeOHOM TIPOIIECCe pa3pelleHbl CIIOPHI O J0Ka3aTeIbCTBAX, TO APTYMEHTALIUIO MOXKHO YIIPOCTUTH, €CIIH JKE
HET — TO apryMEHTAIIMIO B JAHHOM Cllydae CJIeyeT yCHIUTh, UTO KacaeTcs TOKyMEHTOB O Cy/IeOHOM pa30ou-
paTenbCTBE 1O YrOJIOBHBIM JellaM, TO OCHOBHOE€ BHUMaHHE MPH apryMEHTAIlUN JOKa3aTelbCTB B OCHOBHOM
yaensierc: "noka3biBaHUIO", "iepekpecTHOMY Jomnpocy’ U "HccaeqOBaHUI0 U IMPOBEPKE 10Ka3aTeNbCTB" Cy-
JIOM, TIPUMEHEHUIO TIPABUJI JIOKA3bIBAHUS M CyIe0HOr0 pa3duparenbcTBa. B ciiyuae ucciaenoBaHus TOKyMEH-
TOB O BBIHECEHHH CYJIeOHOTO PEIICHHUsS 1O YTOJOBHBIM JejiaM, aKIEHT BHUMaHHUS apTyMEHTAIllUU JIOJDKECH
OBITh COCPEOTOYEH Ha CIEAYIOIINX MOMEHTaX: Ha "moka3aTtenscTBe, "mompoce” 1 "HCcine0BaHUA U TIPO-
BEpKE JTOKA3aTeIhCTB" CyJ0M, HA IMPUMEHEHUH MPABWI JOKA3BIBAHUS U CYJIEOHBIX METOJaX TOKA3aTeILCTB,
Ha WCCIICIOBAHUU U OIICHKE JOKA3aTeNIhCTB, HA MPHUHITHH JO0KA3aTEIhCTB M MPUYMHAX ITOTO, a TAKKe Ha
000CHOBAaHUH "HCKITFOUCHHS HE3aKOHHBIX JIOKAa3aTEIbCTB".
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The article considers the criminal procedure legislation of Mongolia, which provides for the possibility of a short-
ened investigation procedure. Prescribed compliance by the court with the conditions that need to be verified by the
court in order to conduct a trial in a simplified manner.

Key words: Code of Criminal Procedure, Mongolia, shortened procedure, simplified procedure, trial.

Bo MHOrHX Ipyrux rocyaapcTBax COBPEMEHHOTO MHpa MMEIOT MECTO COKpAIlleHHbIEe, YIPOIICHHBIE, a
MO0 CYTH KOMIIPOMHUCCHBIC HOPMBI, 3aKpPEIUICHHBIC B YTrOJIOBHOM W YTOJIOBHO-TIPOIIECCYAILHOM 3aKOHOA-
TenabcTBe. Tak, Hampumep, B COeMMHEHHBIX IITaTaX AMEPUKH IUPOKO PACIPOCTPAHEHBI TaK HA3bIBAEMBIC
caenkn c¢ mpaBocynueMm (pleabargaing), B Wrammm ympomieHHOE (COKpAIIeHHOE) CYAOIPOU3BOICTBO
(abbreviato), cormacue ¢ ooBuHenuem B Mcmannu (conformidat) u B [lopryranum (sumarissimo) B Kuraii-
ckoii Haponnoii PecniyOnuke ympoleHHas nponeaypa pacCMOTPEHHUST YTOJIOBHOTO Jiefia, BO3MOXKHOCTh TPH-
MHPEHHUS CTOPOH IO JIeJaM YacTHOTO OOBHHEHMS, a TaKKe MEINbIi P HOpM YTOJIOBHOTO Kozaekca Kuraii-
ckoit Haponnoit PecryOnukn.

B pamkax cpaBHUTEIILHO-TIPABOBOTO aHAJM3a, MHTEPECHBIM MPEACTABISICTCS PACCMOTPETh U 3aKOHO/Ia-
TEIHCTBO MOHIOMMU. YTOJIIOBHO-TIPOIIECCYANIBHBIN KOJIEKC 3TOW CTpaHbl COACPIKUT IIaBy 17, mpemycMarpu-
BAaIOIIYI0 BO3MOXXHOCTH COKpAIIeHHOHN mpouenypsl paccienoBanus [1]. Tak, oOBHHSIEMBII B COBEpIICHUN
MPECTYIUICHUA, MAKCUMAJIbHOC HaKa3aHWC B BUJC JIMIICHUA CBO6OI[I)I 3a COBCPIHICHUEC KOTOPOI0 HE ITPEBLI-
maeT 8 JIeT, B ciiydae MPU3HAHUS BUHBI MOXET XOJaTaliCTBOBAThH IMEpe] MPOKYPOPOM O MPOU3BOJCTBE CO-
KpaIieHHOro paccienoBanus. [Ipokypop, yaocToBepuBIIHCE B TOOPOBOIHLHOCTH BOJICU3BSBICHUS OOBHHSC-
MOTO0, a TaK)K€ B TOM, YTO OOBHHEHHE 0OOCHOBAHO, YIIOTHOMOYEH yIOBJIETBOPUTH 3asSBICHHOE XOIaTalCTBO.
B sTom ciyuae paccienoBaHre HE0OXOIMMO 3aBeplIuTh B TeueHue 14 mueit. [Ipu 3ToM mpokypop Bhpase
OTKa3aThb B YIOBJICTBOPCHUN HA3BAHHOI'O XOI[aTafICTBa, €CJIKM BBI3LIBACT COMHCHUEC, YTO MHUIIUUPOBAHUC 06-
BHUHSIEMBIM COKpAIeHHON MPOIeTyphl pacCiIeOBaHNUS ABISETCS TOOPOBOIBHBIM; €CITH HE BOBMOYKHO COOITO-
CTH ycJIOBHUS cTaThbi 6.7 YTOIOBHOTO KoJeKkca MOHTONNU O CMSTYEHUH WIH OCBOOOKICHUHM OT HaKa3aHHsI
100 MPUMEHEHUH MTPUHYIUTENBHBIX Mep K JIUIy, PU3HABIIEMY BHUHY; €CIIM BhI3BIBACT COMHEHHE TOKa3aH-
HOCTH OOBUHEHHA. B cirydae, Korzia MpoKypop CUUTaeT BO3MOKHBIM MPUMEHUTH MIPH MPOU3BOJICTBE IO YTO-
JIOBHOMY JIey TpaBuia TNaBbl 17 YTOIOBHO-TIPOIlECCYAIBHOTO KOAeKkca MOHTOIMH, OH YBEAOMIISIET 00
3TOM OOBHHSIEMOTI'0, JOBOJUT JI0 €r0 CBEJCHUS NPEIoaracMblii BUJ U pa3Mep HaKa3aHUs, KOTOPBIA MOXET
OBITh HA3HAYEH CYZOM II0 UTOTAM PAaCCMOTPEHHS YTOJIOBHOTO nena. KpoMe Toro B 00S3aHHOCTH TIPOKYpOpa
BXOJTUT COCTABIIEHUE OOBHHHUTEIHHOTO 3aKIFOUCHHUS, KOTOPOE HEMEJIEHHO JOJKHO OBITh TIEPEIaHo B CY.

CynebHoe pa3dMpaTesbcTBO MO MTOTAM COKPALICHHOW MPOIEAYpHl PacciieZIOBaHUs MPOU3BOJUTCS B
YIPOIIEHHOM TOpsiIKE. YUacTHe B Cy1e0HOM 3acelaHiH POKypopa, MOACYAUMOr0 €ro 3alluTHUKA WX 3a-
KOHHOTO TIPEJICTABUTENS, & TAKXKE TIOTEPIICBIIETO U €T0 MPEICTABUTENS WM 3aKOHHOTO TPEACTABUTEINS SB-
nsieTcst 00s3aTeNnbHbIM. VX OTCYTCTBHE SIBIISIETCS. OCHOBAHUEM JIsl OTIIOKEHHS CyIe0OHOT0 pa3oupaTebcTBa
(ct. 17.6 YrojaoBHO-NIPOLIECCYaTbHOIO Kojekca Mouronun). B pamkax cymeOHOro pa30upaTesibCTBa CYI
00513aH yJIOCTOBEPUTHCS B COOIIOJICHUH CIIEIYIOIINX YCIOBUH:

- COTJIACEH JIM MTOJICYIMMBIN C IPEABSIBICHHBIM €My OOBUHEHHEM;

- I0OPOBOJIEHO JIM OH TIPU3HAJICS B COBEPILICHUN TPECTYTIIICHNUS;

- IOATBEPKIEHO JI OOBHHEHUE MPOKYPOPOM;

- €CTh JIU OCHOBAHMSI JIJIs1 YTOJIOBHOTO TIPECIIeIOBAHMS JINI[A, HET JJM OCHOBAHWUU IS IIPEKPAICHHS YTO-
JIOBHOTO JieTia, 0CBOOOKICHUSI OT YTOJIOBHOW OTBETCTBEHHOCTH M HAKa3aHMUSI,

- COTJIaceH NI OOBUHSEMBIH BO3MECTUTH ylIepO, MPUUMHEHHBIH B PE3yJIbTaTe COBEPIICHUS MPECTYILIe-
HUS;

- TOHUMAET JI TIOJICYMMBIN TPABOBBIE TIOCIE/ICTBUS, COBEPIIEHHOTO PECTYIUICHHUSI.

B cnydae HecoOmoieHNsT HA3BaHHBIX YCJIOBHUI, a TaKXKe B ClIydyae, €CIIH MOJCYAUMBIN 3asBIISIET, YTO HE
COTJIaCEH C MPeIbsBICHHBIM OOBHHEHNEM, CY/I BO3BPAIIAET YTOJIOBHOE JIENIO MMPOKYPOPY.

Ecnu BeltenpuBeieHHBIC YCIOBUS COOMIOACHEI, CY/l Ha3HAYAET HAKa3aHUE C YYETOM MHEHUS IIPOKYpPO-
pa 1o ATOMY BOIPOCY, a TAKXKE C MPUMEHEHUEM IMPAaBUJI, YCTAHOBIICHHBIX CTaThel 6.7 YTOJOBHOTO KOJIEKca
MoHrouu (CMSIrYeHre WiH 0CBOOOKICHUE OT HAaKa3aHHs, IMOO MPUMEHEHHE IPHHYTUTEIBLHBIX Mep K JIUILY,
MpU3HABIIEMY BHHY). Packpoem cojepikanue 3TOl cTaThu 0oJiee TOPOOHO (B TOM YHCJIE M B YACTH YTOJIOB-
HBIX JIeJT O TIPECTYIUICHHUAX, II0 KOTOPHIM HE MOKET OBITh MPUMEHNMA MPOLIEypa COKPAIIEHHOW MPOLEAYPHI
paccieIoBaHus U MOCICIYIONIETO COKPAIICHHOTO CyAeOHOTr0 pa3dupaTensCcTBa).

Tak, cornacHo yacTu nepBoi cratbu 6.7 YTOJIOBHOIO KoJekca MOHIOIUY, JIUILY, IPU3HABIIEMY BUHY B
COBEpIICHUU TPECTYIUICHHS, KOTOpasi Oblia J0Ka3aHa, CyH, YYUTHIBas OOCTOSTENHCTBA COBEPIICHHUS Ipe-
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CTYIUICHHS, IPU3HAKY BpeAa WK yiepOa U JMYHOCTh MPECTYMHUKA, MOKET CMATYUTh HaKa3aHHE WIH OCBO-
00AUTH OT HAaKa3aHUsI TMO0 TPUMEHUTH IPUHYUTEIBHBIE MEPHI CIEAYIOIUM 00pa3oM:

- K JIMITY, COBEPIINBIIEMY MPECTyIUIeHHe, 32 KoTopoe OcoOeHHOM YacThi0 YTOIOBHOTO Kojaekca MoH-
TOJIMM YCTAHOBJIEH MAaKCUMAaJIbHBIN CPOK JIMIICHUS CBOOOBI HE OoJiee TpexX JIEeT, HPUMEHSIOTCSI 0CBOOOXKIe-
HHUE OT HaKa3aHWs, yCIOBHOE OCY)KJCHHE Ha CPOK 0 TpeX JieT Tu00 MpUHYAUTENbHas Mepa B BUIE OTPaHu-
YEeHUs MpPaB B CIIydyasX, €CJIM OHO BO3MECTWJIO IPUYMHEHHBIH B PE3yJbTaTe MPECTyIUICHUS yumepd uiu
M3BSBUJIO XKellaHUe ero BO3MECTHTD (TIyHKT 1.1);

- K JIUIY, COBEPILMBIIEMY TpeCTyIIeHne, 32 KoTropoe OcoOeHHOH YacThl0 YTOIOBHOTO Koaekca MoH-
TOJIMM YCTAHOBJIEH MAaKCHUMAaJbHBII CPOK JIMIIEHUS CBOOOABI He OoJiee MATH JIET, MPUMEHSIOTCS YCIOBHOE
OCY>KACHHUE Ha CPOK 0 IISITU JIeT JU0O0 NMPUHYIUTENbHAs MEpa B BUAE OIPAaHMUYCHUS IPaB B CIydasx, €CIU
OHO BO3MECTHWJIO MPUYMHEHHBIHN B pe3yNbTaTe NPECTYIUICHHS yIepO WK U3BSIBUIIO JKEIaHUE ero BO3MECTUTh
(myskr 1.2);

- JINIly, COBEPIIMBIIIEMY TPECTyIUIeHHE, 32 KoTopoe OcoOEHHOM YacThi0 YTONOBHOTO Kojmekca MoHTo-
JIMM yCTAaHOBJIEH MMHUMAJbHBIN CPOK JIMLICHUS CBOOOABI CBBILIE OBYX JIET, & MaKCUMaJbHbII — He Ooiee
BOCBHMU JIET, Ha3HAYaeTCsl HaKa3aHue He 0oJiee OJHOM BTOPOH MaKCMMAaJbHOTO CPOKa HaKa3aHHU U HE MEHEe
OJHOH BTOPOM MUHMMAJIBHOI'O CPOKA HAKAa3aHUs, IPELYCMOTPEHHOI'O COOTBETCTBYIOIIMMHU YaCTSIMU U CTATh-
SIMH, B CITy4ae, ECIIM OHO BO3MECTHIIO IPUYMHEHHBIN B PE3yJIbTaTe MpecTymieHns ymep6 (mynkr 1.3);1

- JIMIly, COBEPIIMBILEMY NPECTYIICHHE, 3a KoTopoe OCOOCHHON YacThi0 YTOJIOBHOTO KOjAekca MOHTO-
JIMH YCTaHOBJICH MaKCHMAIBHBIA CPOK JIUIICHHUS CBOOOBI 10 ABCHAALATH JIMOO 10 MATHAJIIATH JIeT, Ha3Ha-
JaeTcsl Haka3aHue He OoJiee IByX TPETeil MaKCHMaJIbHOIO CPOKa HakKa3aHMS U HE MEHee ABYX TpeTell MUHH-
MaJbHOTO CpOKa HaKa3aHWs, MPeyCMOTPEHHOTO COOTBETCTBYIOIIIMMHU YacCTSIMHU U CTaThsIMH, B CIy4yae, eclid
OHO BO3MECTHUJIO IPUYMHEHHBIN B pe3yJIbTaTe NpecTyIuieHus yiepo (myHkt 1.4);

- JINIly, COBEPIIMBILIEMY TPECTYyIUIeHHE, 32 KoTopoe OcoOEHHO# YacThi0 YTONOBHOTO Kojmekca MoHTo-
JIMM yCTaHOBJIEH MAKCHUMAJIbHBIN CPOK JIMIICHUS! CBOOOBI O ABALATH JIET U HE YCTAHOBJICHO MOXHU3HEHHOE
JUIIEHHE CBOOO/BI, Ha3HAYAETCs HaKa3aHHe He Ooyiee Tpex YeTBEpTeH MaKCUMAaJIbHOTO CPOKa HaKazaHUs U
HE MEHEe TpeX YeTBEpTeHl MHUHUMAJIBHOTO CPOKa HaKa3aHWs, MPEIyCMOTPEHHOTO COOTBETCTBYIOIIMMH 4a-
CTSIMU M CTaThsMHU B CIyd4ae, €CJIM OHO BO3MECTWIO yIIepO, MPUYMHEHHBIH B pe3yjbTaTe MPECTYIUICHUS
(myHKT 1.5).

YacTtpto BTOpOit cTaThil 6.7 YToJ0BHOTO KoJiekca MOHTOIMK YCTaHOBJIEHO, YTO MPHU CMATYEHUHN HakKa-
3aHUs] WIK OCBOOOXKACHUH OT HAaKa3aHUS WiEHa OPraHM30BaHHON IPYNIBI B COOTBETCTBUU C OCHOBAaHHSMU,
YKa3aHHBIMH B YaCTH IECTOM cTaThH 3.8 YTONOBHOrO Kojxekca MOHronuu, cyl pyKOBOACTBYETCS IIpaBUiIa-
MHU, TIPEyCMOTPEHHBIMH YacThIO TIEPBOM paccMaTpUBaeMOii cTaTbu 6.7.

YacTeio TpeTbeld cTatbi 6.7 YTOJIOBHOTO KojeKca MOHIOIMY ONPEEIEHO, YTO BOIPOC O MPUMEHEHUU
JIMILIEHUS CBOOOMBI Ha ONPEAETICHHBIA CPOK K JIMILY, COBEpIIMBIIEMY NPECTYIJICHNE, 32 KOTOpOe Ha3HauYeHO
HaKkazaHKHe B BHJIEC MOKW3HEHHOTO JIMIIEHUST CBOOOIbI, MPEITyCMOTPEHHOTO YTOJIOBHBIM KOJeKcOoM MOHTO-
JIUM, PEeIIaeTcs Cy/I0M B cly4ae, eClIM TaKoe JIUIIO PHU3HAJI0 CBOIO BUHY.

Baxuno oOpaTuTh BHUMaHHME M HA TO, YTO 4YacTh 4 aHAIM3UPYEMON CTAThbH COACPKUT NPUHLUUIHAIBHO
Ba)KHOE TOJIOXKEHUE O TOM, YTO HE MPUMEHSIOTCS MPaBUIIa O CMSATUYCHHN WM OCBOOOKICHUM OT HaKa3aHUs
100 MPUMEHEHHN NPUHYAMTENHLHBIX MEp K JIUILY, HE UCIIOJNHSIONIEMY BO3JIOKEHHBIE Ha HETO CYJ0M 00s-
3aHHOCTH B NIEPUOJ] IPUMEHEHHUSI IPUHYAUTEIBHBIX MEP B BUJIE BO3JIOKEHNUS O053aHHOCTH WJIM OIPaHUICHUS
npaBa 0e3 Ha3HaYCHUS HAKa3aHUsI.

st Gonee MONHOTO TpEACTABICHHUS O COKPAIICHHBIX IMPOIEypax YrOJIOBHOTO CYIAONPOHM3BOJICTBA B
MOHTOJIMKM OTMETUM, YTO YTOJIOBHO-TIPOLIECCYalIbHBIM KOJEKCOM (cTatbs 17.5) mpemycMoTpeHa BO3MOXK-
HOCTb NPOBEAEHUS NMPOU3BOJICTBA MO YIOJIOBHOMY A€y B MAaKCMMAaJbHO CXKAaTbIi CpOK - 24 yaca. DTO BO3-
MOXKHO B CITyyae pacciieJoBaHHs TaKWX MPECTYIUIeHWH Kak: Hacuiue B ceMbe (ctaths 11.7), CekcyambHoe
JIOMOTaTeNbCTBO (CTaThs 12.4) HE3aKOHHBIA BHE3/ HA OXpaHIEMYIO TeppuTopuio (ctaTths 13.6), HapylieHne
JIUYHON HempuKOoCcHOBeHHOCTH (ctaths 13.11) m np. KimtoueByro poiib B pacciieioBaHUU UTPAET MPOKYpPOp,
KOTOPBIN OTpEIesieT UMEETCS JIM B ACWCTBUAX JIUI COCTaB MPECTYIUICHHUS, IEPBOHAYAIBHO OTIPENENsIeT BH/I
¥ pa3Mep YroJOBHOTO HakKa3aHHs, KOTOPBIM Ieecoo0pa3HO MPUMEHHUTh B OTHOIIEHUH MpPaBOHAPYIIUTENS;
3HAaKOMHT CO CBOMM pEIlIeHHEM MoTepreBLero u ooBuHseMoro. Cya B TeueHHe 72 4acoB IMOcie MOCTYyIUIe-

!B pamkax cokpareHHOI TpoLeyphl paccieoBaHus M MOCIEAYIOMEro COKPAIEHHOro Cy1e6HOr0 pa3ouparebcTBa
MIPUMEHHUMBI TOJIBKO MOJ0XKEHUS, IpelycMOTpeHHble myHKkTaMu 1.1-1.3 gactu 1 crateu 6.7 YronosHoro xogekca MoH-
TOJINH.
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HUS JIeNia PACCMATPUBAET U Pa3pEIIaeT ero ¢ y9acTHeM 0OBUHAEMOr0, IOTEPIIEBIIEro, 3aIUTHAKA U TIPOKY-
popa. Ilo uroram paccMOTpeHHMsI YTOJIOBHOTO Jielia CYJ MPUHUMAET PEIICHHE B COOTBETCTBHUH C JICHCTBYIO-
MM 3aKOHO/IaTeIbCTBOM MOHTOITHH.

OTmeTnM, 9TO BO MHOTOM COKpAIIeHHAs Mpoleaypa cyneoHoro pazouparenscrsa Monromnu (ct. 17.6
YTOI0BHO-TPOIIECCYANTBHOTO KOJIeKca MOHIOJIMU) CX0XkKa C POCCHICKUM OCOOBIM IOPSIKOM HPUHSATHS CY-
NeOHOTO pelIeHus IPH COTIAaCHH OOBHUHSEMOTO C MPENBIBICHHBIM eMy OOBHHEHHEM, a TIOPSIIOK pacciieno-
BaHUS, 3aKPEIUICHHBIA B CTaThax 17.1-17.5 HamomuHaeT cokpamieHHyio (popmy mgoznanus. OgHAKO €CTh U
0O0JIBIIIOE YHCII0 OTJIMYHMA, Ha KOTOPhIX B PaMKaX HACTOSIICH CTaThH Mbl OCTaHABIUBAThHCS HE Oynem (oOpa-
TUM Ha HUX BHUMAaHUE B MOCIEAYIONINX IMyOJUKaIUAX). 31€Ch K€ XOTeNI0Ch Obl 00paTUTHEBHUMAHUE Ha PsijI
3aCTyKUBAIOIINX BHUMAaHHUE TOJIOKEHUI MOHTOJIbCKOTO 3aKOHOJATEeNhCTBA. Pedub HIET 0 HEKOTOPBIX yCIIO-
BUSIX COKPAIICHHOTO CyJeOHOr0 pa30upaTenbCcTBa 10 YIOJOBHEIM jiesiaM B MoHroiuu: 1) IOATBEpkKACHO JIn
0OBHUHEHHUE MTPOKYPOPOM; 2) €CTh JIN OCHOBAHHMS IS YTOJIOBHOTO MPECIICAOBAHUS JIUIA, HET JTU OCHOBAaHUH
JUTS TIPEKPAIEHHsT YTOJIOBHOTO JIea, OCBOOOXICHNS OT YTOJIOBHOW OTBETCTBEHHOCTH W HakazaHUs; 3) co-
TJIaceH TN OOBUHSAEMBIN BO3MECTUTH YIIepO, MPHYNHEHHBIN B pE3yNIbTaTe COBEPIICHHS MTPECTYILICHHUS.

[lepBoe M3 Ha3BaHHBIX YCIIOBHIA, B CIydac €ro BBEJCHUS B POCCHIICKOE YTOJOBHOE CYAONPOU3BOJICTBO
MTO3BOJIMIIO OBI BO3TIOKUTH HAa HAJI3UPAIOIIETO MPOKYPOpa 00s3aHHOCTH OoJiee TIaTeNbHO MOAXOIUTh K H3Y-
YEeHWI0 OOBHHUTENHFHOTO 3aKII0YEHUsT (OOBHHUTENHHO IMMOCTAHOBJICHUS, OOBUHUTEIHFHOTO aKTa), a 3HAYHT
MPO(QUIAKTUPOBATHPACCMOTPEHUE CYJaMH YTOJIOBHBIX JI€J B OTHOIICHUH JIMI, OOBUHCHHE B OTHOIICHUU
KOTOPBIX C(hOPMYJIMPOBAHO HA OCHOBAHWUHU HEJOCTATOYHO MOIHOMN («IIPOYHON») JT0Ka3aTeIbCTBCHHON 0a3bl,
MpH KBATM()UKALIMN X AEUCTBUH TOMYIICHEI OMIHOKH.

BTtopoe u3 BbIllIeHA3BaHHBIX YCJIOBHIA, ITPH YCIOBUHU 3aKPEIUICHUS B POCCUHCKOM YTOJIOBHOM IIpOIiecCe,
nojiaraeM, criocoocTBoBajo Obl 6osee 3pPeKTHBHOMY NPUMEHEHUIO HOPM, MPEIyCMATPUBAIOIINX BO3MOXK-
HOCTB MIPEKPAIIeHHS YTOJIOBHOTO Jieia, OCBOOOXKACHUS OT YTOJIOBHON OTBETCTBEHHOCTH W HaKa3aHUSI.

Tpetbe M3 Ha3BaHHBIX OCHOBAaHWH COKPAIIEHHOTO CyIeOHOro pa3OuparenbCcTBa, B CIydae BBEACHUS B
POCCHICKH YTOJIOBHBIM MpPOILECC MO3BOJIUIO OBl ONTUMHU3UPOBATH 3AIUTY MPaB U 3aKOHHBIX WHTEPECOB
MOTEPIEBIINX B YaCTH BO3MEIICHUS UM BpeJia, TPUIUHEHHOTO PECTYIUICHUEM.
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Cucrema menu XpaHEHHUS JOKa3aTeNbCTB TPeOyeT CO3JaHMs MOJTHOW CHUCTEMBI ydeTa: OT COOMpaHMs [OKa3a-
TEJILCTB C MOMEHTA PACCIIEIOBAHUS IO MPEACTABICHUS JOKA3aTEIbCTB B Y/, @ TAK)KE 0043aTEIBCTB COOTBETCTBYIOIINX
JIVI, UMEIOIINX JOCTYH K JJOKa3aTeIbCTBaM. JTa CHCTEMa Ba)kKHa AJISI PETyJIHPOBaHMS Mpoliecca coOMpaHus, nepegadn
W XpaHEHMs JOKa3aTeNbCTB COTPYIHUKAMH CIEACTBHS M MPOKYpaTypbl, HOMOIIU CYIbsSM B IPOBEPKE MOIIUHHOCTU
JI0OKa3aTeNNbCTB U 3allUTH] IIPAaB [0J03pEBAcMbIX. B 1aHHOI cTaTbe aHAIM3UPYIOTCS CYLLECTBYIOIINE UHCTUTYLIMOHAb-
Hele cTpykTypsl KHP 1 P® ¢ Touku 3peHus cpaBHUTENBHOIO aHANIN3a, YKa3bIBAIOTCSA HEAOCTATKU U MOIXOM AN yIyd-
LIeHHs paboThl B 00enX CTpaHax.

Kniouegvie cnosa: 1eNb XpaHEHHs, BELIECTBEHHBIC 0KA3aTENIbCTBA, XPAaHEHUE JOKA3aTeIbCTB, YTOJOBHOE CYIO-
IIPOU3BOJICTBO.

Chain of custody of evidence in the legislation of the Russian Federation and China:
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The chain of custody requires the establishment of a complete system of records from the collection of evidence
from the investigation to the presentation of evidence in court, as well as the obligation of the relevant persons with
access to the evidence. This system is important for regulating the collection, transfer and storage of evidence by inves-
tigators and prosecutors, assisting judges in verifying the authenticity of evidence, and protecting the rights of suspects.
This article analyzes the current framework of the PRC and the Russian Federation from a comparative law perspective,
pointing out shortcomings and an approach for improvement in both countries.

Key words: chain of custody, physical evidence, evidence preservation, criminal proceedings.

Cucrema meny XpaHeHUs JI0Ka3aTelbCTB BO3HUKIIA B aMEPUKAHCKOM 3aKOHOJATEIhCTBE O JTOKa3aTellb-
CTBaX W TaKKe M3BECTHA Kak "Iemb XpaHEeHWs" BEIIECTBEHHBIX J0Ka3aTelbCTB, IO KOTOPOH MOHUMAaETCS
"oCHOBHasl HH(GOPMAITUS O IBUKCHUH M Pa3MEIICHUN BEIIECTBEHHBIX J0KA3aTeIbCTB ¢ MOMEHTA MX IOJTyde-
HUS JI0 TIepeladu B Cy/I, a TAK)KE M3MEHEHUH COOTBETCTBYIOMUX XpaHuteneu" [1, c. 261].

Juis Toro, 4TOOBI JOKa3aTeILCTBA, UMEIONIE 3HAUSHUE JUIS JIej1a, He TIPOTalii 3psi 3-3a HeHa [JIexKallle-
ro XpaHEHWs, CUCTEMA IIETH XPaHEHUS JOJDKHA BKIIIOYATH: 1) CTPOrHME MEphl M0 XpaHCHHUIO M YUET IEMu
XpaHeHUs; U 2) 00s3aTeILCTBO BCEX XPAaHUTEINICH JIaBaTh IOKa3aHUs B CyJe B KaueCTBE CBHJICTEJCH, Koraa
3TO TpedyeTcs.

HopmaTtuBHas cTpykTypa 1ienu XpaHeHus T0KazaTenbeTB B Kutae.

B nHacTosiee Bpems, CyIs 10 CYIIECTBYIOIINM 3aKOHAM, Cy/IeOHBIM TOJIKOBAHUSAM U COOTBETCTBYIOIIAM
HOPMaTHUBHBIM JJOKYMEHTaM, 3aKOHOJaTeIbHast hopMa ey XpaHeHHs JI0Ka3aTeNbcTB B Kutae oTHOCUTEINb-
HO pa3po3HeHHa. PerynupoBaHue Lenu XpaHEHHUs JOKA3aTeIbCTB B YrOJOBHO-IIPOLIECCYATbHOM 3aKOHOMAA-
TenbCcTBe KuTas cocpemoToueHo Ha CTaAWH COOWpPAaHMs BEIIECTBEHHBIX TOKA3aTENbCTB, B JOIMOJHECHHE K
YCHJICHUIO METOJIOB YVIPABIICHUS MUMYIIICCTBOM, YIACTBYIOIIMM B JieJie, B HOPMAaTUBHBIX JOKYMEHTaxX opra-
HaMU O0IIIeCTBEHHON 0€30MaCHOCTH, MMPOKYPATYpaMHU.

[IpaBumna B yroJioBHO-POIIECCYaTLHOM MPaBe U CyA€OHBIX TOJIKOBAHUIX.

B yronoBHo-niponieccyanbHOM 3aKoHE KuTast 1 COOTBETCTBYIOMIMX Cy/IEOHBIX TOJIKOBAHUSAX yCTaHOBIIE-
HBI CIEYIOIINE MPaBUjla PaCCMOTPEHHUS U OLICHKU BEIIECTBEHHBIX 0Ka3aTeNbCTB: BO-TIEPBBIX, B MPABUIAX
WCKITIOYCHHS HE3aKOHHBIX J0Ka3aTeIbCTB, €CIIM UCTOYHUK U COOMpaHUs BEUICCTBEHHBIX WU JIOKYMEHTAIb-
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HBIX JIOKa3aTeJIbCTB HE COOTBETCTBYET MPABOBHIM MPOLEAYpaM M MOXET CEphe3HO MOBIHMATH Ha CyAecOHOE
MPaBOCY/ANE, OHU JOJKHBI OBITH UCTIPABIICHBI K J0JKHO OBITH JaHO pa3yMHOE OOBSICHEHUE, B IPOTUBHOM
cllyyae JOKa3aTeJIbCTBA JOJKHBI OBITh MCKIIIOYEHBI; BO-BTOPBIX, B IPOLIECCE PACCIEAOBaHUSA, OCMOTPA HIIH
00BICKa, M3BJICUEHHUS WM WU3bATHA. ECIM BellecTBEHHbIE NOKA3aTENIbCTBA WM JOKYMEHTAJIbHBIC OKa3a-
TENbCTBA HE COMPOBOXKIAIOTCS MPOTOKOJIOM HWIIM MEpPEeYHEeM, TO MCTOYHHK BEIIECTBEHHBIX JI0Ka3aTelIbCTB
WIN TOKYMEHTAJIBHBIX JOKA3aTEeJIbCTB HE MOXKET ObITh 0Ka3aH, OHU HE MOTYT OBITh HCIOIB30BaHbI B Kaue-
CTBE OCHOBBI JUISI ONPEAEITICHUS Jella; B-TPEThUX, €CJIM UMEIOTCS COMHEHHsI OTHOCHTEIBHO IPOU3BOACTBA,
BpPEMEHH, MECTa M CIoco0a MOMy4YeHHUs JOKa3aTelbCTB B ayAHOBU3YANbHON WM 3JIEKTPOHHOU (hopMme, U He-
00XOIUMBIE JTOKA3aTeNbCTBA WM pa3yMHbIe OOBSCHEHUSI HE MOTYT OBITh MPEACTABICHBI, OKAa3aTeNbCTBA B
ayJIMOBU3YaIbHOM WM 3JIEKTPOHHON (opMe HEe MOTYT ObITh MCIOJIb30BaHbl B KAYECTBE OCHOBBI AJISI OIpe-
JeNIieHUsT 0O0CTOATENBCTB /IENa; B-4€TBEPTHIX, €CIIH 3JCKTPOHHbBIC JOKA3aTeIbCTBA W3MEHEHBI, chanbcuduuu-
POBaHBI WK MOUIMHHOCTH HE MOXET OBITh ONpEAETICHA, MU €CIIM UMEIOTCS T00aBICHHS, yIaICHHUS UIH 13-
MEHEHHUS B IEKTPOHHBIX JOKA3aTEJIbCTBAX, OHU NOJDKHBI OBITH MCKIIFOUEHBI; B-IISITHIX, €CIH 3JIEKTPOHHBIE
JI0Ka3aTeNIbCTBA HE MIepeAaHbl B OIIeYaTaHHOM BUZE, IPOTOKOJ WU IIepeueHb HE MOIIMCAHbl WIN HE CKpeIl-
JICHBI TICUaThIO CIIEAOBATENS, JIEPXKATEeNs JEKTPOHHBIX J0Ka3aTeIbCTB MM CBUIETENS, UM €ClIM Ha3BaHHE,
TUI WM GOpMAT 3IEKTPOHHBIX TAHHBIX HE SICHBI, OHHU JOJDKHBI OBITH MCIIPABIICHBI B COOTBETCTBUU C IIPaBU-
mamu e(eKTHBIX T0Ka3aTenbeTB [2, c. 247].

Bce nepBble Tpu BhIlIeyKa3aHHBIE CTAThH SBISIOTCS UCKITIOYAOIIUMH TPaBHIaMH JUIsl TIpoliecca coou-
paHus BEIICCTBCHHBIX N0Ka3aTCIbCTB, B TO BPEMA KaK IMOCJICAHUC JIBC - 3TO CICHUAJIM3UPOBAHHBIC HOPMBI
MIPOBEPKU 3JICKTPOHHBIX JIOKAa3aTElIbCTB, KOTOpPBIE BKIIOYAIOT B CE0sl KaK BOINPOC IPOUCXOXKICHUS HIICK-
TPOHHBIX AAHHBLIX, TAK U MOJYCPKUBAIOT UX TOXKACCTBO B MPOLECCCE IOJYUYCHHUS, XpaHCHUA U ICpCaadun. Ilo
CpaBHCHUIO C IIOJIHBIM KOHTpPOJIEM peryaiupoBanus OJICKTPOHHBIX J0Ka3aTciIbCTB, YTOJIOBHO-
IpoleccyalbHOEe 3aKOHOAATENbCTBO KuTas perynupyer Apyrue BeLIECTBEHHbBIE NOKa3aTEbCTBA TOJIBKO B
YacTH UX MOJYYEHHs], HE PacIpPOCTPAHSAACH Jajiee HAa MOPSAOK XPAHEHHs, Iepeladyn U yTUIM3AlUK A0Ka3a-
TENBCTB MOCIIE UX COOMPAHHSI.

OT0 BHONHE O0BSCHUMO, TIOCKOJIBKY KATAHCKash 3aKOHOJATeNbHasl KOHIEMIHUS "co/lepyKaHNe MPEBBIIIe
npouenypsl”" AUKTYeT HaM CTPEMJIEHHE K IIpaBle B YTOJOBHOM IIPOLIECCE, U MBI CTapaeMcCsl HE IPUHUMATh
KECTKHE TpaBUiia UCKIIOUEHHs JJOKA3aTeIbCTB, KOTJJa MHTEPECH OOBHHSAEMOTO HE CHIIBHO YIEMIISIOTCA, a
MBITaeMCsl MCIIPAaBUThH Je(eKTHBIC oKa3aTrenbcTBa. [IpuunHa, MO KOTOpPOH KHTaiickas cucTeMa MpUHIMIA
UCKJTIOUCHHS HE3aKOHHBIX JJOKA3aTEeJIbCTB, YCTAHOBJICHHAs! Y TOJIOBHO-TIPOLIECCYAIbHBIM 3aKOHOM, yCTaHaB-
JUBaeT 00s3aTeNbHOE PABUIIO MCKIIOYEHUS IS TOJyYeHHs] YCTHBIX JIOKa3aTeIbCTB U AUCKPELIMOHHOE HC-
KIIFOYCHUEC TJId MOJIYYCHUS BCHICCTBCHHBLIX M0KA3aTCIIbCTB, MPCAOCTABIAA CYyAbC CBO6OI[y JOKa3bIBaHHUA I10
BHYTPEHHEMY YOEXIEHHIO, 3aKIII04YaeTCcs B TOM, YTO B IIpoLiecce COOMpaHuUsl YCTHBIX J10Ka3aTeibCcTB Oolee
OYEBHIHO BIMAHHUE CI10c00a MOITydeHHs JOKA3aTEeIbCTB CIEI0BATENIEM, C IIOMOILBIO IIBITOK U APYTHX CIIOCO-
6OB HE3aKOHHOI'0 IMOJY4YCHUSA YCTHBIX JOKa3aTCIIbCTB, LITO6IJI 3aCTaBUTh 06BI/IH$IeMOFO CKIIOHUTBLCA K IpHU-
3HaHHuI. B ImpourioM OBIJIO MHOT'O IMpUMEPOB, KOrJaa O6BI/IH$IeMI)IX 3aCTaBJIJIN ACJIATh JIOKHBIC ITPU3HAHUA
WX JaBaTh JIOKHbBIE TIOKA3aHUsl, KOTOPBIE B UTOI'C MPUBOIWIN K HECIIPABEAJIMBBIM JeJIaM, BbI3bIBas KpaiiHe
naryOHbIe COLMANIbHBIE TIOCJIEACTBUS. B OTIMUMe OT 3TOro, BeneCTBEHHBIE JI0Ka3aTelnbCcTBa Oosiee CTa0IThb-
HBI ¥ MEHEe IO/IBEP)KEHBI BIUSHHUIO CII0C00a MOTy4eHHs T0Ka3aTeNbCTB HEMOCPEICTBEHHO CIIEIOBATEISIMH.

[IpaBuna xpaHeHUs] UMYLIECTBA, YYAaCTBYIOIIETO B Jiejie B HOPMATUBHBIX JOKYMEHTAX.

[IpaBuna xpaHeHus, Heperayd W YTWIM3ALUK C BELIECTBEHHBIMH JI0KAa3aTEIbCTBAMH YTOUHSIOTCS B
HOPMATHUBHBIX JOKYMEHTaX OPraHOB MOJHIUK U MPOKYpaTypsl. B 1ensx ocyiecTBieHus: oduiero yriyoie-
Hus pehopmbl B "MHEHUAX O JaJbHEHIEM PEryJUpOBaHUH PACTIOPSDKEHUS UMYILECTBOM, PHOOLIEHHBIM K
JieNly, B YrOJIOBHOM Hporecce’ U3JI0KeHbl 00IINe TOJIOKEHHS O PACHIOPSHKEHUH UMYILECTBOM, MPHOOIIEH-
HBIM K JIeTly, KOTOpbIe ObLTH BHEIPEHBI COOTBETCTBEHHO B OpraHax oOIIeCTBEeHHOW 0€30MacHOCTH U MPOKY-
patypsl [3], [4]. BeimeymoMsHyThIE TIPaBOBBIE TOKYMEHTHI COACPKAT MOAPOOHBIE MTOIOKEHHUS O TIepenade u
MOJTYYEeHUH, XPaHEHUH, YTHIM3alUHd U KOHTPOJIE 32 MMYIIECTBOM, CBS3aHHBIM C JIeJIOM. MOXKHO cKa3arts,
YTO, JOIIOJTHCHHBIC Cy21€6HI)IMI/I TOJIKOBAHHUAMHN W BC€AOMCTBCHHBIMU HOPMATUBHBIMU aKTaMWU, KHATalCKUe
HOPMBI YIIPAaBJICHUSA LENBIO IMMOCTABOK 3HAYUTCIIBHO YIYUYHIWINCH, IMPEACTABIIASA OIIEPATUBHOC PYKOBOJIACTBO
JUIS1 TIPAKTHKH.

OnHako BhILIEyKa3aHHbIE PUHLIWIHAIBHbBIE TOJI0XKEHUS HE TapaHTHPYIOT 3 (EKTHBHOTO PEryInpoBa-
HUA MMOBEACHUA BCEX JIMIL, YYAaCTBYIOIIUX B JOKa3bIBaAHHUU. DTO CBSA3aHO C TEM, YTO PA3JINYHBIC CY6TJCKTBI
YKa3aHHbIX HOPM O XpaHC€HUHU ONPCACIIAOT, YTO HOPMBI HEN30EKHO UMEIOT Pa3IMYHbIC CTAHAAPTHI IIPHU UX
npuMeHeHnd. Kpome toro, npuHOMIIMAIEHBIE HOPMBI HE UMEIOT IPUHYAUTEIBHONW CHIIBI M HE COUETAIOTCS C
TaKUMHW KPUMHUHAIMCTUYCCKUMU IIpoHeaypaMu, KakK IIpaBuUjia UCKIIIOYUYCHUSA, ITO3TOMY CEPBLE3HBIC ITOCICI-
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CTBHS HECHAIJICKAILEro XpaHEHUS HE MOTYT OKa3aTh MPSIMOTO BIHSHUS Ha JIOKAa3aTElIbCTBEHHYIO CIOCOO-
HOCTB WJIM JJOKa3aTeNIb,CTBEHHOE 3HaUCHHE 0OBEKTA.

Takum 00pa3oM, OYEBHIIHO, YTO KUTANHCKOE YIOJIOBHOE 3aKOHOJATEIbCTBO yCTAHABIMBACT OIPEICIICH-
HbIE NpaBWIa I LENU XPAHEHUS JOKA3aTelbCTB, U TEHACHLUSA K ITOCTOSHHOMY COBEPIIEHCTBOBAHUIO €TI0
CHCTEMBI SBJIsIeTCS puMeuaTenbHol. OHaKO Bce JKe CleayeT MpU3HaTh, YTO MOJO0KEHUS] YTOJIOBHOTO 33aKO0-
HOJATEIbCTBA O CUCTEME LIETIH XPAHCHMS J0KAa3aTeIbCTB KACAalOTCsl B OCHOBHOM COOMPAHUS BEIIECTBEHHBIX
JOKa3aTeIIbCTB, TO €CTh B OCHOBHOM COCPENOTOYEHBI Ha MEPENHEM KOHIIE LN XPaHEHHs, B TO BpeMs Kak
CpeIHEMY U 3aBepIIAoLIEMy dTally MyTH, TAKOMY KaK COXpaHEHHE, Ilepeiaya U TPAaHCIIOPTUPOBKA, yesIeT-
csi Mano BHUMaHWs. [lonokeHUs HOPMATHBHO-NIPABOBBIX JTOKYMEHTOB Pa3iIM4YHBIX BEAOMCTB Oojiee KOH-
KPETHBI, HO MJIO BIMIIOT Ha MPHOOIICHUE AOKA3aTeIbCTB K YrOJIOBHOMY CyIONPOU3BOICTBY. BaxkHas ra-
paHTHUSI CUCTEMbI 00ECIIEYeHUsI COXPAHHOCTH JJOKA3aTeNbCTB, @ UIMEHHO SIBKA COOTBETCTBYIOLIETO JIMIA IS
Jlaud TOKa3aHWi, HE MMEET COOTBETCTBYIOIIMX 3aKOHOJATEIbHBIX TpeOOBaHHWH, YTOOBI C YBEPEHHOCTHIO
obecreynTh J0Ka3aTeIbHYI0 CUIy 3alMcell, CAeTaHHbIX OTBETCTBEHHBIM JIHLOM. Kak mpencraBisercs, 3T
HEIOCTATKH 3aCIyKMBAOT OOJIBIIOTO BHUMAHHUSI.

HopwmaTtuBHas cTpykTypa Lenu XpaHeHus 1oKa3arenseTB B Pocenn.

B poccuiickoM yrojgoBHOM CyAOIPOU3BOACTBE MPABMIA XPAHEHHS BEIIECCTBEHHBIX OKA3aTENIbCTB €U~
HOOOpa3zHo pernamentupoBansl B YIIK PO [9]. Kpome Toro, Oonee KOHKpETHBIE MOJIOKEHUS IO BOIIPOCAM,
CBSI3aHHBIM C M3BSATHEM, YUETOM, XpaHEHHEM U Iepefayeil BeleCTBEHHBIX J0Ka3aTelIbCTB, JOMOJHSIIOTCS
MTOCTAHOBJIEHUSMU MPABUTENHCTBA, BEJOMCTBEHHBIMA HOPMaTHUBHBIMU aKTaMU TOCYIapCTBEHHBIX OPraHOB,
Takux kKak CnencrBeHHbll komuteT PO u OenepanbHas TamoxxeHHas ciyx6a PO.

CrenmanbHbIE TpaBIia XpaHEHHUS BEIECTBEHHBIX JoKka3aTelabCTB B YIIK PD.

Crarpsa 82 VIIK PO "XpaHneHue BeIIECTBEHHBIX JOKA3aTENbCTB" yCTAHABIMBAET MOAPOOHBIC HOPMBI
XpaHEHUS BEILECTBEHHBIX AOKA3aTeNbCTB, KIACCUPHULUUPYS UX B 3aBUCUMOCTH OT YCJIOBHIl U MecTa XpaHe-
HUSl Ha TaKue KaTerOpHHU, KaK OOBIYHBIC NMPEOMETHI 5], TpOMO3JIKUE MPEeaMeThl, OObIINe MApTHU TOBapa,
CKOPOMOPTSIIUECS TOBAPHI M MPOAYKLUS, XpaHEHHE KOTOPHIX 3aTPYAHEHO WIN U3JIEPKKH 0 XPaHEHHUIO KO-
TOPBIX COM3MEPUMBI C UX CTOMMOCTBIO, IPEAMETHI, U3bATHIC U3 HE3aKOHHOTO 000POTa, WM IMPEIMETHI,
MIPEICTABISIIOIINE OMACHOCTb.

Cornacho 4. 3 ct. 81 VIIK P®, nonsaTre coxpaHeHUsl BEIIECTBEHHBIX J0Ka3aTeIbCTB BKIIIOYACT B CeOs
BECh MpOIIecC A0 U MOCie MPUHATUS OKOHYATEIBHOIO pelieHns no aeny. IloaToMy HOpMBI O XpaHEHHH Be-
LIECTBEHHBIX J10Ka3aTeNIbCTB B CT. 82 BKIIIOUYAIOT pAIl NEUCTBUN: XpaHEHUE, Nlepenaya, BO3BpaT, pealn3anus,
YHUUTOKEHUE U yTUIU3ALMSL.

[To o6memMy npaBuiTy, BeIIECTBEHHBIE T0KA3aTEIbCTBA JOJDKHBI XPAaHUTHCS BMECTE C MaTeprajaMH yro-
JIOBHOTO JIeJ1a JI0 BCTYIUICHUS IPUTOBOPA B 3aKOHHYIO CHJIY MJIM MCTEUEHHUS CPOKa 00KaJOBaHMsI IIOCTaHOB-
JICHWS WIN OIIpeJeNICHHs O MPEKPAIIEHUH YTOJIOBHOTO Je)ia U IepeJadn UX BMECTE C YTOJIOBHBIM JEJIOM (CT.
82 VIIK P®). BenrecTBeHHbIE 10KA3aTENbCTBA B BUAE MTPEIMETOBR, KOTOPHIE B CUITy TPOMO3IKOCTH WUJIM UHBIX
MPUYHH HE MOTYT XPaHUThCS MPH YTOJIOBHOM Jigjie, B TOM 4Hciie OOJNbIlNe MapTUH TOBAPOB, KOTOPBIE TPY/I-
HO XPaHUTh WM U3AEPKKU 110 00ECIICUEHHUIO CIIEHUATbHBIX YCIOBUH XPaHEHUS! KOTOPBIX COM3MEPHUMBI C X
ctouMocThio (1.1 4.2 ¢1.82 YIIK P®), xpausatcs B MecTe, yKkazaHHOM ClIe[JoBaTelIeM WU JO3HABaTENEM, Tie
MPOU3BOJUTCS UX (oTorpadupoBaHUE, BHIEO- WIH KHHOCheMKA. CKOPONOPTSIIMECS BEUICCTBEHHBIC JIOKa-
3aTeJIbCTBA MOTYT OBITh BO3BDAILEHBI, PEaM30BaHbl MM YHUYTOKEHBI COTJIACHO MOPSIKY, YCTaHOBICHHOM
3aKOHOM. B ciyuae mpeameroB, U3BATHIX U3 HE3aKOHHOT'O 000pOTa WJIM MMEIOIIMX OINACHBIM Xapakrep, OT-
OuparoTcst 00pas3ibl ¥ MEepeAaroTcs Ha yTUIIN3AIUIO B YCTAHOBICHHOM 3aKOHOM TOPSIIIKE MM YHUYTOXKAIOTCS
10 PEIICHUIO CyJa U T.J.

HexoTtopeie yueHble CTaBAT MOA COMHEHHE 00bEM XpaHEHHs BEIIECTBEHHBIX JOKA3aTENIbCTB, yCTAaHOB-
nennblid cratbeit 82 VIIK P®. C ogHON CTOPOHBI, TaKOE MOJIOKEHHE O0BEAUHSAET COOMpaHHs, XpaHEeHHE U
YHUUTOKEHUE BEIIECTBEHHBIX 10Ka3aTENbCTB, 00pa3ys MOIHYIO LEMOYKY BEIIECTBEHHBIX J0Ka3aTeIbCTB OT
Hayajia U 70 KOHIA B YTOJIOBHOM TIPOIIECCE, YTO B ONPEECIIEHHONW CTENEHN OTPa)KaeT NEPCIEKTUBHOCTD; Of-
HaKo, C APYTO¥ CTOPOHBI, HE SBISAETCS I HEOOOCHOBAHHBIM BKJIIOYEHHE B 00bEM XpaHEHHUS BEIIECTBEHHBIX
JI0Ka3aTeNbCTB TaKMX MPOIEAYp, KaKk YHUUTOXKEeHHE U peanu3anus? [lpudanaa B TOM, 4TO CUCTEMa XpaHEHUs
BEIIECTBEHHBIX J0KA3aTeNIbCTB M3HAYAJIBHO Obla pazpaboTaHa Jjisl HOAJEPKAaHUS TOXKAECTBA BEIECTBEH-
HBIX JIOKa3aTeJIbCTB, YTOOBI MX JJOKa3aTelibHasl COCOOHOCTh HE MOCTpajaia, HO MOCIEeayIONIie HOPMBI, Ta-
KH€ KaK YHUYTOXKEHHE W pean3alys, OOJbIIe He MPUHAIIEKAT MOHATHIO XPaHEHHUS BEIIECTBEHHBIX J0Ka3a-
TEJIBCTB. Y HUUTOXKCHNE, YTUIN3AIMS U IPYTHe NEHCTBUS C BEIIECTBEHHBIMU JJOKA3aTeIbCTBAMH MPUBOJAT K
TOMY, YTO BEIIECTBEHHBIE IOKa3aTelbCTBa OONblLIe HE MPU3HAHBI, YTPAYMBAIOT JOIYCTUMOCTH U OTHOCH-
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MOCTB, U B 3TOT MOMEHT OHH YK€ HE MOJANaNaloT MO MOHITHE XpaHeHHsI BEUICCTBEHHBIX JI0KAa3aTeNbCTB, U
TaKyue HOPMBI IOJIKHBI OBITh UCKITIOUEHBI U3 CTaThu 82.

[IpaBrna B HOpMaTHBHBIX IPABOBBIX AKTaX MUHHUCTEPCTB U BEIOMCTB.

XpaHeHue, nepegayda BeIeCTBEHHbIX J0Ka3aTeIbCTB TAKXKE MIPELyCMOTPEHBI B HOPMAaTHUBHBIX IPAaBOBBIX
aKTax, NOCTaHOBIICHHUAX, MHCTPYKIMAX M MPUKa3aX MUHUCTEPCTB M BegoMcTB. Hampumep, UHCTpyKkuus o
MOPSIIKE U3BSTHA, yUeTa, XpaHCHHS U Iepellaul BEIIECTBEHHBIX JOKA3aTEeNIbCTB, LIEHHOCTEH U MHOIO UMY-
IecTBa MO yroJoBHBIM aenam B CrnenctBeHHOM kKommteTe Poccuiickoit ®enepanuu, IIpaBuma xpaHnenwus,
ydeTa U NepeAayd BeUIeCTBEHHBIX JOKa3aTeNbCTB MO YroMoBHEIM aenaM [6], mpuka3 @TC Poccun ot 30 ne-
kabps 2015 r. N2692 "O6 yrBepxkaeHnn MHCTpyKIMH O MOPAIKE M3BATHS, XPaHEHHS, ydeTa, epeladynd u
YHUYTOXXEHUS MIPEIMETOB U JOKYMEHTOB II0 YTOJIOBHBIM JeflaM, U MaTepHajaM IPOBEPOK COOOLIEHUH O
MPECTYIUICHUSIX B TaMOKEHHBIX opranax Poccwuiickoit @epepaunu', comepkar MoIpoOHbIe TOMOTHEHUS K
crcTeMe XpaHEeHHUs! BEUIECTBEHHBIX A0Ka3aTenbcTB B YIIK PO u saBisitoTCsS MeXaHU3MOM peryinpoBaHus U
BHE/IPEHHUSI XPAHEHHsI BEIIECTBEHHBIX JOKA3aTEJIbCTB Pa3INYHbIMU BEIOMCTBEHHBIMU OpPraHaMu.

Hanpumep, noapoOHble IpaBuiIa 0 XpaHUTENAX, IPaBUIax XpPaHEHHUS U JOCTYIA K BEIECTBEHHBIM J0-
Ka3aTeNbCTBaM, OTHOCSIIMMCS K OMACHBIM Ipy3aM (B3pBIBHBIM HMJIM B3pBIBYATHIM, TOKCHYHBIM T'py3am), Iie-
pelaHHBIM Ha XpaHEHHE B BOMHCKHE YaCTH MJIM COOTBETCTBYIOIIME TOCyAapcTBeHHbIe cKiansl [7]. Crenu-
aJIbHBIC TIpaBHJIa AJISI CKOPOIMOPTSILMXCS BELIECTBEHHBIX 10KA3aTENbCTB, TPEOYIOIINX OCOOBIX YCIOBUH M
CIeLMalbHBIX 3HAHUM U1 UX XpaHeHus. Hanpumep, 3ampeiaercs yrnakoBKa U XpaHEHHE BIAKHBIX MpeaMe-
TOB U MPEIMETOB C HEBBICOXIIMMHU ClielaMi OMOJIOrHYeCKOl MPUPOb! (KPOBB | T.11.), JUTSL MPEOTBPALICHHUS
UX MOPYU U 00ecreyeHns] BO3MOXKHOCTH JaJIbHEHIIIET0 UCCIIeIOBAHUS IPEIMETHI IIepe] YIIaKOBKOM U cliaueit
Ha XpaHEHHUE JIOJKHBI OBITh BBHICYIICHBI P KOMHATHON TEMIIEPaType Bl OT OTONMTEIBLHBIX TPHOOPOB B
MecTe, 3aTEHEHHOM OT NPSMBIX CONHEYHBIX Jydei [8]. [IpenmeTsl, TpeOyrolmue ompeneneHHbIX HaBBIKOB
oOpareHus1, 00pabaThIBAIOTCA C MPUBJICUYEHUEM COOTBETCTBYIOUINX CHENHMAINCTOB. Ecim mist obecrieueHus
COXPaHHOCTH OMOJIOTMYECKUX 0OBEKTOB TPEOYIOTCA CeUaNbHbIE YCIOBHS, UX XPaHEHHUE OCYIIECTBISIETCS B
CyAeOHO-IKCIIEPTHBIX YUPEKACHUSIX.

dopma KHUTH y4deTa BEMIECTBEHHBIX JO0Ka3aTelbCTB (MprutokeHHe 1) [6] Takke 3aKperuieHa B 3THX
MIPAaBOBBIX AKTaX, YTO JaeT 0ojee YSTKHE U MHTYUTHBHO IOHSATHBIC YKa3aHUs, KaK 3TO JeaTh Ha MIPAKTUKE.
Hanpumep, B ciydae eciam B OTCYTCTBHE OTBETCTBEHHOT'O JIMIIA WMJIM JIMIA, €T0 3aMEMIAIOIIEero, BO3HUKIIA
HEOOXOIMMOCTh TIOMECTUTh Ha XpaHEHWe JHOO MOIyYHTh BEIIECTBEHHBIE JOKA3aTeNbCTBA, NOCTYI JOJIK-
HOCTHBIX JIUI] YIIOJTHOMOYEHHOT'0 OpraHa B KaMepy XpaHEHUS BEIIECTBECHHBIX JOKA3aTENILCTB (CIIeNHaIbHOE
XPaHWJIMILE) OCYLIECTBIISIETCS] TOJIBKO B MPUCYTCTBUM KOMUCCHH, COCTOSILEH HE MEHee YeM U3 TpeX 4ejo-
BCK, IIpU 3TOM KOMHUCCHEHN COCTaBJISETCS aKT npueMa-nepcaai, B KOTOPOM IMEPECUHUCIIAIOTCA U3BATHIC HUIIU
MOMEIIEHHBIE Ha XpaHEHUE PEAMETHI U YKa3bIBalOTCSl OCHOBAHUS UX W3BATHA WK nepemenienus. [Ipu npu-
eMe Ha XpaHeHHe (WM BO3BpAaTe) BEIIECTBEHHBIX J0KA3aTeIbCTB B KAMEPY XPaHEHHsI BEIIECTBEHHBIX J0Ka-
3aTeNILCTB (CHEeNUAILHOE XPAHWINIIE) OTBETCTBEHHOE JIHIIO OQOPMIISET U BBIJAET JIMIY, MPEICTaBUBIIEMY
BEIICCTBCHHBIC JI0KA3aTeJIbCTBA, KBUTAHIMIO (PaclucKy) mo (GopMe COIJIacHO MPHIOKEHUIO0 2 (nanee —
KBUTaHIUSA (pacnucka) [6].

Takum 00pazom, B MPOIIECCE CPABHUTENBHOIO aHANIN3a BHJHO, YTO COOTBETCTBYIOIIUE IOJIOXKECHUS O
XpaHEHUH BEIIECTBEHHBIX JOKa3aTenbcTB B Kutae u Poccum Bee ere HaxosTcs B cocTaBe pa3HbIX MpaBo-
BBIX JIOKYMEHTOB, TAKMX KaK YTOJOBHO-TIPOLIECCYaNTbHBIA 3aKOH, COOTBETCTBYIOLINE CYACOHBIE TOJTKOBAHUS
1 HOPMAaTHBHbIE JOKYMEHTBI Be1OMCTB. OTCYTCTBHE KOOPAMHALMH MEXAY Pa3IMYHBIMH BEAOMCTBAMH JIETKO
MMPpUBOAUT K OTCYTCTBHUIO TECHOM CBS3H MCKAY HUMHU Ha IMPAKTHKEC, U KaY€CTBO XPAaHCHUA BCUICCTBECHHBLIX
JI0Ka3aTeNIbCTB Bapbupyercs. bosiee TOro, mo CpaBHEHHIO C POCCUHCKUM YTOJOBHO-NIPOLIECCYANbHBIM KO-
JEKCOM, KUTAaCKUH YTOJOBHO-TIpOLIECCYabHBIN KOAEKC UMEET TOT HEeOCTaTOK, YTO B HEM MEHbILE I0JI0-
KCHUH, B OCHOBHOM TNPHHIUIHAIBHBIX, OOJIbIIIE MPUCYTCTBYIOT T€, KOTOPhIE HOCAT OOIIMI XapakTep W He
crocoOCTBYOT peanu3anui. OTCyTCTBHE CUCTEMATH3alWU PUBEIIO K TOMY, 4TO JIUIA, 3aHUMAIOIIHecs Xpa-
HEHHMEM BEILECTBEHHBIX JOKA3aTeIbCTB B CyAeOHOM npakTuke KuTas, 3a4acTyio He UMEIOT IPaBuIl, KOTOPBIM
OHH MOTJIHA OBI CJICO0BAaTh B OTHOIICHUN KOHKPETHBIX ONICPATUBHBIX CTaAHAAPTOB.

Kpome Toro, obmeit npobieMoli B 00eUX cTpaHax SIBISETCS HECIIOCOOHOCTH XOPOIIO WHTEIPUPOBATH
LETNOYKY XPaHEHHMs J10Ka3aTelbCTB ¢ (OpMaMu MPHUOOIICHUS BEIIECTBEHHBIX JA0KA3aTENbCTB. XOTS CyIle-
CTByeT TpeOOBaHKE O MPOBEPKE Ha HAJIMYME MOBPEKACHUI WM U3MEHEHUH B mpoliecce coOMpaHus, XpaHe-
HUSA ¥ UACHTH(PUKAIIMN B CYJE, IIeNb XpaHCHUS HE MOXKET OBITh YIOCTOBEpEHA 0e3 MPUCYTCTBHSI COOTBET-
CTBYIOIIUX JIUIL, TPUYACTHBIX K 10Ka3aTCJIbCTBAM. B OTCYTCTBHUC B o0enx CTpaHax Tpe60BaHI/I$[ 0 TOM, 4TOOBI
COOTBETCTBYIOIIMH MEPCOHAN JaBal MOKa3aHUs B Cy/€ B CIIydasiX, KOI/a LIEeMb XpPaHEHUS BBI3BIBAET COMHE-
HUA, LUCIIb XPAaHCHUA HE MOXET OBITH YAOCTOBEPECHA, 1 B KOHCYHOM HUTOTC IICIIb XPAHCHUA HE MOXET GBITB
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npoBepeHa. OYEeBUIHO, YTO OTCYTCTBUE MOCPKUBAIOIINX MPaBUI BEPHOCTH HEN30EKHO OCIa0UT CTaHaap-
THU3anuo U 3POEKTHBHOCTh CHCTEMBI IIETIA XPAaHEHUS, YTO MPHUBEACT K TOMY, YTO HA MPAKTHKE ICTIOYKON
XpaHeHus OyIyT MpeHeOperaTh, a BHITOJIHEHUE MTPABIII SN XpaHeHus OyneT HeOpesKHBIM.

Tlpunooicenue 1
Knura yuera
BeliecTBEHHBIX JT0KA3aTENbCTB, IPHHATHIX HA XpaHCHUE

Jara npu- | Haumenosa- ®damunus, | Pocrmes muia, | OcHoBa- OTMmeTKa 0 Dammnus, Pocnmce
eMa Ha HUE Tpeame- HUMs, OTYE- | OTBETCTBCHHO- | HUE W J]a- | IEJIIOCTHO- UM, OTYE- JUna, mnoy-
XpaHeHue | TOB, BUJ yma- | CTBO, r0 3a XpaHe- Ta BBIJAYH | CTH BEIJA- CTBO, IOJDK- | YHUBIIETO
UMyIIe- KOBKH, TOJIK- HUE, 0 puéMe | UMylile- BaeMoOro HOCTb JIUIIa, | UMYIIECTBO
CTBa CIIaHHOH Ha HOCTb, UMYIIEeCTBa cTBa MMYILECTBA | MOJTYYHUBIIIE-

XpaHeHue, U JIHIIA, T0 UMYyILIe-

MOSICHUTEIb- CJIaBILICTO CTBO

Has HaJIIKCh nMmy1ie-

Ha He (Ho- CTBO Ha

Mep yroJoB- XpaHCHUE

HOTO JieNa, B

YBEM IIPOU3-

BOJICTBC

HAXOJUTCSI)

Tpunooicenue 2

KBUTAHUNA (PACMWCKA) N
0 NpueMe BellecTBeHHbIX OOKa3aTeNeCTB B KaMepy XpaHeHWA
(CneuyyHanbHoe XpaHWnWile), Bbiga4Ye BelleCTBEHHbLIX OOKazaTenLCTB

M3 Kamepbl XpaHeHWA (cneunanbHOro XpaHwnuiia)

20 r.

(MECTO COCTaBNEHHWA)

(AONKHOCTL, CNEUManbHOE 3BaHWE (KNACCHBIA YMH), OAMWNMA, WMA, OTYECTBO

nuMua, nepefaswero BelWecTBEeHHbIE O0Ka3aTeNsCTBa Ha XpaHeHue KaMmepy
XpaHeHWA (CneyuanbHOe XpaHWnWWwe), BbOABWEro BeWeCTBEeHHbIE
O0Ka3aTeneCTBa W3 KaMepel XPaHEHWA (CNEUWanbHOro XpaHWnWila)

(AONKHOCTb, CNEeunanbHOe 3BaHWe (KNACCHbIM YWH), GaMuIus, UMA, OTYECTBO

nuua, nNpuUHABWIEro BelecTBEeHHLE O0Ka3aTeNsCTBa Ha XpaHeHue KaMmepy
XpaHeHWA (CcneuuanbHOoe XpaHWnuwe), nony4yuslwero BewecTBeHHble
AOKa3aTensCTBa M3 KaMepbl XpaHeHWA (CneuuansHoro XpaHunuia)

(NaTa nepenaYvy BeWECTBEHHBX OOKa3aTensCcTB KaMepy XpaHeHwsa, u3
KaMepbl XpaHeHWA (cneunaneHOro xXpaHWnuwa )

({HaUMMeHoBaHWe nepefaHHbIX (BbIJAHHLIX) BEUWECTBEHHLIX O0KA3aTeNnLCTB)

(npu HEDﬁxDﬂMMDCTW YyKasaTb KONW4YecTBOo, BecC, obbem BEUWECTBEHHbIX

ONOKa3aTenbCTB, a TAKKEe CEBEOEeHMA 06 ux ynakoBke)

(HOMEp YrOMOBHOrO Aena)

(HOMEp KHWAMM Y4eTa BelWeCTBEeHHbIX O0Ka3aTenbCTB, MPUHATBIX Ha XpaHeHwe
WNH BblOAHHBIX . FIODHJJP(OBHﬁ HOMEP 3anucK)

MNepepan Mpuuan
(NOANUCL, WHULMaNL, GaMunus nuua, (NOANUCL, WHULWaNL, GaMunus nuua,
nepenaewero (BLIAaBWEro) NPMHABLWEr o (NOAY4YWBULErQ)
BEUleCTBEHHbBIE [OKa3aTenbcTea) BElUlECTBEHHbIE [O0Ka3aTenbcTea)
20 r. " " 20 r.
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PETHOHATIBHBIM U3YYEHHEM IIPECTYIHOCTH. TaK, B paMKax JaHHOTO MCCIEAOBAHUS M3YIEHO COBPEMEHHOE COCTOSTHHE U
TEH/ICHIINH TSDKKHX TpecTymuieHuid B PecyOmmke Bypsarus.

B cratbe paccMoTpeH ypoBeHb mpectymHOCTH 3a 2018-2022 rr. kak B Poccun, Tak u B Bypstun. [Ipoanamusupo-
BaHO KOJIMYECTBO, 3apPETMCTPHPOBAHHBIX TSHKKUX MpecTymieHud. [1o pe3ynpTaTtaM MccienoBaHUs, BBISIBICHBI TEHICH-
WY TSOKKUX TpecTyIuieHnit B Peciyomuke Bypstus.
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Current state and trends of serious crimes in the Republic of Buryatia

One of the most priority areas of modern criminology are issues related to the regional study of crime. Thus, within
the framework of this study, the current state and trends of serious crimes in the Republic of Buryatia have been studied.

The article examines the crime rate for 2018-2022 both in Russia and in Buryatia. The number of registered serious
crimes is analyzed. According to the results of the study, the trends of serious crimes in the Republic of Buryatia are
revealed.

Keywords: crime, serious crimes, Republic of Buryatia, trends, Criminal Code of the Russian Federation, crime
rate, regional aspect.

[IpobeMa npecTymHOCTH B HACTOALIEE BpeMs SIBJISIETCSl OAHOM U3 TUCKYCCHOHHBIX TeM. JlanHoe o6cTo-
ATENBCTBO MOXHO OOBSICHUTH TE€M, YTO Ha (POHE PAa3TUUHBIX CONUAIBHBIX, TTOTUTHUYECKUX, SKOHOMHUUECKIX
npobiaeM mpectynHocTh B Poccun obGoctpunack. B paMkax HaHHOTO HCCIENOBaHUS XOTENOCh ObI OCTaHO-
BHUTBHCSI UMEHHO Ha PErMOHAJIBHOM acleKTe MPECTYMHOCTH U PACCMOTPETh COBPEMEHHOE COCTOSIHHE W TEH-
JICHIIMH TSOKKHX TpecTyIuieHui B PecyOimke Bypsitust.

N3zyyenne heHOMEHA MPECTYMTHOCTH MpeJIoaracT MpUMEHEHNE Pa3IIHbIX MOX0a0B. OTHUM W3 3Ha-
YUMBIX TOJXOMIOB SIBISIETCS CTaTUCTHUYECKUM, KOTOPBIM BBIPa)KAaeTCsl B KOJMYECTBEHHOM XapaKTEPHCTHKE
COCTOSIHMS ITPECTYITHOCTH.

Yposens npectynHoctr B Poccuu 3a 2018-2022 rr. mpeacTasiex B Tadiuie 1.

Tabruya 1
Vposenv npecmynnocmu 6 Poccuu 3a 2018-2022 2.) [3]
Ioxa3zaTens KonuuecTBo mpecTymnieHui, B ThIC. Tewmn pocta, B %
2018 2019 2020 2021 2022 2020 2021 | 2022 | 2022
K K K K
2019 2020 | 2021 | 2018
Bcero, 3apeructpuposano | 19915 | 2024,3 | 2044,2 | 2004,4 | 1966,8 | +1 -1,9 -1,9 -0,9
IPECTYIUICHUH

Takum oOpa3omM, ypoBeHb mpecTynHocT B Poccuu 3a 2018-2022 rr. uMeeT HecTaOMIbHYIO TEHACHIUIO.
C 2018 mo 2020 rr. Habm0AAJICS POCT KOJIWYECTBA, 3apPErUCTPUPOBAHHBIX NpecTymieHni, ¢ 2020 r. cHKe-
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Hue. [10J0KUTETFHBIM MOMEHTOM SIBJISICTCS, YTO B IIEJIOM KOJMYECTBO 3apETHUCTPUPOBAHHBIX MPECTYIUICHUH
¢ 2018 mo 2022 r. ymensiuiaock Ha 0,9 %.

Uro kacaercsi CTPYKTypHl MPECTYIUICHAN, TO 332 pacCMaTpPHBAEMBIN MEpHOa OOJBINYIO TOJIOBHUHY TIpe-
CTYIUICHHH COCTaBJISIOT XHIIEHHS 4uyoro umyiectsa (B 2018 — 51,7 %, 2019 — 53,5 %, 2020 — 55,3 %,
2021 — 55,3 %, 2022 — 54,6 %), coBepILICHHbIC PA3TIMYHBIMH ITyTSIMHU.

B cooTtBeTcTBHH O cTaThel 15 YromoHoro kogekca PO (mamee, YK P®) [1] B 3aBuCHMOCTH OT Xapax-
TEPUCTUKH W CTENEHH OMACHOCTH JAESHUS, Pa3EesIFOTCS Ha MPECTYIUICHUS HeOONBIION TSHKECTH, CPEaHEeH,
TSDKKUE U 0c000 Tspkkue npectyieHns. B YK PO conepxurest 363 coctaBa mpecTyIUIeHHN pa3TudHON CTe-
TIEHU TSHKECTH.

B cBoro ouepenp TSHKKAMH MPECTYIUICHUS SBIISIOTCS YMBITIUIEHHBIE JSSTHAS, MaKCHUMAIbHBIX CPOK Haka-
3aHUS KOTOPBIX COCTaBJsieT He Bbimie 10 JIeT MUIICHUS CBOOOIBI M HEOCTOPOXKHBIC NESHUS, TNIC COOTBET-
CTBEHHO HE MPEBBIIIACT 15 JIeT TUIIeHUs CBOOOIBI.

Janee, paccMOTpUM KOJIMYECTBO, 3aPETHCTPUPOBAHHBIX TSHKKUX MpecTyruieHnit B Poccun 3a 2018-2022
rT. (Tabmura 2).

Tabnuya 2
Konuuecmeo, 3apecucmpuposannvix masjickux npecmynienuti 6 Poccuu 3a 2018-2022 2.

IToka3arens KonngecTBo mpecTymieHui, B ThIC. Tewmn pocta, B %

2018 2019 2020 2021 | 2022 2020 x| 2021 | 2022 | 2022

2019 K K K
2020 | 2021 | 2018

KommaectBo, 3apeructpu- | 335973 | 389373 | 453356 | 4460 | 41221 | +16,4 -1,6 -7,6 +12,2
POBaHHBIX TSDKKUX TIpe- 13 8
CTYIUICHHUI

Takum 00pa3oM, KOJHMYECTBO TSHKKHUX MPECTYIUICHHH B Poccuu 3a paccMaTpuBaeMBIH IEPHOI TaKKe
nMeeT HeCcTaOMIbHYIO TeHaeHImoo. OqHako ecinu HaOmoaaTh quHaMuKky ¢ 2018 mo 2022, To KOIM4YecTBO
TSDKKUX TPECTYIUICHUN yBeTHMUUiIoch Ha 12,2 %, 4TO SBISETCS OTpUIIATEILHBIM MOMEHTOM. OYeHb BaXKHO
OTMETHUTB, YTO KaK MPaBUIIO, PACKPBIBAEMOCTb TSIKKUX MPECTYIUICHHH ObIBaeT OoJiee BHICOKOH. DTO pe3yiib-
TaT IUIAHOMEPHOW NEATENBHOCTH ONEPATUBHBIX ANIapaToB MO MPOTHBOACHCTBUIO COBEPUICHHIO HEOUEBH/I-
HBIX TSOKKHX M 0CO00 TSHKKHX MPECTYIJICHUH MPOTHB XKU3HH. [Ipu 5TOM HEOOXOAMMO YYUTHIBATH CIEIYIO-
mee OOCTOSITENbCTBO, YTO MpaBa W CBOOOABI TpakAaH HE JOJDKHBI OrpPaHUYMBATBCS B pe3yjbTaTe
MIPOBEJCHUS MPEACTABUTEISIMU ONEPATHBHBIX MOJPA3AEICHUN Pa3IMYHBIX ONEPATUBHO-PO3BICKHBIX MEPO-
npusituii [4, c. 59].

Haubonbiee KOMMYECTBO TSHKKUX TIPECTYIIICHUH HAOMIOIAeTCsl B TAKUX PernoHax, kak: Mocksa, Moc-
KOBCKast o0nacth, Yensionuckas obmacts, HoBropojckoii obnacreit, UeueHnckoit Peciyonuku u PecryOnuku
ThoiBa.

[anee, paccMoTpuM ypoBeHb MpecTynmHOCTH B Bypsitun 3a 2018-2022 rr. (Tabnuna 3).

Tabauya 3
Yposenuwv npecmynnocmu ¢ Bypamuu 3a 2018-2022 2. [2]
Ilokazarens KonnuecTBo nmpecTymnieHui, B ThIC. Tewmn pocta, B %
2018 2019 2020 2021 | 2022 2020 2021 | 2022 | 2022
K K K K
2019 2020 | 2021 | 2018
Bcero, 3apeructpuposano | 23511 | 22131 | 20639 | 20770 | 19955 | -6,7 +0,6 |-3,9 -8,4
IPECTYIUICHUH

Takum o06pa3zom, 3a 2018-2022 rr. B BypsaTum, kak u B 11e10M 110 Poccrun MOKHO HaOJII0aTh TEHACHIIUIO
CHIDKEHHS KOJINYECTBA, 3aPETUCTPUPOBAHHBIX MpecTyiuieHuil. Hanbosbiee CHIKEHHE YPOBHS MPECTYITHO-
ctu otMeueHo B bayHToBckoM paitone, xunaunckom paitone, XopuHckoM u ap. Kak mokaspiBaeT MUpPOBOiL
OTIBIT, U TPAKTHUKA Ha CHWXKEHHUE IPECTYMHOCTH B IIEJIOM IOBJIMUIM PAJT 3aKOHOAATEIbHBIX WU3MEHCHUH B
pa3HBIX CTpaHaX, B TOM YHUCJIC ITPOBOAUMBIC PeOPMBI, CBA3aHHBIC ¢ I'YMaHHU3aI[HMEH, KaK OT€YeCTBEHHOTO,
TaK U MEXyHAPOJHOTO 3aKOHOIATENLCTBA [5, 72].
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B 2022 r. B cTpyKType NpecTynmHOCTH BypsTn HanOONbIIMiA yIEIbHBINA BEC COCTABIAIOT MPECTYIICHHS
npoTuB cooctBeHHOCTH (56 %). [IpectaBnenus npotus muuHocty B 2022 1. coctaBmu 15,7 % ot oOmero
YyHuciia MPeCcTyIUICHUH.

KommaectBo TspKKuX mpectyruiennid B 2022 1. coctaBmio 4 398, wm 18,6 %. 31ech CTOUT OTMETHTB,
KOJINYECTBO JaHHBIX MPECTYIJICHUH B 00IIeH CTPYKTYpe NPECTYMHOCTH BypsTnn MMeroT cTabuibHYIO TeH-
JEHIHIo K cokparenuio (2022 k 2021 — 5,5 %, 2021 x 2020 — 4,8 %).

B cTpykType TSOKKUX MpeCcTyIUIeHHH bypsatun, mpeobranaioT: yOMMCTBO WM MTOKYIICHHE Ha yOUHCTBO
(105 YK P®) — 292 mpectymenus (2022 k 2021 + 32,1%), yMBbIIIECHHOE IPUYHMHEHUE TSHXKKOTO Bpena 370-
posbto (111 YK P®) —249 npectymnennii (2022 x 2021 — 15,9 %), B ToM uuciie TOBIEKIINE 10 HEOCTOPOXK-
HOCTH cMepTh motepresiero (4. 4 ¢t. 111 YK P®) — 34 npecrymienus (- 26,1 %).

CTOUT OTMETUTD, IPECTYITHOCTh NPUCYILa JI000H cTpaHe. OAHAKO ee KOJMYECTBEHHBIE U KAUeCTBEHHBIC
MOKa3aTen CyIIeCTBEHHO pa3inyaroTcs. B pamkax JaHHOW CTaTbU TakKe XOTEJIOCh Obl pacCMOTPETH COCTO-
SIHUE U TEHAECHUUHU IPECTYIHOCTA HEKOTOphIX cTpaH ATP.

[IpecTynHOCTH B CTpaHax NajJbHEBOCTOYHOW MPABOBOM CHCTEMBI IEMOHCTPUPYET CPAaBHUTEIBHO HEBBI-
COKHE IMOKa3aTesld, OTHOCUTEILHO POMaHO-TEPMaHCKON M aHTJI0-CaKCOHCKOM mpaBoBoi cemel. [Ipuuem ec-
JIM paccMaTpUBaTh 110 CTpaHaM, TO B Kutae ypoBeHb IPECTYIHOCTH B IISITh pa3 HUXKE 10 CPaBHEHUIO ¢ Sno-
Hueil. [IpumepHO Takas ke TeHACHIWA HaOmomaeTcst U B coceaneid Morromuu. Cienyer 3aMeTuTh, 4TO B
MPUTPAaHUYHOM TOCYAapcTBe B HyJeBbIX rogax XXI| croneTus ObLIM MPUHATHI PSIIl 3aKOHOJATEIBHBIX aKTOB,
B TOM YHKCJIC U HOBBIA YTOJIOBHBINH KOJCKC MOHIOJIMH, KOTOPBIIi BOOpas B ce0si Kak COBPEMECHHBIC TEHICH-
UMM U HOBBIE (OPMBI MPOSBICHUS MPECTYNHOCTH, TAK U COXPAHWJ BEPHOCTb MCTOPUYECKUM TPATULIUAM
PaHHEro MOHIOJIBLCKOTO 3aKoHoAaTe peTBa [6, C. 73].

B o6meii cTpykType npectynHoctu B crpanax ATP (SImonus, Kurait) npeo0ianaroT KOphICTHBIC HEHA-
CHJILCTBEHHBIE NpecTyIuieHus. [0yl HaCHMJIBCTBEHHBIX MPECTYIUIEHHH B OOLIEH CTPYKType NMPeCTyIHOCTH
HeOompmas. Tak, HanpuMmep, B OonbpmuHCTBEe cTpaH ATP koaddumment no youiictBam He mpebimiaet 2,0-
3,0 yowmiictB Ha 100 THIC. Hacenenus. B Kutae ator cpemnuii mokaszarens Bapeupyercs ot 2,0 (2010 r.) mo
1,1 (2022 r.); B SIlmonuu - ot 0,5 (2010 1.) m0 0,3 (2022 1.).

Takum 00pazoM, IPOBEAEHHBIH aHAIN3 MO3BOJISET OTMETHTh, YTO HECMOTpPS Ha CHIKCHHE KOJIMYECTBA
MIpEeCTYIUIEHUH 3a aHAIM3UPYEMble IEPUO/Ibl, YPOBEHb MPECTYITHOCTH Ha TeppuTopun bypstuu octaercs no-
CTaTOYHO BBICOKMM. KoJM4YecTBO TSHKKHMX MPECTYIUICHUH Ha TeppuTopun PecriyOnuku Bypstus Takke uMeert
TEHJICHLIMIO K CHI)KEHUIO, OJHAKO YAEJbHBIM BeC NaHHbIX npectyruieHuil 3a 2019-2022 rr. ocraercs cra-
OWITEHBIM.
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