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KOJIOHKA PEAAKTOPA

MocnegHM HOMep XKypHan yXo4saLero roga B HEKOTOPOM CTeneHn 0CobeHHbIN: BO-MEePBbIX, OH YCI0B-
HO pa3aeneH Ha Age YacTu. MNepBasa U3 HUX cGOPMMPOBAHA KaK 0BbIYHO: U3 PYCCKOA3bIYHbIX CTAaTEN, NOCTY-
NMUBLUNX B pa3HOe BpeMA B pefaKLMio; BTOPAa YaCTb — OpPUTrMHaAbHasA, 06 beANHAET CTaTbW, KOTOPbIE YiKe
6b111 OoNy6/MKOBAHbI HA CTPAHULAX XKypHana B 2014 r., a B 3TOM HOMepe npeacTaB/ieHbl Ha aHIIMNCKOM
A3blke. Mbl Hageemcs, YTO OHM 3aMHTEPECYHOT AHII0A3BIYHOIO YNTATENA, KOTOPbIM 40 3TOTO MOT 3HAKO-
MWTbCA C HALUMMM MaTepuanamm ToJIbKO Ha OCHOBE aHHOTaL MM (aBTOPCKUX pestome).

70T Wwar 0bycnosaeH pafomM 06CTOATENLCTB, B TOM YMUC/IE U KENAHMEM PACLUMPUTD KPYT YuTaTenen n
ABTOPOB KYpHana, NpMBAEYb UX K B3aMMOBbLIFOAHOMY COTPYAHMYECTBY C HALWMM U3LaHUEM, COAENCTBO-
BaTb MHTErPaLMOHHbBIM NpoLeccam, HAMETUBLUMMCA B IOPUCNPYAEHLMMU, TAPMOHM3ALMM 3aKOHOA4ATENb-
CTBA PA3/IMYHbIX CTPAH M Ap.

Bo-BTOpbIX, C 3TOr0 HOMEpPa Mbl HAYMHAEM NPOBEAEHME 3304HOIO KPYI/IOro CTONA «YrON0BHbIM KOAEKC
Poccuu: KoHLenTyanbHble OCHOBbI U TEOPETUYECKAA MOAENbY, MPEAIOXKMB BHUMAHUIO YATATENA UHTEpP-
BbtO [1aBHOTO peAaKTopa KypHaaa npodeccopa A.U. Yyyaesa ¢ JOKTOPOM tOPUANYECKMX HayK Npodecco-
pom A.B. HaymoBbim (CM. 34€eCb Ke) 1 cTaTblo JIOKTOPOB HayK, Nnpodeccopos HO.B. fonnka n A.N. Kopobe-
eBa «Pedopma yronosHoro 3akoHogatenbctsa Poccun: 6bITb AK He BbITb?». YIONOBHOE 3aKOHOAATE b-
cTBO Poccum B HacToALLee BpemA HaxoauTcA B Hanbosiee CNOXKHOM NONOXKEHUU, GAKTUYECKN yTpaumBaeT
CBOICTBA, HEObOX0AMMbIE A/151 OCYLLECTBAEHMA NPUCYLLMX eMy YHKLMIN, NPU OAHOBPEMEHHOM YCNOXKHE-

HUW CTPYKTYPbl NPECTYNHOCTH, NPeACTaBAAIOLWEN Yrpo3y HaLuMOHabHOW 6e30NacHOCTM CTPaHbI.

Unmepeseoio ¢ A.B. Haymosbim

A.Y.: Kak Bbl oTHOoCcuTech K naee pepopmmpo-
BaHuMA gelcteytowero YK P®, KoTopasa yxe AaBHO
BMUTAET KaK CPeAN YYEHbIX-IOPUCTOB, TaK U NPaAKTU-
KoB?

A.H.: Bonpoc o Tom, 4To gencreyowmin YK PO
«obpeyeH» Ha pedopmy, AarKe MOMKET He 0bcyK-
0AaTbCA BBMAY afeKBAaTHOCTM 3TOrO CYXKAEHWA U3-
BECTHOMY «ABaXKAbl ABa — 4yeTblipe». OH co3pen u
Aaxe nepespen. MPUYMHbI M3BECTHBI U FNaBHaA U3
HUX — yTpaTa Kogekcom HeobxoaMmom CUCTEMHO-
CTW, YTO BEAET K CEPbE3HbIM 3aTPYAHEHUAM B €ro
npuMmeHeHun. lpyrummn cnosamm, pebopmmpoBaTb
Hago obs3atenbHo. [lpyroi Bonpoc — Kak? MN3BecT-
HO, YTO Ha 3TOT CYET B TEOPMM YrOJIOBHOIO NPaBa Cy-
wecteyeT Age no3munn. OgHa U3 HUX — paguKaib-
HanA: KogeKe HacToNbKo «ycTapen» («M3HocUaca»),
YTO He NOANENKUT KPEMOHTY», @ MOTOMY HYXKEH HO-
BblA. [lpyraa — 6osiee yMepeHHasn: Hy*KHa Hos8as
pedakyua Kogekca. [leno 3akntoyaeTca B TOM, YTO
HOBbIN Yro/0BHbIN KOAEKC npeanoaaraetT U HoBble
ON1A 3TOrO ero NPUHUMUNDLI, KaK KOHCTUTYLMOHHbIE,
Tak M oTpacnesble. [0TOBO nM Hawe 06LecTBO,
Halla topuanYecKkan HayKa K aTomy? OTBET 3aBUCUT
oTTOro, chopmmpoBaHbl (chopMyInMpPOBaHbI) N 3TU
NPUHLMMbI B TEOPUU. JTUHHO A TaKUX NPUHLMMOB He
3Hato, He BMAEN U O HUX He ynTan. Ml B ITOM CMblc-
Jle XoTenocb 6bl HAMOMHUTb, YTO Bosiee aecaTu net
TOoMy Ha3ag, B.l. KoHaxuH B cBoein dyHAaMeEHTaNb-
HOM MoHorpadumnm «TeopeTUyeckne OCHOBbI MO-
cTpoeHua Obuielt YacTn POCCUIMCKOrO YroJIOBHOTO
npasa» (CM6., 2002. C. 129-130) cnpaBean1Bo, Ha
Halw B3rna4, npegocreperan, BO-NepPBbIX, OTHOCU-
Te/IbHO BO3MOXHOM «MUCKYCCTBEHHOW MOCMellHOo-

CTM ¢ NpuHATUEem HoBoro YK, BbI3BaHHOIO cKkopee
NO/IMTUYECKON KOHDBIOHKTYPOW, HEXeNn KpanHUm
obocTpeHnem coumanbHoM LenecoobpasHocTUY, a
BO-BTOPbIX, «HacyeT aebuumta (Nnpn stom — A.H.)
rNyboKNXx TeopeTMYecKmxX pa3paboToK... B TOM YuC-
Ne no npobnemam TEXHOMOTMU U OPUANYECKON
TEXHWKM 3aKOHOAaTeNbCTBa B 06/1aCTM YrONIOBHOTO
npasa», M, B TPETbUX, KOTHOCUTENbLHO OpraHu3a-
LMOHHO-NPABOBOrO HECOBEPLUEHCTBA MeEXaHW3Ma
(8 TOM uncne npoueayp) NOAroToBKM U obcyKae-
HMA NpoeKTa YK».

[lymaeTcs, 4To yKa3aHHoe «B-TPeTbMX» — e/Ba
JIY He OCHOBHOW «MNOABOAHbIVM KAMEHb» Ha MyTU pe-
dopmmpoBaHMa YronoBHOTO KOAEKCA.

A.Y.: Kakum Bbl BUAMTE HOBbLIN (B OTAKYME OT
newncteytolero) YK PO?

A.H.: A1 6bl OTBETUA HECKOJIbKO B APYroi naoc-
KocTu. Mpeactasum cebe, YTo NOCTaBNEHHAA BNa-
CTblO Mepes topucTamm (TeopeTMKammn 1 NpaKkT1ka-
MW) 3aga4a BbiNosIHEHA baecTAwe, B AOCTaTOYHO
ObICTpble N pa3yMHble CPOKM. A ganblwe? A ganblie
OyaeT TO e camMoe, YTO U B C/lydae C AeNCTBYHOWMM
Kogekcom. OnaTb HeMsbeKHO HayHeTca npouecc
€ro «KPOMKM U WNTbA». YBbI, OH byaeT obpeyeH Ha
3T0. Haw genyTaTckmii Kopnyc TBepAO CTOUT Ha No-
31K, YTO NPUHATME YFONOBHO-NPABOBbLIX HOPM U
M3MeHeHMe YrONOBHOIO KOAEKCA — WMHCTPYMEHT
efBa /IM He ANA «eKeOHEeBHOro» Mosb30BaHMA.
Jto60oi1 Mano-manbCKM 3HAUYUMbIN, MO UX MHEHWUIO,
BOMPOC 3aC/Y)KMBAET BHECEHUA ONpeaeNeHHbIX No-
npaBok B YK (Tem 6onee 4To OHM NpU 3TOM CYUTa-
IOT, YTO TAaKOE NPABOTBOPYECTBO HE MOBAEYET CEPb-
€3HbIX BIOAKETHbIX PAacXo40B).

M3BecTHO, uTo aelictBytowmin YK PO 3a He Tak
Y 3HAUMTE/NbHbIA Mepuos ero CyLecTBOBaHMA
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Kosonka pedakmopa

NM3MEHANCA CTO/Ib MHTEHCUBHO, YTO OT ero NepBo-
HayaNbHOW pefakuuMM Mano 4To octanocb. OT-
AenbHble nepuoabl genctema YK xapaktepusytotca
«CBEPXMHTEHCUMBHOCTbIO» BHOCMMbIX B HEro u3-
MeHeHuM. Tak, 3a wecTb mecaueB — ¢ 20 gekabpsa
2010 r. no 20 utoHA 2011 r. — BHeceHHble B YK u3-
MeHeHus 3aTpoHyn 126 ctaten Kogekca (npmbnu-
3UTeNIbHO TPeTb BCEX ero craTtei). 3a nocnesHow0
Hegento 2010 r. B TeyeHMe Yemeolipex AHEN Gbiau
BHECEHbl U3MeHEeHUs B yemobipe e ctatbu YK (To
ecTb Hawa [lyma Bcepbe3 «Kpomcana» Kopgekc:
23 nekabpa — B cT. 145%; 27 nekabpa — B cT. 162;
28 nekabpa — B cT. 92 1 29 nekabpsa — B cT. 261).
Y 6yayLLero UCTOPUKA MOKET C/IOKMTBLCA BneYatne-
Hue, 4yTo [lyma 6blna yrosIoBHO-NPaBOBOM.

Mpu sTom 3abbIBaeTCA raBHOe — TO, YTO Aa-
JIeKO He BCe couMmanbHble U gpyrne npobaembl
MOXHO pelaTb Yyrol0BHO-NPaBOBbIMU CPeACTBa-
MW, @ eCcTb U TaKne, KoTopble Hesb3sa (kamezopu-
YecKU Hesb3A) pewaTb C UX Nomolbilo. Hepeako
nosy4yaeTcd, YTO HAWMM 3aKoHOAaTeNnAM ualle
BCEro He XBaTaeT U MPOCTOM «CEPMAXKHON» NpaBs-
Abl, MOYEMY-TO AOCTYNHON BONbLIMHCTBY 3/1EKTO-
paTta. OcTaHOBMMCA BHava/ie Ha Nape afiemMmeHTap-
HbIX NPMMEPOB C YyTPaATON 3aKOHOAATENAMM TAKOTO
KayecTBa M y)Ke NOTOM MOMbITaemMcA OBbACHUTD,
noYyemy TaKoe NPonCXOaMT.

Kak nssectHo, o 2009 r. cyuiectsoBasa HOpmMma
MWUHMMANBbHO AOMYCTUMOTO COAEPKAHUA AIKOTONA
B Kposu Boauteneii (0,3 npomunne). OgHaKko B Ae-
Kabpe 2009 r. no nHuumatuee MNpesnaeHta Poccum
3Ta Hopma bblla oTmMeHeHa, 1 ¢ 4 asrycta 2010 r.
COOTBETCTBYHOLLME NONPABKKM BCTyNUAKM B cuay. Cae-
NlaHo 310 bbIs10, Ucxoaa M3 cambix Bnarmx nobyx-
AeHuin. Poct OTIM B COCTOAHMWU OMbSHEHWUA, B TOM
YUCNEe U C TAKKUMU NOCAEACTBUAMMU, — XKyTKUiA. U
yTObbI CNacaTb MU3Hb U 340POBbLE NtOAEN, NOoTpe-
60BanNCb MMEHHO TaKMe paguKaibHble Mepbl. Tem
He MeHee C KOHLa NpoLwsioro roga B lyme BHOBb
BO3HMK MHTEpec K 3Tomy Bonpocy. Bcepbes crtana
06cyKAaTbCsA BO3MOMKHOCTb BO3BPALLLEHMA K JONY-
CTUMOMY B KPOBW BOAMUTENA NpoMuaie. U Bce-Taku
BHayane nobexaaeT CyL,ecTBOBaBLUEE HA 3TOT cyeT
3aKoHogaTenbHoe peuweHue. enytatos locaymbl
ybeanna npencraBaeHHaa UM CTAaTUCTUKA HapyLue-
HMA HyNeBoro nokasartena npu ATI. Hanpumep, 3a
OEecATb AHEelM OKTABPA NPOLWIOro roaa, no AaHHbIM
lnaBHOro ynpassaeHnsa obecrneyeHnsa 6esonacHoOCTH
LOpOXKHOro asmxeHua MB/L, Poccumn, 3a ynpasne-
HWe aBTOMObGMNEM B COCTOAHMM onbsAHeHMA 12 %
BoauTenen 6bIIN AULWEHbI NPaB 3a TO, YTO Y HUX
B Bblgoxe 6bino oT 0,1 go 0,2 npomunne. AaH-
Hble Mocropcyaa ewe 6onee Bnedvatasawowme. 3a
ceHTabpb 13 1092 Any, NMLWEHHbIX NPaB 3a BOX-
JeHWe aBTOTPAHCMOPTA B COCTOAHMW OMbAHEHMA
51 % 6blAn nMWweHbl 32 0BHAPY)KeHME B MX Opra-
Huame meHee 0,1 % npomwunne cnupta (Pl, 22 Ho-
A6ps 2012 r.). TonbKo BOT K NpeaynpexaeHuto Tex
CTPALLHbIX NOCNeACTBUIA exerogHo GUKCMPYEMOro

KOZIMYECTBa KepTB aBTOTPAHCMNOPTHbIX NpecTynie-
HWI NocneaHAA CTaTUCTMKA HE MMEET NPAMOro OT-
HoweHuA. Mouemy? Camun no cebe npuseaeHHble
uMdpbl HA O YEM He CBMAETeNbCTBYOT. OHM MOryT
3HAYMTb NMLWb NPU AOKA3AHHOCTU, YTO UMEHHO Ta-
KOe COCTOAHWE OMNbAHEHWA NMPUBOAWUT K Henonpa-
BMMbIM TAXKMM nocaeactsuam. Jonyctum, BblAc-
HUTCA, YTO ynpaBieHNe aBTOTPAHCNOPTOM C afKo-
ronem B Kposu 10 0, 2 % paet 1/3 Hae3noB C TAXK-
KMMM nocneactsuamn. Bce noHATHO, NO3TOMY 3TO
NnoaaexXuT 3anpeTy. A ec/v BbIACHAETCSA, YTO 3TO He
TaK, YTO TAXKKME NOCNEACTBMA HACTYyMaloT COBCEM
npwn Apyrnx nokasatenax ankorectepa? Ho aTmx-to
OAHHbIX HET. A 3HAYUT, BCA 3Ta LWYMHAA UCTOPUA C
Hy/ieBbIM NMOKasaTesnem NPoOMUANE B CyLLECTBOBAB-
LIeM 3aKOHe He cr1ocobHAa COXPaHUTb *KU3Hb U 340-
poBbe NOTepneBLUNX. 3aKOH JIMLLEMEPU, TaK KaK
He cnocobCTBOBaN CMACEHMIO KU3HU U 340POBbA
nofei. A BoT caenatb «CTPENOYHUKAMM» BOBCE He
3710ynoTpebAAOWMX CIMPTHBIMW HAaNUTKaMKU BOAM-
Tenen — 3To «Bceraa nokanyicra». HayyHo ycTa-
HOB/JIEHO, YTO MPEBbILIEHNE HY/EBOrO NOKasaTens
HA/IM4YNA CMPTHOTO B OPraHM3Me CBA3AHO He TOJb-
KO co cnupTom. Bbiwe O npomunne gaayt ynotpe-
bneHve BoauTenem Keaca, Kedmpa, o4eHb MHOTUX
nekapcts. Kak 6biTb 3aech? Kak 6bITb B 3TOM C/y4yae
C KOppPYNLUMOHHOM cocTaBAastowen? Bece ato Bpoae
TaK 04eBUAHO. TaK NMoyemMy 3aKOHOAATENb JINLLEH
aToro yysctBa? [la He nuweH oH. OH genaet BuA,
41O NINweH. OH — «NpuKMAabIBaeTca». Bbiwe ntobomn
npasApbl, Bbile 0601 UCTUHbI AN HEFo NapTUNHAnA
avcumnnavHa. 06 atom npegynpexkaan ewe Coke-
HUUbIH. CKaXKeT napTMa — OTMEHWUTb HyneBon ba-
pbep NpoMUAIE — MPOrO0OCYET 32 OTMEHY; CKAXKeT
COXPaHWUTb — NPOrosoCcyeT 3a coxpaHeHue. MNaptua
npuKasana OTMEHUTb: C ceHTAbpA npoLworo roaa
JONyCTMMAA HOPMA anKorona B Kposwu bbina onpe-
neneHa ao 0,35 npomunne (c y4eTom NOrpeLHocTu
M3MepEeHUii ankoTectepa).

Ho Hey»enn aeno Bce-Taku B npuKasax? [a. B
3TOM M TONIbKO B 3TOM.

7 pexkabpa 2011 r. depepanbHbiM 3aKOHOM
No 420-®3 6bl1a OTMEHEHA YrON0BHAsA OTBETCTBEH-
HOCTb 3a KnieBeTy, U CT. 129 YK P® ytpaTtuna cuny.
Mpowno cemb ¢ HeboAbLWIMM MecALEB U 28 UtoNA
2012 r. depepanbHbim 3akoHoM Ne 141-d3 knese-
Ta BHOBb Obl/la KPUMMHANM3MPOBAHA N BEPHYACh
B YK PO yxe B «obpase» cr. 128! Ckaxurte, 4To
NPUHLMNNANBbHO N3MEHMIOCH 3a 3TO BPEMSA NpUme-
HUTENbHO K KPUMWHANN3ALMU UNN AEKPUMMHANN-
3aumm Kneeetbl? MNoyemy «BUYepa» locayma, CoseT
Pepepaumm gymanu TakK, a Yepes HECKONbKO mMecA-
LeB NOMEHANN cBOM No3mumK. Mo ogHON NpUYMHE:
dpakymm bblna gaHa KomaHAaa. PaHbwe — ofHa,
YyTb NO3Ke — Apyras. M B cuay napTuitHon gucum-
NAVHbI NapTMLaM-genyTatam oba pasa npuxoaum-
JI0Cb «BbITATMBATLCA» U TOBOPUTL «CNYLIAKOCHY, T.€.
rolocoBaTh (B MepBOM C/y4yae Tak, a BO BTOPOM —
no-apyromy). 1 He HacTO/IbKO HauWBeH, YTObbl He
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LEX WUSSIC:

NMOHWUMaTb, YTO M B 3TOM c/yyae bblna onpeseneH-
HaA coumanbHaa obycNOBAEHHOCTb BHECEHUA CO-
OTBETCTBYHOLWMX U3MEHEHUA B YrONOBHbIN 3aKOH.
OfHaAKO 3TV TOHKOCTM MPaBOTBOPYECKOM MONUTUKM
O0XBaTblBAlOTCA MPaBOCO3HAHMEM, MAFKO FOBOPA,
0O4YeHb HEMHOrMx M3bpaHHbIX, OnpenenArLlnx B
KOHKPETHOM C/ly4ae OCHOBAHMA KPUMMHANM3aLmUM
WAN AeKpUMUHanM3aumnun. [na AenyTaTCKoOro e
Kopnyca BCe 3TW C/IOXKHOCTU HEe CYLLEeCTBYHOT, @ Cy-
LLLeCTBYET NIMWb ONpeAeneHHaa «KOMaHZa»: Mnpu-
HUMaTb MW HE MPUHUMATb COOTBETCTBYHOLLME MO-
npasku. MapTUinHaa AuUCUMNAMHA He Npeanonaraet
COMHEHWIM B MpaBoTe MO3MLUW BAACTHOTO NMLA,
CTOAILLEro HaA NoAYMHEHHOW emy B NapPTUMNHOM Mo-
pAZlke AenyTaTcKoin maccoi (onpeaeneHHon ppak-
UMM MU onpeaeneHHblx ¢pakuuii). Henocpea-
CTBEHHO MOCAELHUM }KE 3TU TOHKOCTU HU K Yemy.
[naBHOe — 6bl 6bl MMMYALC: YEro HaxogAlmecs
HaBepxy xoTAaT? K Tomy ke Henb3a cbpacbiBaTb CO
cyeTa M XKeNnaHue yroanTb HAXOAALLMMCA HaBepxy
nMpamuabl BNAaCcTU. 34eCb BMOSIHE BO3MOXKHA Urpa
Ha onepexXeHue.

A.Y.: Yto Heobxogmmo, Ha Baw B3rnsg, npea-
NPUHATL ANA NpeaynpexaeHua B AajbHelwem
beccncTteMHOro smeHeHus YrolloBHOTo KoaeKca?

A.H.: B Teopun yrosoBHOro npasa B KayecTsBe
TAKOBbIX Ha3blBalOTCA ABa. Bo-nepsbiX, NpuHATME
B BMAE CAMOCTOATE/NIbHOTO 3aKOHOAATENbHOIO aKTa
3akoHa 06 OCHOBax Yro/N0BHOW MOAUTUKKU. YTO K,
TaKOW 3aKOH He nioxo 6bl MmeTb. OHAKo BOT B TO,
yTO TOT OYAEeT HadeXKHbIM bapbepom Ha NyTn Heobo-
CHOBaHHbIX M3MeEHEeHUN YxKe pPedOopPMMPOBAHHOIO
YK, Beputca ¢ Tpyaom. A ecau rpybee, To He cme-
WNTe MeHA. Y Hac y)Xe HemMano TakMX 3aKOHOB. Hy
M 4yTO? BO3bMEM OZIHY U3 CaMbIX Ba*KHbIX (BaXKHeEMN-
LIMX ANS rocyaapctea u obulectsa) npobaem — ero
060poHY 1 6e3onacHOCTb. Kak npu TaKkux, Becbma
rPaMoTHO cHOPMYNIMPOBAHHbBIX OCHOBAX, OKa3aINCb
BO3MOXXHbIMM Te MpobaemMbl, KOTOPble, HAaNpPUMep,
NPULLNOCL «pacxnebbiBaTb» HOBOMY PYKOBOACTBY
MuHUCTepcTBa 060POHbBI?

B KauecTBe Apyroro cpeactsa npegnaraercs
NPUHATUE «3aKOHa O 3aKoHax». KpaliHe HYXKHbI
aKT, O4HAKO U OH He cnocobeH NpesoTBPaTUTL OT-
puuaTenbHble NOCAeaCcTBMUA MpuUBbIYHOrO (beccuc-
TEMHOT0, «CUIOMUHYTHOrO») OTEYECTBEHHOro npa-
BOTBOPYECTBA B YrO/10BHO-NPaBoBOM chepe.

HaKkoHeL, rnagHas, No MOeMy MHEHWIO, Mpo-
671ema nNpaBoNPUMEHEHUA U 3aKOHHOCTWU 3aK/to-
YyaeTcs BOBCE He B Yro/IOBHOM MNpaBse, a B Hallew
CNOXMBLUEWNCSA Y¥Ke B MOCTCOBETCKOe Bpems cyaeb-
Hol cucteme. Camum no cebe yronoBHO-NpaBoOBas
MOJIMTUKA M YFONOBHOE 3aKOHOAATENbCTBO HUYMO
6e3 cyaebHol cnctembl. M HacToawwee pepopmmpo-
BaHMe cyaebHOM cMcTeMbl, NPOLLECCYaIbHOTO 3aKO-
HOZ.aTe/IbCTBA «BO CTO Pa3» BaXKHee U3MeHeHMs 3a-
KOHOZATENbCTBA YroN0BHOrO. Ho 1 TpyaHee TaKke
He meHee. TpyaHee NOTOMY, YTO MMEHHO TaKas Cy-
nebHasa cuctema ygoneTsopseT Bnactb U MeHATb

ee Ta BOBce He cobupaetca. OHa ee yKpenasem, u
Hebe3sycrnewHo. Y ONMNO3ULMN Ha 3TOT CYET JNLWb
O4HM NO3yHru. B cnyyae ee npuxoaa K Bnactu oby-
OET TO e camoe. A HblHelwWHAA 13bnpaTenbHOCTb
cyaebHoM penpeccumn HUKyda He AeHeTCA.

B npogomkeHmne «4mcto» npoueccyanbHoro. B
3aKOHe NPonmncaHo, YTo npotecc (YyronosHbIM) y Hac
cocTazaTtesibHbiA. B camom 06bl4HOM, cpeaHeHb-
KOM npouecce CTOpOHbl (06BMHEHME M 3alumTa)
npeacTaBAaOT CBOM xodaTalcTea (0 npuobuieHnn
K Aeny [ONONHUTE/NbHbIX AOKYMEHTOB, Ha3Haue-
HWK 3KCMepTM3 U T.N.). NpK 3TOMN cocTA3aTENbHOCTHU
noyemy-To (AencTBMTENbHO, MOYEMY?), KaK NpaBu-
/10, CYA, Y4MTbIBAET MHEHME OA4HOM CTOPOHbI. Kakoi
6bl Bbl gymanu? MpasuabHo, 06BMHeHUs. MNoaTomy,
C O4HOW CTOPOHbI, MO 3aKOHY, NPOLECC 3TOT COCTA-
3aTesibHbIN, a no cyTn? Ho Beab, Hanpumep, B TOM
e AmepuKe cocTA3aTesIbHOCTb noay4yaetca. ove-
my? Mo npocToi npuumHe. B cBA3K C paBeHCTBOM
CTOPOH. YBbl, Y HAac 3TO HY HMKaK He MpuBMBaET-
ca. CnpaBegMBOCTM pagm cnefyet OTMETUTb, YTO
BepxoBHbIit Cya PP mHoro aenaet 4n1a Toro, 4tobbl
NCNPaBUTb N3BECTHbIE «MEePEKOChI» YrONOBHOM MNo-
JNIUTUKN, O4HAKO Pa3pbiB MEXAY ero no3uvumnen, Bbl-
pakaemoi, Hanpumep, B pasbAcHeHuAx ero MNne-
HYMa, U KCePMSAMKHOM» NOBCEAHEBHOWN CyaelCKoMm
NPaKTUKOMN, 3aUMKAMBLLENCA HA eaBa /i He «0bo-
YKEeCTBNEHMUN» 0OBUHUTENBHOM CTOPOHLI B NpoLec-
ce, [LOCTAaTOYHO BeMK. M npuymHa 3Ta 3aKkto4aeTcs
B 3aBMCMMOCTW Cydel He CTO/IbKO OT BepxoBHoW
cyaebHol BnacTu (Mo cylecTsy, TakoBas OTCYTCTBY-
€T), a onATb-TakM OT BiacTu Kak TaKoBOW, B OCO-
6EeHHOCTU — WUCNONHUTENIbHOW. M MOroBopKa «co-
BKOBbIX» BPEMEH O TOM, YTO «CyAbW HE3ABUCUMbI
N NOAYMHAOTCA TONbKO ropkomy» (ropkomy KMNCC)
ceiyac BbIrAANUT NPOCTO CMELIHOM. HbIHEeWHUM cy-
ObAM B OT/IMYME OT NPOLUIbIX €CTb YTO TEPATb B CNY-
Yyae CBOEN CaMOCTOATE/IbHOCTU M HenoCayLlWaHuA.
Kak M3MeHUTb cnoxuBlueeca nosoxeHune? dyma-
€TCs, YTO TAaKOro peLienTa He CyLLecTByerT.

Ho oTKyaa s B3an cBOE CyXAaeHue 06 06BUHU-
TE/IbHOM YK/IOHE B YrO/I0BHOM CyZA0MNpPOn3BOACTBE?
[aBaliTe NOBEPUM Ha 3TOT CHET TAKOMY UCTOUYHMKY,
Kak MHeHue [pe3npeHta PenepanbHO nanatbl
aasokaToB E. CemeHAKO (BbiCKazaHHOe MM B CBA-
31 C O4HUM KOHKPETHbIM 3aKOoHOoMNpoeKkTom: «[pe-
3yMnuMA HEBMHOBHOCTM, KOTOPAA Yy HAac U TaK He
Bcerga cobntogaerca, M BOBCe CTaHeT PpuKumen, a
XapaKTepHblN Aas Halwel cyaebHon cuctembl 06-
BUHUTENbHbIN YK/IOH BO3pacTeT B pasbl» (Poccui-
CKan raseTa, 4 mapta 2014 r.).

A.Y.: Kakune y Bac npeacraBieHns ob opraHusa-
LMOHHbIX criocobax nogroToBKM HOBOro pedpopmu-
pPOBaHHOIO YronoBHOMO KoAeKca?

A.H.:  NCXOXKY N3 TOTO, YTO MHE NPUXOANAOCH
NPMHUMaTb HENoCpeACcTBEHHOE y4yacTue B pabo-
Te opuMuUManbHbIX KOMUCCUIA no noaroToBke Oc-
HOB Yro/sioBHOro 3akoHogatenbctea Cotoza CCP un
pecnybaunk 1991 r. 1 npoekTa HbiHewHero YK PO.
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LEX RUSSIC:

Kosionka pedakmopa

PasymeeTca, 4TO M Tam M Tam CyLLECTBOBAAMU MJIIO-
Cbl M MUHYCbI. [AtOCbI 3aKOYaNNCL, BO-MEPBbLIX,
B TOM, YTO paboyan Kommuccua bblna yTBEPKAEHA
Ha CaMOM BbICOKOM ypoBHe (YKka3om lpesunaeH-
Ta CCCP) 1, Bo-BTOpPbLIX, B ee paboTe NpuUHMManu
y4acTue BbICOKME AO/IKHOCTHbIE INLLA NPaBOOXpa-
HUTENbHbIX (B LUMPOKOM CMbIC/IE C/I0BA) OpraHoB
(3amecTuTenn wMaM pJaxe nepsble 3aMecTUTENU
pyKoBOAWUTENEli COOTBETCTBYHOLIMX BEAOMCTB).
MwuHycom 6bIN0 TO, YTO 3Ta KOMMUCCUA XOTA U 3a-
cepana B Kpemne, Ho bblna «npunucaHa» Kk OT-
Aeny agMmHuUcTpaTueHbix opraHos LK KMNCC, yTo,
KOHEYHO ke, noABeprano paboty KOMUCCUU MAEO-
IOrM3npoBaHHOMY npeccy.

Tenepb, 4TO KacaeTcsa paboTbl KOMMUCCMM NO NOA-
rotoBke npoekTa YK P®. Nx 6b1/10 ABe, OHU paboTanu
napannenpHo. OgHa — Npu MUHUCTPE tOCTULUN PO,
a apyraa — npu AgMmuHuctpaunm NpesnaeHTta PO.

Al cumTato nocneaHee narocom. Oba npoekrta 6bian
BHeCeHbl B [lymy, NPUHATbI €10 U yXKe TamM CUaaMU
3aKoHopaTtenem ool obbeaMHEHblI B OAUH OKOH-
yaTesibHbI TeKCT Kogekca (McTopuio aToro Bonpoca
[0CTaTOYHO NOAPOHBHO onucana B 04HOMN U3 CBOUX
cTatel B «BectHMKke MIY» H.®. KysHeuoBa). MuHy-
COM — CHUXeHMe (No CpaBHEHWUIO C MOArOTOBKOM
OcCHOB) ypOBHA yyacTua B 3Tol paboTe npeacrasu-
Tenen segomcts. YTo KacaetcA IMYHO MeHA, TO A
BxoguAn B pabouyto rpynny MuUHUCTEPCTBA HOCTULLUK
W C yAOBAETBOPEHMEM BCMOMMHAKO TO BPEMSA U CBO-
WX KOM/ET, K COXaneHuto 6O0NbLIMHCTBO KOTOPbIX
yKe ywno mn3 xmsHu, — C.B. bopoauHa, b6.B. Bon-
KeHKMHa, H.®. KysHeuyosy, A.A. Tep-AKonosa,
[ H. bop3eHKoBa.

A.4.: Cnacnbo, AHaTtonuit BaneHTnHosBuY. Pas-
pewunTe Bcex untatenei u Bac nosgpasutb ¢ Ho-
BbIM rO4,0M, MOXKeNaTb BCEM camoro fobporo.
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MCCNEOOBAHUE POCCUNCKON
rOCYAAPCTBEHHOCTI

N.A. AnebacTtpoBa*

FOCYAPCTBEHHbIN CYBEPEHUTET:
KOHLUEMNLWWN N PEAJIBHOCTb

AHHOMayusA. B cmamee aHanuzupyromcsa npobaemsl COOMHOWeEHUA 20Cy0apcmeeHH020
cysepeHUmMema Kak 00H020 u3 Haubosee MPU3HAHHbIX MPUHYUNO08 KOHCMUMYUUOHAU3-
Ma U MPUHYUNG 02paHuYeHus 20cyoapcmeeHHol eaacmu Kak enasHoli udeu, cocmaesns-
toweli e2o cmolicn. TpyOHocmu cosmecmumocmu OaHHbIX YyeHHocmel ripusesau K momy,
4Ymo 8 3ar1adHoli O0KMpUHe U 3aKoHodamesiscmee KoHUa XIX 8. nocmeneHHo cmario ¢op-
MUPOBAMbBCA OMMOPIEHUE KOHUenyuu cysepeHumema Kak Heomuyxcdaemoli, Hedesnu-
moll HeoepaHu4eHHoU 8nacmu. 3800UUA MPAKMOBKU 20Cy0apcmeeHH020 cysepeHume-
ma, OoMUHUpPYWas 8 cospemeHHoU 3anadHoli 0oKmpuHe, bbiaa npodesnaHa 8 Yemolpex
830UMOCBA3AHHbIX HaMnpasneHUAx. Bo-rnepasix, agonoyuoHuposanu npedcmasneHus ob
0b60CHOBAHUU U NMPedHAa3HA4YeHUU, a c1e008amesibHO, — 0 COOEPHAHUU 20CydapcmeeH-
Ho20 cysepeHUMema. Bo-emopbix, U3MeHUAUCb 832718061 HAO mMacwmabsl rnosHomo4uli
20cy0apcmea, XapaKkmepusyrowux e2o KaK cysepeHHoe. B-mpemebux, pesusuu 6biau noo-
8epzHymbl 8033peHUA 0 BO3MOMCHOCMU OMYyXOeHUs, 8 MOM Yucse NPUHyouUmMesnbHoR20,
2ocydapcmeeHHo20 cysepeHumema. B-uemesepmeoix, 20cydapcmeo nooyac obwvasngemcs
He eduHcmeeHHoli cysepeHHoU opeaHu3zauyueli: KoK obaadamersnu npou3so0Ho20 cysepe-
HUMeMmMa Xapakmepu3yrmca Mex20cyo0apcmeeHHsle U HAOHAYUOHAAbHbIe 0p2aHU3ayuU.
Asmop rnonazaem, Ymo cosMecmuMoCcmb KOHCMUMYYUOHHbIX yueHHocmel 02paHUYeHHO-
20 NpasseHus U 20cy0apcmeeHHO20 cysepeHumema 00CMUXUMA AUWb 8 PAMKAX KOHYer-
Yuu 0epaHu4eHHo20 20cy0apcmeeHHo20 cysepeHumema. [laHHOA KOHUenyuA noaydyaem
8 riocsie0HUe decamusaemus NMpAMoe Uau KOCBEHHOE OmpaxceHue 8 rnpasosbix HOPMax, d
makce sce bosnee WupPoKoe pacrnpocmpaHeHue 8 3arnadHoli 0OKMpuUHe MexO0yHaPOOHO20
U KOHCmumyuyuoHHoeo ripasa. lpu amom Haubosee npoepeccusHoli KoHyenyuel o2paHu-
YeHH020 20Cy0apPCMBEeHHO20 CysepeHUmema asmop cHumaem KOHUenyuto cysepeHume-
ma Kak omeemcmeeHHocmu, paspabomaHHyto co3daHHol 8 2000 2. Mpasumenbcmeom
KaHadbl u MexcdyHapodHoli komuccueli OOH no sonpocam smewamenscmaa u 20cyoap-
cmeeHHo20 cysepeHUmMema. Komuccusa npoaHanu3uposanda u cucmemamusuposana oc-
HOBAHUSA 018 1Ae2UMUMAUUU «2YyMAHUMApPHbIX UHMepeseHyuli» u npedcmasuna e 2001 e.
Ha paccmompeHue OOH doknad «OmeemcmeeHHOCMb o 3aujume». [1o MHeHUo asmo-
pa, 0aHHAs KoHuenyus obaadaem 02pOMHbIM 2yMAHUCMUYECKUM MOMmMeHyuas0M, Xoms
u codepxcum onacHocmu 3soynompebseHull, yem U o0bbACHAeMcs MedsumesibHoCMob
MUpPOoB020 coobuyecmeaa rno ee 8HeOPeHUO 8 rnpasosoe pezysuposaHue. Pocculickas 0oK-
MpPUHA KOHCMUMYUUOHHOR20 rpasa 00AXHA 8HeCcMu 8Kn1a0 8 pazsumue OaHHOU KoHuer-
yuu, Ymo bydem crnocobcmeosams yKopeHeHUo 8 UOeos102UU U NCUxosn02uu pocculicko2o
obuwecmea npas Yesn08eKa Kak saxcHeliwel yeHHocmu. [Tpu amom, no MHeHUK asmopa,
nonoxceHuss KoHcmumyuyuu P® ¢ daHHOU KoHyenuyueli 8rnosnHe coemecmumei.

Knrouesobie cnoea: 2ocydapcmseHHbIll cysepeHumem, cysepeHumem P®, cysepeHumem
KaK omgemcmeeHHOCMb, OCHO8bI KOHCMUMYUUOHHO20 CMPOS, KOHCMUMYUYUOHAU3M,
KOHCMUMyUyUuoOHHOEe Mpaso, 0CHOB8bI KOHCMUMYUUOHHO20 CMPOA, KOHYENUUU cysepeHu-
mema, o2paHU4YeHHbIl cysepeHUMem, npasosoe 20cydapcmao, 0eMOoKpamu4ecKoe 2o-
cydapcmeo, omeemcmeeHHOCMb Mo 3awume.

© AnebacTtposa U.A., 2014

*  AnebacTtpoBa MpuHa AHaToNbeBHa — AO0UEHT Kadeapbl KOHCTUTYLMOHHOIO U MyHULMNAAbLHOrO Npasa MoCKoB-
CKOTO rocyaapCcTBEHHOrO opuamyeckoro yHnsepcuteta umenn O.E. Kytadpuna (MTHOA).

[ialebastrova@mail.ru]

125993, Poccus, r. Mocksa, yn. Cagosan-KyapuHcKas, 4. 9.
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Hccaedosanue poccutickoli 2ocydapcmeeHHOCMuU

oHcTuTyuma PO 1993 r. nposo3rnaLlaeT cyBepe-
HuTeT Poccmm B KayecTBe OAHOM M3 OCHOB KOH-
CTUTYLIMOHHOrO cTpos (cT. 4). CheayeT OTMETUTD,
YTO CO BPEMEH MOABNEHWUA NEPBbIX KOHCTUTYLIMI U A0
HaCTOALLErO BPEMEHWU FOCYAAPCTBEHHbIN CyBEPEHMU-
TET CYNTAETCA OAHUM M3 06LLLENPU3HAHHbIX B JOKTPU-
He KOHCTUTYLIMOHHOIO MpaBa MPU3HAKOM rocyaap-
CTBa, NONYUYMBLLUMM BepbasibHOE OTPArKEHME B LIEJIOM
page KoHcTUTyumii. C y4eTom TOro, YTO 1aBHOMN nae-
el KOHCTUTYUMOHANM3Ma ABNAETCA MAeA OrpaHuye-
HWS rocyaapCTBEHHOM BNACTW, AaHHOe obcToaTesb-
CTBO BbI/IAANT HECKO/IbKO MNAapPaA0KCabHO.
[elcTBUTeNbHO, CYLLECTBOBAaHNE MHOMOYUCIEH-
HbIX WU BCE YBE/IMUYMBAOLLMXCA OTPAHUYEHUIA BNACTM
roCy,apcTBa MOPOMKAAIOT COMHEHWUA B CYLLECTBOBA-
HWW roCyAapCTBEHHOTO CYBEPEHMUTETA KaK ABMEHUA U,
COOTBETCTBEHHO, B 060CHOBAHHOCTU MCMO/Ib30BAHMUA
0b03HayaloLLero ero TepM1Ha B ero TpaguLUMOHHOM
TpakToBKe. CNOMKHOCTb Mpobaembl 00ycC/l0BAMBaET
TO, YTO K MOHMUMAHMIO FOCYA,AaPCTBEHHOIO CyBEPEHUTE-
Ta COBPEMEHHOM NOIUTUYECKOM AOKTPMHOM 1 NpaBo-
BbIMW HOPMaMM UMEETCA 3HaYMTeNbHOEe pazHoobpa-
31e NoaXoL0B.
B coBpeMeHHOMN POCCUIMCKOM AOKTPUHE CyBEPEHU-
TeT rocy4apcTea TPAAMUMOHHO TPAKTYETCA Kak ocoboe
KauecTBO rOCY[apCTBEHHOM B/1IACTM, BblpaKatoLleecs
B €e BEPXOBEHCTBE M HE3ABUCUMOCTM U BbITEKAIOLLMX
M3 3TMX NPU3HAKOB HEAENMMOCTU, HEOTUYKAAEMOCTH
N HEOrPaAHUYEHHOCTM FOCYLAPCTBEHHOIO CyBEepeHuTe-
Tal. MpMBepPKEHHOCTb POCCUMIMCKON AOKTPUHBI TPaau-
LMOHHOWM TPAKTOBKE rOCYAapCTBEHHOIO CyBEpeHUTETa
HepeaKo 06bACHATCA 3aNaAHbIMKW YYEHbIMW BOBCE He
CTPEM/IEHMEM K COB/OAEHUIO TEPMUHONOTMYECKOM
TOYHOCTM U TpeboBaHUI GOPMasIbHOM NIOTMKM, a NPOo-
ABNIEHUEM WMHEPLMM TPAAMUMOHHOIO MbIWAEHUA WU
CNeAcTBMEM HEPELUeHHOCTM BOMpoca O TOM, KaKas
KaTeropua OTpayKaeT LLeHHOCTb 6oniee BbICOKOro no-
pAOKa: CyBEPEHUTET rOCyAapcTBa UM Npasa YesioBe-
Ka%. Cneayert, BNpoYeM, OTMETUTb, YTO MOMbITKA Npu-
MMPUTb KOHLIEMLMIO FOCYAapPCTBEHHOIO CyBEPEHUTETA
N COBPEMEHHbIX peasninii B OTeYeCTBEHHOM NPaBOBOM
OOKTPUHE BCE Ke npeanpuHUmatoTca. Tak, gaxe ano-
noret Bectdanbckon cuctembl Mpeacenatens KoHcTu-
TyumoHHoro Cyza P® B.[. 30pbKMH OTMEYaEeT cylle-
CTBOBaHME «CMATYEHHOro» cyBepeHuTerta, 06ycnos-
JIEHHOTO TeM, YTO «JEeMOKpaTUYecKoe M MpaBoBOe
rOCy4apcTBO B COBPEMEHHOM MUpPE He MOMKeT ObiTb
MOMIHOCTbO, aBCONOTHO CyBEPEHHbIM B MEpPBO34aH-
HOM MOHMMaHMKU 3TOMO C/I0BaY; «rMNepTPodUPOBaH-
HOe MOHMMAHME CyBEPEHUTETA CMOCOOHO MPUBECTU K

! TIpobneMbl TeOpMY TOCYAApCTBa M Ipasa / 1of pesi. M.H. Map-

yeHko. M., 2001. C. 85; Coippix B.M. Teopus rocymapcTsa 1 mmpasa.
M., 2005. C. 21; Burpyx H.B. HapopHblil cyBepeHUTET 1 HAPOLO-
BJIaCTHe B KOHTEKCTe MOJIEPHM3AIMY POCCUIICKOTO obIecTBa //
KoHCTHUTYIMOHHO-TIpaBOBbIE OCHOBBI HApOAOBIacTHA B Poccum n
Ykpaune. Xapbkos, 2012. C. 15.

*  Hyccbeprep A. KoHCTUTYLVOHHas IIOKOBas TepammA B

Poccun // TIpobnemsr peammsanyuu Koncruryrmmn. MexpgyHa-
ponHoe uccnefosanue. M., 2008. C. 74.

OTPULLIAHMIO MEXKAYHAPOAHO-MPaBoBbIX 0653aTeNbCTB
Poccuun, npexxae Bcero B chepe npas 1 cBOOOA, Yeno-
BEKAY»; CyBEPEHUTET MOANDULMPYETCA B YCIOBUAX [10-
6anbHOro mupas.

BO3MOXHOCTb OrpaHMYeHMA rocyaapCTBEHHOMO
CyBepeHuUTETa W COOTBETCTBEHHO CyLLECTBOBAHWA
OrpaHMYEeHHOrO CyBEPEHUTETA MPU3HAET U MOAUTUYE-
CKOe PYKOBOACTBO Halen cTpaHbl. Tak, [.A. Meage-
OeB yTBeprKAan, 4to YKpamHa orpaHnyYmnT CBO cyBe-
peHuTeT B c/lydae BcTynaeHua B HATO?, a Poccus npu
BCTYNNEHUN B TaMOMKEHHbI COlO3 MepesaeT 4acTb
cyBepeHuTeTa HaZHAUMOHANbHOMY OpraHy — Ko-
muccunm Cotosa’. ObecneyeHre HanaHca CUAbHOM ro-
Cy4apCTBEHHOM BNACTM, MPAB YENOBEKA U MEXKAYHa-
POAHOrO NpaBa AOCTUXMMO, N0 MHeHuto KO.A. Tuxo-
MWPOBA, HA OCHOBE MCMO/Ib30BAaHMA TEPMUHA «MNpa-
BOBOW CyBEepPeHUTET»®,

B 3anagHoO AOKTPMHE TPaKTOBKA HEOrPaHUYEHHO-
ro, HeAE/IMMOTO, HEOTHYKAAEMOTO CyBEPEHUTETA C KOH-
ua XIX B. noggepraetca KpUTMKe BBUAY HAIMUMA 6Ob-
LUEro UM MEHbLLETO KONMYECTBA OFPaHMYEHWNIA BNaCTy
Ntoboro rocyaapcTsa, Tem bonee rocyaapcTea AeMoKpa-
TUYECKOrO M NPaBOBOMO’, B KOTOPOM TOCYAaPCTBEHHAA
B/IACTb OFpaHMYEHa NPaBaMK YENOBEKA, AENCTBYHOLLMM
MO3UTMBHBIM MPABOM, NPUYEM HE TOIbKO BHYTPEHHUM,
HO M MeXyHapoaHbIM. B cBA3M € 3TMM NoABMAMCH BO3-
3pEeHus, OTPULLALOLLME CYBEPEHUTET, B TOM YMCIE TOCY-
[APCTBEHHbIN, BOOOLLE, @ TaK¥Ke KOHLEMNUMUM OrpaHu-
YeHHOro, Ie/IMMOTO U NepesaBaemMoro CyBepeHuTeTa.

MepBbli NOAXOA, BbIPAXKAlOLLMI KpalHe OoTpuLa-
Te/IbHOE OTHOLLIEHMWE K NMOHATUIO FOCYAaPCTBEHHOIO Cy-
BepeHuTeTa (1 cyBEpeHUTETa BOODBLLE) M MCXOAALLMIA 13
TOrO, YTO OFPAHUYEHHDIN CYBEPEHUTET — 3TO OTPULAHME
cyBepeHuTeTa, pasgenan, Hanpumep, I KenbseH. Kpu-
TUKOBa/IaCb TEOPUA FOCYAAPCTBEHHOIO CyBEPEHMTETA B
Hayane XX B. U C TOYKM 3PEHUA «KTEOPUN TOBAPULLLECT-
Ba» (roBOpsA COBPEMEHHBIM A3bIKOM — CybcuanapHo-
CTW): CyBEPEHUTET OLLEHUBAJIC KaK aHAXPOHM3M Mo-
LLeMCKOro rocyAapcTaa; B TOBAPULLECKM XKe BbICTpanBa-
€MOW CHM3Y OpraHM3aumm, 3a KOTOpoi byayliee, HeT
MECTO MOHOMOMM FOCMOACTBA, MO3TOMY OHa 06xoauTCs
6e3 cyBepeHuTeTa. [0CyIapCTBO MOXKET BMELLMBATLCA B
YKU3Hb t0AEN «TO/IbKO B TON Mepe, B Kakoi 6eccunsibHo
cBoboAHOE, MHAMBWMAYAZIbHOE M B3aMMHOE TOBapW-
Leckoe aelicteme»®. Hambonee sHeprMyHO MoO3nULIMIO
OTKa3a OT KaTeropum rocyAapcTBEHHOIO CyBEpeHUTETa
oTcTamBan GpaHLy3CKUn MblcnTeNb XX B., OCHOBOMO-
JIOXKHUK HeoToMmmama XK. MaputeH (1882—1973). Mo ero
MHEHWIO, FOCYAAPCTBEHHbIN CYBEPEHUTET C/IYKUT BO3-
BbILWEHWIO M PETULIM3ALLMM FOCYAAPCTBA, NPOTUBOPE-

> 3opbkuH B.JI. Poccys u Koncrurynusa B XXI 8. M., 2008. C. 407,
420, 435.

4

Mensenes mpexympenun IOmenko // Barmaz. 2008. 29 mas.

> URL: http :www.tagamet.biz/forum

¢ Tuxomupos I0.A. IIpaBoBoit cyBepeHuUTeT: Chepsl U rapaH-

tiu // JKypnan poccuiickoro mpasa. 2013. Ne 3. C. 3.

7 TMacryxosa H.B. TocymapcTBeHHbII CyBepeHUTET: BUYepa 1

cerogus. M., 2010. C. 47-52.

8 Imwurtt K. Homntnueckas teonorus. M., 2000. C. 42-43.
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LEX WUSSIC:

yuT BTOPOI BMBNElicKol 3anoBean («He cotBopu cebe
KYMMPa»), MOCKO/MbKY CyBEPEHHbIM MOMHO CYWTaTb
Nwb focnoga, U HepPeaKo CAYKUT OMpPaBAAHMEM Tex
6e306pasunii, KOTopble YNHOBHMYECTBO M 3/1MTa Noavac
YUMHAIOT Haf, YenoBekoM. «Monutnueckan punocopun
[O/I*KHA OTKA3aTbCA OT MOHATUA CyBEPEHUTETA HE TO/b-
KO MOTOMY, YTO 3TO MOHATME YCTapeno, He Bnarogaps
TeopUn “06BEKTMBHOIO Npasa’” M He TO/bKO MOTOMY,
YTO NOHATME CYBEPEHMUTETA CO3AAET ... HEMPEOAOIMMbIE
TEOPETUYECKME CNIOKHOCTU B chepe MexayHapoaHo-
ro npaea, HO MOTOMY, YTO ... 3TO MOHATHE ... 0BbpeYeHo
BBOAMTb Hac B 3ab/1y»KaeHMWe... Ham cnedyeTt oTKasaTbes
OT MOHATUA “CyBEPEHUTET”’, KOTOPOE ECTb HE UYTO MHOE,
KaK aHanor noHatua “abcontotmsam”. ... Hapoa, naatut
3a pelleHus, NPUHATbIE rOCyAapPCTBOM BO MMA ero cy-
BepeHuTeTa. ... [lBa NoHATMS — “cyBepeHuTeT” n “abco-
JIIOTM3M” — BbIKOBaHbl BMECTE, Ha OAHOM HaKoBa/lbHe.
N oba nx cneayet BbibpocnTb»®. Kak BuaHo, MaputeH
YCMATPMBAET OTPULATE/bHBIN MCUXOIOTMYECKUI 3apsas,
KaTeropmMm cyBepeHuTeTa B TOM, YTO OH HACTPaMBaET U
HaceneHue, 1 Bl1acTb Ha H6e3ycoBHOe NoaYMHeHWe Be-
NEHVSIM BIACTU U HEKPUTUYECKOE K HEel OTHOLLEHWE, a
TaK¥Ke MPenaTCTBYeT KOHLENTyasIbHOM BblpaboTke me-
XaHM3MOB OrPaHUYEHUA FOCYAAPCTBEHHOMN BNACTW.
BTopoit e, AOMUHUPYIOWMIA, Noaxoa, 3anaaHom
MOJINTONOTMYECKOM N KOHCTUTYLIMOHHO-NPaBOBOM Ha-
VKM, HEe OTpU1LAsA Haandme n HeobxoaMMOCTb rocyaap-
CTBEHHOTO CyBepeHWTEeTa, TPAKTYeT ero HEeCKOJIbKO
MHaye, YeM 3TO 6blJI0 BO BpemeHa BO3HWKHOBEHUS
OAHHOM KOHUEMNUMM U COXPAaHUIOCb B POCCUIMCKOM
MOMIMTUKO-NPABOBOI AOKTpMHE. MpeacTaBaaeTcs, 4to
3BOMIIOUMA MOHMMAHMA TOCYAAPCTBEHHOMO CyBepe-
HUTETa, ZOMUHUPYIOLLAA B COBPEMEHHOM 3anagHoM
[OOKTpUHe, bblna npoaenaHa B YeTblPex B3aMMOCBS-
3aHHbIX Hanpae/ieHusAX. Bo-nepBsbiX, 3BOHOLMOHMPO-
Ba/IM NpeacTaBaeHna 06 060CHOBaHUN M NpeaHa3Ha-
YyeHuM, a CnepoBaTelbHO, — O COAEPHKAHMM rocyaap-
CTBEHHOTO CcyBepeHuTeTa. BO-BTOPbIX, U3MEHWIUCH
B3rNA4pbl Ha MaclUTabbl (KOIMYECTBO M KayecTBo) nos-
HOMOUMIA FOCY[APCTBA, XaPAKTePM3YIOLWMX ero Kak
cyBepeHHoe. B-TpeTbux, peBn3nm 6biav NoABEPrHYTbI
BO33pEeHMA O BO3SMOXKHOCTU OTUYKAEHWA, B TOM YMCIE
NPUHYAUTENBHOIO, FOCYAAPCTBEHHOIO CyBEPEHUTETA.
B-4eTBepTbIX, roCyAapCTBO Moayac o6bABNSETCS He
€OMHCTBEHHOM CyBEepeHHON opraHu3aumen: Kak ob-
Najfatenn «CyMMapHOro», COBMECTHOro, Mpon3Boa-
HOTO CyBEpPEHUTETa XapaKTEPU3YHOTCA MEXKrocynap-
CTBEHHbIe U HaiHaLMOHa IbHble opraHu3aunni.
Onpegenstowein ABnseTca nepsas M3 Ha3BaH-
HbIX TeHAeHUM. CyTb M3MEHeHMA NpeacTaBaeHUn O
npeAHasHaYeHUN roCyJapCTBEHHOMO CyBEpPEHUTETa,
BbIPAXKAIOLWMX M3MEHEHME MOHUMAHUS CamoW ero
CYLWHOCTK, 3aKNtoYaeTcs B cneaytowem. Ecam paHHme
BO33pEHMsA BbIparkasM MOHMMaHWE CyBepeHWTeTa

°®  Mapuren JK. Yenosek u rocygapctso. M., 2010. C. 36-56.

1 Bacunbena T.A. Brusuine JInccaboHCKOTo JOroBopa Ha pas-

BUTIE KOHCTUTYIIMIOHHOTO TIpaBa rocygapcts — wienos EC //
IIpo6meMbl KOHCTUTYLIMOHHOTO pa3BuTmsi Poccuitckoit ®epe-
panym. M., 2013. C. 484-485.

KaK KauyecTBO B/IAaCTW, MO3BO/AIOLLEE KOHTPOMPO-
BaTb Ty WAW WHYIO TEPPUTOPUIO U ee HaceneHue, To
B HacToALLEe BPEMA TaKOM KOHTPO/b NepecTan BOC-
NPMHMMATLCA KaK camogosnetowmin. CoBpemeHHasn
3anafHaA TPAKTOBKa CyBepeHMTETA BblpaXKaeT ero
NMOHMMaHWe Kak KayecTBa BNacTu rocyAapcTBa, Xapak-
TEPU3YIOLLETO ee KaK CaMyHo CU/IbHYHO U3 BCEX MPOYMX
BMA0B BNACTK, HEOBXOAMMYIO ANA HaNAXKMBAHUA [0-
CTOMHOM ¥U3HW NtoAel Ha COOTBETCTBYHOLLEN TEPPU-
TopuK. Kak BMAHO, rOCYAAPCTBEHHbLIA CyBEpPEeHUTET
nepectan BOCMPUHMMATLCA KaK CaMoLLe/lb, OH CYMTa-
eTcA CPeacTBOM peann3aLmm LEeHHOCTEN NPaBoOBOro
JEMOKPATUYECKOTO COLMANIbHOTO rocygapctea. Mu-
HUMaNIbHbIM MAPaAMETPOM AO0CTOMHOM }KMU3HU ABNAET-
CA MMPHOE COCYLLLeCTBOBAHME YNeHOB obLecTsa.

[aHHOe MOHVMMaHWe npefHA3HAYeHUA rocyaap-
CTBEHHOIO CyBepeHUTeTa CHOPMMPOBANIOCh NOCTENEH-
HO. TaK, Ha paHHMX 3Tanax GOPMMPOBAHUA SOKTPUHBI
rOCy4apCTBEHHOIO CyBEPEHUTETA Ero MOPaJIbHO-MCU-
XONOrMYecKMM 0H60CHOBaHMEeM 6blno BoKecTBeHHOE
NpPoBUAEHWE: 3TO BAACTb MOHAPXa KaK HaMeCTHMKa
focnofa, NpY3BaHHOIO YNpPaBAATb BBEPEHHLIM emy
Hapoaom. B anoxy 6yprKyasHbIx peBosoLUMii 060CHO-
BaHWe M3MeHunocb. CyBepeHUTET rocygapcTea cTan
paccMaTpPUBATLCA Kak MPOM3BOAHbIN OT CyBEpeHMTETa
Hapoga. Mo mHeHuto J1. [iorn, noMMMO HA3BAHHbLIX
AByX 0O60CHOBaHWUI CyBepeHUTETa rocyaapcTBa HET U
He MOMET BbITb UHbIX ero onpasaaHuiitl. CunTtanocs,
yTO HOXKECTBEHHOE MPOBUAEHME, A MO3KE — HAPOA-
Hbll CyBEpPEHUTET — KaK OCHOBaHMA CyBepeHuTeTa
rOCYy4ApPCTBEHHOIO ABAIOTCA AO0CTAaTOMHbIMM FapaH-
TUAMM PA3yMHOCTU MCMO/Ib30BAHMA CYBEPEHOM €ro
cunbl. Bnpoyem, psag mbiciutenein npusHaeaa camo-
CTOATE/IbHOE 3HAYEHME KaYecTBa yrnpaBieHMA Kak Mo-
pasbHOe 0H6OCHOBaHME FOCYAAaPCTBEHHOTO CyBEPEHU-
TeTa. Tak, no mbicau . [poums, cyObeKT cyBepeHUTeTa
onpeaensetca 3GGEeKTUBHOCTLIO YNPaBAeHNA: «3eM/n
He CYUMTAIOTCA 3aXBAYEHHbIMW C MOMEHTA UX 3aHATUA...
Tpebyetca anuTenbHoe BRafeHue»*, Bo3MOMKHOCTb
YKe TAKOro BNAJEHUA ONpeaenseTca CnocobHOCTbIO
3¢ dEKTUBHOM OKKYMNaLMN, KOMMEHTUPYET BbICKa3blBa-
Hue Mpoums C.H. Babypun®. T. [066¢C yTBEpPKAaN, YTO
cyBepeHuTeT onpasdaH «uesbio obecrnedyeHus 6es-
OMacHOCTM Hapoaa».

MocTeneHHO aKLEHT oOnpaBAaHMA rocydap-
CTBEHHOIO CyBEpeHMTETa KaK MOLLHOW LeHTpanu-
30BaHHOM NPUHYAUTE/IbHOM CU/bI TOCYAAPCTBA ObiN
CMELLEH C BONPOCA O ero NPOUCXOXKAEHUA Ha ero
pO/ib B YNPaBAEHUMN: HaNaXKMBAHME AOCTOMHOM CO-
BMECTHOM XXU3HW N1toAen B Npeaesiax Toh UavM MHOM
Tepputopumn. [aHHble npeactasieHns chopmmpo-

1 Irorn JI. KorcturyumonHoe npaso. O61as Teopus rocy-

mapcTBa. M., 1908. C. 14; Bacunbepa T.A. Ykas. cou. C. 486.

2 Tpouwmit I. O npaBe BOMHBI U Mupa. PerpuHT ¢ usp. 1956 .

M., 1994. C. 642.

3 Babypun C.H. Teppuropus rocymapcrsa. IIpaBoBbie 1 reo-
nomuTudeckue npobaemsr. M., 1997. C. 41.

" To66¢ T. Jleuacan. Vnn Matepus, dopma 1 BIacTb rocy-
IapcTBa IIepKOBHOTO U rpakjaHckoro. M., 1936. C. 179.
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BA/1M KOHLLEMLMIO rOCYAapCTBEHHOIO CyBEPEHUTETA
KaK OTBETCTBEHHOCTM: TrOCYAapCTBEHHAs BAacCTb,
OTKa3aBLUeecA B CU/Y HEXeNaHWs WM Hecrnocob-
HOCTU OT 06A3aTeNbCTB Nepes, HaceneHwem, He
OOJIKHA, Aa U He cnocobHa A0Nro cyliectsoBaTb™®
(npumepbl TOoMy — npaBsieHMe Tannbos B AdraHu-
CTaHe; BNacTb, NepcoHndmumposaHHan MNpesnaeH-
TOM fIHYKOBMYEM KaK [MaBOM rocyaapcrsa, — Ha
YKpauHe n T.n.).

MpopbiB B GOPMUPOBAHMUM KOHLEMNUUKN TFoCy-
[APCTBEHHOTO CyBEpPEeHUTETa KaK OTBETCTBEHHOCTU
6b1n caenaH co3aaHHol B 2000 r. MpaBuUTeNbCTBOM
KaHagbl n MexayHapoaHoli komuccueir OOH no
BOMPOCAaM BMeLIATeNIbCTBA M TOCYAAPCTBEHHOINO
cyBepeHuTeTa. Komuccua npoaHanusvpoBana W
CUCTEMATU3NPOBANA OCHOBAHWUA ANA JIeTUTUMa-
UMW «KTYMAHWUTAPHbIX MHTEPBEHUMI» U NpeacTaBu-
na B 2001 r. Ha paccmoTtpenne OOH goknag «OT-
BETCTBEHHOCTb NO 3awmte»'®. B poknage 6bina
NOATBEPIKAEHA 3HAYMMOCTb TOCYAAPCTBEHHOIO
CyBepeHuUTeTa, OAHAKO OTMEYEHO, YTO CyBepeHu-
TET C/Ie[lyeT TO/IKOBaTb Kak «OTBETCTBEHHOCTb rocy-
AAPCTB MO 3alMTe Hace/IeHMA B CBOMX MPaHULAX».
Kak muHMMym rocygapctBo obsa3aHo obecneuynTb
3aLlUMUTY CBOEro HacesfeHUs OT BOWH WM Hacuaus,
MMEHHO 3TMM 06OCHOBAHO Ha/IMYMe Y rocyaapcTBa
MOLLHbIX BNACTHbIX MOIHOMOYMIA. Ecniv »Ke rocygap-
CTBO C A@HHOM MUCCMEN He CcrpaBaaeTca, MMPOBOe
Cco0bLLEeCTBO He TONbKO Brpase, HO U 0b6A3aHO Npu
cobnogeHuM Lenoro psaa ycnosuid U npoueayp
OCYLLECTBUTb 'YMAaHUTAPHYO MHTEPBEHLMIO.

[YMaHUTapHas WHTepPBEHUMA npegnosaraert
NPUHATME MeXAYyHapoaHbIM CcoobLecTBOM pas-
JINYHBIX MepP MNPUHYKAEHUA: OT MEHEee MKEeCTKUX
(KomneHcauma rocygapcTBoM Bpeda B COOTBET-
CTBUW C PeLUeHNEM MEXKOYHAPOAHOrO UAN HagHa-
LMOHaNbHOTIO cyAa, AUMIOMaTUYECKME HOTbI, 3KO-
HOMMYECKME CaHKLMW, MPUOCTAHOBIEHME Y/EH-
CTBa B MeXAYHAPOAHbIX OPraHM3aLmaAX U UCKoYe-
HWe U3 HUX) K bosee CypoBbIM BMNJIOTb L0 BOEHHOIO
BMeLUaTe/1IbCTBa B KAYeCTBe KpaliHel mepbl, Npume-
HAeMOe K rocyZapcTay 4/1A TOro, YTobbl OCTAaHOBUTb
onacHoe pa3BuThe cobblTuii. BoeHHOe BMeLlaTe b-
CTBO KaK KpaWHAs mepa onpasBAaHO TO/IbKO, ecnu
MMEeIT MEeCTO MacLUTabHble YeNOBEeYECKUE KePTBbI,
TOJ/IbKO MOCNE UCMO/Ib30BAaHMNA HEBOEHHbIX CPEeACTB,
KOTOpble He Aanu pPe3ynbraTtoB, M MPU HaANYUM
maHgaTa Coseta 6e3onacHoctv OOH, KoTopbii
0653aH paccMoOTpeTb COOTBETCTBYIOLLMI BOMPOC B
CpoYHOM nopsake. [ymaHUTapHaa UHTEPBEHLMA, B
CBOO oyepesb, NpeanosiaraeT OTBETCTBEHHOCTb He
TOJIbKO 32 NPeKpaLLeHne onacHoro pasBuTUA cobbl-
TUI, HO N 00A3aTeNbCTBa NPEeAOTBPATUTL HapyLle-
HWe npaB 4YenoBeka (to prevent), pearnposaTtb Ha
Takue HapylweHus (to react), BoccTaHOBUTb NpaBa

5 Koudukrel Ha BocToke: aTHMYecKue U KOH(DECCUOHATb-

Hble / mox pex. A.Jl. Bockpecenckoro. M., 2008. C. 57.

' URL: www.un.org/preventing

(to rebuild), a Takke nomollb B yperyiMpoBaHuu
KOHPAMKTA. B topuaunyeckoi nutepatype nepe-
yncneHHble 06A3aTeNbCTBa rocy4apcTBa U MeXay-
HapogHoro coobuecTsa npeanaraeTca AOMNOJHNUTb
00653aTe/IbCTBOM HaKa3aTb BUHOBHbIX B HAPYLUEHU-
AX Npas Yenoseka (to punish)?’.

MpeAcTaBaseTca, YTo KOHLEeNuus cyBepeHuTe-
Ta KaK OTBETCTBEHHOCTM, pa3paboTaHHasA B paMKax
OOH u npuobpeTatowan Bce 6onbluyto nonynaap-
HOCTb B MEXAYHapOAHO-MPaBOBOM [AOKTpUHe:?,
BMOJIHE CO3BYYHA MPUBEAEHHbIM MbICAAM O My-
6nnyHoM Bnactn lpoums u lob6ca, pas3BmBaa X
B HaMpaB/ieHUM TymaHusaumu. CyKaeHUs o ToM,
YTO B/IACTb OTBETCTBEHHA 33 YC/I0BUSA U3HWU MOA-
BN1ACTHOTO HacCeNeHWs, BbICKA3blBalacb M B OTeve-
CTBEHHOW topuanyeckon nutepatype. Hanpumep,
B.N. ®agees TaKKe nogyepKnBan, YTo «BiacCTb He
MOXKeT b6bITb cama no cebe HM Uenbio, HM onpaBaa-
HMEM M CTAaHOBUTCA HEMOHATHOM, KOraa oHa nepe-
CTaeT MCMNOJIHATb CBOE MpegHa3HayeHue — Chy-
WUTb HapogHomy 6nary»'®. MpeacraBnsaerca, yTo
OaHHOe BbICKa3biBaHME BMJIOTHYO NpubanKaeTcs
K KOHLeNUMM CyBepeHUTeTa Kak OTBETCTBEHHOCTY,
MBO ero NOrMYecKMM NPOJOIKEHNEM ABAAIOTCA NO-
MCKW OTBETA Ha BOMPOC O TOM, KaKMe Ke NonUTU-
KO-NpaBoBble MOCAeACTBUS HACTYNAlOT U O0JXKHbI
HacTynaTb B C/ly4ae, eC/v rocyAapcTBo «nepecraer
MCMNONHATb CBOE NpeaHasHayYeHme.

Cnepyetr OTMETUTb, UYTO TPAKTOBKA rocyaap-
CTBEHHOIO CyBepeHuTeTa C Mo3uLuMi CONnpapHo-
CTU U OTBETCTBEHHOCTM BNAcTM 33 obecneyeHue
WMHTEPEeCOB HacefeHMsA MOoay4YMna OTPaXKeHUe KakK
B OOKTPMHE U MEXAYHAPOAHbIX AOKYMEHTaX, TaK
M B cyaebHol npaktuKe. MNpu 3TOM TaKas TPaAKTOB-
Ka 3aTparnBaeT BOMPOCbI HEe TO/IbKO BTOPXKEHUSA U
OrpaHMYeHUs cyBepeHuTeTa, HO M Bblbopa Toro
rocygapcrea, KoTopoe MaKCMMasbHO CrnocobHo
obecrneunTb npaBa U WHTEPECbl HaceneHua Tou
AW MHOM TeppuTopuu. Tak, B pelleHuu no geny
MHOoHe3us npomus Manatizuu 2002 r. MexayHa-
POAHbBIN CyZ NPWU paspeLleHnn TepPUTOPMAIbHOMO
crnopa AByX CTpaH MPWHAA BO BHMMaHWE, YTO Ha
CMOPHbIX OCTPOBax rpaxgaHe Manalisum B Teye-
HWME MHOMMX NIeT 3aHMMAIOTCA NI0B/EN Yyepenax U
cbopom uepenawbux fAUL, YTO ABNAETCA OCHOB-
HbIM BUAOM 3KOHOMMYECKON AeATeNbHOCTM Mana-
3MliLEeB U JaeT UM CpeacTBa K cyllectBoBaHuio. C
y4yeTom AaHHoro obcrosaTtenbcTsa Cyn Npu3Han cy-
BepeHuTeT Manai3nm Hag octpoBamu. JoBoabl e

7" Fassbevder B. Securing Human Rights: Achievemtnts and

Challenges of the UN Security Council. Oxford, 2011. P. 25.

8 MacFarlane N., Thielkikng C., Weiss T. The Responsibility to
Protect: is anyone interested in humanitarian intervention? // The
World Quarterly, 2004, Ne5; Ayoob M. Humanitarian interven-
tion and international society // International Journal of Human
Rights. 2002. Ne 6.

¥ ®dapees B.JI. Vies HapomHOro mpefcTaBuTenpcTBa B Poc-

curt (ucropuko-teoperndecknme kopuu) // 20 ner xadenmpe
KOHCTUTYLIOHHOTO (TOCYAAapCTBEHHOrO) IpaBa 3apyOeXXHBIX
cTpan. M., 2010. C. 163.
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MNHOoHe3Mn o Tom, YTO palioH ocTtpoBoB ¢ 1921 r.
naTpyAnpyeTcs BOEHHbIMW Kopabnamu fonnaHamu,
a 3atem — MHgoHe3uu, Cya BO BHUMAHME He npu-
HANZ,

BTopoe 1 TpeTbe HanpasieHWA 3BONOLMM HAyY-
HbIX NPeACTaBNEHUIN O roCY4aPCTBEHHOM CyBepeHU-
TeTe C HeM3BEXKHOCTbIO BbITEKAIOT M3 NepBoro. Tak,
BTOPOM TEeHAEHUMEN pa3BUTUA 3amnafgHOro NoHMMa-
HMA FOCYAAPCTBEHHOIO CyBEPEHUTETA ABAETCA M3-
MeHeHue npeacTasneHuii o6 yposHe (Kauectse) u
Ko/IM4ecTBe NOIHOMOYMI FrOCyAapCTBa, ABNSIOLLMXCS
KPUTEPUAMU HAMYUS Y HEro CyBEPEHUTETA, T.e. 06-
PasyOLLMX TAKOE KauecTBO rocyAapCTBEHHOM BNacTy,
KOTOpOe MO3BO/IAET CYUMTATb ee CyBepeHHoM. Kak oT-
MeYasiocb B LOPUANYECKON NNTEpaType, COAepKaHue
roCy4apCTBEHHOIO CyBEPeHWUTETa WCTOPUYECKM W3-
MEHYMBO, OHO MOMKET 3BOJIOLLMOHNPOBATbL U 3BOJIIO-
LUMOHUPYET NoA BAUAHUEM BPEMEHMN?L,

MoHMMaHME TOCYAAPCTBEHHOMO CyBepeHUTEeTa
KaK KayecTBa CaMOl CMIbHOW U3 BCEX BUAOB BNACTU
B MPWUHLMMNE COXPaHWIOCb. MO3TOMY MOKasaTensimm
cunbl Ny6AMYHOM BNAcTM, OAHO3HAYHO CBUAETENb-
CTBYIOLUMMM O HAIMYUM TOCYAAPCTBEHHOTO CyBEPEHN-
TeTa (KaKk 6bl Ny6/IMUYHO-NPaBOBOE TEPPUTOPUANBbHOE
06pa3oBaHMe HM Ha3biBa0Cb ODULIMANBLHO), T.€. Kpu-
TEPUAMM HAIMYUA WSIN OTCYTCTBUSA rOCYAapPCTBEHHOMO
CyBEpEHUTETA ABMAIOTCA 3HAYMMOCTb TEX BOMPOCOB,
CaMOCTOATE/IbHOE PeLLleHME KOTOPbIX OCYLLEeCTBAET
TO MW MHOE TeppPUTOPUaIbHOE COOBLLECTBO NtOAEN,
CnpaBea/IMBO OTMEYaloT POCCUICKME UccneaoBaTenu
B.A. Nlebenes u B.B. Kupees??. CambiM 3Ha4MMbIM 13
HWX W TNaBHbIM, YTO OT/IMYAET CyBEPEHHOEe rocyaap-
CTBO OT HecyBepeHHOro obpa3oBaHus, ABNSETCS nep-
BOCTEMEHHasA PO/ib B YCTAHOBNEHUWN U obecneyeHum
NpaBoOMopsAKa, T.e. Peann3oBaHHOE MpPaBoOMOYMNE
M34aBaTb NPaBOBbIE aKTbl NPAMOro AENCTBUA U MPU-
MeHATb Hanbosiee cepbesHble Mepbl MPUHYKAEHUS K
HaceneHuto. BUaHbIM HeMeLKUI ydeHbln-topucT XX B.
K. lWmunTT (1888—1985) eLle 6onee coKpaTua Kpyr Bo-
MPOCOB, PeLleHNe KOTOPbIX SAB/AETCA MOKasaTesem
rocy4apCTBEHHOIO CyBEpPeHUTETA: CYBEPEHEH TOT, KTO
NMPUHUMAET peLleHne 0 Ype3BblYaMHOM MOOKEHWN,
OCYLLLECTBNISIET Ype3BblYaliHble, B TOM 4YMCIe BOEH-
Hble, NO/IHOMOYMUS, MUCA OH, T.€. TOT, KTO NPUHUMAET
pelueHne 0b OTMeHe 3aKOHa (a He TOT, KTO NPUHMMAa-
eT 3aKoH)%. MNpeacTtasnsetcs, yto noaxoq K. Lmutra
HECKO/IbKO OrpaHMYMBAET PO/b CyBEPEHA. YCTaHOBe-
HMe NpaBoMNopAAKa — TaKOM e NoKasaTesNb cyBepe-
HWUTETa, KaK 1 ero oTMeHa. lNoaTomy npeacTaBafeTcs,
YTO MpaBU/IbHEE CYMTATb KPUTEPMEM CyBEPEHUTETA
Ha/, KOHKPETHOM TepPPUTOPUEN U ee HaceneHnem ao-

20

URL: http://www.icj-cij.org/
2 Yypos B.E.,, 963ees B.C. IpaxgaHcknit TaTpuOTU3M IPO-
1B haHaTM3Ma HopMasbHOIL feMmokparuu // Vicropus. Ilpaso.
[MomuTyka. 2012. Ne 1. C. 76.

2 Jle6eneB B.A., Kupees B.B. YueHue o cyBepeHuTeTe Kak

97IeMeHT KOHIeNIMNU CyBepeHHoI geMokparym // URL: http://
sd.csu.ru/node/

2 Ilmunrt K. [lomutnaeckas teonorusa. M., 2000. C. 15, 199.

MWHUPYIOLLYIO POJib TOFO UAM MHOTO My6/IMYHO-Npa-
BOBOro 06pa3oBaHMA KaK B YCTAHOB/IEHMM onpesae-
JIEHHOTO NPABOMOPAAKA, TaK U B €10 OTMEHE.

MHbIMW CNOBaMM, €C/iM BHYTPU TEPPUTOPUASb-
HOro co0bLLEeCTBa UMEHTCA CUIA UK CUbI, POJIb KO-
TOPbIX B ONpeAeseHn NpaBonopaaKa U npumeHe-
HUWM NPUHYKOEHUA 33 €ro HapyLUeHWe, Takoe coob-
LLECTBO CcyBepeHUTETOM 061a4aeT, ecnn Takux cun
HeT (Hanpumep B Cy4asx 3axBaTa rocy4apcTsa 1 ero
IOPUANYECKOTO MOAYMHEHUA APYrOMY rocy4apcTsy
WU YCTaHOB/IEHNA (GAKTUYECKM MapPUOHETOYHOro
NpPaBUTENbCTBA), MOMKHO KOHCTAaTMPOBATb, YTO CyBe-
PEHUTET, @ 3HAYMT M CaMO rOCyAAPCTBO KaK TAaKOBOE,
He cyLLlecTByOT?, a cyBepeHUTeT Hag, TeppuTopueit
N ee HacesleHNeM OCYLLECTBASET BHELLHSAA CUIa UAu
cunbl. NpeacTaBnseTcs, YTo MeXay AaHHbIMU Kpali-
HMMM TOYKAMM MMEETCA M Macca MPOMENKYTOUYHbIX
BAPMAHTOB, KOr4a rOCYAAPCTBEHHbIN CyBepeHuTeT
Ha ocHoBe A06POBO/IBHOMO BOIEN3BABNEHUA COOT-
BETCTBYIOLLEr0 COOOLWEeCTBA MW NPUHYAUTENIbHO
OKa3blBAETCA OrpaHUYeHHbIM, T.e. Pa3fe/leHHbIM
MeXaY HECKONbKUMM MNYyBANYHBIMW OpraHM3aLm-
Amun. bonee Toro, B BO/bLIMHCTBE TOCYAAPCTB MO-
JNIO)KEeHMe C ocylwecTBaeHnem nybanyHon Bnactu
ABNAETCA MMEHHO TaKMM: MpU AOMWHWPOBAHWUM
B/JIaCTU rocyAapcTBa NocieaHAn NPaKTUYECKU HUKOT-
2 He ABNIAeTCA BCe Ke BCeCWU/IbHOM. ITO No3BoAsAEeT
3aKNOYUTb, YTO FOCYAAPCTBEHHbINA CYBEpPEHUTET B
NPUHLMNE MOXET ObITb TONIbKO OrPaHNYEHHbIM.

MMeHHO NpU3HAHMEM OrpaHUYEHHOCTH, a TaKKe
BO3MOXHOCTU AEMMOCTM U Nepesadn CoBpemeHHas
3amnagHasn TPaKTOBKa rocyaapCcTBEHHOIO CyBepeHuTe-
Ta OT/IMYAETCS OT €r0 MOHMMAHMA Ha PaHHMX 3Tanax
$bOpMUPOBAHMA Teopun cyBepeHuTeTa. YKasaHHoe
M3MeHeHWe MNoaxoaa NPeacTaBNseTcs COBepLUeHHO
060CcHOBaHHbIM. Ecnmn paHblle cyBepeHHOM Npu3Ha-
BaJlacb BNACTb abCO/IOTHAs, NMPUHYKAEHUE CyBEPEH-
HOe rocyAapcTBO MPUMEHAI0 MO CBOEMY YCMOTpe-
HMIO, TO CO BPeMeHeM Takas abcontotmsauma rocy-
[JAPCTBEHHOTO CyBepeHuTeTa Oblia NpU3HaHa Heco-
BMECTMMOV C NPMHUMNAMM NPABOBOIo AeMoKpaTnye-
CKOro rocyaapctea U 3¢GdEeKTUBHOCTbIO YrpaBAeHUA.
OHa OLEHMBAETCA KaK arpeccuBHas, ee HegoCTaTKu
3aK/104AOTCS He TO/IbKO B TOM, YTO OHa Masio COBMe-
CTUMa C MPUHLMNaMM NPABOBOrO AEMOKPATUYECKOTO
rocy4apcTea, HO U B TOM, YTO OHa MasiopeasibHa, Mno-
POXKAAET BCTPEYHYHO arpPeccuto Co CTOPOHbI rpaKaaH-
CKoro obuiecTBa, YTo NpPeaCTaBAseT OMacHOCTb AJ1A
HOPMa/IbHOrO Pa3BUTUA MPABOBOM CUCTEMbI U AaxKe
019 CYLWEeCTBOBaHMA CaMOro MHCTUTYTa rocyAapcTea
KaK TakoBoro®. MIMeHHO MOo3TOMYy KOHLENUus orpa-

* Tlonsauckuit B.B. TocyfapcTBeHHbII CyBepeHNUTET B KOHTEK-
CTe 3aIIUTHl OCHOB KOHCTUTYLIMOHHOTO CTPOs (Ujjest ¥ IPaKTy-
Ka peanmsaryn) // CoopHMK Te3ucos poknanos I MexnayHa-
POfHOIT Hay4.-TIpaKT. KoHdepenym «FOpumideckas Hayka Kak
OCHOBa IIPaBOBOr0 O0ecIieYeHNs] VHHOBALMOHHOTO Pa3BUTHUS
Poccun» (Kyrapuuckme yrenus). CeKums KOHCTUTYIIMIOHHOTO
U MyHUIUIIA/IBHOTO IpaBa. M., 20112. C. 129.
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HccnedosaHue poccutickoli 2ocydapcmeeHHOCMU

HWYEHHOTO CyBepeHuTeTa MNOJy4YnIa B HacTosliee
BPEMS LUMPOKoe MpusHaHue. Mpu aTom B ee paMKax
BaYKHO KOHLIENTYa/IbHO Pa30bpaThbCs, KakMe orpaHu-
YyeHWs rocyaapCTBEHHONM BNACTM COBMECTMMbI C CyBe-
PEHWUTETOM W AaKe NPeAnonaratoTcd UM, Kakue ero
MoAPbIBAIOT M MPOTUB KaKUX OH HanpaBs/ieH.

[einctButeNbHO, BAACTb  LMBU/M30BAHHOIO ro-
CyOapcTBa OrpaHMYeHa NPUHUMNAMK AeMOoKpaTuye-
CKOTO, NMPaBOBOr0, CBETCKOIO M COLMAIbHOIO rocyaap-
ctBa. OHa He MOMKeT bbITb abCo/OTHOM, a CTEeMNeHb ee
CU/bl AO/MKHA ObITb OnNpaBAaHa ee HeobXoAMMOCTbIO
ONs obecneyeHns Kak MMHUMYM NpaBa HaceneHns Ha
YM3Hb M 6e30MacHOCTb U NPOMNOPLUMOHA/IbHA AaHHOM
3aga4e. O3HAYaET /M 3TO OrpaHNYEHME rocyAaPCTBEH-
Horo cyBepeHuTeTa? lpeacTaBnseTcsa, YTo OTBET Ha
[OaHHbIM BOMPOC A0/IKEH bbITb yTBEpANTEIbHbIM. ECn
rocyapcTBO OrpaHMYMBAET CBOLO BN1ACTb B MOJIb3Y CBO-
604! IMYHOCTH, HO NPY STOM COXPAHAET KOHTPO/1b HAZ,
TEppUTOPUEN N HaceneHnem, obecneumsan nNpPaBomno-
PALOK, MOXKHO KOHCTAaTUPOBATb, YTO €r0 CyBEpeHUTET
Hannuo. MIHbIMM CNOBaMM, EC/IN OrPaHUYEHNA BNACTM
rocyapcTBa OCyLLECTB/IAIOTCA B NO/b3y CBOOOAL! INY-
HOCTM M rOCYAQpPCTBO NPU Ha/UUYUM TaKUX OrpaHuye-
HWM Npoao/KaeT 3hDEKTUBHO YNPaABAATb TEPPUTOPU-
el U HaceneHMeM, T.e. CTPaHa He MOrpy»KaeTcs B Xaoc
n 6ecnpaBue, NOCKO/bKY FrOCYAapPCTBO B /NLE CBOUX
OpraHOB COXPAHSAET peasibHyt0 BO3MOXKHOCTb MPUHM-
MaTb 3aKOHbI, PErIaMEHTUPYIOLIME 3HAYUTENIbHYIO U
Hanbonee BayKHYIO 419 COXPaHEHMWsi COLMyMa YacTb
YKM3HWU NtoAel, MOHOMONbHO MPUMEHSTb Hambonee
cepbesHble Mepbl MPUHYKAEHMSA K IMLAM, 3aKOHbI Ha-
PYLUMBLUMM, peLLaTb BOMPOChI BOMHbI U MUPA, A TaKKe
Ype3BbIYANHOMO MOJIOMKEHMSA, TO MOXKHO KOHCTaTUpPO-
BaTb COXPaHEHWE Y Hero cyBepeHuTeTa. Bee, uto ocTa-
eTcA Moc/ie BblYeTa OrpaHUYEHW rocyadapCTBEHHOM
B/IACTW, CBSI3aHHbIX C peann3aumen LeHHoCcTen npa-
BOBOTO [EMOKPaTUYECKOro rocyAapcTsa, Bce PaBHO
ABNAETCA MOLLHOM CUMOWN, BMOMHE AOCTAaTOMHOW A/iA
abPeKTMBHOrO (HO NPW STOM YMaHHOI0) OcyLLecTee-
HUA ynpaBaeHYeckmnx GyHKUMI. NoaTomy NoHMMaHMe
rocyAapCTBEHHOrO CYyBEPEHUTETA KaK OTBETCTBEHHO-
CTV NpeanonaraeT orpaHUYeHne BACTU rocy4apcTea u
MOIHOMOYMI rOCYAAPCTBEHHbIX OPraHOB.

Bonpoc ke o0 Tom, ABAAIOTCA N TaKMe OrpaHu-
YyeHMsA MOHOMOYMI OrPaHUYEHUAMWN CyBEPEHUTETA
rocynapcrea, NPeacTaBAseTcs BO MHOMOM TEPMUHO-
JorMyeckum. Bugumo, uenecoobpasHo Mx cymTaTh U
OrpaHUYEHMAMM CyBEPEHUTETA, YTOObI NOAYEPKHYTD,
YTO rOCYAAPCTBEHHbIV CyBEPEeHWUTET B NPABOBOM Age-
MOKpPATUYECKOM FOoCyAapcTBe npu Bcen Heobxoau-
MOCTU €r0 COXPaHEHUs TOMIbKO M MOXKeT BbITb orpa-
HWYEHHbIM: TOYHO TaK ¥Ke KaK (3a oyeHb pegKumu
WCK/TIOYEHNAMM) HE MOXKET BbITb abCOMOTHbIX NpaB
YeNloBEKA, HE MOMKET ObITb B NPABOBOM AeMOKpaTU-
YecKoM rocyfapcTee ero abconoTHOrO, T.e. Heorpa-
HWYEeHHOTO cyBepeHuTeTa. [paBoBOe AEMOKpPaTU-
Yyeckoe rocygapcTBo, B/ACTb KOTOPOro HeusberkHo

versus 00IIeCTBO U JIETUTUMHOCTD // CpaBHMUTEIbHOE KOHCTH-
TyLMOHHOe 0603penne. 2011. Ne 3. C. 134.

OrpaHMYEHa, COXPaHAET CyBepeHUTeT — MoJo06HO
TOMY, KaK NnpaBa Ye/10BeKa, NPOonopLMOHaNbHO orpa-
HUYEHHble BO MMA obecnedyeHnn Npas APYrnx N04el,
COXPaHAOTCA B TOM CTENEHU, KOTOPas MaKCUMabHO
BO3MOXHa B coumyme. Ho cyBepeHUTET 3TOT OrpaHu-
YeHHbIii, TO/IbKO B TaKOM BUAE OH He npeacTaBnseT
Yrpo3bl NpaBaM YesI0BeKa, KOTopble (a BOBCE He cyBe-
PEHUTET) AOMKHbI NPU3HABATLCA B LMBUIN30BAHHOM
rocyAapcTBe BbiCLUEN LLEeHHOCTbIO.

Ecnu ke rocygapctBo B TOM WM UHOM CTENEHM
He B CMaax CNpaBUTbCA C 3a4a4elt YCTaHOBEHUA U
obecneyeHnn npaBonopsaaKa, TeM CambiM MpPOAB-
nas 6eccunme B raBHOM cdepe cBOEM OTBETCTBEH-
HOCTM — obecneyeHnn npas AOAEN KaK MUHUMYM
Ha ¥KM3Hb M 6€30MacHOCTb, T.€. B CTPaHe BOLLApAOTCA
Xaoc, Hacunane n becnpasue, B 3aBUCMMOCTU OT MX
MaclwTaboB MOXHO KOHCTaTUPOBaTb 3HAYUTE/bHYIO
OrPaHWYEHHOCTb WM BOBCE YTPaTy COOTBETCTBYHO-
MM rocyZapCcTBOM ero cyBepeHuTeta. Hanpumep,
cnabocTb rocyaapcTBeHHOM BNacTn B Poccum B Teve-
Hue 6onblwen yactn 1917 r. bbina 6aM3Ka K noTepe
POCCUIACKMM FrOCYAapPCTBOM CYyBEPEHUTETA, a B Teye-
Hue 90-x rr. XX B. 03Ha4yana ero 3HaymTesibHoe ocna-
6neHune. B oTanume OT OrpaHUYEeHHOCTU CyBEepPeHMU-
TeTa COCTOSABLUErocs NpaBoOBOro AEMOKPATUYECKOrO
rocyfapcTea nofobHble ero orpaHNYeHns ABAAIOTCS
KpalHe HexenaTesIbHbIMU.

B ctpemneHun obecneuntb 3pPHEKTUBHOCTb
yNpaBAeHns, B TOM Yncsie M3bexkaTb Xaoca, NoBbICUTb
YCNELWHOCTb 9KOHOMMYECKOW MOMUTUKK, NPUBAN3UTL-
CA K naeanam npaBoBOM U AeMOKpaTUYECKoM rocyaap-
CTBEHHOCTM, HEKOTOpble rocyaapctea A06pPOBO/IbHO
nepeaatoT YacTb CBOMX MOSIHOMOYMA MHbIM Mny6any-
HO-NPaBOBbIM  TEPPUTOPMA/IBHLIM  0DPA30BAHUAM
(mexkayHapogHbIM MAW HAaZHALMOHAIbHBIM OpraHu-
3auUpMaM, a TO U MHbIM FrocyZapcTBam). B 3aBucmoct
OT KO/IMYECTBA M KayecTsa nepesaHHbIX NOTHOMOYNIA
TaKasa nepegada MOMKET He MOBAUATb Ha 06bem cyBe-
peHuTETa COOTBETCTBYIOLLEIO rOCYAapCTBa, MOXKET B
6obLUEN UM MEHbLUEN CTEMEHW ero OrpaHUYKUTDb, a
MOMET BOODLLLE MPUBECTM K €r0 OTPULLAHMIO.

Ecnm rocyaapcTBo B ONUCAHHBIX CUTyaLMsAX CoXpa-
HAET ABHO ZOMMHUPYHOLLMIA KOHTPO/Ib HAZ TEPPUTOPU-
eli U HaceNeHWeM, TO OrpaHUYEHNA ero CyBepeHuTeTa
B CBSI3W C nepegavyer MOAHOMOUYMI He MPOU3OLLIO.
Ecnm Takoe AOMMHUPOBAHWE 3aMETHO YMEHbLUMIOCH,
B TOM YWC/IE EC/IN TOCYAAPCTBO AE/UT NOIHOMOYMSA MO
KOHTPO/IO Haz, CBOEN TeppuUTopueEn U HaceeHnemM ¢
MHbIM NYyBAMYHO-NPaBOBbIM 0b6pasoBaHMeM (0bpa-
30BaHMAMM), MOXKHO KOHCTaTUPOBATb OrpaHUYeHue
rocyapCcTBEHHOTO cyBepeHuTeTa. Ecam ke orpaHuye-
HMA BNIACTU KOHKPETHOTO rocyAapcTBa B Mo/b3y MHOTO
ny6AnMYHO-NPaABOBOro 06Pa30BaHNA AOXOAAT TO TAKOM
CTeNeHMU, YTO OHO NepecTaeT AOMUHUPOBATb B Pery/u-
POBaHUM COBMECTHOM *KM3HW NtoAein Npu AOMUHUPO-
BAHWUW MHOM BHELUHEN CWbl, MOXHO KOHCTAaTUPOBaTb
yTpaTy (MM HeaoCTUMMKEHWME) TakMM rocyaapCTBOM
(morocynapcTBEHHBIM MM KBA3WUTOCYAAPCTBEHHbBIM
COO0bLLECTBOM) €ro cyBepeHuTeTa. B MMpoBoii NpaKkTu-
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Ke CyLLeCcTBYIOT NPMMEPbI, KOrAa rocyaapctso fobpo-
BOJIbHO, UCXOAA M3 OTBETCTBEHHOCTU 32 3P PeKTMBHOE
ynpaB/ieHVe 1 B MHTepecax LEHHOCTeN NpaBoBOro ro-
CyZapCTBa, OTKA3bIBAETCA OT YaCTW CBOMX MNOTHOMOYMIA
6e3 orpaHNYeHNA, C OrPaHNYEHNEM, @ TO U C OTKA3OM
OT CyBepeHuTeTA.

MprMmepom NepBoro PoAa MOMXKHO CHUTaTb BECbMA
9K30THYeCcKyto Hopmy CT. VI KoHctutyuum bocHun um
lepuerosmHbl 1995 r., periameHTUPYIOLLYIO NOPALOK
¢dopmmnpoBaHMA KOHCTUTYLIMOHHOTO CyAa CTPaHbl: TpU
M3 AEBATU €ro YNEeHOB HA3HAYaloTCA npeacesaTenem
ECMY nocne npoBeaeHWA KOHCyAbTaUui ¢ npesuan-
ymom bocHuK un lepLerosmHbl, npuyem 3T1 Ccyabu He
OO/MKHbI ObITb rpaxkaaHamu BocHuM 1 lepueroBuHbI
WA COCeAHMX C 3TOM CTpaHoW rocygapcts. OyeBma-
HO, aBTOpPbl KOHCTUTYUMM MOW/AM HA OrpaHUYeHue
MOJIHOMOYMI FOCYAAPCTBA C Le/Iblo YKPENUTL HE3aBK-
CMMOCTb OpraHa KOHCTUTYLIMOHHOTO KOHTPOAA U foBe-
pue K HEMy HacesieHUs KaK K 0O beKTUBHOMY apouTpy,
NpefoTBPaTUTL NOIUTUYECKYHO U STHUYECKYHO aHMaXKN-
POBAHHOCTb AAHHOIO OpraHa. B ycnoBMAX CNOMKHbIX
MEXKHALLMOHA/IbHbIX OTHOLLEHWI CyabM, HA3HAYEeHHble
ABTOPUTETHBIM JIMLLOM, HE CBA3AHHbIM HW C KAaKMMU CU-
JlaMK BHYTPU CTPaHbl, CNocobHbl 06pa3oBaTh CTabuam-
3upytoLLiee Hayano B pabote KOHCTUTYLIMOHHOTO cyaa,
obecneynTb ero NPecTMK Kak Ype3Bbl4ainHO BaXKHOMO
anemeHTa cyaebHol cuctembl cTpaHbl. Puck Bmelua-
Te/IbCTBA €BPONENCKNX CTPYKTYP BO BHYTPEHHUWE Aena
CTPaHbI?® aBTOPbl KOHCTUTYLMM COYIM MEHBLLNM, YEM
PUCK BTAMMBaHWUA cyaebHOoM BAACTU B MeXHALMOHab-
Hble KOH(/IMKTbI, He 0bpaLLAaTb BHUMAHMA Ha KOTOpbIe
TOKe 6bl10 HEBO3MOKHO MPU PELLEHMM BOMPOCa O COo-
CTaBe 1 nopsAaKe GopMMPOBaHUA 3TOro opraHa (noato-
My npoune cyapn KOHCTUTYLMOHHOIO CyAa CTPaHbl U3-
bupatoTca napaameHTamm ob6omx CyObeKToB AaHHOM
depepaumm). MNpeacraBaseTcsa, YTo B AAHHOM C/ly4yae
He NPOM30LLN0 Nepeaayn Yactv cysepeHuTeta. Mmena
MEeCTO MLLb Nepesaya YacTv NOTHOMOUUIA, HE KpUTUY-
Haa 4N BO3HWMKHOBEHWA Yrpo3bl CyBEPEHUTETY. Tem
6onee 4To Ta XKe cTaTbAd KOHCTUTYUMM yCTaHaBAMBaET
BO3MOYHOCTb MAp/aMeHTa Mo MPOLUECTBUN MATU NET
nocse Hayana paboTbl KOHCTUTYLIMOHHOIO cyaa 3aKo-
HOM M3MEHUTb MOPAAOK HA3HAYEHUA Cyaei, KoTopble
nepBOHaYanbHO OblLIM Ha3HaYeHbl npeacesaTenem
ECMM.

Mpumep nepegayn rocyaapcTBaMy MOSHOMO-
YN, COMPOBOXKAAOLLENCA OrpaHNYEHMEM UX CyBe-
peHuTeTa, JAeT MoAeNb opraHu3aumm EBponeicko-
ro Coto3a Cc ero nNepsuYHbIM M BTOPUYHBIM pasge-
NIeHHbIMKU cyBepeHuTeTamun. CneayeT, BNpoyem, OT-
METUTb, YTO OTHOCUTENIbHO MOZE/U CYLLECTBYHOLLETO
pacnpefeneHns BAACTHbIX MOAHOMOYUN  MeXay
nHcTutyTamm EC 1 rocygapcTs-41eHOB BbICKa3blBa-
€TCA WU MHAA TOYKa 3peHuA. PAg aBTOPOB 3aABASAET,
YTO B lAaHHOM C/ly4ae MMeET MeCTO He nepesaya cy-
BEPEHUTETA, @ Nepesaya NOAHOMOYMUIA: CTPYKTYpPbI
Ha3BaHHbIX MEXrOCy4apCTBEHHbIX OpraHM3aLmii He

% MmwnpyakoBa O.B. KOHCTUTYLMIOHHBII KOHTPO/Ib B CTpa-

Hax OsiBurent IOrocmasun. M., 2014. C. 65.

MMetoT MNpaBa HernocpeacTBEHHO MPUMEHATb Npu-
HY)KOEHWE K HAaceNeHUIo CTPaH, ero obpasytowmx,
TaKas MOHOMO/MA COXPAHAETCSA 3a rocyaapcTBamm-
uneHamu?’. BAnKe K UCTUHE YTBEpPXKAEHWE O TOM,
YTO B pamKax eBPOMENCKUX CTPYKTYP UMEEeT MeCTo
CoYyeTaHWe OrpaHUYEeHHbIX CYBEpPEeHUTETOB [ABYX
YPOBHEN — HaLMOHA/IbHOIO U eBporneinckoro. Tak,
6bIBLINI cekpeTapb-KaHuaep ECMNY M. e CanbBua
YTBEPKAAET, YTO «rapaHTUs npas M cBobog, OCHO-
BaHa B EBpone Ha pacnpezeneHnyr KoOMMeTeHLMN’
Ha [BYX YPOBHSX CyBEPEHUTETA: Ha HALMOHaIbHOM
YPOBHE, rae COXPAaHAETCA MCXO4HbIV CyBepeHuTeT
rocyAapcTs ... U Ha HaZ4HALMOHANbHOM YPOBHE... HA
KOTOPOM YTBEPAMICA ... CYBEPEHUTET MOPAAN U Npa-
Ba. He byayum HesaBucMMbIMKM apyr OT gpyra, oba
3TW ypOBHA B3ammogononHawTca»?®, KoHuenumsa
nepeaaBaemoro 1 orpaHMYeHHOro CyBepeHUTeTa OT-
pa)keHa, KaK y»Ke OTMeYasiocb, U B HEKOTOPbIX KOH-
ctuTyumsx (LWWsenuapum, Utanum, OPT).

KoHcTutyuma PO B npuHUMNE HE OTPULLAET KOH-
LEenuMio orpaHMYEeHHOro cyBepeHuTeTa, T.e. BMO-
He C Hell COBMEeCTMMa, XOTA CT. 79 roBopuUT unllb
0 BO3MOXKHOCTW nepegaum Poccueli mexxrocyaap-
CTBEHHbIM COKO3aM 4acTu ee nosaHomouul (Kyp-
cuB Mon. — M.A.), a cT. 4 — O NPUHAANENKHOCTH
rocygapcTBeHHOro cysepeHuTeTa PO, ogHO3HaYyHO
abCcoNtoTUCTCKaA KOHUEMUMA ToCyAapCTBEHHOro
cyBepeHuTeTa B KoHcTuTyummn PO BepbanbHOro ot-
pakeHuA He noay4Yuna. B cBA3M C 3STUM BO3MOXKHasA
nepegava Poccveit cBOMX MOJIHOMOYMIN MEXKIOCY-
OAPCTBEHHbIM COlO3aM  MOMKET COMpPOBOXKAATHCA
OrPaHUYEHUAMMU CYBEPEHUTETA, @ MOXKET U He Co-
NpoBoXKAaTbcA. OrpaHUYEHHbIN Ke CyBepeHuTeT,
KaK 6bl/I0 NMOKa3aHO paHee, OCTAeTCA CyBepeHuTe-
TOM, MMHUMM3UPYA NPU 3TOM UCXOZALLME OT rocy-
OapCTBa yrpo3bl NpaBam Ye/0BeKa.

HaKoHeLl, “MetoTca B MUMPOBOW MPAKTUKE U CNy-
Yyau, KOrZa Ta WM MHaa cTpaHa AobpoBO/IbHO BBEpS-
€T CyBepeHUTET Hag, coboi Apyromy rocyaapcTBy Uau
MeXayHapoaHOMY coobLecTBy B Lenisx obecrneyeHuns
abdeKTMBHOrO yrnpasaeHna nnm (1) NpaBoBoro Aemo-
KpaTM4YecKoro rocyZapcTBa: Hanpumep, Korga paHee
CYyLLLeCTBOBaBLUEE TOCYAAPCTBO A0OPOBO/BLHO MM
NPUHYANTENBHO BXOAMUT B COCTAB APYroro rocyaapcraa
WM rocyaapcTts (Kak 3TO MMeNio Mecto MHOro pas B
NCTOPUA) U HAXOAMTCA MO, ero yrnpasaeHnem (Koso-
HWM), KOrZa Ta UM MHas TeppPUTOPUSA HAXOAMTCA Nog,
BOEHHbIM KOHTPOJIEM ZPYroro rocyapcrsa, a YacTuu-
HO OCYLLECTB/ISIET CAMOYNpaB/ieHne (CoBpemMeHHbIe 3a-
BUCUMbIE TEPPUTOPUM M NOAMAHAATHBIE TEPPUTOPUN).
MpeacTaBnseTcs, YTo UMEHHO 3TO MMEI0 MECTO Npu
nposeaeHMn pedepeHayMoB Mo BOMPOCY O COXpaHe-
HWUM 3aBUCMMOCTM (MIM OOBABNEHNM HE3ABUCMMOCTMU
KaK anbTepHaTtmebl) MyapTto-Puko ot CLUA, Hosolt Ka-

¥ Ilnatipep K. IIpaBa uenoeka u nepegada cyBepeHureTa B EB-

poneiickom Corose // Vicropus. I1paso. Ilomtuka. 2012. Ne 1. C. 16.
% De Salvia M. Controle européen et principe de subsidiarité //

-Protection des droits de '’homme: la perspective européenne.
2000. P. 73.
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nenoHumn ot ®paHumm, NpeHnaHgm — ot JaHuu 1 T.0.
MoaobHble cnTyauum MoryT ObiTb Kak BPEMEHHbIMM,
TaK M NOCTOAHHbIMM (NoceaHAA MOAENb UMEET MECTO
B C/ly4ae, ec/In paHee pa3po3HEeHHbIe Hapoabl Co Bpe-
MeHeM 06beaMHAITCA U oulyLlaloT ceba oaHMM Ha-
pPOAOM), MPOABNEHMSAMM KaK BMOJIHE OTBETCTBEHHOIO
rnoseaeHWA, Tak U 6€30TBETCTBEHHOCTH.

Kak BMAHO, coBpemeHHas TPaKTOBKa cyBepe-
HUTETa NPABOBOr0 AEMOKPATUUYECKOro rocyaapcTBa
HEeCOBMECTMMa C ero NOHMMAHNEM KaK KayecTBa He-
orpaHu4yeHHoM Bnactu rocygapcrtea. CerogHa cyse-
PEHHOE rocyAapcTBO C HEM3BEKHOCTbIO OrPaHNYEeHO
npaBamMM Ye/I0BEKA: He TO/IbKO MpaBa YacCTHbIX /ML,

HO W ero BNacCTb PasMaxmBaTb CBOMMW Ky/aKamu
3aKaH4YMBaeTCA TaMm, rAe HaumHaloTCa Hocbl (MpaBa)
ntogen, KoTopble OHO AO/IKHO 3aLUMLLATb U HEe MO-
YKET Ha OCHOBaHWW HaNWYWA CyBepeHUTeTa MpPous-
BOJ/IbHO HapyLwwaTb. JIMlb TakoW 3aWuMTon, npuyem
NPONOPLMOHANbHO AAHHbIM LM, MOXKET ObiTb
onpaBgaHa cuia U MOLLLb rOCyAapCTBEHHOMN BAACTH.
Ecnv rocygapcteo cnocobHo 3To caenatb M Npu 3Tom
COXpaHAET CBOO CWU/Y KaK rapaHT npaB YeNoBeKa,
npaBonopsaKka M CTabUAbHOCTM, TO CyBepeHuUTeT
(Kak 1 NpaBOBOW AEMOKpPaATUYECKUIA XapaKTep) y Ta-
KOro rocyzapcTBa Ha/iMLo, HECMOTPA Ha TO, YTO OH
OrpaHuyeH.
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STATE SOVEREIGNTY: CONCEPTS AND REALITY
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Abstract

The article analyzes the problem of the relation of state sovereignty as one of the most recognized prin-
ciples of constitutionalism and the principle of limited government as its main idea. Difficulties of com-
patibility of these values led to the fact that in the western doctrine and law of the late XIX century the
concept of sovereignty as an inalienable, indivisible unlimited power gradually began to become rejected.
The evolution of the interpretation of state sovereignty, which dominates the modern Western doctrine,
has been done in four interrelated areas. Firstly, there evolved notions of justification and purpose, and
consequently — about the content of state sovereignty. Secondly, views on the extent of powers of the
state, describing it as a sovereign state, changed. Thirdly, there were reconsidered views on the possibility
of the exclusion of the state sovereignty, including the enforced one. Fourth, the state is often declared to
be the sole sovereign organization: intergovernmental and supranational organizations are characterized
as holders of the derivative sovereignty. The author believes that the compatibility of the constitutional
values of limited government and state sovereignty is attainable only within a limited concept of the
state sovereignty. In recent decades this concept, directly or indirectly, is reflected in law, and it becomes
more widespread in the western doctrine of international and constitutional law. The author considers
the concept of sovereignty as responsibility, developed in 2000, created by the Canadian government and
the United Nations International Commission on Intervention and State Sovereignty, the most progressive
concept of limited state sovereignty. The Commission analyzed and systematized the basis for the legiti-
mation of the «khumanitarian intervention» and in 2001 presented to the UN the «Protection Responsibil-
ity» report. According to the author, this concept has a great humanistic potential, even though it contains
the risk of abuse, which explains the slowness of the international community for its implementation in
the legal regulation. Russian doctrine of constitutional rights should contribute to the development of this
concept, which will help perpetuate the ideology of Russian society and psychology of human rights as the
most important values. In this author’s opinion, the provisions of the Constitution of the Russian Federa-
tion with this concept are perfectly compatible.

Keywords
State sovereignty, sovereignty of the Russian Federation, sovereignty as responsibility, basis of the con-
stitutional system, constitutionalism, constitutional law, concept of sovereignty, limited sovereignty, law-
governed state, democratic state, protection responsibility.
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3A0YHbIN KPYTJIbI CTOS

«HOBbI YFONOBHbIN KOAEKC POCCUM:
KOHLENTYANIbHBIE OCHOBbI

VN TEOPETUYECKAS MOAEb»

t0.B. lfonuk*, A.N. Kopobee**

PEQOPMA YTO/IOBHOIO 3AKOHOATEJ/IbCTBA
POCCUW: bbITb TN HE BbITb?***

AHHOMayusA. Bcmamee aHanusupyemca cocmosaHue cospemeHHoU y20/108HO-MPagosoli
nonumuku Poccuu 8 cghepe 3akoHomeopyecmad. OHO XapaKkmepu3syemcs, 80-repabix,
omcymcmeuem YemKo ChOopMyauUpPOBAHHbLIX U MPUHAMbIX HA COOMEemcmayouem
YPOBHE KOHUEeNmMyasbHbIX OCHO8 MoaAUMUKU eocydapcmeaa 8 cpepe 6opbbbi ¢ npecmyn-
HOCMbIO 8 UesioM,; 80-8MOpbIX, Hasauvuem omoesbHbIx udell, HEKUX 8KMOpPo8 8 pa3s8u-
muu cmpameauu U maKkmuKku 60pbbbl ¢ NpecmynHoOCMoto, CTOHMAHHO 803HUKAOULUX
OupeKkmus, Komopoble Ucxo0am om 871ACMHbIX CMPYKMyp U 8€CbMd Mpomueopevuso u
HerocsedosamesibHO peasu3yromca 8 peasnsbHol delicmeumensHOCMU; 8-mpembux, Oe-
cmpykyueli u decucmemamu3sayueli y20108H020 30KOHA, KOMoOpble cManu pesynbma-
mom b6ecKkoHe4Hol yepedsi usmeHeHull u 0onosHeHul, BHECEHHbIX 30KOHoOamesiem 8
Y201108HbIli KOOEKc. B cmambe ommeydaemcs, Ymo 8 Hacmosuw,ee spems 8 Poccuu Ha3pe-
710 HacmosamesbHAsA He0bxo0UMOCMb 8 CPOYHOM U3MeEHEeHUU caoxcuswelica cumyayuu.
OmnpasHbIMU, UCXOOHbIMU, KAHYe8bIMU MOMeHMAamMu O00axcHbl bbimb pa3zpabomka,
MpuHAMUeE U 3aKperisieHue 8 Coomeemcmayrouwem HopMamugHoOM OOKYMeHmMe KOHYer-
myasibHbIX OCHO8 MOAUMUKU co8peMeHH020 pocculickoeo eocydapcmea 8 cpepe 6opbbbi
¢ npecmynHocmeoto. be3 co30aHua makoli KOHUenyuu y2osi08HO-MPA8o8Y NOAUMUKY
Poccuu He sbisecmu u3 aHabuo3a, He npeodosems 3acmoliHocmu 8 ee pazsumuu. Om-
cymcmeue KOHUernmyasbHbIX OCHO8 cmpameauu U MmakmuKku 6opbbbl ¢ npecmynHo-
cmoto 6ydem ro-npexcHemy obpekames HAc Haba00ame 30KOHOOAMesbHYO KA0yHAOY
o npespawieHuro0 Y2on108Ho20 kKodekca Poccuu 8 abcontomHo beccucmemHblli KOHes10-
mepam obsevyeHHbIX 8 30KOH, HO OMOPBAHHbIX OM HAYKU U X#CU3HU udel u ¢paHmaszuli
e20 npoeKkmMaHmos. EOuHcmeeHHbIl nyme uzbexcams amoz2o — co30amoe JOKMPUHY
y207108H020 Npasd. C Hee 00M#CHbl Ha4uHamoca 6osnee pa3sepHymobie 00KyMeHMbl (KOH-
yenyuu, 0CHOBHble HanpassneHus u m.od.). OHa 6ydem cayxums 0CHOB0U U 0OpUeHMUPOM
0719 3aKOHOMnpoekmHoli pabomel, 0414 npasonpumMmeHuUmMensHol NPAKMUKU, 0718 HAay4YHbIX

© Tonuk H0.B., 2014
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HUA 1 HayKn Poccuitckont depepaumn, 3agaHne Ne 29.763.2014/K.
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3aouHblil kpyaablll cmosa «Hoswlll Yeo.108Hb1l kKodekc Poccuu:
KOHYenmya./ibHble 0CHO8bl U Meopemuyeckas Mooe1b»

uccnedosaHull 8 cpepe 6opbbbl ¢ npecmynHocMoto, 09 NpPosedeHuUs 0peaHU3AYUOH-
Hbix uameHeHull. Ocoboe sBHUMaHUe 8 cmamee yoesieHo npoekmy KoHuenyuu y20/108HO-

npasosoli noaumuku.

Knrouesole cnoea: y20108Hoe 3aKOHOOAMeENbLCMBO, Y20/08HOE NPaso, OOKMPUHQA, y20-
/108HO-NPABOBASA MOAUMUKA, KOHUEMYUS, Meopus KPpUMUHAAU3AUUU U MeHanu3ayuu,
obuwecmeeHHO oracHble 0esHUs, cmpameaus U maKkmuka 6opsbbl ¢ npecmynHocmoio,
pegopma YK PO, 3akoHonpoekmHble pabomel.

«Llenb n3paHma 3aKOHOB ABOAKaNA:

O4HU U3AI0TCA AN BALLEro HAapoaoB

W CTPaH YCTPOEeHUs, apyrne — A Toro,

yTO6bI 3aKOHOAATENIM HE KOCHENU B MPA3AHOCTUY.
M.E. Canmesikos-LLledpuH

OBpPEeMeHHOe COCTOSiHMEe YroN0BHO-MPaBo-
BOM MOAUTUMKM Poccum xapakTepusyercs, BO-
nepBblX, OTCYTCTBMEM YETKO ChOopMyanpo-

BAHHbIX W NMPUHATbIX HAa COOTBETCTBYIOLLEM YPOBHE

KOHUenmyasbHbiX OCHO8 MNOAUTUKM TOCYAapCTBa

B chepe 60pbbOblI C MPECTYNHOCTbIO B LE/IOM; BO-

BTOPbIX, HA/IMYMEM OTAENbHbIX UAEN, HEKUX BEKTO-

POB B Pa3BUTUN CTPATErMK U TaKTUKM BOpbObI C Npe-

CTYMHOCTbIO, CMOHTAHHO BO3HMKAIOWMX AUPEKTUB,

KOTOpbl€ UCXOAAT OT B/IACTHbIX CTPYKTYP U BECbMa

NPOTUBOPEUYMBO WM HEMNocnefoBaTe/IbHO peanunsy-

loTCA B peasibHOW AeNCTBUTENbHOCTU; B-TPETbUX,

OEeCcTpyKuMen 1M gecuctematmsaumen yrosioBHOro

3aKOHa, KOTOpble CTaNn pe3ybTaToM OBeCKOHEYHOM

yepeabl U3MEHEeHUN W AO0MNOJHEHUN, BHECEHHbIX
3aKoHoaaTenem B YronoBHbIN Kogekc PO.

Mo cnpaBegiMBOMY MHEHUIO 6GO/bLIMHCTBA
OTeYeCTBEHHbIX MPaBOBEAOB, COBPEMEHHas poc-
CWIACKaA YrosI0BHO-NPaBoOBas MOJIMTUKA WCMbITbI-
BAET, MATKO roBops, CMMNTOMbI Kpu3uca. Mo atomy
noBoAdy B OAHOM M3 CBOMX MYyOAMKALMN Mbl AaxKe
3a/aBanncb BOnNpocom: «MOKeT AU UCMbITbIBATb
“cMmnToMbl KpUsnca” To, Yero He cylectsyeT?»?,
Kak 6bl Tam HKM ObI/IO, OHA Ha r1asax perpeccupyeT
M HaxoAuTcA celyac B pase 3acton?.

Mexay Tem TeHAEHUMU POCCUNCKOM NPecTynHo-
CTM HACTO/IbKO HebMaronpuATHbI, YTO MHOTUE Kpu-
MWHOJIOTM BMOJIHE PE30OHHO YTBEPXKAAIOT: NpecTyn-
HOCTb CO3Aa€eT yrpo3y HaunoHabHOM 6e3onacHoCTU
Poccuum, a cama oHa nocTerneHHO NpeBpaLiaeTcs B
KpMMMHanbHOe rocyaapcTso. Ha atom poHe ocoboe
3Ha4yeHue npmobpeTatoT pas3paboTka 1 peanmsaums

' Tomuk 10., Kopobees A., MbicmoBckuit E. Mo>xeT 71t MCITBITBI-

BaTh «CUMIITOMBI KPM3JCa» TO, 4ero He CylecTByeT? (3aMeTKy Ha
nonax kaurm: Asekcees AV, Osunackuit B.C., [To6eraiio O.D.
Poccuiickas yronoBHas HOMUTUKA: IPeOfoO/ieHne Kpusuca. M.,
2006. 144 c.) // Yronosroe mpaso. 2007. Ne 1. C. 137-141.

* AnexceeB AJL., Opunncknit B.C., TITo6eraiino 3.9. Poccmit-
CKas YroJIOBHasA IONUTUKA: IIpeofoneHue kpusuca. M., 2006;
lapunos b.fI. CoBpemeHHas yronoBHas NOMUTHUKA Poccum:
uu¢psl 1 ¢axtsl. M., 2008; Jlonamenko H.A. YronosHas nomm-
tuKa. M., 2009; CoBpeMeHHbIe npo6neMb1 YTOIOBHOU OIATUKIN:
Mmarepyansl IV Mex/yHapOJHO Hayd.-IPaKT. KOH(pepeHIn
(27 centsbps 2013 r.): B 3-x T. Kpacuomap, 2013; babaes M.M.,
ITypoBoukuH 0.E. ITpo6reMbl pOCCHIICKON YTOTOBHOI! ITO/IATH-
K. M., 2014.

MMEHHO KOHLENTYa IbHbIX OCHOB NOJIMTUKM rocyaap-

cTBa B cpepe 60opbbbl C NPECTYNHOCTLIO.

Ho noka TaKux KOHLeNTya/ibHbIX OCHOB B BMAeE
COOTBETCTBYIOLWEr0 HOPMATUBHOIO aKTa HeT. 3aTo
€CTb Macca NOJIMTUKO-NPABOBbIX, HOPMATUBHbIX U
npaBoNpPUMEHUTE/IbHbIX MPobaem, KoTopblie Npu-
BE/IM K COBPEMEHHOMY KpW3MCYy Yro/0BHO-MPaBO-
BOW MOANTUKM Poccum. BoT Kak Knaccupumumpytot
3TV NpobieMbl OTeYeCTBEHHbIE MPaBOBeAbl:

— OTCYTCTBME SIBHO BbIPa*KEHHOW LLe/IN YrONI0BHO-
NnpaBoOBOM MOJIMTUKM U CBA3AHHaA C 3TUM bec-
CUCTEMHOCTb M Pa3HOHaMNPaB/IeHHOCTb W3Me-
HEeHMN N AONONHEHUIN YTONIOBHOIO 3aKOHQ;

—  KPUMMHONIOTMYECKas M coumanibHana HeoboCHOo-
BAHHOCTb LE/I0ro psifa HOPMaTMBHbIX Npeanu-
CaHWI YroJIOBHOIO 3aKOHa;

— HM3KOE KayecCTBO HOPUANYECKOW TEXHWUKMU Yro-
JIOBHOTO 3aKOHa, BHYTPMOTPAC/IEBbIE U MENKO-
Tpac/neBble KOMMM3UM YrOJIOBHOIO 3aKOHOAa-
TENbCTBA, OTCYTCTBME YETKOW KOHLENuUWW Ccu-
CTEMbI UCTOYHMKOB YrO/I0OBHOTO NpaBa;

— HernosIHOe COOTBETCTBME POCCUMIACKOTO YrosioB-
HOro 3aKOHOAATE/NbCTBA M MPAKTUKKU ero npu-
MEHEHUs MeXXAyHapOoAHO-NPaBOBbIM CTaHAAP-
Tam 6e30MacHOCTM M NpaB Ye/I0BEKa;

— TNpPOTMBOPEYMBOCTb W Hernoc/iegoBaTeNlbHOCTb B
onpeaeneHMm 0CHOBaHUI YroJIoBHON OTBETCTBEH-
HOCTW, OTCYTCTBME YETKMUX KPUTEPUEB pasrpaHmnye-
HWA NPECTYN/IEHNA U MHbIX NPABOHAPYLUEHWI;

— OoAHOBpemeHHasa NpPobesibHOCTb N N3BbITOYHOCTb
KPYMMWHANN3ALUMM  OEAHUIN, OTCYTCTBME SBHbIX
NPUOPUTETOB YrOJIOBHO-MPABOBOWM OXPaHbI;

— OTCYTCTBME NOCAeaoBaTe/IbHOM HOPMATUBHOM
N TEeopeTUYecKom KOHLENUUW codeprkaHusa U
$dopMbl YronoBHO-NPABOBOM peaKkuMn Ha npe-
CTYNJeHne, COOTHOLWEHMA HaKa3aHWA U UHbIX
Mep YroNoBHO-MPABOBOro XapaKTepa;

— LIMpOKMe, BMNJIOTb [0 HEMO3BOJAUTE/IbHOIO,
PaMKK CYLEeNCKOro YCMOTPEHMA HE TO/IbKO Npu
onpeaeneHnn mepbl Yro/I0BHOTO HaKasaHus,
HO M NpW onpeaeneHUn OCHOBAHWUI YroI0OBHOM
OTBETCTBEHHOCTU;

— HecoOTBETCTBME AEKNAPUPYEMbIX Lenen yro-
JIOBHOTO HaKa3aHWA peasibHbIM BO3MOMXHOCTAM
B UX AOCTUXEHUU, YLLEPOHOCTb CUCTEMbI HaKa-
3aHUI;

— HecOor/NlacoBaHHOCTb YacTHOMPABOBbLIX W My-
6/1MYHO-NPABOBbIX Hayaa yroJI0BHO-NPaBOBOro
perynnpoBaHusa, HepeweHHOCTb A0 KOHLA BO-
npoca o6 yronoBHO-NPaBOBOM CTaTyce notep-
neBLEero oT NPecTynieHus;
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— HEeCOor/N1acoBaHHOCTb MO/IOKEHUIM O HEOTBPATU-
MOCTM M LenecoobpasHoOCTU YroIoBHOIO npe-
CNefoBaHUA U YTONIOBHOM OTBETCTBEHHOCTY;

— HeAOCTaTOYHOCTb HAYYHOro COMPOBOXKAEHMA
3aKOHOTBOPYECKOro npoLecca, OTCYyTCTBUE CU-
CTEMbI 3KCNEPTHbIX OLLEHOK 3aKOHOMPOEKTOBS.
OcobeHHO HarnAaHbl M3bAHbLI YrOMOBHO-MPABO-

BOM MOMUTUKM B chepe MMEHHO 3aKOHOTBOPYECTBA.

K HacToALeMy MOMEHTY B Yro/IoBHbI KogeKc Poccum

B TOM WM MHOM BUAE BHECEHO yKe bosiee ogHOM

TbICAYM MU3MEHEHMI. ITO 03HAYAET, YTO B HEKOTOPbLIE

ctatbm YK nameHeHma BHOCUAMCb HEOAHOKPATHO, a B

oTAe/bHble — MO NATb-CEMb Pa3. MIHOrAa NonpaBKu B

YK Wam oT poccuinckoro napsiameHTa CrjoWwHon Ye-

peaoii. Pasymeetcs, Takaa paboTa HalmMX 3aKOHOMMUC-

L,eB He MOI/1a He OTPa3MTbCA Ha KavecTse YronoBHOMO

KoZekca. V13 nepBoHayYanbHO LEeIbHOFO U CUCTEMHOIO

aKTa OH NPEeBPATWU/ICA B HEKOe Nogobue NOCKYTHOro

0o[eAna, HanoAHWACA BHYTPEHHMMW NPOTUBOPEYMSA-

MW, CTaN BKAOYaTb B cebA COBEPLUEHHO HEHYXKHblE

ONA Hero Hopmbl. Bonee Toro, NOpPoKt Kasanock, YTO

eCTb TaKue Belin, KOTOpble HEBO3MOMKHO «MpoTa-

LLMTb» B YFO/I0BHbIN 3aKOH, MO0 HEJIb3A B HEMO «BMMX-

HYTb HeBnMxmMBaemoe». Ho HeT. Y 3akoHoaaTens Bce

Moay4anoch.

Lienoi cepueir peaepasibHbix 3akoHoB B 2010—
2014 rr. B YronioBHbIM Kogekc Poccum 6biim BHece-
Hbl OYepeHble Cepbe3Hble N3MEHEHUSA, KacatoLLm-
eca cdepbl Kak KpUMUHANU3ALMMK (AEKPUMUHANM-
3aumK), Tak U NeHanusaumm (aeneHanmsaumm).

OTtpenbHble M3 3TUX HOBOBBEAEHUI MOMHO
6b1/10 6bl TO/ILKO MPUBETCTBOBATb, EC/IM Obl MMENacb
YBEPEHHOCTb B TOM, YTO 3aKOHOMPOEKTHblE PaboTbl
6a31poBaNNCh Ha CTPOro Hay4HOM OCHOBE, MPOLLAN
KPUMMHONOTMYECKYIO 3KCMEPTU3Y, YUMTbIBAIM BCE
Te TpeboBaHMA, KoTopble pa3paboTaHbl Teopuen
KPUMMHANN3auMm 1 NeHaam3aummn n npeabasasatoT-
CA K TaKoro poaa geatenbHocTn. OAgHaAKO XopoLo
M3BECTHO APYroe: M MNPOEKTAHTbl YrONOBHOMO 3a-
KOHa, U camM 3aKoHOZaTeNb B CBOEN HOPMOTBOpYE-
CKOM MpaKTUKe NO-NpeXKHEMY ONMPAIOTCA Ha BCE YTO
YFO4HO, HO TO/IbKO HE Ha TEOPUIO KPUMMHAIMU3ALUN
W NeHannsauum obLLEecTBEHHO ONAcHbIX AESHUM KaK
KNHOUYEBOM 3/IEMEHT POCCUMCKOMN Yro/IOBHO-MPaBO-
BOW nonAuTuKK. OTctoga Mbl U meem B Poccum ToT
YFOJIOBHbIN 3aKOH, KOTOPbIN MMeeM: BECCUCTEMHDbIN,
dparmeHTapHbIA, BHYTPEeHHe pa3basaHCUMpoBaH-
Hbl, BHELWHe amopdHbIN. Hannuo, Takum obpasom,
KPU3NUCHblE ABNEHWUA HE TOJIbKO B OTEYECTBEHHOM
YFrO/I0BHOM MpaBe KaK OTpac/v npasa, HO U B yro-
JIOBHO-MPaBOBOW NOMIUTUKE B LLEE/IOM.

OueBMAHO, YTO U BCE BHOBb NPUHATbIE NOMpPaB-
KM He npusenu ero (yrosioBHbI 3aKoH) B 6onee
WNM MeHee MPUCTOMHbLIN BUA. CAMWKOM 3aMeTHbI
B HUX 3/1EMEHTbl KOHBIOHKTYPbl U CUIOMUHYTHO-
CTW, CTpem/ieHne tobol LEeHOM N B MAKCMMAIbHO

*  CoBpeMeHHas YroJIOBHAs IOJMTHKA: HMOMCK OITMMA/IbHOI

mogemu: Matepuanbl VII Poccuiickoro KoHrpecca yronoBHOro
npasa (31 masg — 1 mions 2012 1.). M., 2012.

CXKaTble CPOKM «Pasrpy3nTb» POCCUIACKMUE TIOPbMbI,

CHATb TaKMM cnocobom bpemsa pUHAHCOBOrO rHeTa

N B6LOAKETHbIX 3aTpaT Ha SKOHOMMKY CTpaHbI. B Ko-

HEYHOM cYeTe Yro/sIoBHbIN 3aKOH obecueHuCA, ero

nopasuna runepuHoaauma.

OcobeHHO BOoMUIOWME U3bSAHbI AENCTBYIOLLENO
noka YK P® mbl ycmaTtpusaem B cnegyrowem:

1. CHATME HUKHEro Nopora HakasaHus B BUAE K-
LeHuA cBoboabl B caHKUMsX 68 ctatelt YK PO B
2011 r. npMBENO K TOMY, YTO UHCTUTYT «Cyaeun-
CKOro YCMOTPEHUA» MnpeBpaTUaCs, Mo CyTH, B
«cyaebHbin nponsson». Huroe B mupe y cyaa
HEeT BO3MOHOCTU 3a TAMXKOe MpecTynieHune
Ha3Ha4yaTb HaKasaHWe B BUAE NNLLEHUA CBOOO-
bl Ha CPOK OT 2-x mecaues Ao 15-tu net (4. 4
cT. 111, 4. 3 cT. 186 YK PO).

2. MpepocTaBneHue e cygam (n. 6 ct. 15 YK PO)
BO3MOYHOCTM NO CBOEM NPUXOTU MEHATb KaTe-
ropm3aLumio NpecTynieHmii NocTaBuao ux (cyabl)
Ha OAWMH YPOBEHb C CAMUM 3aKoHoZaTenem, nbo
Ternepb OHWU Yy)Ke CaMu BMpaBe OCYLLEeCTBAATb
YaCTUYHYIO AEKPUMMHANM3ALMIO U AeneHanu-
3aUMI0 HEKOTOPbIX KaTeropuit MNpecTynsieHun.
Bce 310 co34an0 pocene HeBUAAHHbIE Npeano-
CbIIKM ANA Koppynumu B cdepe ocyLLecTBaeHUA
YFrON0OBHOTO CyA0NPOM3BOACTBA.

3. KopgeKkc pasbyx 40 Henpuanuma B pesynbrate
MYTHOTO Bajsla HECKOHYaeMOW KpUMWHaNU3a-
uuu (3a 17 net pericteuna YK PO ocyulectsneHo
cBbille 60 aKToB KpUMWHanu3aumu). Pobkue
»Ke MonbITKW 3aKoHoaaTens «nocaautb» YK PP
Ha «KPEMIEBCKYIO AMeTy» (3a TOT e nepuog,
BpemeHn — Bcero 13 aKtoB geKpuMMHaNm3a-
LMK) He yBEHYaIMCb MOKA HMUYem bonee ocTpo-
YMHbIM, YeM AeKpUMWHaNU3aLmein KneseTbl U
ockopbneHna. Ho m aTa akuma ocyllectBineHa
o4yeHb KopsAso. Bo-nepsbix, OTHIOAb He bec-
CNopHa cama mnaesa Npu3HaTb YroJI0BHO HEHaKa-
3yemMbIMM 3TM B OBLLEM-TO KJaccuyeckue BUAbI
npecTyniaeHnin NpoT1Me cBo60Abl, YECTU U AOCTO-
WMHCTBA JIMYHOCTU, OCTaBUB B HEMPUKOCHOBEHHO-
CTM Maccy Apyrux KBasu- 1 3p3aLnpecTynieHuni.
Bo-BTOpbIX, «M3rHas» n3 Kogekca ct. 129, 130,
289, ct. 319 (OckopbneHue npeacTaBuTens Bna-
CTW) 3aKoHOAATE b «MOoXKanen» u octasua B YK.
Y710 3T0: 0ObIYHbIN «3€BOK» HOPMOTBOPLA UK
HeyK/IoXKaA MonbITKa (B HapyleHue NpuHUMna
paBEHCTBa rpakaaH nepes 3akoHOM) COXPaHUTb
CTaTbl0 ANs 3alWMTbl C MOMOLLBIO YFrOSI0BHOM
penpeccum «yHUMKEHHOFO M OCKOPHAEHHOro»
YMHOBHUYeCTBa? B-TpeTbnx, meTamopdosa ¢ uc-
yesHoBeHMem M3 YK KneBeTbl KaK NpecTynHoro
AeAHna npu ogHom lMpesnaeHTe U «peuHKap-
HaLMen» 3Toro NPecTynneHna yepes WecTb Me-
caues npu gpyrom lMpesngeHTte Poccum TakxKe
CBUAETENbCTBYET O «HEMOLLHOCTU» 3aKoHoAa-
Te/IbHOM BETBM BNACTU.

4. Kasyucrtmyeckuit cnocob onmcaHua yroaosBHO-

NpPaBoBOro 3anpeTa, K KOTOPOMY BCe Yalle CTa
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npuberatb B nocneaHune roabl POCCUNCKUIM 3a-

KOHoZaTeNb, OTOpPAcbiBAaeT HAC K BpemeHam

Pycckoii MpaBabl. Ecan 3arnaHyTb B ee KpaTkyto

pesakumio (1054 r.), To yxe TaM yBUAUM: «A

OXKe YKpaayTb YloXKb nec, ntobo Acpeb, nobo

cokon ..» (ct. 37), «Oxe ceHo KpaayTb ..»

(ct. 39). B MpocTtpaHHOW pepakumu (1113 r.)

3TOT NepeyeHb paclmpaeTcsa. Ho B Te BpemeHa

TaK MOCTynasau BCe 3aKOHOZATENN TOrO Nepuo-

na («CakcoHcKoe 3epuano», «KaponnHa») n B

Oaxke bonee paHHMe — bubnenckne BpemeHa.

Yero, Hanpumep, CTOMT OofHa W3 3anoBenew

MowuceeBbix: «He »enai goma 6anKHero cesoe-

ro, He »kenam »keHbl 6MKHEro cBoero, HM paba

ero, H1 pabblHK ero, HX BOSIA ero, HYM OCNa €ero,

HW4Yero, 4To y 6MKHEro TBOEro».

C Tex Nop MUHYAN CTONIETUA — NOCTOAHHO pas-
BMBAIOLLAACA TEOPUA pas3zesnna yYrosioBHbIN 3a-
KOH Ha 06wyt u OcobeHHylo YacTu, Hayyuna 3a-
KOHOZATENA KOHCTPYMPOBATb HOPMbl C OCHOBHbIM
COCTaBOM W creumanbHbiM. CneymanbHble € TOYKK
3peHnA 3aKOHOAATENbHON TEXHUKM CTaZIN BBOAUTD,
Koraa XoTenu NOoAYEpPKHYTb 3HAYMMOCTb OXpPaHs-
emoro obbeKkta AMbo NOBbICUTb KapaTenbHYO Co-
CTaBNIAOLLYIO 32 coBepLUeHMe nogobHoro poaa ae-
AHMA, MO0, HA0OOPOT, MOHU3UTD.

Peuenuuma KasyucTuyeckmx cnocobos M meto-
408 GopMynMpoBaHMA YrONOBHO-MPABOBbLIX 3anpe-
TOB COBPEMEHHbIM POCCUINCKMM 3aKOHOZATesNeM
3axnamnset Kogekc rpomosgkmmmn, Heypobosa-
PUMBbIMM CTaTbAMMU, AyOAMpyOWMMK APYT Apyra U
NpW 3TOM «PacTBOPAOLWMMUCAY B OOLLMX HOPMAX.
HarnagHbli npymep — BWBUCEKLMA MOLUEHHU-
yecTBa, NpeanpuHATAA 3akoHogatenem B 2012 r.
PackaccMpoBaTb MOLIEHHWMYECTBO Ha KOHKPETHbIe
LecTb BUAOB, OCTaBUB B HEMPUKOCHOBEHHOCTU €ro
obLlwmin cocTaB, 3TO BCe PABHO, YTO, COXPAaHUB 06-
LWyt HopMmy 06 M3HaAcMNOBaHUK, NPesyCMOTPETb
YFOIOBHYHO OTBETCTBEHHOCTb 3a M3HACW/I0BAHUE
oTaenbHo B3ATbIX Mawwu, Jawwu, Mawn, Hatawu um
[anee no CrmCKY KeHCKUX MMEH.

5. Tnoxo cpbiTbli N1066M3M B chepe yronoBHOTO
3aKOHOTBOpYECTBa OCOHBEHHO 3aMeTHO Mpos-
BWJICA B OTHOLLEHUM KOHOUCKAL MM MMYLLLECTBA,
KoTopaa BHayane bblna UckaoyeHa u3 YK PO
KaK BMA, HaKa3aHWA, a 3aTemM BHOBb BO3BpalLe-
Ha B JIOHO YrO/IOBHOIO MPaBa, HO Y¥Ke KaK MHas
Mepa Yrol0BHO-MPaBOBOro xapaKkrepa (bpaktu-
YecKu He NpuMeHaemas B cyaebHol npakTuke).
C oTMeHOI KOHPUCKALMM KaK BUAA YTONOBHOIO
HaKa3saHuA B Poccvm BO MHOTOM yTpaTKAA CBOKO
CUNY NPeBEHTUBHAA PYHKLMA YFONOBHOIO 3aKO-
Ha. Beab ACHO, YTO COBPEMEHHbIE IKOHOMMUYe-
CKME U LOMKHOCTHblE MPECTYNHUKM 60ATCA He
NPUBAEYEHMA K YrONOBHOW OTBETCTBEHHOCTM,
He OCYXAEHMA KaK TAaKoBOro, a KOHpUCKaLuUM
MMYLLECTBA, OCTABAAOLWEN UX NULb C «NOTpe-
BUTENbCKOWM KOP3MHOM» KaK Yy 60/bLIMHCTBA
PALOBbIX 3aKOHOMOCAYLHbIX FpaxaaH. BoT no-

Yyemy B OTEYECTBEHHOM NUTEpPaType BbICKa3aHa
MOKa elle HUKEM He OMnpoBeprHyTasa runoTesa,
4yT0 UcKAtoveHume B 2003 r. U3 «NeCTHULLbI HaKa-
3aHMN» KOHPUCKAUMM MMYLLECTBA €CTb TaKoM
npumMep «HEMPUKPBLITOrO U AEMOHCTPATUBHO-
BbI3blBatoLLEro JIO66MPOBaAHMA MHTEPECOB 3KO-
HOMWYECKOM NPeCcTYNHOCTU B YTOIOBHOM 3aKO-
HO4ATENLCTBE, KOTOPOro He 6bI10 33 BCHO UCTO-
PUIO CYLLECTBOBAHWUA PYCCKOTO M POCCUMIACKOTO
Yro/IoBHOTO npaBa»”.

6. B Hoabpe 2009 r. nog npegnorom 60pbbbl C
OpPraHM30BaHHOM NPEeCTynHOCTbIo B Y. 4 cT. 210
YK BBOAUTCA MNOHATME «JIULO, 3aHMMaloLLee
BbICLLEE NO/IOXKEHWNE B MPECTYNHON MepPapXnmn»,
YTO NPOTMBOPEYUT 3/IEMEHTAPHOMY 374pPaBOMY
CMbICAy (He MOXKET rocyaapcTeo «umeHem Poc-
cuiickon degepaunm» npucsansaTb Komy bbl TO
HK 6bINO 3BaHME «BOpa B 3aKoHe»!). Takol 3a-
KOHOAATeNbHbIA Maccax caenan TPyaHOLOCTU-
KMMOW 33434y NPUBIEYEHMA K Yro/IOBHOM OT-
BETCTBEHHOCTM MO 3TOM HOPME HaCTOALLMX Mnpe-
CTYMHbIX AaBTOPUTETOB: HWU OAHO JIMLLO U3 YnCAa
«BbICLUMX MEPAPXOBY» MPECTYMHOro MMpa Mo CUI0
nopy no AaHHOM CTaTbe He OCYXKAEHO.

7. B wutone 2010 r. nog npeanorom 60pbbbl ke C
pengepcteom YK nononHAeTca HeCKoNbKUMMU
COCTaBaMW KBasuMpecTynieHui (Hanpumep
cT. 185°), KOTOpble OKa3blBAOTCA COBEPLUEHHO
6ecnonesHbIMM ANA OOCTUXKEHMA MNPOAEKNa-
PUPOBAHHbIX Lenfel, a ecan KeanuduKauma
OENCTBUIN BUHOBHbIX BCE e OKa3blBaeTcA npo-
N3BEeAEeHHOM NO 3TUM CTaTbAM, TO OTBETCTBEH-
HOCTb HacTynaeT 6osiee mArkas, 4yem no obuien
Hopme. TaK 3a4yem b6bl10 «oropos ropoanTb»?

8. ®epepanbHbiM 3akoHOM OT 4 mana 2011 r. BBeae-
Ha 4. 5 cT. 291! YK, KoTOpas ycTaHaB/iMBaeT OT-
BETCTBEHHOCTb 3a 06eLlaHNe AW NpeasioKeHne
nocpefHMYecTBa BO B3ATOYHMYECTBE. B Takmx
C/ly4aax [AOCTaTOYHO OblI0 KBaAMpUKaUMKM Mo
Y. 1-4 gaHHOWM HOPMbI, NPUMEHAEMbIX CO CCbl-
Kol Ha 4. 1 cT. 30 YK. Bonee TOro, obelaHme no-
CpegHUYEecTBa CTafio HaKasyeMo MaKCMMaibHO
eHnem cBo60oabl Ha CPOK 10 CEMM NIET, @ CAMO
nocpeHMYecTBO — Ha CPOK A0 nATK neT. Kpome
TOro, KpUMMHaNM3aLuma obellaHma Uan npeano-
YKEHMA NOCpeaHMYecTBa BO B3ATOYHMYECTBE He
COrflacyeTca € NPUHLMMNOM BMHbI, Npeanonarato-
LLMM HepaspbIBHYH B3aMMOCBA3b CYObEKTUBHbIX
N 06bEKTUBHbIX NMPU3HAKOB NPECTYN/IEHUS, A C/e-
[0BaTeNbHO, MPOTMBOPEYUT MPUHUMMNAM CyOb-
€KTUBHOIO BMEHEHWSA M 3aKOHHOCTU, UCKOYato-
MM OO BEKTMBHOE BMEHEHME N OTBETCTBEHHOCTb
3a «rONbIM YMbICEN Y.

9. OaHON W3 pa3HOBUAHOCTEW MpPEeCTynieHus,
npeaycMmoTpeHHoro n. «B» 4. 2 ct. 105 YK, oo

*  Cawmpiit rymannslit YK B mupe // VsBectus. 2004. 6 mapra.

Cwm. Taroke: MaproiHeHKo 9.B. Konduckaiys nmyiiectsa B fieii-
CTBYIOIIEM POCCUIICKOM yronoBHoM npase. M., 2011. C. 3-5; Jlo-
mameHko H.A. Konduckarys nmymectsa. M., 2013.
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HedaBHero BpemeHu 6blio ybuiictBo, conps-

YKEHHOE C 3aXBaTOM 3a/10XKHUKA. OgHako Pene-

panbHbIM 3aKOHOM OT 27 untona 2011 r. ynomu-

HaHWe 0 Hem 13 n. «B» 4. 2 cT. 105 YK unsbarto,

3aTo B CT. 206 YK nossunacb 4. 4, npegycma-

TpMBaloL,AnA OTBETCTBEHHOCTb 32 3aXBaT 3a/10XK-

HMKa, MOBNEKLIMA YMbILWIEHHOE NPUYNHEHUE

CMepTU YenoBeKy. Tem e 3aKOHOM aHanormny-

HbIi KBAaAMOUUMPYIOWMA MNPU3HAK BK/OYEH

B COCTaB TEPPOPMUCTUYECKOTO aKTa (M. «6» . 3

cT. 205 YK) n amusepcun (4. 3 ct. 281 YK). B pe-

3y/nbTaTe 6blaa NosyYeHa He TONIbKO CONpPAXKEH-

HOCTb YOMICTBA C APYrMMU MPECTynaeHUaAMM

(Tem ke noxuileHMemM YyenoBeKa), HoO U conps-

YKEHHOCTb MHbIX NPECTYMN/IeHNI (TOro »Ke 3axBa-

Ta 3a/10XKHMKA) C yOUiicTBOM.

Mpu3HaTb OnpaBAaHHOM TaKy 3aKOHOAATe/b-
Hyt0 meTamopdo3y He MpencTaBAAETCA BO3MOXK-
HbIM, M6O cOrnacHo M3Ha4vanbHOM maeonorun YK
(BbITEKAtOLWLEN, KCTATW, M3 COOTBETCTBYHOLLMX MOJIO-
»eHunnt KoHctutyumm P®) ybuincteo senseTca cambiM
TAKMM NPECTynjieHMeM, a TENePb 3TO CaMOoe TAXK-
Koe geAHue CTano BAPYr BCErO NnLWb KBAAMOULMPY-
OLLMM MPU3HAKOM MEHEE TAMKKOro NpecTyn/ieHus.
Bo3HMKaeT B 3TOM CBA3M M TaKOM BOMNpocC: TpebyeTca
/M B CNy4anx 3axBaTa 3a/10’KHMKA UM TEPPOPUCTU-
YEeCKOro akTa M YMbILW/IEHHOTO MPUYMHEHUA CMep-
TW AONOMHUTENbHAA KBaMUKALMA NO NPU3HaKam
ybuiictea? Ecnm 6paTb 3@ OCHOBY Noaxo4, NpumMeHe-
HWe KOTOPOro COXPAHAETCA 1A APYINX NYHKTOB Y. 2
cT. 105, rae meetcA ykasaHWe Ha CONPAXEHHOCTb, a
TAK)Ke eCc/IM CPAaBHUTb CAHKLUKN YNOMAHYTbIX HOPM,
TO, 6e3ycsoBHO, TpebyeTca. Ho Torga octaetcsa He-
ACHbIM CaM CMbIC/1 BHeCeHHbIX B CT. 205 n 206 YK
U3MeHeHUN. NI geincTBUTeNbHO: ropasao JornyHee
6b1710 Obl HE TO/IbKO COXPAHUTb B M. «B» Y. 2 cT. 105
YK «3axBaT 3a/10KHUKa», HO U BKAKOUYUTb B HETO Tep-
POPUCTUYECKUI aKT U SUBEPCUIO KAK COMPAXKEHHbIX
C youiicTBOM NpPecTynieHun.

10. HeogHOKpaTHas «nepeBepcTKa» 3aKoHoAa-
Tenem ct. 135 YK (Pa3BpaTHble AeNCTBUSA) He
NPUBENa K ¥enaemomy pesynbraTty: Hopma no-
nperKHeMy OCTaeTCA BHYTPEHHE MPOTMBOPEYU-
BOW. MMPOCTbIM COCTAaBOM MPU3HAETCA COBepLLE-
HMe pa3BpaTHbIX AENCTBUIA B OTHOLIEHUM NMLa,
He AOCTUILEro WecTHaALaTUIeTHEro BO3pacTa
(4. 1 cT. 135 YK), KBaNMPUUMpPOBAHHBIM — CO-
BepLIeHME Tex e [AeNCTBUA B OTHOLIEHWUU
Nvua, AOCTUTIEero ABeHaAuaTUNeTHero BO3-
pacTa, HO He gocTurwero Bo3pacta 14-Tm net
(4. 2 cT. 135 YK). CnpalumBaetcs, Kak npu Takow
HEYKIoXeN KOHCTPYKLUMN HOPMbI KBanuduum-
poBaTb pa3BpaTHble AEeNCTBMA B OTHOLIEHUMU
10-neTHero notepnesliero? 3akoHoAaTeNb OT-
BEYaeT Ha 3TOT BOMPOC: OH NpeasiaraeT KBaau-
dnumpoBaTh TakMe AENCTBMA KaK M3HACK/IOBa-
HMEe UM HAaCUNbCTBEHHbIE AENCTBUA CeKcyab-
HOro XapaKkTepa, Y4TO XOTA M MNpPesyCMOTPEHO
npumeyvaHuem K ct1. 131 YK, Ho coBepLueHHO He

BMUCbIBAETCA HU B MOHATME «U3HACUIOBAHUEY,

HWU B KaTEropuio «HACUAbCTBEHHblE AENCTBUA

CEKCya/IbHOTO XapaKTepay.

11. ®epepanbHbiMm 3akoHOM PP oT1 3 despana
2014 r. BHeCeHbl UI3SMEHEeHWUA B HeABHO NPUHA-
Tyto cT. 263! YK (HapyweHue TpeboBaHuit B 06-
lacTn TpaHCNopTHOW besonacHocTu). B pesynb-
TaTe B 3TOM CTaTbe OOHapyXKMBaeTCa gocene He-
BMAAHHbIA B OTEYECTBEHHOW HOPMOTBOPYECKOM
MPaKTUKe Yro/IoBHO-NPaBOBOM PEeHOMEH: Coy4a-
CTMEe B HEOCTOPOXKHOM MpecTynaeHuun. [eno B
TOM, YTo B Y. 1 1 2 cT. 263! YK chopmynmnpoBaHbl
OBa MpPOCTbIX MaTepuasibHbIX COCTaBa MpecTy-
NAEHWUIM, KaXKA0e U3 KOTOPbIX ABNAETCA B LLE/IOM
HEeOCTOPOXHbIM. A B 4. 3 1 4 ycTaHOB/EHA yro-
JIOBHas OTBETCTBEHHOCTb 33 COBEPLLUEHME TEX Ke
CaMbIX AeAHWI «TPYNMOW 1L, Mo NpeaBapuTe/b-
HOMY CrOBOPY» WU «OPraHWM30BaHHOM rPynmnomn».
Mpun3HaTb, 4TO B POCCMKM BO3MOXKHO coBepLueHne
HEOCTOPOXKHOFO MPECTYNaeHUA C YKa3aHHbIMU
dopmamm coyyacTus, 3HaUUT caenatb npumep-
HO TO K& Camoe, YTO «y4yauam» B CBOe Bpems
3aKOHOZATENN HEKOTOPbIX APYTUX CTPaH MUPa,
NpoBO3r1acuBLIME MNPECTYMHbIM «HEOCTOPOXK-
HbI/ ANNIOMATUYECKUIA WINUOHAXK» (4. 3 CT. 267
YK LBeunn), «HEOCTOPOKHOE JIOXKHOE MOKa-
3aHue» (cT. 3 m. 15 YK LUBeumm), «HeEOCTOPOXK-
Hoe npuobpeTeHne NOXULLEHHOTO MMYLLECTBAY
(§ 303 YK AaHuu).

Ha onacHocTb BOJIIOHTAPUCTCKOro noaxoaa K
npoueccy MNPUHATUA YrOJIOBHO-MPABOBLIX HOPM
obpawan BHMMaHue euwe K. MapKc, Korga nucan,
YTO «Ccamo Mo cebe NPaBO He TONbKO MOXKET HaKa-
3bIBaTb 3@ NPECTYNAeHUA, HO U BblAYMbIBAaTb UX».
K nogobHol ymoO3puTENbHOCTM B MpPaBOTBOpYE-
CTBE NPUBOAUT 3abBEHME M3BECTHOTO MOJIOXKEHUSA
0 TOM, YTO «3aKOHOAaTe/IbHasA BAACTb He cO3aaeT
3aKOHOB, OHA NNLb OTKPbIBAET U GOPMUPYET UX»,
YTO «3aKOHOAZATENb ... AOMKEH CMOTPETb Ha cebA
KaK Ha ecTecTBOMCNbITaTENAN®,

12. OAnH 13 nocneaHUX rBO3AeN B KPbIWKY rpoba
POCCUIACKOM YronOBHO-NPABOBOM  MOJUTUKMK
«C YesIOBEYECKUM NULLOM» YyTb Obls10 He 6bia
BOUT PeaepanbHbiM 3aKoHOM PP o1 29 deBpa-
na 2012 r. Ne 14-®3 (B Hapoae umeHyemom «O
negodunax»). NpeanoxeHre BKAOYNUTL B HETO
BO3MOXHOCTb NMPUMEHEHUA K 3TOM HEMOYTEH-
HOM nybsMKe TaK Ha3blBAEMOM «XMMWYECKOM
KacTpaumMm» MOXKHO pacLEeHMBaTb KaK BO3BpaT
K CpegHeBEeKOBOMY MPOLLIOMY, KaK peLenuumto
Y/leHOBPEAUTENBCKUX (Mpuyem B ByKBasIbHOM
CMbIC/ie 3TOro C/I0Ba) BUA0B HaKasaHus. Mpea-
NoXKeHune He npowo. MNoka.

Yepesy 3aKOHOAATENbHbIX FYNOCTEN U Heneno-
CTEN MOXKHO 6b1/10 Bbl NPOAOKUTL (M Mbl cAeNaem
3TO YyTb NO3xKe). Ho 1 TaK ACHO, YTO UHPNALMOHHbIE
npoueccol B chepe yrol0BHOrO HOPMOTBOPYECTBA

*> Ilopgpobuee 06 5TOM cM.: ITOMHBIIT KYPC YTOTOBHOTO IIpaBa:
B 5. T. I. Ilpectynnennus n nakasanue. CII6., 2008. C. 81-82.
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yXKe NpuBenn K Tomy pyberky, 3a KOTOPbIM HAaxo4uUT-
€A NONIHAA AEeCTPYKLMA YroJIOBHOMO NpaBsa.

Mpogonkatowanca rmnepuHPAALMA YroNoBHO-
ro 3akKoHa 06ecUeHUT ero A0 TaKoM CTeneHu, 4Yto
paHO WMAW MO34HO 3TOT 3aKOH MPUAETCA AeBasib-
BMPOBaTb, T.e. pa3pabaTbiBaTb U NPUHMMATb abco-
NIIOTHO HOoBbIN YK. M 3TO oueBuaHoO.

OtBeTUTb Ha Bonpoc: «Koraa 3TO npouson-
0eT?» — ropasfo cnoxHee. To yNnoeHUe, C KaKMMm
OTeYeCTBEHHbIN 3aKOHOAATENb KPOUT U NepeKkpaun-
BaeT AencTaytowmii YK, octaBaseT masio LWaHCoB Ha
HagexKay, YTo 3TO cBeplnTca B banKaliwem byay-
wem. CKopee HaobopoT: aroHMa 3aTaHeTca. Mony-
Yaemoe y0BO/IbCTBUE OT HUKEM U HUYEM Heoby3-
OAHHOM «KPOWMKM U WNTbA» CPOAHWM HapKoMnoaob-
Homy addekTy. Ero nogaepxaHne Ha AOCTUTHYTOM
YPOBHe TpebyeT Bce HOBbIX 403 (B HAaWeM c/lyyae —
HOBbIX 3aKOHOMPOEKTOB).

M 3a HUMM Zeno He cTaHeT. YKe ceiyac B «3a-
KoHoaaTtenbHOM noptdene» focaymbl PO «TomAT-
CA» TaKue «MHTepecHble» 3aKoHOAaTe/IbHble UHU-
LUMATMBbI, KaK NpeasioKeHuAa MOHM3UTb BO3pacT
Yro/I0BHOM OTBETCTBEHHOCTM ¢ 14-Tn ao 12-Tn ner,
BBECTU YrO/I0BHYIO OTBETCTBEHHOCTb BAN3KUX POA-
CTBEHHMKOB /INLLA, COBEPLUMBLLErO NPEecTynaeHue,
npeAycMOTPETb Yro/IOBHYH OTBETCTBEHHOCTb 3a:

1) 6e3aoKasaTeNibHYIO KPUTUKY, B TOM YnUC/ie B
MHTepHeTe;

2) nasepHoe XynnraHcTBO (ocnensieHue NeTyu-
KOB /1a3epHbIMM YKa3Kamu);

3) nponaraHgy roMoceKcyanmsma;

4) ny61nYHble NPU3bIBbI UM NYBAMYHOE ONpaB-
JaHWe OCyLeCcTBAEHUA MONOBbIX CHOLIEHUA WAM
WHbIX AEMCTBUIM CEKCYaNIbHOTO XapaKTepa;

5) n3HacunoBaHWe, coBeplUEHHOE B OTHOLLE-
HWUM INL, UHOM HALMOHAIbHOCTU;

6) nosiyyeHMe WMHOCTPAHHbLIM TPaXKAAHUHOM
AN MHBIM NMLOM 6e3 rpakgaHcTBa paspeLleHns
Ha BpemMeHHOoe MpoXKueaHne B Poccuiickol deae-
pauum nyTem 3ak/todeHnsa GUKTUBHOIO bpaka;

7) HapyleHWe NMpaBua COAEP’KAHUA U BbIryna
YKMBOTHbIX;

8) NonoBoe CHOLEHWNE C XKUBOTHbIM.

CnpaBegnMBOCTM paam cneayeT 3aMeTUTb, YTO
M NpeACTaBUTENIN HAYKK FPeLUHbl B NoAaYe BCEBO3-
MOXHbIX Henenblx NpeanoXeHuUn, TpedbyoLwmnx, Ha
nX B3rNAL, HOPMATUBHOTO 3aKpenaeHus. Ham He-
CKONbKO pa3 NpUXOAMIOCH CAbILLATb U YNTATb «Ha-
Yy4YHble» npepnoxeHma o6 ycTaHOBAEHWM YrosoB-
HOI OTBETCTBEHHOCTM 3a CI/1a3, HAroBop, Haseae-
HWE MOPYUN N MPOYYIO YEPTOBLUMHY.

Mo NPOYTEHUM M3NOMKEHHOTO Ha YM MPUXOAMUT
ele oamH adopmam, npuHaanexkawmii nepy M.E. Can-
TbikoBa-LLeapuHa, a MMeHHo: «Poccuiickas BnacTb (B
TOM YMC/e U 3aKoHoAaTeNbHaA ee BeTBb. — 0., A.K.)
OO/MKHA AepyKaTb CBOM HApOog, B COCTOAHMM NOCTOAH-
HOFO U3YMNEHMUAY.

TakmMm obpasom, cerogHA Ha HaLMX F1as3ax uc-
KYCCTBEHHO KOHCTPYMPYEeTCA KAaKOM-TO HOBbIM Yro-

NIOBHbIA KOAEKC, HaMnpouyb JINLEHHbIA Hay4yHOro,
KPMMMHONOTMYECKOrO, NOANTONOMMYECKOFO U ito-
6oro apyroro 060CHOBaHWUA, KPYTO 3aMellaHHbIM
Ha MONUTUYECKOM KOHBIOHKTYpe, NaToN0rMYeckom
CTPEMAEHUN JOCTUYb NHOOBIMKU NYTAMMU CUIOMUHYT-
HbIX Lenein, abcoNOTHOM UFHOPUPOBAHUN MHEHUA
npodeccMoHanoB. ITOT HOBbIM Yro/JIOBHbIA 3aKOH
CN/IOWb U PASOM NpPOTUBOPEYUT cam cebe, Hapy-
LWaeT Bce NpaBuna KoauduKkauum, nenaet HeBos-
MOKHOW rPpaMoTHYIO (3aKOHHY0!) KBannduKaumo
npecTyniaeHnin, UCNosb3yeT HEU3BECTHble gocene
NOHATUA M 060OPOTbI, UTHOPUPYET SIEMEHTAPHYHO
nocnefoBaTeNbHOCTb U JIOTUKY B U3NTOXKEHUN U T.4,.
Bce 370 peanbHO U OBBHLEKTMBHO PE3KO CHUMKAET
3pPEeKTUBHOCTb YrO/I0OBHOIO 3aKOHa, NpenAaTcTByeT
aeny 6opbbbl ¢ NpecTynHocTblo. [onoxkeHne aen
yxyawaetca 6yKBasbHO Ha rnasax.

B HacToAwee BpemAa B Poccum Haspena HacTto-
ATeNIbHAA HEOBXOAMMOCTb B CPOYHOM M3MEHEHUM
cnoxueLenca cutyauun. NMpeacraBaseTcs, Y4To OT-
NpPaBHbIMU, WCXOAHbIMW, KNHOYEBBIMU MOMEHTA-
MM 34eCb A0MKHbI ObiTb pa3paboTka, NPUHATME U
3aKpensieHne B COOTBETCTBYHOLWEM HOPMATUBHOM
OOKYMEHTE KOHLLeNTyanbHbIX OCHOB MOJIUTUKK CO-
BPEMEHHOIo0 POCCUIMCKOro rocyaapctsa B coepe
60opbbbl € npectynHocTbto. be3 co3maHus Takol
KOHLLeNUMM yroN0BHO-MPaBOBY NOAUTUKY Poccum
He BbIBECTM M3 aHabuo3a, He NpeoaosieTb 3acTom-
HOCTM B ee pa3BuUTMU. OTCYTCTBUE KOHLLENTYaNbHbIX
OCHOB CTpaTernMmn 1 TaKTUKK 60pbbObI C NpecTynHo-
CTblo OyaeT no-nperkHemy obpekaTb Hac Habsto-
[aTb 3aKOHOAATENbHYIO KMOYHaZy MO npeBpaLle-
HUIO YronoBHOro Kogekca Poccum B abCcoNtOTHO
b6eccucTemMHbIN KOHIIoMepaT 06/1e4eHHbIX B 3aKOH,
HO OTOPBAHHbIX OT HAaYKN W KU3HU naen n dpaHTa-
3MI €ro NPOEKTAHTOB.

EOVMHCTBEHHbIN NyTb M3b6exaTb 3TOro — Co3-
dame JoKmpuHy y20s108H020 rpasad. C Hee OONXK-
Hbl HauyMHaTbcA 6osiee pa3BepPHYTbIE AOKYMEHTbI
(KoHUEenuWMKn, oCHOBHble HanpasaeHua 1 1.4.). OHa
OyaeT CNyUTb OCHOBOW M OPUEHTUPOM ANA 3a-
KOHOMPOEKTHOMW paboTbl, A48 npPaBONpPUMEHU-
TeNIbHOW MPAKTUKKU, ANA HAYYHbIX UCC/IeA0BaHUN B
chepe 6opbObI C NPECTYNHOCTbIO, AN1A NPOBEeAEHUSA
OpPraHU3aLLMOHHbIX U3MEHEHWUA.

TaKkoit ONbIT HOPMATMBHOIO PEryIMPOBaHUA Y
Hac B cTpaHe ectb. B 2000 r. YKa3om [lpe3ngeHTa
Poccum 6bina yTBepKaeHa BoeHHana aoKTpuHa PO.
Yepes pecATtb sieT oHa bblna nepecmoTpeHa, yTou-
HeHa W yTBepXaeHa 3aHoBoO. [MpaBoBO OCHOBOW
aona atoh pabotbl nocnyxkuna KoHctutyuma PO
(n. 3 cT. 83). Pe3ynbTaThbl, C TOYKU 3PEHUSA HOPMA-
TMBHOTO PeryiMpoBaHMA rocyAapCcTBEHHOIO CTPOU-
TENbCTBA, HACKO/bKO Ham M3BECTHO, MO3UTUBHbIE.
OTOT ONbIT cregyetT UCNoab3oBaTb. Kak AOKTpuHY
HaUMOHabHOM 6e30MacHOCTU c/ieyeT paccMmaTpu-
BaTb M «CTpaTernto HauMoHabHON 6e30MacHOCTU
Poccuiickoinn ®epepaunm go 2020 roga», yTBEPK-
OeHHyo Ykaszom lMpe3nageHta PO 8 2009 r.

Ne 12 (Tom XCVII) AEKABPb 2014



I0.B. I'OJIUK, A.4. KOPOBEEB

LEX WUSSIC:

JOKTPUHA MMeET HAay4YHYI0 OCHOBY M BbIFNAAMUT
KaK cuctema Hay4yHO-NOJIMTUYECKUX TE3UCOB, Y4u-
TbIBAIOLLMX TEKYLLYIO M MPOrHO3MPYEMYIO KPUMU-
HO/MIOFMYECKYLO CUTyaumto. JOKTPUHA AOMXKHA CAy-
XUTb GyHAAMeHTOM npu paspaboTke KoHuenuum
60pbObI C NPecTynHOCTbIO. TakoM Noaxosd No3BoANUT
YCUANUTb PO/ib B3aUMOLENCTBUA TEOPUU YrONOBHO-
ro NpaBa M NPAKTUKKU ero NpUMeHeHuA.

JOKTpUHa yronoBHOro npasa Kak cuctema odpum-
LUMaNbHbIX FOCYAapPCTBEHHbIX MONOXEHUN [0MKHA
CNYXUTb OCHOBHbIM LOKYMEHTOM CTPATErMUYECKOrO
NAaHMPOBAHMA W TOCYLAPCTBEHHOFO CTPOUTENb-
CTBa Npu pa3paboTKe MPOEKTOB BCEX U3MEHEHUN,
BHOCUMbIX B YrO/IOBHbI KOAEKC, Bcex mep 6opb-
6bl C NpecTynHOCTbO. Bce ocTanbHble JOKYMEHTbI
OOJ/IKHbI CTPOUTBCA HA OCHOBE JLOKTPUHbLI U HOCUTb
TaKTUYECKUI XapaKkTep, b6biTb 6oiee MOBMIbHbIMU
N ONepaTMUBHbLIMU.

3adayu JokmpuHsbl. X HECKONBbKO:

— ¢dopmmpoBaHME OCHOBHbIX MPUHLMNOB YrOA0B-
HOro npasa;

— ¢dopmMMpOBaHNE MHCTPYMEHTAPUA YroJIOBHOIO
npasa;

— BAMAHME Ha GOPMMPOBAHME METOAO/IorMYe-
CKMX OCHOB MPUHATUA YNPaBAEHYECKUX peLle-
HU B chepe 60pbbbl C NPECTYNHOCTbLIO;

— B/IMAHME Ha popmUpoOBaHMeE Nporpamm B che-
pe 6opbbbl C NPECTYNHOCTbIO (KPAaTKOCPOUHbIE
M [0/ITOCPOYHbIE Mporpammbl 6opbbbI ¢ npe-
CTYMHOCTbIO, Kak denepanbHble, TaK U perno-
Ha/ibHble U Ap.);

— ¢opmynmMpoBaHMe YETKOro MOHATUMHOrO an-
naparta, UCMosib3yemoro B YroJiOBHOM npaBse
(eamHCTBO M YyHUPUKAUMA NOHATUIMHOrO anna-
paTta — oAMH 13 cnocoboB noBbiweHMA adpdek-
TMBHOCTM NPaBOBbIX HOPM);

— cnocobctBoBaHMe GOPMUPOBAHUIO YCTONYMUBO-
ro NPaBOBOrO NOA BHYTPWU CTPaHbl U YCTONYK-
BOrO NPABOBOrO MPOCTPAHCTBA B MeXrocyaap-
CTBEHHbIX OTHOLWUEHMAX, Kacatowmxcsa cdepbl
60pbObI C NPECTYNHOCTbIO;

—  B/IUAHME Ha BbIPabOTKY HaNpaBAEeHMUN HaYUYHbIX
uccneaoBaHui;

— B/AMAHME HA onpefefieHMe OCHOBHbIX MOKasa-
Tenen apOeKTUBHOCTM NPaABONPUMEHUTENbHON
NpaKTUKK B chepe 60pbbbl C NPECTYNHOCTbIO.
CodepxaHue J[JoKmpuHbl. YronoBHoe npaBo

3apOANIOCH M Pa3BMBAETCA KaK MpaBO 3alLuTbI,

oxpaHbl. OCHOBHble 06bEKTbI OXPaHbl: YENOBEK, FO-
cyaapctBo, obuiectso. Bece ocTanbHble (cobcTBeH-

HOCTb, OOLLEeCTBEHHbIA MNOPAAOK, O0OLLEeCTBEHHAn

6e30nacHOCTb M Mp.) MPOM3BOAHbI OT 3TUX TPEX U

CYLLECTBYIOT KaK 0OBEKTbI Yro/I0BHO-NPaBOBOM OX-

paHbl TONbKO Hnarogapa MM, NO3TOMY crewunanb-

Horo BblaeneHua B O6uwel yactn YK He TpebytoT

(nx npucytcTBmne ABnseTcAa U3BbITOYHBIM U TOJIbKO

MeLLaeT Pa3BUTUIO U GYHKLLMOHUMPOBAHMUIO Yro0B-

HOro 3akoHa). [laxe OKpyrKatowasa cpega, Kotopas

CyLLEeCTBYET Ha onpeseneHHON TeppUTOpUn U, cne-

[0BaTeNIbHO, HAXOAMTCA NOJA, LOPUCOMKLMEN onpe-
OEeNeHHOoro rocygapctea, pAga rocygapcts amnbo
BCEro MmpoBoro coobuiectsa. Bca aetanusauma
o0b6bekToB npoucxoant B OcobeHHoM 4vactu. Mpu
3TOM c/ieyeT UCXOAUTb M3 TOro, YTo 0bLiecTBeH-
HaA 3HAaYMMOCTb POJOBOrO O6BEKTA YrONOBHO-
NpaBoOBOM OXPaHbl ONpPesenseTca He NopPALKOBbIM
HomepoMm rnaBbl OcobeHHOM YacTu, a CTeNeHbO ee
npaBoBOl pa3paboTku.

YronoBHoe NpaBo — KapaTesibHaA oTpac/b npa-
Ba. /llobble pa3roBopbl 0 AMbepanmsaumm yronos-
HOTro NpaBa NOANTUYECKU U IOPULANYECKM HECOCTOA-
TeNbHbl. OTpULAHME NPUHLMMIMANBHOM BO3SMOXKHO-
CTM Anbepanmsaumm yrooBHOIo NpaBa He UCKAI-
YyaeT HeobXxoAMMOCTM FraPMOHU3ALUKN (BHYTPEHHEN
N MeXOoTpacneBoi) 1 rymaHu3auumn BCcel oTpacau
N OTAE/NbHbIX ee MHCTUTYTOB U HOPM. Bce TeKylime
W3MEHEHMA YFONOBHOTO 3aKOHOAATENbCTBA A0/K-
Hbl YYUTbIBATb 3TN NOCbIbI.

Llenb yronoBHOro npaBa — akTMBHOE NPOTMBO-
AencTemMe NpPecTynHoCTW, Co3daHue Yc/loBURN, ae-
NIAOLNX HEBO3MOXKHbIM BbIXOA, MPECTYNnHOCTM 3a
onpeaeneHHble CoLManbHble PaMKHU.

YronosHoe npaBo GopmmpyeTca 1 pa3BMBaeTcA
B pyc/ie KapaTenbHOW MOAUTUMKM rocypapctea. Oc-
HOBHOI MeTOoZA, YrONOBHOIO NpaBa — MpUHy#oeHue
(HarazaHMe ecTb Mepa rocyAapCTBEHHOMO MPUHYXK-
aeHus). MNpuHyXKaeHWe OO0MKHO ObiTb 3aKOHHbIM,
060CHOBAHHbIM, CMPABEA/IMBLIM M HEOTBPATUMBIM.
OHO A0/1XKHO ObITb TaKXKe LenecoobpasHbim. 06a3a-
TeNbHO HeOHBXOAMMO UCNONB30BATL MPOrPECCUBHYIO
CUCTEMY MCMONHEHUSI HaAKasaHuA (MpU «MJIoXomM»
noBeAeHMM BUHOBHOTO CTENEHb MPUHYKAEHME YCU-
/INBAETCA, NPU «XOPOLLEM» — CHUMNKaeTcA).

MpW3HaHWE MNPUHYKAEHMA OCHOBHLIM METO-
A0M ycuamBaeT HeobxoammocTb 6osiee WNMPOKOro
NCNONIb30BAHUA B YFOIOBHOM MpaBe MoowjpeHus.
bes npuHyKAEeHWs yronoBHOe MpaBO nepecTaeTt
ObITb MPaAaBOM KaK TaKoBbIM, a 6e3 noouipeHumna Bcs
CcMCTEMA Yro/IOBHOM tOCTULMU TepaeT CMbIca, nbo
BCE YCUANA NO UCMNPaBAEHMIO NPECTYNHUKOB U BO3-
BPALLEHUIO UX K YECTHOM 3aKOHOMOC/TYLLIHOM XKMU3HMU
CTAHOBATCA OTKPOBEHHO HECCMbICIEHHBIMM.

MpW3HaHWE NPUHYKAEHWA U NOOLLPEHMA METO-
[3aMU YrONOBHO-MPABOBOrO peryiMpoBaHma Tpeby-
€T UX CUCTEMHOIo 0GOpPMIEHUA U 3aKpenaeHna B
Hopmax YK.

PeBun3na cuctembl HakasaHW NoapasymeBaeT
nepecMmoTp M ynopAg0oYNBaAHNE NEPEYUC/IEHHDBIX B
YK BMAOB YronoBHbIX HAaKa3aHWUM, UCKAOYEHUE He-
[eecnocobHbIX BWAOB, AOMONHEHME «NECTHULbI
HaKasaHWi» HOBbIMK BUAamu. CneayeT, B YacTHO-
CTW, BEPHYTb KOHOWCKALMIO KaK BWA YFONOBHOFO
HakasaHuA. LlenecoobpasHo coxpaHUTb CMEPTHYHO
KasHb KaK BWA, YroJIOBHOIMO HaKasaHuA, 0cobo u
noapobHO OroBOPWB MOMEHUUAAbHYH BO3MOXK-
HOCTb €e NPUMEHEHMUS.

TpebytoT cBOEro M3y4eHUs (B clydyae NOMOXKMU-
TE/NbHOTO 3aKNYEeHUs CNeumaancToB) UHCTUTYTHI
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LEX RUSI0

3aouHblil kpyaablll cmosa «Hoswlll Yeoa108Hb1l kodekc Poccuu:
KOHYenmya/ibHvle 0OCHO8bI U meopemu4eckdst Mo0e/ib»

mMeouauuu U OMCPOYKU HA3HOYEeHUS HOKA3GHUSA,
KOTOpble A0CTaTOYHO 3PPEKTUBHO NPUMEHSIOTCA B
psaae 3apybexKHbIX CTpaH.

Cuctema  yro/IoBHO-MPaBOBbIX  MOOLLPEHUI
O0/KHa 6bITb cO34aHa 3aHOBO. [10/1XKHbI ObITb TaK-
¥Ke OroBOpeHbI 06LLMe YCOBUA UX MPUMEHEHWSA.

MoMMMO HaKasaHMIM M MOOLLPEHMUI YrONOBHOE
NpaBo MPUMEHAET UHble Mepbl Y20s108HO-MPABOB020
Xapakmepa. HeobxogMmo 1 Ux NpuBECTU B CUCTEMY U
onucatb (HbIHeLLHee on1caHMe HUKyAa He roamTes).

CneumnanbHOro msydyeHus Tpebyet uHcmumym
mep beszonacHocmu B yronoBHom npase. OH no-
3BOJINET PACWMPUTb BO3SMOXKHOCTU rOCYAapCTBEH-
HO-NPaBOBOrO pearnpoBaHMA Ha ObOLLeCTBEHHO
onacHble NPoABAEHUA.

Bonee nogpobHOro onMcaHUa 3aCNyKUBAET UH-
cmumym cyoumocmu. ITO He NPOAO/IKEHNE HaKa-
3aHKMA, a NocneacTBMe COBEPLUEHHOro npecTtynie-
HWA M HAa3HAYEHHOro CYA0M HaKa3aHuA.

YronoBHoe NpaBo C MOMEHTA CBOET0 BO3HMKHOBE-
HWA onepupyeT ABYMS KaTeropusamu: npectynieHne
W HaKasaHwue. [ToHamue npecmynsaeHus Hy»KLaeTcs B
MOCTOAHHOM COBEPLLEHCTBOBaHWUM U WandosKe. Ewe
B OO/blUEM COBEPLUEHCTBOBAHWUM HY»KOAETCH nepe-
YyeHb KOHKPETHbIX Yro/I0BHO-MPABOBbIX AeAHMWIMI, NoA-
Nexawmx HakasaHuto. MNocneaHue rogbl KPUMUHANK-
3auMa U OEKPUMWHANN3ALMA AeAHUI NPOUCXOAUAN
OYeHb YacTO CMOHTAaHHO W MMMYNbCMBHO. TpebyeT
rnepecmoTpa Becb Habop NoMeLLEHHbIX B YrO/I0BHbIM
KOoAEeKC AesHWUM, UCKIYeHUe M3 Hero ABHO WU3bbl-
TOYHO KPUMMHAIM3UPOBAHHBIX (MPUHLMM SKOHOMMUM
YrONOBHOM penpeccum A0/MKeH cpabaTbiBaTb YrKe
Ha 3TOM YypOBHE) M BO3BpALLEHNE WU OONONHEHNE
TEMM, KOTopble TpebytoT CBoel KpUMMHANN3ALMMN.

Cnepyet BCECTOPOHHE MU3y4ynUTb Npobaemy yeo-
7108HOU omeemcmeeHHOCMU HPUOUYecKUxX AUy
(KonnekTMBHOM YroNnoBHOM OTBETCTBEHHOCTH).

HagneXuT BHOBb BEPHYTbCA U M3Yy4UTb, UCXO-
AR U3 HOBbIX COLMANbHO-NONIUTUYECKUX YCIOBUIA,
KOHUenuuto y20/108HO-MPABOBLIX Mpocmyrkos. B
cnyyae ee ogobpeHUsa TeopeTuKamu, npakTMKamm
M obwectBom — paspaboTaTb U NPUHATb, BO3MOMK-
HO, KaK COCTaBHYI0 YacTb Yro/I0BHOTO KoAeKca.

Bcsa aTa paboTa Ao/mKHA ObITb Hanpas/ieHa Ha
yrnybneHune npouecca MHAMBUAYAIU3ALNK YTO0B-
HOW OTBETCTBEHHOCTW M HaKa3aHWUA C O4HOBPEMEH-
HbIM OTpPaHMYEeHMEM MpPenenoB Cy4encKoro ycmo-
TpeHMA, a TaK¥e cnocobcTBOBaTb Mpedynpexae-
HUIO NPEeCTYN/IEHNA.

B 3aKoHOMpPOEKTHOM paboTe HaZo CTPEeMMUTLCA K
CO34aHUI0 YHUOULMPOBAHHBIX Yro0BHO-MPABOBbIX
HOPM, KOPPECNOHAMPYIOWMXCA C aHa/NOTMYHbIMM
HOpMamu Apyrux rocyaapcts. OgHoBpemeHHO pabo-
TaTb Hag, CO34aHMEM U NPUHATUEM MEKAYHAPOAHbIX
Yro/I0BHO-MPaBOBbLIX HOPM NPSMOTO AENCTBUS.

OnpeaeneHHbl ONTUMU3M B 3TOM CBA3M BbI3bl-
BaeT TO 0b6CTOATENbCTBO, YTO MO UHMUMaTUBe ObLle-
CTBEHHOM Manatbl PO B uenax pa3paboTkM npoekTta
KoHuenumn yronoBHo-NpaBoBOW MOMIUTUKM B Je-

Kabpe 2011 r. 6blna co3gaHa aKcrnepTHaa paboyan
rpynna no cogenctsuto pedopmam npaBocyama npu
Komucemm no obuiecTBeHHOMY KOHTPOtO 33 Aen-
TE/IbHOCTbIO M pedOopMUPOBAHMEM NPaBOOXPAHU-
Te/IbHbIX OPraHoB W cyaebHO-NPaBOBON CUCTEMbI.
B coctaB rpynnbl Bowan npodeccopa M.M. Baba-
e, O.H. BegepHukosa, H0.B. Tonuk, C.A. Jlebenes,
[10. NecHukos, T.B. KneHosa, B.E. Keawwuc, B.I1. Ko-
HsaxuH, A.W. Kopobees, H.A. /lonaweHko, B.B. Manb-
ues, B.C. OBunHckui4, H.U. Mukypos, 3.®. MNoberaiino,
O.E. NynosoukmH, A.A. TonkadeHko, M.C. AHn, goueH-
Tbl K.B. O6parkmes, M.B. MaoTHMKOBA, 3./1. CngopeH-
Ko. Ot ObuiecTBeHHOM nanaTtbl PO camoe akTUBHOE
y4acTme B pabote rpynnbl npuHMmanu O.H. KocTuHa,
A.T. KyuepeHa, M.B. Octposckuii, O.B. onrux. B pam-
Kax paboTbl 31Ol rpynnbl npodeccopam M.M. baba-
ey 1 HO.E. Mya0BOYKMHY 6bII0 NOPYYEHO HanMcaTb
TeKCT KoHuenuun yronoBHO-NPaBOBOM MONUTUKM,
KOTOPbIA MOXHO 6bl/10 Obl NPeacTaBUTb B KayecTse
MCXOAHOIo AOKYMEHTA K 00Cy»KAeHMI0 B npodeccuno-
Ha/IbHOW Cpefie W BNACTHbIX CTPYKTypax. [poeKT Tako-
ro JOKYMeHTa UMM Bbln NOAroTOBEHS.

Kak coBepleHHO NpaBUAbHO OTMEYEHO B NO-
ACHUTENIbHOM 3aMnuncKe K AaHHOMY AOKYMEHTY, yro-
JIOBHO-MpPaBoBasn NoANTUKa PP peanunsyetca B ycno-
BMAX, KOFAA B LLE/IOM: KOHCONMAMPOBAHO NPaBOBOE
MPOCTPAHCTBO CTpaHbl; onpeaeneHbl NapameTpbl
COOTBETCTBMA POCCUMCKOMN NPaBOBOM CUCTEMbI 06-
LLLENPU3HAHHBIM MNPUHLUNAM M HOPMAM MeXAyHa-
poaHOro npasa; BOM/OLWATCA UAEN U NMPUHLMMbI
cyaebHoi pedopmbl; pelleHbl NepBooYepeHble
3agaun B 06/1acT GOPMUPOBAHUSA COBPEMEHHOM
HOPMaTUBHOW OCHOBbI 3aLWMUTbl MHTEPECOB NNYHO-
CTW, 06LLecTBa M rocy4apcTBa OT NPECTYNHbIX NocA-
raTenbCTB; BO3POXKAAETCA cMCTEMA NPODUNAKTUKM
NpaBOHAPYLWEHNI; cOo34aHbl NPeanocbiIkKM  AnA
obecneyeHns cUCTEMbI 3alMUTbl U NOALEPHKKM NO-
TepnesLKUX OT NPEeCTyNnaAeHUNn.

AHanm3 npoekta KoHuenuum nokasbiBaeT, 4To
AaHHbIM HOPMATUBHO-MPABOBOM aKT AOCTATOYHO N1a-
KOHWMYEH M BMECTE C TEM XOPOLLO CTPYKTYPUPOBAH.

OH coaepuT cneaytolwme pasgenst: 1. Obwume
nonoxexHus; 2. Llenn 1 3agayun yronoBHo-NpaBoBoM
noanTukn; 3. OCHOBHble HanpaB/AeHWUA YroJl0BHO-
npasoBoi noantukm; 4. ObecneyeHue yCa0BUM
3pPEeKTUBHOCTU Yro/NIOBHO-NPABOBOMN  MOANTUKK;
5. Kputepuun 3dpdHeKTMBHOCTM YronoBHO-NPaBOBOM
NOANTUKKM; 6. YCN0BMA N NPeanoCbIIKU N3MEHEHUA
Yro/I0BHOIO 3aKOHO4ATeNbCTBa; 7. CpoKM peannsa-
UMM KoHuenumm yrofioBHO-NPaBOBOM MNOJNTUKM;
8. OXunpgaemble pesynbrtatbl peannsaunm KoHuen-
UMM YFONOBHO-NPABOBOMN MOAUTUKN. B Kaxkaom 13
YNOMAHYTbIX Pa3fenoB YeTKo, My6boKo 1 nocneno-
BaTE/IbHO PACKPbIBAETCA CMbIC/T COOTBETCTBYHOLLMX
MONIOXKEHUIA’.

¢ BabaeB M.M., ITynosouknuH FO.E. Ykas. cou. C. 280-281.

7 babaeB M., ITynoBoukus 0. KoHljenuusa yronoBHO-IIpaBo-
Boit nonntuku Poccuiickoit @epepanym // YromoBHOe IpaBo.
2012. Ne 4,
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I0.B. I'OJIUK, A.4. KOPOBEEB

LEX WUSSIC:

MpoeKT gaHHOM KoHuenumnn nogseprca BCecTo-
poHHemy aHanu3y Ha VIl Poccuitckom KoHrpecce
yronoBHoro npasa «CoBpemMeHHasa yrosoBHas Mno-
JIUTUKA: NMOUCK ONTMMasbHOM moaenu» (MockBsa,
31-1 wnioHA 2012 r.), B TOM 4YMCAE U B OCHOBHOM
OOK/Mage Ha naeHapHom 3acepaHum®. KoHuenuwma
B LENOM MOAy4Ynaa BbICOKYH MOIOKUTENbHYIO
OLEHKY CO CTOPOHbI y4acTHMKOB KoHrpecca. B pe-
3ontoumm KoHrpecca coaeprKuTca pekomeHzaums
NMPUHATL AAHHbIA NPoekT B BuAe PenepanbHOro
3aKoHa.

BmecTe ¢ TemM B KayecTBe MOXKeNaHWA MHULMA-
Topam M pa3paboTyMKam SAHHOMO MPOEKTa MOXKHO
cbopMynnpoBaTb CAeAyOLy0 pekomeHgaumto. B
HACTOALLMIN MOMEHT B «pPa3paboTKy» B3ATO TOJIbKO
O4HO HanpaBAeHME YroNI0BHOM NOJIUTUKM — YrON0B-
HO-nNpaBoBasA ee cocTasaAlowan. OcTasibHble YacTu
(KOMMNOHEHTbI) eANHON CcUCTEMbI MOA Ha3biBaHMEM
«YroNoBHaA MOAUTMKA Poccum» — yronosHoO-Npo-
LeccyanbHan, KPUMMMWHOMOMMYECKanA, NMeHUTEHLMAp-
HaA NOANTMKA — OCTalOTCA NOKA «b6e3 npucmoTpay.
[ymaeTca, 4To CKONb Obl COBEPLUEHHON HW OKasa-
Nlacb Mogenb OAHOro M3 GparmMeHTOB LENOCTHOTO
MexaHu3ma (B AaHHOM cnydyae — KoHuenuwms yro-
JIOBHO-MPaBOBOMN MOJIUTUKKM), B3 BCex OCTaNbHbIX
KOMMOHEHTOB 3TOr0 MexaHu3Ma (LoBeAeHHbIX 40
TAKOrO Ke COBEepLUEHCTBA) YNOMAHYTas cucTema ad-
$eKTMBHO He 3apaboTtaeT. Ha 3To 06CTOATENLCTBO
0b6palLaloT BHUMAHUE U apyrue ucciegosatenn’.

Tem 60s1ee 4YTO NeyvasnbHbIN NPUMeEpP TaKoM pac-
COrN1aCoOBAHHOCTU yXKe umeetca. Peub nget o KoH-
Uenunun  pasBuUTUA  YroNIOBHO-UCTONHUTENBbHOM
cuctembl PO o 2020 r., yTBEpKAEHHOM pacnops-
»eHuem Mpasutenoctea PP ot 14 oktabpa 2010 r.
Ne 17772-p'°. Euwie Ha cTagmu pa3paboTKM NpoekKTa
KoHuenuum mHorve ee nONOMEHWUA NOABEPIINCH
KpuTuke. Cpeam npoyero BbICKA3blBaANUCh YNPEKM B
ToM, 4To KoHuenuwus, pa3paboTaHHasa cunamu Be-
AOMCTBa, He 060CHOBaHa 3KOHOMWYECKM, B AOJIK-
HOM Mepe He OMMPAEeTCA HA Hay4yHble AaHHble, B
TOM 4ucne Ha pesynbTaTbl Bcepoccuiickolt nepe-
MUCK OCYXKAEHHbIX K AnweHunto ceoboabl 2009 r.,
Ha cyaebHylo npakTuKy. KoHuenuus HensberHo
3aTparvea/ia BONpoOChl 3aKpeneHHON B YTONOBHOM
KOZEeKce CUCTeMbl HaKasaHWI U yrosioBHO-cyaeb-
HOM MONUTUKM, OOHAKO NpPeaCcTaBUTENM 3aKOHO-
JaTenbHbIX OpraHos, [eHepanbHOW MPOKYpPaTypbl,
BepxosHoro Cyga, MuHuUCTepCcTBa BHYTPEHHUX Aen
K HenocpeacTBeHHOM pa3paboTke npoekTa KoHuen-
UMK npusaeyeHbl He 6blan. B pesynbtaTe MHorue
€e CyLLLEeCTBEHHbIE MONOXKEHMNA OCTAOTCA Hepeanu-

8 Kopobees A.V. YromoBHO-1ipaBoBast moautuka Poccum: ot

paccserta 10 3acTos // CoBpeMeHHasA yTO/0BHAsA HOIUTHKA: I0-
UCK ONTMMabHOI Mofienu: Matepuanbl VII Poccuiickoro kon-
rpecca yromosHoro npasa. C. 109-115.

®  Manbko A.B. Teopus mpaBosoit nonmutuku. M., 2012. C. 310-

312; KoHnenys npaBoOXpaHUTEIbHON MOMUTUKN B Poccuiickoii
Depeparyn (mpoext). Caparos, 2012.

10 Cobpanne 3akoHogarenbctBa PO. 2010. Ne 43. Cr. 5544.

30BaHHbIMK, 3 ee NPUHATUE, KaK CBUAETENbCTBYET
CTAaTUCTUKA, HE OKa3asio MOYTU HUKAKOTO BAUAHUSA
Ha cyaebHyo npaktuky!l, ChoBom, U paspaboTka,
N peanusauma ynomsaHyTon KoHuenuuu npoluna B
KNaCCUYECKUX PYCCKUX TPagMULMAX, KOraa «yronos-
HO-UCMONIHUTENIbHAA Tenera» oKasanacb Bnepeau
«Yro/IOBHO-NPABOBOW JioLWaAM».

B TO e Bpems eCTb W MOJIOKUTE/IbHbIE MpU-
Mepbl peanmsaunm nogobHbix naen. Mbl nmeem
B BMAY OMbIT 3aKOHOZATENA U NPABONPUMEHUTENSA
KasaxcTaHa, KoTopble BHayase paspaboTanun eau-
HYl0 06LEeHaunoHanbHY0 KoHuenuuto yrosioBHoOM
NONUTUKK TOCYAAPCTBaA, a 3aTEM Y¥Ke Ha ee OCHOBe
NpuHAAK (Npuyem «B nakete») abCoNOTHO HOBbIE
YronoBHbIi, YrosioBHO-NpoLeccyasbHbli, Yronos-
HO-UCMONHUTENbHbIA KogeKcbl Pecnybamku Kasax-
CTaH, a TakKe KogeKkc 06 agMMHUCTPATMBHBIX Npa-
BOHapylueHuax?,

YunTbIBasA cKasaHHOE, Ka3anoch bbl, He JOMKeEH
BbI3blBaTb COMHEHMA TOT, CTaBLIMA yxKe beccriop-
HbIM, GaKT, YTO NPMU3HAHWE AeAHUA NPECTYMHbIM U
YrO/I0BHO HaKa3yeMbIM He eCTb MPOM3BOJIbHbIN aKT
3aKoHoAZaTens, pesynbTaT ero NPUXoTU UAN «UTPbI
yma». HopmoTBopuecTBo B chepe yrosoBHOro 3a-
KOHOZATe/NIbCTBA HE MOMKeT, 06pa3HO roBops, HO-
CUTb XapakTep AeicTBusA, «cBoboAHOro B CBOEN
npuumnHe». OQHaKo NpuUBeAEeHHbIE U Macca ApYyrux
NPMMepOoB, YBbl, y6exaatoT B MPOTUBHOM.

B cBeTe W3/I0XKEHHOIO WMH030PHON CTaHOBUT-
CA Hagexaa Ha npuHaTue B 06o3pumom byayiem
y»Ke paspaboTaHHOro npoekTa KoHuenuuu (ocHOB)
Yro/I0BHO-NPaBoBOM Monutukun PO B Buage dege-
panbHOro 3akoHa. AcHo BeAdpb (B TOM umucie U ca-
MWM 3aKOHOZATENIAM), YTO 3TOT HOPMATUBHbIN aKT
MOXET CTaTb HEeKOM MJOTUHOM Ha MYyTU MYTHOrO
NMoTOKa «cBOBOOAHbIX B CBOEMN NPUUYMHE» 3aKOHOAA-
TeNIbHbIX UHULMATUB, OTPAHNYMB UX }KECTKUMMU NPO-
LeAyPHbIMM PaMKaMn M BbICOKMMMK CTaHAAPTaMMU
KayecTBa. BOT noyemy MHPAALMOHHbBIE NMPOLECCHI
B cdepe yronoBHO-NPaBOBOro 3aKOHOTBOPYECTBA,
CKopee BCEero, Npoa/IATCA elle Kakoe-To Bpems, a
«KOH4YMHa» YronoBHOro Kogekca Poccum B ero Hbl-
HellHeMm BMAEe NPOM30MAET He Tak BbICTPO, KaK TOro
6bl xoTenock. M Bpsag, v B aTom 61aropogHom gene
nomoryT nposegeHHble 18 HoA6pA 2013 r. CoBeTom
denepaumm napaaMeHTCKME CAYLWAHWUA Ha Temy:
«YronoBHaa nonuMtuKa B Poccuiickoit Pepepaunu:
npobnembl u peweHuna». Kak-to cnabo sBeputca, 4to
BEPXHAA nasaTa POCCUINCKOro NapsaMeHTa CMOXKET
«HaBA3ATb» HU)KHEN TO, YTO HE OYEHb-TO «BMMUCHI-
BAETCA» B KPYT €€ }KU3HEHHbIX NHTepPecos.

B 3aKkntouyeHMe oTMeTMM: Habntogaemas B Ha-
CTOSILLMA MOMEHT 3aKOHOZATE/IbHAA BaKXaHa/uA,

"' Vrkuu B.A. AnbTepHaTVBHbIE CaHKIMM B Poccym: cocTos-
HIe, Ipobembl, nepcrektusbl. M., 2013. C. 15; Kopobees A.
JlecTHUIIA YrONOBHBIX HaKasaHmMii B Poccum: monATye, Kiac-
cudukanys u Bupsl. Saarbrucken, LAP LAMBERT Academic
Publishing, 2014. C. 532-534.

2. KasaxcraHckas npaspa. 2014. 9 uiojsi.
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LEX RUSSIC:

3aouHblil kpyaablll cmosa «Hoswlll Yeo.108Hb1l kKodekc Poccuu:
KOHYenmya./ibHble 0CHO8bl U Meopemuyeckas Mooe1b»

6e3aymHan paboTa «obe3ymeBLUEro NpuHTepa» Be-
AYT B KOHEYHOM UTOre K TOMY, O YeM C yOUncTBeH-
HOM TOYHOCTbIO BbICKA3a/icA B CBOE BPems BCe TOT
e M.E. CantbikoB-LLleapunH: «CTporoctb poccuit-
CKMX 3aKOHOB CMATYaeTca HeobA3aTe/IbHOCTbIO MX
MCMoNHeHMA». A Bce B CUY TOTO, YTO (NpouuTMpyem
ele O4HOro K/iaccuKa) «Hapogd BUAMT HaKkasaHue,
HO He BUAWUT NPeCTynAeHNA, U UMEHHO NOTOMY, YTO
OH BWAMWT HaKa3aHWe Tam, rae HeT NPecTyneHus,
OH nepecTaeT BUAETb NPECTyn/ieHMe Tam, rae ecTb

HaKasaHue»'®, Mexay Tem «HpasCcMmeeHHbIl 3aKOHO-
JaTeslb Npexae Bcero byaeT cunTaTb CaMbiM Cepbes-
HbIM, CaMbIM 60/1€3HEHHbIM W OMACHbIM LE/10M, KO-
03 K 0bnacTy npecTyn/ieHNM OTHOCAT TaKoe AelCTBUE,
KOTOpOe A0 CMX MOP He CYMTaNOChb MPECTynHbIM»A,
Joxaemca M Mbl OT OTEYECTBEHHOTO 3aKOHoAaTe-
NIl CTO/Ib »Ke BbICOKOIO MPOAB/IEHMSA HPABCTBEHHOCTU
NMpU COTBOPEHUWM MM YrOJIOBHbIX 3aKOHOB, KaKoe OH
TpebyeT OT Hac (PAAOBbLIX 3aKOHOMOC/YLUHBIX Fpa-
[OaH) NPy UX UCMONHEHUK? Bor BecTb.
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Abstract

The article analyzes the state of modern penal policy of Russia in the field of lawmaking. It is character-
ized, first, by the lack of conceptual bases of state policy in the fight against crime clearly defined and
accepted at the appropriate level; secondly, by the presence of certain ideas, certain vectors in the
development of strategies and tactics to combat crime, spontaneously occurring directives that come
from the power structures and that are very contradictorily and inconsistently implemented in the real
world; third, by the destruction and dissistematization of the criminal law, which is the result of an end-
less succession of changes and additions made by the legislator in the Criminal Code. The article notes
that at the present time in Russia there is an urgent need for an urgent change in the situation. Starting,
source, key points should be the development, adoption and consolidation in the Regulatory Compli-
ance conceptual foundations of the modern Russian state policy in the sphere of combating crime.
Without the creation of such a concept it is impossible to withdraw the penal policy of Russia from a
hibernation, to overcome the stagnation in its development. The lack of conceptual foundations of the
strategy and tactics of the fight against crime will continue to condemn us to observe the legislative
clowning to transform the Russian Criminal Code into a completely haphazard conglomerate invested
in the law, but divorced from the science and life ideas and fantasies of its designers. The only way to
avoid this is to create the Criminal law doctrine. More detailed documents (concepts, guidelines and so
on) must begin with it. It will serve as the basis and reference point for legislative work for law enforce-
ment, for research in the fight against crime, for organizational change. Particular attention is paid to
the draft Concept of penal policy.

Keywords
Criminal legislation, criminal law, doctrine, penal policy, concept, theory of criminalization and penaliza-
tion, socially dangerous acts, strategy and tactics to combat crime, reform of the Criminal Code of the
Russian Federation, lawmaking works.
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TEOPETU4ECKWE NPOBJIEMbI
OTPACJIEN NMPABA

poucxoasatine

H.B. BacunbeBa*

PACMPEOENEHWE 4OXOA0B
MEXTY PA3JINYHBIMU YPOBHAMMU
MYBJINYHOW BNACTU

AHHOMayusA. B cmamee uccnedyromca npobaemsl, B03HUKArOWUeE npu pacnpedeneHuu
00x0008 Mex Oy Pa3AuYHbIMU YyPo8HAMU nybauyHoli enacmu — Pocculickol ®edepa-
yuell, cypvekmamu P® u myHuyunamabHsiMu obpazosaHusmu. Aemop aHanusupyem
noHamue ¢ghedepanuzma 8 Hasn02080-6100xemHol cghepe, cucmemy Has10208 U c6opos
P®, Hanozaossle nosiHomoyus cybvekmos P® u myHULUNanbHbix 06pazosaHuli, a makie
cucmemy nepepacripedeneHus 00xo008 Mmexdy 38eHbAMU b6rodxemHoli cucmemsl PP,
UccnedosaHbl MemoObl nepedayu 00x0008 mexdy yposHAMU broOxemHol cucmemsl —
mMemoo omyucneHuli om ¢ghedepasnbHbiX U Pe2UOHAMbHbIX 00X0008 U Memood OKA3aHUSA
npamol ¢huHaHcosoli noddepxKu. MemodosnozuyecKkyo 0CHO8Y UCCAe008AHUA cocma-
s8unuU OuasnekmuyecKuli memoOd ro3HaHuUsa npasoeoli delicmeumesibHocMuU, cucmem-
HO-cmpyKmypHblIl, noa2uveckul, popmasnbHo-topuduYecKkull, ucmopukxo-opududecKul,
cpasHUMesibHO-NPasosoli Memodsl. Bcmamee nposedeHo KOMII/AEKCHOE UcCnedo8aHue
npobsem, 803HUKAIOUWUX KAK MPpU 88e0eHUU U YCMAHOB8AEeHUU pe2uoHanbHbIX U Mmecm-
HbIX HQA/10208, 0 MAKXeE 30KpernaeHuu Hasn02080l HopMmomeopveckoli KomnemeHyuu
cybvekmos P® u myHuyunanbHsix obpaszosaHuli, maxk u nepepacnpedeneHuu gede-
PAsbHLIX U pe2UOHAbHbIX 00X0008 MexOy 38eHbAMU bro0xemHol cucmemesl. [pose-
OeHHbIl aHau3 No380/us npulimu K 861800aM 0 HE0H6X0OUMOCMU BHECEHUS U3MeHeH U
8 brooxcemHeoili KoOeKc P®, 8 yacmHocmu 3aKperseHuUs NoHAmMuUs «peayaupyroujue 0o-
X00bI» U yCMAHOB/EHUSA 8pEeMEHHbIX 02paHUYeHUl o ux ycmaHosneHuro. Kpome moeo,
coesnaH 861800 0 HEOOXOOUMOCMU U3MEHEHUA MOPAOKA UCYUCAEHUS U ynaamel Haso02d
Ha 00x00bl (huzuYecKux AUy U Has02a Ha npubbianb op2aHu3ayudl.

Knroueswlie cnoea: 2ocydapcmeeHHble 00x00bl, MyHUYUNaAabHble 00x00bl, ueHmMpanu-
3ayusA HA10208bIX MOAHOMOYUL, peaynupyrousue 00xo0bl, HA102080-6100HeMHbIl he-
depasausm, NoUMywecmeeHHsle Hasa02u, Memood omyucaeHull, OKasaHue ¢uHaHcosol
Mo00epxcKuU, Has02 Ha 00xo0bl, Has102 Ha Npubbisb.

npoueccbl  rnobanusaumm, HUs PasindHbIX chep 0bLLECTBEHHOM KU3HU peLle-

MEXKAYHAPOAHON MWHTErpaumm, BCTYyMNaeHUs

Poccum B BTO Ha ¢OHe KPU3IMCHbIX U MOCT-
KPU3UCHBIX ABNEHUI B SKOHOMMKE 3aCTaBAALOT 3a-
AyMaTbCA O rapMOHM3aLMN POCCUMNCKOMN NPaBOBOM
cucTeMbl B pasfnyHbiX chepax. Ocobyto 3Hauu-
MOCTb npuobpeTaeT npobiema COBepLIEHCTBOBA-
HWA NPaBOBOrO PEryMpoBaHMA MHCTUTYTa rocyaap-
CTBEHHbIX A0x040B. Kak cnpaBensiMBO yKasblBaeT
2.[. Cokonosa, B yCN0OBMAX NOCTKPU3UCHOTO Pa3Bu-
TMA Poccum npm HanMumm 3HaumMTenbHoro broaxkeT-
Horo aeduumTa, HegOCTAaTOMHOCTM PUHAHCMPOBA-

HWe npobaembl «HAMONAHAEMOCTU» FOCYAAPCTBEH-
HbIX M MyHUUMMNANbHbIX GOHA0B AeHEXHbIX CPeacTs
npuobpertaeT obLLeHaLMOHaNAbHbIN XapaKTep?.
Mpexae BCero HeobxoaAMMO YYUTbIBaTb OrpaHu-
YeHHOCTb (AedpuUUTHOCTb) GMHAHCOBLIX PECYPCOB.
IKOHOMMYECKas HayKa MCXOOMUT M3 TOro, YTO PpUHAH-
COBble pecypcbl OrpaHuYeHbl (AeduUmnTHbI) BO Bpe-

! CoxkomoBa 3.[I. O HekoTOpBIX IpobOreMax (GUHAHCOBOTO
IIpaBa B COBPEMEHHBIX YCIOBMSX pasBuTust Poccun // ®uHaH-
copoe npaso. 2011. Ne 8. C. 8.

© Bacunbesa H.B., 2014

*  BacunbeBa Hatanbs BUKTOPOBHA — KaHAMAAT IOPUAMYECKMX HAYK, AOLEHT Kadeapbl NpeanpuHMMATENbCKOTO U
¢durHaHcoBOro npaBa baKkanbCKOro rocyfapcTBEHHOMO YHUBEPCTUTETA SKOHOMMUKM U NpaBa.

[nativi@yandex.ru]
664003, Poccus, r. MpKyTCK, y. JleHuHa, 4. 11.
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LEX RUSSIC:

Teopemuueckue npob.iemvl ompacaet npasa

MEHM B YC/IOBUAX HEOMpPEeAeNeHHOCTU MUX NoCcTynae-
HUA 1 pacnpeaeneHms®. Ewe aHMNCKMIA SKOHOMMUCT
A. CMUT BbICKa3an naer o0 TOM, YTO Ha/IOTU AO/IKHbI
ObITb YCTPOEHbI TAKMM 06Pa3oMm, YTOObI U3B/EKATb U3
KapMaHa nnaTeNbluMKa Kak MOXHO MeHbLue CBepx
TOro, YTO MOCTYMaeT B TOCYAAPCTBEHHYHO KasHy>.
A.TM. Knpeerko n C.C. bblKoB cnpaBea/iMBO yKasblBa-
tOT Ha TO, YTO CYLLECTBYIOLLME MPABMIA HAYUCIEHUA
1 y4yeTa Hanoros, GOpMbl U METOAbI HAJIOFOBOTO KOH-
TPONA BAEKYT AOMONHUTENbHbIE U3LEPHKKM HaNoro-
NAaTeNbLUMKOB W OKa3bIBAOT HErATUBHOE BAMAHME Ha
npeanpuHMMaTenbCTBO, 0COb6eHHO B chepe masioro
6u3Heca, NO3TOMY WX CHUMKEHWE AOMKHO CTaTb Of-
HWMM U3 MPUOPUTETOB HAZIOTOBOM NOAUTUKK®. B HacTo-
Alwee BPemaA NPUHLMN S3KOHOMUYHOCTM HaNoroobo-
YKEHUA TPAOULMOHHO BbIAENAETCA B HAYYHOM topuam-
Yyeckol imTeparype’.

B TO *Ke Bpemsa Heobxoammo obpaTUTb BHUMA-
HMEe Ha TO, YTo AePULUUTHOCTb PUHAHCOBLIX pecyp-
COB npepnonaraeT, YTo He To/IbKo GopMMpPOBaHUE
LEHTPANIN30BAHHbIX U AELEHTPANN30BAHHbIX Ae-
HeXXHbIX GOHAO0B, HO U UX MepepacnpeneneHve
O6yayT npoucxoguTb Hambonee 3KOHOMHbIM ChO-
cobom. YcTaHOBMEHME ONTUMAZIbHOW CUCTEMDI
pacnpeneneHua M nepepacnpeneneHva [oXo40B
MeXay 3BeHbAMU OloaKeTHOM cucTemMbl Bcerga
6b1710 NpeAMeTOM NPUCTANIbHOrO BHUMAHMUA KaK co
CTOPOHbI 3KOHOMWCTOB, TaK U CO CTOPOHbI FOPUCTOB.
PasnnuHble acnekTbl denepannama B HaNOroBo-
6roakeTHoM cdhepe, B TOM YMCIE COOTHOLUEHMUA C
NPUHLMMNOM eAMHCTBA HA/JIOFOBOM MOAUTUKM, pac-
CMaTPUBAZINCb U PACcCMATPUBAOTCA CreunanmcTa-
MU B CaMblX Pa3/IMYHbIX HANPaBAEHUAX HAYKW.

Mo mHeHuto P. MacrpeiiBa, OCHOBOW puMCKab-
Horo depepannsma ABAAKTCA PA3INYMA B MO-
NINTUKE MO NpeaoCTaBAEHUID FOCYAAPCTBEHHbIX
ycayr mexay cybHaunmoHanbHbIMWU agMUHUCTPA-
TUBHO-TEPPUTOPUANIBHBIMM 0Bpa3oBaHMAMMK MNPU
HeobxoAMMOCTH 3aKpenaeHma GyHKUMIN nepepac-
npegeneHns [OX040B M MaKPO3IKOHOMMUYECKOM
cTabunmnsaumm 3a HaLMOHaNbHbIMKM OpPraHamm
BNACTU®. DKOHOMWCTAMM MpPU3HAETCA, 4YTO pac-

* DBomn 3., Mepron P. ®uHance / nep. ¢ anrn. M.: NI «Bu-
nbAMC», 2000. C. 38; ®unance! / nox pen. M.B. Pomanosckoro,
O.B. Bpyb6nesckoit, .M. Cabanti. M., 2006. C. 15-16.

*  Cwmur A. VccnenoBanue o Ipupofe 1 IpUdnHax 60raTcTBa

Hapopa. M., 1962. C. 611.

* Kupeenko A.IL, Bbriko C.C. OleHKa M3fiep>keK Haaoro-
06710>KeH1s Ha OCHOBE JAHHBIX OyXranrepckoro ydera // VisBe-
crys VIpKyTCKOI TOCYapCTBEHHOI 9KOHOMMYECKOI aKaJeMI
(BaitkambCKMii TOCYHApCTBEHHBI YHUBEPCUTET SKOHOMUKI U
npasa) (97eKTPOHHbI HAay4HBI XypHad). 2011. Ne 6. [amek-
tponHbIl pecypc]: URL: http://eizvestia.isea.ru/reader/article.
aspx?id=14004/

5

Kyuepsisenko H.II. Kypc nanorosoro npasa: 8 2 T. T. 1: O6-
mas 9acTh / nop pen. .M. llexuna. M., 2009. C. 463; Hanoro-
Boe npaBo Poccun / ots. pen. 10.A. Kpoxuna. M., 2007. C. 17;
Kneitmenosa M.O. Hanorosoe npaso. M., 2013.

¢ Macrpeiis P, Macrpeiis I1. [ocynapcTBeHHbIe (MHAHCHI: Te-

opuA U IpakTuKa / mep. ¢ anra. M., 2009. C. 716.

npegeneHne NoAHOMOYM B 061aCTU MONUTUKM
Nno pacnpeseneHunto A0X040B BO3MOXKHO TaKMM
obpa3om, Korga Ha YpoBHE LEeHTPaNbHOIO NpaBu-
TEeNbCTBA ONpeaenaeTcA eAMHAa HauMOHaNbHaA
nepepacnpesenvtenbHas NOAUTUKA, a Ha YpOB-
He cybHaUMOHANbHbIX OPraHOB YCTAHABAMBAETCA
BO3MOHOCTb BapbMpoOBaTb CTENEHb Nepepacnpe-
OeNeHNs B YCTAaHOB/IEHHbIX HAaLMOHAbHbIM 3aK0-
HOAaTeNbCTBOM npeaenax’.

B HayKe PuHAHCOBOro npaBa TaKe yaenaet-
CcA BHMMaHWe gaHHbiM npobnemam. O.H. Topby-
HOBOW OTMeYaeTcs, YTo npuHuMn deaepanmsma
B GMHAHCOBOWN AEATENbHOCTM BbIPa*KaeTcsa B TOM,
YTO B rOCYapCTBE NPUHMMAETCA He OAMNH BroaKerT,
a denepanbHbIN, permoHasbHble U MecTHble btoa-
YKEeTbl, KOTOpble ABAAIOTCA «MOYTU CAMOCTOATE/b-
HbIMWU GoHAAMU AeHeHbIX cpeacte»®. .B. MeT-
poBa OTMeYaeT, 4YTo OroaKeTHbI deaepannsm
ABNAETCA TaKOW opraHusauuein OOKETHbIX OT-
HOLIEHWI, KOTOpPasA NMO3BOJIAET B YC/IOBMAX CaMO-
CTOATENbHOCTN, aBTOHOMWWM KaxKAoro 6OtoakeTa
OpraHMYHO coyeTaTb GUCKaNbHble UHTepecbl PO
C UHTepecamm cybbekToB PO 1 mecTHOro camoy-
npasnenua’. No mHeHuo [.E. dageesa, 6loaKeT-
Hbli dedepanmam B LUMPOKOM CMbIC/ie ABAAETCS
cnocobom ynpaBaeHUa, Npu KOTOPOM OpPraHUYHO
COYeTaloTCA MHTEPECHI FOCYAAPCTBA C MHTEpPecamm
OTAENbHbIX FOCYAapPCTBEHHbIX 06pa3oBaHM Npu
cobntofeHn NPUHLUNOB eaMHCTBA M CAaMOCTO-
ATENIbHOCTU, @ B Y3KOM — CUCTEMOM OTHOLLUEHUN
MeXAY YPOBHAMM BNACTM NO NOBOAY ONTUMASb-
HOro, Hay4yHo 0DOOCHOBAHHOrO pacnpefeneHun
noxoa0B un pacxomos®.

HO.A. KpoxuHa, uccneaya 6roaxketHol deaepa-
JIU3M U €ro CcBA3b C MeXOIAKETHBIMU OTHOLLIEHUSA-
MW, YKa3blBaEeT TaKMe ero NpuHUMMbI, Kak TPEXypoB-
HEBYIO CUCTEMY OOAMKETHbIX OTHOLIEHUN U YeTKoe
pa3srpaHuyeHme GyHKUMA MexXay STUMU YPOBHSMMU,
pacnpegeneHne n 3akpeneHne 4OX040B M PAcXo-
[0B 6HOAXKeTOB Mo onpeaeneHHbIM YPOoBHAM 6roa-
YKETHOM cuctembl P®, paBeHCTBO 6HOAMKETHbIX NpaB
cybbektoB Pepepaumm 1 MyHULMMNAAbHbIX 06pa3o-
BaHuMIM,

X.B. MewkKoBoi oOTMevaeTcs, 4YTO Ha/NOroBo-
6roaKeTHbIM peaepannsm npegnonaraeT pasimy-
HbI CTaTyC M HEOAMHAKOBbIM 0O6bEM KOMMETeH-
umn depepaunm n cybvektos PO B dmMHaHcoBOM

7 Tpuntox T.B. @uckanpHblil Gefepannam 1 MexXOWOKeTHbIE
orHouenus. M., 2004. C. 7.

8 Top6ynosa O.H. ®unancoBoe paBo U GMHAHCOBbBII MOHN-
TOpPUHT B coBpeMeHnHol1 Poccun. M., 2012. C. 103.

? Ilerposa L.B. Obutas Teopus Hamorosoro mpasa. M., 2004.
C. 28-29.

10 @apees [.E. Bromxkernsiit Qepmepanusm: geuuuums u

npuununsl // Opuanyeckuit mup. 2002. Ne 6. C. 18.

' Kpoxuna 10.A. BromxkerHoe mpaBo n poccuiickuit depe-

pamusm. M., 2001. C. 164; Kpoxuna I0.A. ®dunaHCcOBOE NpaBo
Poccun. M., 2004. C. 213.
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LEX WUSSIC:

coepe'®. Hanorosbii demsepannsam, Mo MHEHUIO
I.MN. TonctonaTeHKo, NnpeacTaBaseT cobon cucremy
NPUHUMNOB AEeATENbHOCTM U pa3rpaHUYeHUs KOM-
NneTeHUMN OpraHoB LEeHTPasIbHOM M permoHaabHOM
BNAcTN B chepe HaNoroBbix OTHOLIEHUAS,

K.A. CacoB cuntaeT, YTo KOHCTUTYLMOHHbIM Cy-
Aom P TaKkxKe pacKpblBaeTcs MPUHLMM HAJ0r0BO-
ro peaepannsmal?, uto BbiparkaeTca, B YaCTHOCTU, B
TaKWUX ero NpPaBoOBbIX MO3MLMAX, KaK YCTAaHOBNEHWNE
Haanyma obs3aHHOCTM deaepanbHOro 3aKoHoAaTe-
N NpW ycTaHoBAEeHMM Ntoboro Hanora, BHe 3aBUCK-
MOCTW OT ero YpPOBHS, ONpeaeInTb ero MakcMmab-
HYIO Ha/IoroByto cTaBKy!®, oTcyTcTBMe npaBa Cybb-
eKkTa PO BBOAUTb Hanoru, He NpPeaycMOTPEHHbIe
denepanbHbIM  3aKOHOZATENLCTBOM, MOCKOJIbKY
nepeyeHb perMoHasibHbIX Haaoros U c6opoB MMmeeT
ncUyepnbIBaloLLMii XapaKTepe.

MpuBeaeHHble BbICKA3biBaHWA MOKa3blBaloT,
yTo BOMpoOChbl deaepasM3ma B HaNOroBo-broaKeT-
HOM cdepe A0 CUX MOP HE MOSYYUIN OKOHYATE/b-
HOro paspelweHusa. PasnnyatoTca MCnosb3yemble
TEPMUHbI — «PUCKaNbHbINY, «OIOAMKETHbIN», «Ha-
JIOroBbIY», «BOAKETHO-HANOroBbIN» deaepannsm.
Pasnuuyaetca ux cogep:kaHue, degepannsm B Hano-
roBo-btoaKeTHon chepe — 3TO U pacnpeneneHue
NMOHOMOUNI MEeXAY YPOBHAMM NyOAMYHOM BNACTH,
N cUCTEMa MEXKBIoAKETHbIX OTHOLIEHMN, U cnocob
ynpasneHusa. Tak:Ke BblAENA0TCA Pas3/IMyHbIe NPUH-
umnbl pegepannsma B Hasoroso-broaxKeTHoN che-
pe (oT paBHoNpaBusa cybbektoB PP B 6OAMKETHbIX
OTHOLLEHUAX, HANYMA Y HUX COBCTBEHHOW KOM-
neTeHUMM 1 pasrpaHUyYeHns LOXOL0B U PacxonoB
MeXay YPOBHSAMU BIOAXKETHOM CUCTEMbI 40 MPUH-
uMna egMHCTBa Ha/0rOBOWM MNOMUTUKM).

HecomHeHHO, ¢peaepaTMBHOE YCTPOMCTBO rO-
CygapcTBa OKasblBaeT BAMSHME HA ¢$opmupoBa-
HWe, pacnpeseneHne U UCNosb3oBaHMe LEeHTPaIN-
30BaHHbIX $OHAOB GUHAHCOBbLIX pecypcoB. Bme-
CTe C Tem, y4uTbiBas, 4YTo peaepanmsm Kak ¢dop-
Ma rocyaapCTBEHHOro ycTpolcTBa npegnonaraet
«OTHOCUTENbHOE NOJINTUKO-TEPPUTOPHA/IbHOE
obocobneHue uvactelh eauHoro rocyaapcrea»?’,
dMHaHCOBasA AeATeNbHOCTb rocyAapcTBa AOJXKHA
CTPOUTLCA HA Pa3yMHOM COYETaHWUU MPUHLMNOB
LEHTPANM3aLUMM U OeUeHTPaNM3aLUM HANOTOBbIX
M OloAXeTHbIX MOJHOMOYMM. B HacToslee xe
Bpemsa npeobaagaeTt YpeamepHas LeHTpaan3aumns

2 Tlemkosa X.B. HamoroBo-6romKeTHbIil enepannsm 1 ero

B/IMSIHNUE Ha COTEPrKaHIe KaTeropuy «610fKeTHOe YCTPOICTBO
rocypapcrBar // Hamorn. 2010. Ne 6. C. 21.

B Toncromsarenko L.IT. EBponeiickoe Hamorosoe mpaso. M.,

2001. C. 20.

' Cacos K.A. Hanorooe npaBocyaue B penrenusax Koncru-

tyunonsnoro Cypa Poccuiickoit ®egepanym. M., 2013.
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Bectrauk Koncturynmonnoro Cypa P®. 2002. Ne 6 m ap.
' Bectunk Koncruryimonnoro Cypa P®. 1997. Ne 5; 1997. Ne 5.

17" Karopos E.A. VIHcTuTyT 6107KeTHOTO (pefiepanmama: IMoH:A-

THe, COflep>KaHle U MeCTO B CUCTeMe IipaBa // 3aKOHOfaTe/Ib-
CTBO 1 9KoHOMMKa. 2013. Ne 8. C. 20.

Ha/NoroBblx MNOAHOMOYMIA. OCHOBOMO/ATAOLMMM
NPUHUUNAMW HAZIOTOBOFO PEryAMPOBAHUA BbICTY-
natT NPUHUMN e4ANHCTBA HAaNOrOBOM MOJIUTUKKU U
€4MHCTBA 9KOHOMWMYECKOTO MPOCTPAHCTBA, KOTO-
pble npegnonaratoT NOCTPOEHUE LLEHTPAIN30BaH-
HOW HAa/I0rOBOM CUCTEMbI, ©O/1Iee XapaKTepHOoM Ans
YHUTAPHOTO rocyaapcraa.

AHann3 CyLLEeCTBYIOLLEN CUCTEMBI pacnpeaene-
HWA [OXOA0B, HANOrOBOW CUCTEMbI U pasrpaHuye-
HMA NOJIHOMOYMI B 0bnactm goxomos PP, cybbek-
ToB P® 1 myHMUMNANbHbIX 06pa3oBaHUIA MOKa3bi-
BAET, YTO OHM JaNeKu OT onTuManbHbiX. Cnepyet
3aMeTUTb, YTO B SKOHOMMYECKOM NnTepaType Bbl-
OEenATCA TPU BapuaHTa pacnpefeneHus Hanoro-
BbIX MO/IHOMOUYMIA'E: 3aKpenneHne Bcex NOAHOMO-
ynii 3a cybdeaepanbHbIMU BAACTAMM C NOCAeayto-
e nepegayveint 4YaCcTu AOXOA0B Ha BbILLECTOALLUM
YPOBEHb, 3aKpenieHne Bcex NoJaHOMOYNI 3a de-
JepanbHOM BAacTbio M Moc/eayowyo nepenady
CpeacTB B BUAE MEXKOIOAXKETHbIX TpaHCcPepToB U
3aKpen/ieHne OCHOBHOM YacTu NOJIHOMOYMi 3a de-
AepanbHOW BNacTbio, a 3a cybdenepanbHbimm —
HEeKOTOPOM 4YacTM Ha/NOroBbiX MOJHOMOYMI, a 3a-
TEM KOMMEHCALMA MyTEM 3aKpenneHusa gonen ot
HaNoroB M nepeyncineHma TpaHcoeptos. B Poccun
NCNONb3yeTca TPEeTUN (MPOMENKYTOUHbIN) BapUaHT,
NMOCKO/IbKY OH N03B0/IAeT Hanbosee adpPeKTUBHO U
3KOHOMHO pasrpaHMynTb LOXOAHblE MOJHOMOYMA
MEXKAY Pas3/IMYHbIMU YPOBHAMM BAACTU U ynpas-
nenua. OgHaKo nNpu ero peannsaunmn BO3HMKAOT
npobaembl, PaCCMOTPEHME KOTOPbIX CTOUT HaYaTb C
pasrpaHuYyeHns KomneteHumMmn PO, cybbektos PO u
MYHUUMMNAaNbHbIX 06pa3oBaHUiA B 061aCTU YCTAaHOB-
JIeHMA 1 BBeAEHUA Hanoros n cbopos.

Hanorosbim Kogekcom P& ycraHaBnmBaetca
ncyepnbiBaloLWKIA NepedyeHb peaepasbHbIX, permo-
HA/IbHbIX U MECTHbIX Hanoros uU cbopos, a TaKxe
onpepenaeTca KomneteHuMA cybbekToB PO n my-
HMUMNANbHbIX 06Pa30BaHUI NO MX YCTAaHOB/IEHUIO
n BBegeHuto. lNepeyeHb Hanoros cybdeaepanb-
HOro YpOBHA HEDONbLIOM, K PErMoHaibHbIM HaJo-
ram OTHeCEeHbl Hanor HAa MMYLLECTBO OpraHM3aumii,
TPAHCNOPTHbIM HAaNOT M HANOT Ha UTOPHbIN BU3HEC,
a K MECTHbIM — HA/IOT HAa MMYLLECTBO PU3NYECKUX
VL, 1 3eMenbHblli Hanor. BmecTe ¢ Tem nonaraem,
YTO yBE/IMYEHME YNC/IA HASIOFOB, OTHECEHHbIX K Ka-
TEFOPUN PETMOHANBHbBIX U MECTHbIX, HEBO3MOXHO B
Uy 06 bEKTUBHBIX MPUYMH.

Mpexae Bcero HeobxoaMmo obpaTUTb BHUMA-
HWe Ha TO, YTO OCHOBHbIM KpUTEPUEM NP Bblaene-
HWUM PErMoHa/IbHbIX U MECTHbIX HAa/IOrOB ABAAETCA
y4yeT MobuabHOCTM Hanorosoi 6a3bl. Yem Bbiwe
cTeneHb MOBUABHOCTU KaKnX-1Mbo 0b6bEKTOB, TeM
Bblle [0/KEH ObITb YpPOBEHb BNACTM, MOJyYato-
WK goxodbl C 3TUX 0O6bEKTOB, MOCKOJIbKY 0CObYI0
aKTyanbHOCTb NpuobpeTaeT paBHOMEPHOCTb pac-
npegeneHna Hanoroso 6asbl No TeppuUTOPUK

18 Tpumiok T.B. ®uckanpHbll degepaninsm i MeXXO0IKeTHbIE

oTHoueHus. M., 2004. C. 28.
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rocyaapcreal®.OpraHbl BAacTU CpefiHero U B 0OCO-
6EeHHOCTM HUXKHEro ypoBHen, No MHeHuto P. Mac-
rperiBa, 4O/IKHbI pacnonaratb NOJAHOMOYMAMM MO
HaNoroob10KeHNt0 HaMmeHee MOBUAbHbIX BUAOB
HasioroBon 6a3bl, NOCKOJIbKY MHOIOYpPOBHEBOE o-
CYAApCTBO AO0/KHO pelwaTtb 3a4adn 3pPeKTUBHO-
ro WMCMo/sb30BaHMA PECcypcoB Ha HaALMOHANbHOM
YPOBHE M YCTPaHATb UCKaXKatolwme 3pdeKTbl mex-
TEPPUTOPUANbHON PasHULbI NPU pacnpeseneHum
pecypcos®. B cBA3M C 3TUM BMAMTCA COBEPLUEH-
HO chnpaBea/IMBbIM BbICKa3blBaHME 3KOHOMWCTOB
0 TOM, YTO [O0XO4HAA 4YacTb MeCTHbIX 6roaKeToB
OOMKHa dopmMmpoBaTbCA B MepBytd o4vyepedb 3a
CYeT HaoroobnoKeHNa UMMOBUABHBIX HANIOFOBbIX
6a3 (NoMmylLLeCTBEHHbIE HanorK) U naaTexen 3a
npegocTaBisaemMble MyHULMMNANAbHBbIMUN BI0AMKETHbI-
MW YUYPEKOEHUAMM YCNYTU, a BIOOKETOB BEPXHETO
YPOBHA — 3a CYeT Ha/oroB, MMELWMX nepepac-
npeaenvTenbHy NPUPoAy, K KOTOPbIM OTHOCAT Ha-
JIOT Ha AloxoAbl U NpubbINb, HAaOrM Ha pacxoabi?l.

Kpome TOro, Heob6xoaMMo y4uTbIBaTb U ApYy-
rme ¢GakTopbl — IKOHOMUYECKYHD 3PPEKTUBHOCTb
HanoroobnoxeHna (Ha HanNOroob6/s0KEHUU HEKO-
TOpbIX O06bEKTOB CKasbiBaeTcA 3¢pdeKT maclTab-
HOCTW, APYrMX — SKOHOMWM 33 CYET NPUBANIKEHUS
YPOBHA HanorooboxeHUs K 06bekTy), Heobxoau-
MOCTb obecneyeHua rocyaapCTBEHHON LLeNOCTHO-
CTW, BIOAMKETHYIO OTBETCTBEHHOCTb?,

Hanbonee MmmobuabHbIE HANOFM — Hanoru
Ha MMYyLLECTBO — B HacTosiuiee Bpems B Poccum
HaMmeHee AO0XOAHbI, NpoBoauMble pedopmbl Mo-
MMYLLECTBEHHOTO HAaNOro0bN0KEeHUS NOKA OXKUAaa-
emoro 3dpdekta (NoBbIlIEHUA UX AOXOAHOCTU) He
NpUHeCau.

YTOo KacaeTca onpeneneHmnsa KOMMeTeHUUn op-
raHoOB rocygapcTBEHHON BAAcTU CyObeKToB PP U
OpraHoOB MeCTHOro CaMoynpaB/IeHMA B OTHOLWEHUMN
«CBOWMX» HANOroB, TO ee npeaesbl CyWweCcTBEHHO
orpaHunyeHbl Pegepaumen. AHaIN3 AENACTBYIOLLETO
Ha/I0roBOro 3aKOHOAATENIbCTBA MO3BONSAET NMPUNTH
K BbIBOZY O TOM, YTO B HacTOsLLEee BPeMs OpraHbl
rocygapcTBeHHOM BnactTv cybbektoB PP 1 opraHbl
MECTHOrO CaMoynpaB/JeHUA OCYLLECTBAAIOT ToYey-
HOe peryinpoBaHMe «CBOWX» HanoroB. OHW 0b6s-
3aHbl BBECTM HAJIOT HA CBOEN TePPUTOPUM, YCTaHO-
BWB Npu 3TOM, B ycTaHOBNeHHbIX HK P® npeaenax,
HanoroBble CTAaBKW, MOPAZOK M CPOKM YMAaTbl Ha-
Jlora v Hasorosble NbroTbl. MpuUyem npakTUKa no-
Ka3bIBaET, YTO KOJIMYECTBEHHOE BAUSAHME Ha perno-
Ha/ibHble U MECTHbIE Ha/fIoT¥ MUHUMAJIbHO: MOXKHO
TO/IbKO CHU3WUTb HANOrOBble CTaBKWU U YCTaHOBUTb
OOMONHUTE/IbHbIE HA/IOTOBbIE NIbIOTbI.

¥ Cmupnuxosa [0.JI. CTpyKTypa cICTeMbl HaJIOTOB 11 COOPOB.
OCOOEHHOCTI PErMOHANbHBIX M MYHMIIMIIAIbHBIX HA/TOTOBBIX
cucreM / Hanorosoe npaso Poccun / o1B. pen. 10.A. Kpoxuna.
M., 2007. C. 70.

20

Macrpeiis P., Macrpeiis I1. Ykas. cou. C. 716.
2 Tpumok T.B. Ykas. cou. C. 37.

22

Cwmupnuxosa [0.J1. Ykas. cou. C. 70-71.

HecmoTps Ha BbICKasblBaemoe B uTepaTtype
MHEeHMEe O TOM, YTO OpraHam rocygapCTBEHHOM
BNACTM cybbekToB PO 1M opraHam mMecTHOro camo-
ynpaBaeHUa AO0MAXHbl ObiTb NpeaocTaB/ieHbl 60-
Jlee WWPOKME NOSTHOMOUUSA, YTO MOKET MOBbICUTb
YPOBEHb 3aMHTEPECOBAHHOCTM U OTBETCTBEHHOCTU
B/IACTHbIX OPraHOB 3a Pa3BUTUE HasioroBon Hasbl
Ha cBOel Tepputopum?®, Ha Halw B3rNsA4, yBenu-
yeHue MOJIHOMOYMIA OpPraHOB rOCYAAPCTBEHHOM
BNAaCTM cy6bbekToB PP 1M OpraHOB MECTHOro camo-
yrnpaBaeHnsa Mo onpeaesieHnto 3/1IEMEHTOB perno-
Ha/bHbIX U MECTHbIX HA/IOroB He npeacTaBaAeTcs
BO3MOXHbIM, MOCKOJIbKY B POCCUIACKUX YCIOBUSAX
BO3MOXHO Pa3BUTME MECTHOTO cenapatuama, 4To
npvBeaeT, B CBOIO oyepenpb, K HapyLUeHUIO OCHO-
BOMO/IAratoLLMX MPUHLMUMOB HAaNOroobN0KeHNs —
NPUHUMUMNOB e4MHCTBA SKOHOMMUYECKOTO MPOCTPaH-
CTBa Y €4MHCTBA HA/I0rOBOM NOJIUTUKMN.

B cBA3KM C Tem, 4TO 0O6bEM [O0XO40B, 3aKpe-
NAeHHbIX 33 brogxKeTamu cybbekToB PO 1 myHUUM-
nasibHbiXx 06pa3oBaHMi1, B OCTAaTOYHOM CTEMNEHU HE
NMOKpbIBaeT Heobxogumble Pacxofbl COOTBETCTBY-
toutero nybamyHoro obpasoBaHMA (B HacTosuiee
Bpemsa 6osiee Yem B MOSIOBUHE MYyHWULMMNANbHbIX
panoHOB A0/15 A0X0A0B, 3aKPEN/IEHHbIX 3a bloaKe-
TOoM, cocTaBnaeT meHee 30 %2%), BO3HUKaeT Heobxo-
OMMOCTb MepepacnpeneneHns AOX040B BblLECTO-
Allero ypoBHs (beaepanbHbIX U perMoHanbHbIX). B
POCCUICKOM NpaKTUKe OoaXKEeTHON AesTe/IbHOCTU
MCMNONb3YIOTCA fABa MeTofda nepefayn 40oXo[0B
MeXAay YPOBHAMM OIOAKETHON CUCTEMbI — METOA
oTYMcieHnt oT deaepanbHbIX U PermoHanbHbIX
[0X0A0B U MEeToZ OKasaHua npAmoin GMHAHCOBOM
noasepXKn®. B cBA3U ¢ Tem, YTO BTOPOM MeToZ, iB-
naetca 6onee 3aTpaTtHbIM, 0c060€ BHUMAHWE cre-
OYeT YAenuTb MeToay OTYUCAEHUN.

PaccmatpmBas meTon, otumcneHuin ot dene-
panbHbIX U PEermoHasbHbIX AOX040B, HEOBXOANMO
OTMETUTb, YTO NMEPBOHAYA/IbHO OH UCMOAb30Ba/ICA
KaK MeToh nepepacnpeseneHuns peryanpyroLLmx
noxonos. CornacHo cT. 48 bioa)keTHoro koaekca PO
(B cTapolt pegakumn) peryanpytolime aoxoabl 6o-
YKETOB — 3TO desepasibHble U PerMoHasbHble Halo-
TM U MHblE NIATEXM, NO KOTOPbIM YCTaHAB/IMBAOTCA
HOPMaTUBbI OTYMCIEHNI (B NpOLLEHTaX) B BIOAXKETbI
cybbekToB PO nam mectHble BrogKeTbl Ha odyepes-
HOM GMHAHCOBbLIM roA, a TaKXe Ha A0NrOBPeMeH-
HOI OCHOBe (He MeHee YemM Ha 3 roga) no pasHbIm
BMAAM TaKUX [0X0A0B. MOCKObKY HOPMATUBbI OT-
YUCNEHUIN onpeaenanncb He TONbKO BlogKeTHbIM

»  Huxkurkosa Y.O. K Bonpocy o G1rHaHCOBOJT caMOCTOSATENb-

HOCTV MYHMIIMIATbHBIX 06pasoBanmii // ®yHaHCHL 2012. Ne 7.
C.28.

#  Karopos E.A. HekoTopble acreKTbI OBbIIIeHVS 9 eKTUB-

HOCTH cUCTeMbl GOPMUPOBAHMA TOXOLOB MECTHBIX OIO/PKETOB
B Poccuit // AkTyanbHble Ipo6/1eMbl pOCCUIICKOTO TIpaBa. 2013.
Ne 9. C. 1117.

»  Kpoxuna [0.A. @unancosoe mpaso Poccum. M., 2004.
C. 230-231.
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LEX WUSSIC:

Kogekcom P®, Ho 1 3aKOHOM O 6toarKeTe TOro ypoB-
HA GloaXKeTHOM cucTembl Poccuiickon ®Peaepaumn,
KOTOpbIN NepeaaeT peryavpytowme aoxoapl, 1Moo
3aKOHOM O BHOAKeTe TOro YpoBHA BIOAMKETHOM CU-
cTtembl P®, KoTopbl pacnpefenser nepefaHHble
eMy peryavpyrolime Aoxoabl U3 6roarKeTa Apyroro
YPOBHA (HOCALMMWN BPEMEHHbIX XapaKTep), npu-
MeHeHWe [AaHHOroO MeTofa MoABepranocb 3acny-
KEHHOM KpuTuKe. lMpexae Bcero Bbl3blBajn BO3-
paKeHNEe BPEMEHHbIN XapaKTep TaKWUX oTyucie-
HUIA (HOPMaTUBbI OTYMCNEHUIA NepecMaTpPUBaINCh
€)KerofHo), a TaKKe MX 3aKpersieHMe B 3aKOHe O
broayeTe, KOTopoe A0 NpuHATUSA deaepasibHOro
3aKoHa o desepanbHoM broaxKeTe (nepedatolem
perynvpytowme A0oXoabl), @ 3aTeM 3aKOHa cybbeKTa
P® o pernoHanbHom BloarkeTe (pacnpegensaiolem
nepefaHHble emy peryavpytowme Aoxoabl u3 de-
AepanbHoro 61oayKeTa) He NO3BOMANO AaKe chaa-
HMPOBATb HIOAMKET MYyHMLUMNANABHOTO 06pa3oBaHMA
Mo AOX04aM.

B cBa3u c atum 20 aBrycta 2004 r. B BrogKeTHbIi
Kogekc PP 6blaiv BHECEHbl M3MEHEHWA, Hanpas-
JIeHHbIE HA YCTPaHEeHMe BblABNEHHbIX HE40CTaTKOB.
Mpwn aTom 6bIO yNpa3aAHEHO CaMO MOHATUE «pe-
rynanpytowme poxoabi». CornacHo AencTeytollel
penakumn cT. 47 brogxeTHOro Kogekca PP K cob-
CTBEHHbIM ,0X04aM OTHOCATCA BCE AOXOAbl, 3a4MC-
naemble B 6104KETbl, 32 UCKIOMEHMEM CYyOBEHLMN.
Kpome TOro,6b1/10 yCTAaHOBNAEHO, YTO COOTBETCTBY-
toLLMe HOPMATMBbI OTYUCAEHUIA [OMKHbI YCTaHaB-
INBATbCA HA NMOCTOAHHOM ocHoBe. a5 3Toro 6b1/10
NMPUHATO peLleHne O TOM, YTO HOPMATUBbI OTYUC-
NeHnin ot deaepanbHbIX A0XOA0B YCTaHABAMBAIOT-
ca brogeTHbIM KogeKkcom P®, a OT permoHanbHbIX
[0X0[0B — 3aKOHOM cybbekTa PP, 33 nckAtoYeHu-
eM 3aKoHa cybbeKkTa PO o 6roakeTte cybbeKkta PO
WM MHOTO 3aKOoHa cybbekTa PO Ha orpaHMYEHHbIN
cpoK aenctemsa (cT. 58 BroakeTHoro Koaekca Pd),
YTO LONKHO BblN0 NPUBECTU K UX YCTAHOBIEHMIO HA
60s1ee NOCTOAHHOM OCHOBE.

HecomHeHHO, HageneHue OlOAXKETOB CYyOb-
eKToB P® M mMyHMUMNanbHbIX 06pa3oBaHWUI COb-
CTBEHHbIMM [0OXOL4AMMW TFAPaHTUPYET pPerMoHam u
MyHUUMNanMTeTam OHOOKETHYIO CaMOCTOATENb-
HOCTb, MOCKOJIbKY COBCTBEHHbIE A0XOAbI ABAAIOTCA
ocHoBOW GOPMMPOBAHUA [AOXOAHOW 4acTn broa-
eTa ntoboro ypoBHA. Bmecte ¢ Tem obpautaet
Ha cebs BHMMaHMe TO, YTO BCE MEepPeYUC/IEHHbIE B
cT. 47 BrogxeTHoro Koaekca P® poxoabl Ha3BaTb
COBCTBEHHbLIMM B MOAHOM CMbIC/Ie 3TOFO C/I0BA
Henb3A. COBCTBEHHbIN — MPOU3BOAMMbINA, COBEpP-
LLaeMbll MO CBOEW BOJIE, MO CBOEMY MOYUHY, 3aBU-
cAWMIA OT cBOel Bon®®. KoHrpecc MecTHbIX U pe-
FMOHA/IbHbIX BNacTe EBponbl TakKe yKasas, YTo K
COBCTBEHHbIM A0X04aM PEFMOHAJIbHBIX M MECTHbIX
6104)KeToB He0bX0AMMO OTHOCUTb TOIbKO UHAH-
COBble CpeacTBa, MoJiydaemble B pe3ysbrate Npu-

% CrnoBapp YIIaKOBa [97eKTPOHHBLI pecypc] (mara obpaiie-

Hust — 27.03.2014).

HATUA PErnMoHaNbHbIMW U MECTHBIMW BAACTAMM
COBCTBEHHDBIX pelleHnit?’. NMoBAnATb COBCTBEHHbIM
peleHnem Ha OTYNCIeHUs OT deaepanbHbIX U pe-
rMOHa/IbHbIX A0X040B, @ Tem bosee Ha AoTauumu
nnn cybcuanm permoHanbHbIM U MECTHbIM BAACTAM
He npeacTaBAAeTcs BO3MOXKHbIM. Ha Haw B3rnag,
B CT. 47 brogxeTHOro Kogekca PO peub naet He o
COBCTBEHHbIX, @ O 3aKperJieHHbIX 33 COOTBETCTBY-
owmnm broarketom aoxoaax. K cobcTBeHHbIM 40X0-
O3aM MOYHO OTHECTM TONIbKO Te, Mosy4YeHne KoTo-
PbIX 3aBUCUT OT peLieHMA COOTBETCTBYIOLLENO YPOB-
HS B1aCTM (MECTHOro camoynpasieHns) — A0XoAbl
OT PEervoHaNbHbIX UIN MECTHbIX HaNOroB, A40XOAbI
OT MCMNO/Ib30BaHUA HaX04ALWErocs B rocyAapCcTBeH-
HOM (MYHMUMNANbHOM) COBCTBEHHOCTN UMYLLLECTBA.

denepanbHble M PperMoHasbHble JOX04bI, Nepe-
pacnpegensemble MyTeM YCTAaHOBAEHUA HOpPMa-
TUBOB OTYUC/IEHUI B PErMOHa/ibHble U MEeCTHble
6roaKeTbl, Ae-GaKTo ABAAIOTCA pPeryavmpyowmmm
aoxogamu. ObpaTMm BHUMAHME Ha TaKoM TEPMUH,
Kak «bloayKeTHOe peryinmpoBaHue», KOTopoe, No
MHEHUI0 HEKOTOPbIX aBTOPOB, NpeacTaBaneT cobol
OOMONIHUTE/IbHBIN NOPAZOK pacnpeaeneHns goXo-
0B, YaCTMYHOe nepepacnpeseneHne GUHaHCOBbIX
pecypcoB mexay bloarKeTamu, ocyLecTBasemoe B
TOM YMC/Ie MOCPEACTBOM YTBEPKAAEMbIX HOPMATH-
BOB OTYMCNeHUIi®. MonyyaeTca, YTo 3aKoHoAATE b-
CTBO OTKa3an0Cb OT TePMMHA, HE OTKa3aBLIMUCb OT
€ro cofepKaHus.

Tak»Ke BbI3blBaeT TPEBOry TO, YTO He MPOU30-
LU0 «MOCTOSAAHCTBA» B 3aKpen/ieHMM HOPMaTUBOB
OTYMC/IEHNI OT deaepanbHbIX U PerMoHasbHbIX A0-
X040B. YCTaHOB/MEHME TO/IbKO 3anpeTa onpeaensiTh
TakMe HOPMaTMBbl 3aKOHAMW Ha OrpaHWYEHHbIN
CPOK AEWCTBUA He MPUBENO K A0/ITOCPOYHOCTU UX
3aKkpensieHua. brogyKeTHas NpaKTMKa MOKa3bliBaeT,
YTO [0 CMX NOP HOPMATUBbI OTYMUC/IEHWNI KaK OT de-
OEpPasibHbIX, TaK U PErMoHaNbHbIX AOXO0A0B nepe-
CMaTpUBatOTCA exerogHo. ExkerogHo BHoOcATCA U3-
MEHEHUs B COOTBETCTBYHOLLME CTaTbM BlogKeTHoro
Kogekca P®. B yacTtHOCTM, B iMTepaType cnpasea-
JIMBO KPUTUKYETCA exerogHoe (3a nocnegHue Tpu
roga) YameHeHne HOpMaTUBOB OTYUC/IEHWNI MO Ha-
JIOTY Ha A0X0oAbl GU3MYECKUX L.

Habntogaetca nogobHan npakTMKa U B CyObEK-
Tax Pepepaumn. Tak, B XabapoBCKOM Kpae 3aKoH
XabapoBckoro Kpasa «0O6 ycTaHOBAEHUU eauHbIX
HOPMATUBOB OTYMCIEHUIN B BOIOAKETbI NOCEIEHNN,
MYHUUMNANbHbIX PAaMOHOB M FOPOACKUX OKPYroB
XabapoBCKOro Kpaa OT OTAeNbHbIX deaepanbHbIX

¥ Tynuna B.B. CTpyKkTypa MecTHBIX GI0[>)KETOB HAIIa 11 COBpe-

MeHHOCTH: Ypoku uctopyn // TocymapcTBeHHas BIacTb U MeCT-
Hoe camoynpasnenue. 2011. Ne 11. C. 12.

28

Hononos B.H., Kpeinosa M.A., IllecrakoB A.B. ®unan-
coBoe 1 6aHKOBCKOe TpaBo. ClIoBapb-CIPaBOYHUK / TIOJ Pef.
O.H. Top6yHoBoit. M., 1997. C. 31.

#  JlanyHosa I.B., ®ait6epr T.B. PazButue Teopyun popmmpona-

HIA J0X0f0B 610mKeToB Poccun // VsBectust VIpkyTcKoit Tocy-
JapCTBEHHOI 9KOHOMIYecKoIt akagemuit. 2014. Ne 1 (93). C. 50.
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LEX RO

Teopemuueckue npob.iemvl ompacaet npasa

Hanoros M cbopos, B TOM YMC/ie HAaNOros, Npeayc-
MOTPEHHbIX CNELNANbHbIMU HAIOrOBbIMU PEXMMa-
MW, U PETMOHA/IbHbIX HANIOTOB, NOA/EXKALLMX 3a4MC-
JIEHMIO B KpaeBoW broakeT», 6bii npuHAT B 2007 T,
M3MeHeHUA B Hero bbian BHeceHbl B 2010, 2012 u
2013 rr.%°

Monaraem, 4TOo HeOBXOAMMO BHECTU U3MEHe-
HUA B brog)KeTHbIM Kogekc PP, Hanpas/ieHHble Ha
3aKpenJieHMe MOHATUA PEryMPYOLWNX [LOX040B,
a TaKXKe YCTaHOBJIEHWE BPEMEHHbIX OrpaHUYeHUM
Mo U3MEHEHUIO HOPMATUBOB OTYMUCAEHWUI OT pery-
NINPYOWMX A0X0A0B. TaKoM CPOK He MOXKeT ObITb
MEHbLLEe CPOKa, Ha KOTOPbIN NaaHMpyeTcs broaxkeT
(TpexnetHero nepuopa). 3To nNo3soauUT bonee a¢-
$EKTUBHO MCNONb30BaTbh AaHHbLIA MeToh pacnpe-
OeNneHnsa LoXon0B.

BmecTe ¢ Tem Mcnosib30BaHME TOIbKO 3TOFO Me-
TOAQ HEBO3MOMKHO, MOCKO/IbKY HWBENMPOBaTb pas-
IM4MA B COLMAJSIbHO-SKOHOMMYECKOM  PasBUTUM
cybbektoB P® M myHMUMnanbHbIXx 06pa3oBaHuMi
nyTeM YCTAHOBNEHWUA HOPMATMBOB OTYUCIEHUI OT
denepanbHbIX U PErnMoHasIbHbIX AOXO40B MOXHO B
cnaboii cteneHn. B HacTosllee Bpems, No OLEHKaM
3KOHOMMCTOB, pa3HULLA Mmexay cybbektamu PO B Ha-
JIOrOBbIX NOCTYMNEHUAX Ha AyLly HacesIeHUA COCTaB-
naet noutm 116 pas. [Mostomy MCNonb3oBaHME me-
TOAA OKa3aHWA NpPAMON GUHAHCOBOM NOAAEPHKKU —
NpeaocTaBNAeHUA  MeXOIOAKETHbIX  TpaHchepToB
TaKXKe ABNAeTCA HeobXxoAMMbIM, HECMOTPA Ha To,
YTO OH He ABAAETCA SKOHOMHbIM, TAaK Kak TpebyeTt
OONONHUTENbHbIX GUHAHCOBbIX 3aTpaT. Kpome Toro,
N3 MeXOIoaAXKETHbIX TpaHCHEpPTOB TO/IbKO AoTaumu
He ABNAIOTCA UeneBbiMM, Ccybcuamm npenocTaBns-
toTCA B Lenax copuHaHcMpoBaHMs (Kak npaswo, B
paMKax LeneBblXx nporpamm), cybseHUmn ans ¢u-
HaHCUPOBAHWA MepeaaHHbIX MNoAHoMouYMi (. 16
BroarkeTHoro Kogekca P®). Cornawlasce B LEIOM
¢ MHeHnem HO.B. ApbaTckolh 0 TOm, YTO Mporpam-
MHO-L,e/1eBOI METOZA, OPraHM3aLLMM AeATENbHOCTU Op-
raHoB Ny6/IMYHOM BNACTU ABAAETCA MPUOPUTETHbLIM
cnocobom ocyulectsneHma GUHAHCOBON AeATeNbHO-
¢3!, XoueTcs OTMETUTb, UTO ero peanmnsauma B chepe
pacnpeaeneHns MexKboaKeTHbIX TPaHCPepToB Bbl-
3bIBaeT MHOMECTBO BONPOCoB. pexae Bcero, npak-
TMKa MOKa3bIBAET, YTO He BCe CybbeKTbl Poccuiickoi
Penepaumn nonagatoT Nog NpesycMOTPEHHble Npo-
rpamMmmamm ycnoBus, B CBA3M C Yem cybcnamm no AaH-
HOW Nporpamme He MoJy4atoT, YTO TO/IbKO YBEANYU-
BAET pa3HULYy B Aoxoaax cybbekTos PO,

* O6 yCTaHOBTEHUM eIMHBIX HOPMATMBOB OTUMC/ICHWI B

GIO/KETHI IIOCEIeHNIT, MyHULIUIIA/IIBHBIX PAIOHOB U TOPOJCKIX
OKpyroB Xab6apOBCKOrO Kpas OT OTAEIbHBIX (efiepambHbIX
HAa/IOrOB U C60POB, B TOM UIC/Ie HA/IOTOB, IPELYCMOTPEHHBIX
CIIel{Ma/IbHBIMI Ha/IOTOBBIMY PEXXMMAMU, U PETMOHA/IbHBIX Ha-
JIOTOB, MOJJIEXAIINX 3a4MCIEHIIO B KPaeBOll OIO/KeT: 3aKOH
XabapoBckoro kpast ot 26 gekabpst 2007 r. Ne 169 (B pep. ot
25.09.2013) // Ilpuamypckue BegomocTu. 2007. 28 oKT6.

3 Apbarckas [0.B. BBemenne n peammsanyus IporpaMMHOTO

6ro/pKeTa: IpaBoBble MpobmeMsl // VIssectusa VIpKyTckoii rocy-
IapCTBEHHOI 9KOHOMMYeCKoIt akagemu. 2013. Ne 3 (89). C. 98.

CoKpallleHMe pasanyMii B HANOroBbIX MOCTY-
NJAEHUAX BOSMOMXKHO NyTEM BHECEHMA U3MEHEHWI B
NnopsafoK ynaaTbl nepepacnpenenaembix Hajao0roB.
OCHOBHbIMW MepepacnpesensieMbiMM HasoramMu B
HacToALllee Bpems ABAATCA denepanbHble Hanor
Ha Aoxoabl GUINYECKMX UL, U Hanor Ha Npubbiab
opraHusaumn. OgHaKO NpU 3a4YUCAEHUN [AHHbIX
Hanoros B bOroaxeTbl cybbekTtoB PP M mecTHble
6roaKeTbl ANCNPONopUMMN B Pa3BUTUKM CyObeKToB
P® 1 myHMUMNANbHbIX 06pa30BaHUI HE TO/IbKO He
COKpPALLAIOTCA, HO U YBE/IMYMBAIOTCA.

TaK, Hanor Ha AoxoAbl PU3MYECKUX SINLL B COOTBET-
CTBUM C NONOXKEHMAMU CT. 226 Hanorosoro Koaekca
P® ynnaumsaetca HanorosbiM areHTOM B BIOAMKET He
Mo MecCTy yyeTa KaxKAoro HanoronaaTtesblimKa, a no
MeCTY y4YeTa Ha/loroBoro areHTa (060cobeHHbIX noa-
pa3zeneHnin HaIoroBOro areHTa) B HaJI0rOBOM Opra-
He. Mony4yaeTca, YTo AOXOL4 OT AAHHOTO Hanora byaer
noJly4aTb HE MEeCTHbIN BIOAMKET MO MECTY *KUTENbCTBA
$ur3MYECKOro MLa, @ MeCTHbIM BIoAXKeT Mo MecCTy Ha-
XOXAEeHWNA paboTogatensa — HaNoroeoro areHTa. Oco-
6€eHHO aKTyasbHa AaHHasA npobnema Aaa noceneHun,
HaXOAALLMXCA PAAOM C KPYMNHbIMM FOPOAAMMU.

Henpoctaa cutyauua ana cybbektoB PP ckna-
[ObIBaeTCA B HAcTosLLee BpeMa B 06/1aCTM Hasora Ha
nNpubbINbL OpPraHn3auuii, NOCKO/IbKY 060c06/1eHHble
noApasaeneHmsa opraHn3aLni, He ABAAACL CaMOCTOA-
Te/IbHbIMM HA/IOTONAATENbLUMKAMM, UCHUCAAIOT HANOT
Ha NpubbIIb OPraHn3aLMIi NO MECTY CBOETO HaxoXae-
HUA He ncxoaa 13 GakTUYECKK NoJTyYeHHOM NPUbbLINK,
a ucxods U3 Ao0NM NpubbIIY, NPUXOAALLENCA Ha 3TU
060cob/1eHHble MoApa3ae/eHns, PacCcyUTbiBaeMomn
B COOTBETCTBMU C NONOXKEHMAMM CT. 288 Hanorosoro
Kofekca PO Kak cpegHaa apudmeTnyeckasn BeMUnHa
YAENbHOro Beca CpefHeCnMCcOYHOM YUCIEHHOCTM pa-
H6OTHMKOB (pacxooB Ha onnaTy TpyAa) U yaeNbHOro
BECA OCTAaTOYHOW CTOMMOCTU aMOPTU3UPYEMOTO UMY-
wectsa 3toro o60cobseHHOro noapasaeneHus co-
OTBETCTBEHHO B CPEAHECMMCOYHOM YNCNEHHOCTU pa-
H6OTHMKOB (pacxodax Ha onsiaTy TPyaa) U OCTaTOUHOM
CTOMMOCTN aMOPTU3MPYEMOTO MMYLLECTBA B LIEIOM
MO Ha/I0ronNaTeNbLUMKY.

MN3meHMB NOPALOK UCYMCAEHUA U YNNATbI ITUX
HA/I0roB, MOXHO onpegeneHHbIM 06pa3om cokpa-
TUTb AUCNPOMNOPUMM B HANOTOBOM MOTEHUMane
cybbektoB PP u mMyHuMumnanbHbix 0bpa3oBaHuUi,
YTO NO3BONUT HONIEE 3KOHOMHO pacnpesennTb [o-
XOAbl MeXAy Pa3NMYHbIMU 3BEHbAMW OLOAKETHOM
cmuctembl PO,
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Abstract

The article examines the problems associated with the distribution of income among the various levels
of public authorities — the Russian Federation, the subjects of the Russian Federation and municipalities.
The author analyzes the concept of federalism in the fiscal area, the system of taxes and fees of the Rus-
sian Federation, the tax authority of the subjects of the Russian Federation and municipalities, as well as
a system of redistribution of income between the links of the budget system of the Russian Federation.
The author investigates methods to transfer income between the levels of the budget system — a method
of deductions from federal and regional income and the method of direct financial support. The meth-
odological basis of the study was the dialectical method of knowledge of legal reality, the systematic and
structural method, logical, formal legal, historical legal and comparative legal methods. The article pres-
ents a comprehensive study of the problems that arise both when introducing and establishing regional
and local taxes, consolidating tax lawmaking competence of Russian regions and municipalities, and when
redistributing federal and regional income between the links of the budget system. The analysis led to
the conclusion about the need for changes to the Budget Code of the Russian Federation, in particular
enshrining the concept of «regulatory income» and setting time limits for their establishment. In addition,
there was made the conclusion about the need to change the order of calculation and payment of tax on
personal income and corporate income tax.

Keywords
Government income, municipal income, centralization of tax authority, regulating income, fiscal federal-
ism, property taxes, deduction method, financial support, income tax, profit tax.
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LEX RUSSICA

Teopemuueckue npobsembl ompaceii npasa

A.B. CaBoCbKUH*

CUCTEMA 3AKOHO[ATEJIbCTBA
Ob OBPALLEHUAX TPAXKOAH

AHHOMayuA. B cmamee npoaHaau3upo8aHsl 30KOHbI U MOO3AKOHHbIe aKMbl, pe2aameH-
mupyrowue nopAa0oK noda4yu u paccmompeHus obpauweHuli epaxcoaH. PaccmompeHsi
yHUBepcasbHble, crieyudsasHble U 00nosHUMesbHble 3aKOHbl 06 obpaujeHusx, onpede-
/1IEHO Mecmo 3aKOHO08 cybvekmos P® 8 peaynuposaHuUU npagoso2o uHcmumyma obpa-
weHul epaxcdaH. OmoesibHO uccnedosaHa npobaemamuKa NOO3aKOHHbIX AKMo8 06 06-
paweHuU epaxoaH, NPUHUMAeMbix 8 MopAoKe 0esneaupo8aHHO20 MPA8OMEopPYeCcmad, 8
mom Yucsie opeaHamu MecmHo2o camoynpasnaeHus. Ocoboe BHUMAHUe yoesneHo uepap-
Xuu aKkmoes 06 obpauwieHuax 2pax0aH, 8 MOM YUCse 80MNPOCAM COOMHOWEHUS AKMOo8
06 obpaweHusax ¢ ®edepasnbHbim 3aKoHOM «O ropsaoKe paccmompeHusa obpauweHul
epaxcdaH Pocculickoli ®edepayuu». lybaukayus no020mossieHa Ha 0CHose obuwjeHayy-
Ho2o duanekmu4yecko2o memoda. CrieyuasnsbHbIMU Memooamu, UCrOoAb308AHHbIMU MPU
nodezomosKe nybauKayuu, A6A910MCA: CUCMEMHO-CMPYKMYpPHbIl, popmMasibHO-OpUOU-
yeckull, noauveckull u cpasHumMenbHo-rnpasosoll. Bcmamee npedcmasneHa ueso0cmHas
cucmema 3aKoHooamesiscmea 06 obpauweHusx epaxo0aH, Komopasa eKa4Yaem 8 cebs
YPOB8eHb 30KOHO8 U MOO30KOHHbIX AKMO8, MPU 3MOM 30KOHbI Mo0pa3desneHsbl Ha yHU8ep-
casnbHble, creyuassHslie U 00noaHUMesbHble, a Mo03aKoHHbIE KMbl — HA 0ObIYHbIE U
npuHamMeolie 8 nNopsoke Aesneaupo8aAHHO20 MPABOMBOPHYECMBA. YCMAHO8/1eHA Uepapxus
aKkmos 06 obpaujeHuax epaxdaH. BoiseneHbl hakmeol npuHAMUA akmos 06 obpauwjeHuu
2paxOaH He yrosHOMOYEHHbIMU HAa MO cybbekmamu npasa u cghopmysupo8aHsi rnpeo-
/I0#(EHUSA M0 CO8epPUIEHCMB0B8AHUIO 30KOHOOaMeNbCMEa.

Knrouesole cnoea: obpauwjeHue, obpaujeHue epax0aHuHa, 3aKoHodamenscmeao 06 06-
paweHusax, cucmema 3aKOHO0aMenbCmaed, 3aKOH, M003aKOHHbIU akm, #canoba, 3asesne-
Hue, npedsioxceHuUe, NPaso Ha obpaweHue.

paBoO rpakgaHWHA HanpaBaATb obpalleHua

npeaycmotpeHo cT. 33 KoHctutyummn PO, a

Takxe cT. 21 eknapauunm npas n ceobog ye-
NioBeka M rpaxkgaHunHa PCOCPL. Kak cnpaBeanmso
oTmeuyeHO B.[l. 30pbKMUHbIM?, Ha MeXAyHapoaHO-
NpaBOBOM YpOBHEe NpPaBo Ha obpalleHMe COOTHO-
CUTCA C NonoXeHuamn ct. 19 Bceobulelt aeknapa-
UMM npasB 4yenoseka® u ct. 19 MexayHapoaHoOro
MaKTa O rpa*KAaHCKMX M NoauTuYeckux npasax®. K
3TUM HOPMam MOXHO A06asutb cT. 10 u 13 Koh-

' Tloctanosnenne BepxosHoro Cosera PCOCP ot 22.11.1991

Ne 1920-1 «O Jlexnmapauyn npas u cBOOOL 4eJloBeKa 1 rpaXkjia-
unHa» // Bemomoctu CHJII u BC P®. 1991. Ne 52. Cr. 1865.

*  Kommenrapnit k Koncturyunu P® / nop pep. B.JI. 3opbku-

Ha. M., 2011. C. 341.

*  Bceobmias fieK/maparius pas deioBeKa: IpUHATa [eHepaTbHOI

Accambreeit OOH 10.12.1948 // Poccmiickas rasera. 1995. 5 anp.

* MeXyHapOogHblil TakT oT 16.12.1966 «O rpa)kAaHCKUX 1

TIONMNTHYECKUX TpaBax» // bionnerens Bepxosroro Cyma PO.
1994. Ne 12.

BeHuMn CoseTa EBponbl O 3almnTe NpaB YesnoBeKa
M OCHOBHbIX cB0b0A®, a TaKkKe cT. 11 KoHBeHuuK
CoapyrkectBa Hesasmcmmbix focygapcts o npasax
M OCHOBHbIX CBObOZax yesnoseka®. BmecTe ¢ Tem
HW OfHA U3 MeXAYHapOoAHbIX HOPM (B TOM uucne
NPUBEAEHHbIX BbllLe) He NpeaycMaTpMBaeT NpaBo
Ha obpalleHne B YNCTOM BUAE (€CN HE YUUTbIBATD
NnpaBo Ha Nogayvy obpalleHnt B MexayHapoaHble
NpaBo3alLUTHbIE OpraHu3aumm, Hanpumep B Espo-
Nnemnckuii cya no npasam yenoseka’). YHUBepcasb-
HOe MeXAYHAapOAHO MpU3HaBaemoe MpasBo Yeso-

> KouBeHUMs 0 3aluTe IpaB YeIOBeKa I OCHOBHBIX CBOOO,.

3akmodena B I. Pume 04.11.1950 // Bronnerenb MexXyHapon-
HBIX J0roBopos. 2001. Ne 3.

¢ Kousenuus CoppyskectBa HesaBucumbix TocymapcTs o mpa-

BaX M OCHOBHBIX CBOOOIAX dYe/loBeKa (3akmoueHa B MmHCke
26.05.1995) // Bro/eTeHb MEXX[yHAPOSHBIX IOTOBOPOB. 1999. Ne 6.

7 KOHBeHLU/II/I O 3alllTe IIpaB Y€JI0BE€Ka 11 OCHOBHbIX CBO()OI[.

3akmioyeHa B . Pume 04.11.1950 // BronneteHb MeXyHapOX-
HBIX J0roBOpoB. 2001. Ne 3.
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A.B. CABOCbKHH

LEX WUSSIC:

BEeKa Ha obpalleHne B opraHbl Ny6aMYHOM BAACTU
OTCYTCTBYET, XOTA MOMbITKM €70 3aKpeneHnaA npes-
NPUHUMAIUCL, Hanpumep npu paspaboTke Bceob-
Wwen AeKknapaunmn npas yesnosekas.

EANMHCTBEHHDBIN MEXAYHAPOAHbIN aKT, NpPAMO
npegycmatpmsBarowmMini 06A3aHHOCTb CTPaH rapaH-
TMPOBATb NPABO rpaxaaH Ha obpalleHne, — Pe3so-
mouua 53/144 leHepanbHoit Accambnen OOH®. Co-
rNacHo ee CT. 8 «KaxA4blii BNpaBe, UHAMBUAYANbHO
WM COBMECTHO C ApYrMMM, NPeACTaBAATb B MPaBu-
TENIbCTBEHHbIE OPraHbl U YYPEXAEHUA, @ TaKXKe B
OpraHu3aLmn, 3aHMMatoLwmMecs BegeHnem rocyaap-
CTBEHHbIX A&/, KPUTUYECKME 3aMeYaHns 1 npeano-
YKEHWUA OTHOCUTENBbHO YAYULLIEHUA UX AEATENbHOCTH
M NpuBAEKATb BHUMaAHMKeE K 1t06oMy acneKkTy ux pa-
60oTbI». CornacHo cT. 9 Pesonouum «4enoBek, Ybm
npasa nam ceoboabl NPeAnoNoXKMTENbHO HapyLle-
Hbl, UMEET NPABO JIMYHO NN Yepe3 NOCPEeaCTBO 3a-
KOHHO YMNOJIHOMOYEHHOTO MpeACcTaBUTENA Hanpa-
BUTb »Kanoby B He3aBUCMMbIA, BECnPUCTPACTHbIN
N KOMMNETEHTHbIN cyaebHbIN N MHOM OpraH, pac-
CYMTBIBATbL HA ee Be3oTaraTe/IbHOE PacCMOTPEHME
3TUM OpraHom B xoge nybaunyHoro pasbupartenb-
CTBA M MNOAYYUTb OT TAKOFO OpraHa, B COOTBETCTBUM
C 3aKOHOM, pelleHure, NpeayCcMaTpMBatoLLEee Mepbl
MO WCMPaBNEHUIO MOOMXKEHMA, BKALOYaA Nobyo
HaZ/exallyo KOMMNeHCaLUMIo, B C/ly4ae HapyLleHus
npaB MAM cBO6OA 3TOrO NMLA, @ TaKXKe NpaBo Ha
NPUHYAUTENbHOE UCMONIHEHWE 3TOTO PELUEHNA UK
nocTaHoBNAeHMA 6e3 HeonpaBAaHHOMN 3aEPIKKUY.

K coxaneHuto, HECOMHEHHO NPOrPecCcUBHYIO U
AeMOoKpaTuiHyto Pesontouuto feHepanbHoOM Accam-
6nen OOH Henb3Aa npu3HaTb MCTOYHWUKOM MpPaBa,
TaK KaK 3TOT aKT cam no cebe He nmeeT oba3atenb-
HOW OPUAMYECKOWN CUAbI (B OTANYME OT peLleHUi
CoseTa besonacHoct OOH), ABnseTca pekomeHaa-
umen n obnagaet ANWb MOPASIbHO-NOAUTUYECKMM
3HayeHnem®, a chopmynnpoBaHHbIE B HEl Moso-
YKEHUA HOCAT OPUEHTUPYIOLLMIA XapaKTep.

Ha depepanbHOM ypoOBHE B TE4EHUE AOBO/IBHO
NPOAO/IKUTENBHOTO BPEMEHM, B TOM YMCae Nocae
npuHATUA KoHcTUTYuum PP, nopsaaok paboTbl ¢ 06-
paweHnAMM rpaxaaH peryamposanca Ykasom [pe-
3nagnyma BepxosHoro Coseta CCCP «O nopasake
PacCMOTPEHMA NPeaNoKeHNM, 3aABIEHNIN U XKanob
rpakgaH». B HacToslee Bpems B Poccuu OeincTBy-
eT bonee cTa peaepasibHbIX 3aKOHOB M TbICAYM NOA-
3aKOHHbIX aKTOB, B TOW UJIN MHOW Mepe periameH-

8 IxoncoH I. Maugat Opranusanuyu O6begHeHHbIX Harmit

B obmacTu mpaB denoBeka // JleiicTByIolee MeXTyHApPOTHOE
mpaso. T. 2. M., 1996. C. 61.

o HeKlIapaLH/IH O IIpaBe " 00513aHHOCTI OTAEIbHBIX JINLY, TPYTIIL

Y OPraHOB OOIIeCTBA MOOLIPATH U 3AIMIATH OOIIeNpU3HAHHbIE
[paBa Ye/loBeKa 1 OCHOBHbIE CBOOOABI (IIPUHATA B T. Hb}o—]7[op1<e
09.12.1998 Pesomonneit 53/144 Ha 85-M IJIeHADHOM 3ace[jaHUN
53-i1 ceccun Tenepanbhoit Accam6bren OOH) // CIIC «Koncymb-
Tta"TIIMI0C».

1 Any¢puena JLII. O6 MCTOYHMKAX MEXJYHAPOLHOTO YacT-
HOro mpaBa (HEKOTOpble BOMPOCHI Teopui) // MOCKOBCKMi
JKYPHaJl MeXXIYHapOIHOTO IpaBa. 1994. Ne 4,

TUpYOLWMe NOpAAOK NOJAYM U PacCMOTPeHUs 0b-
paweHnin. Mpn 3TOM OCHOBOMOAAFAIOLMM AKTOM,
peryanpyowmm npaBoBOM WHCTUTYT obpalleHui
rpaxkaaH, asnserca ®epepanbHbll 3akoH «O no-
psAfike paccMOTpeHuns obpalleHuii rpaxkaaH POyt
(manee — depepanbHbii 3akoH No 59-d3). OH
onpeaenun TpeboBaHuA K popme obpalleHus, no-
PAAKY ero nofavm 1 paccCMOTPEHMSA, O4HAKO 3aKOH
He B COCTOSIHUW YperyanposaTb BCEro MHOroobpa-
31A KMU3HEHHbIX CUTYaLMI, CBA3AHHbIX C BOJIEU3b-
ABNEHUEM TPaXKAaH, YTO M Npesonpesenmno npu-
HATME MHbIX 3aKOHOB 06 06 paLLEHUSAX.

Mpobnema 3akoHoAaTeNnbCTBA 06 0bpaLLeHMAX
rpak4aH 3aKkyaeTca He B 06MAMM aKTOB, perna-
MEHTUPYIOLWMX MPaBo Ha obpalleHne, a B OTCYyT-
CTBUM UX cUCTEMbI. TaK, NpeaMeT NPaBoOBOro pery-
NIMPOBAHUA OTAENbHbBIX 3aKOHOB OKA3a/ICA CMENK-
HbIM, YTO MOPOAMNO NPOTUBOPEYMA U KOAJU3IUMN.
Hanpvmep, mano M3y4yeHHOW B HayKe U HepeLleH-
HOM Ha NpakTUKe aBasetca npobsema cooTHouWe-
HMa Hopm PepepanbHoro 3akoHa Ne 59-03 n depge-
panbHOro 3akoHa «06 opraHM3auMu NpegocTaBe-
HWA roCyAaPCTBEHHBIX U MYHULMNANbHbIX YCAYT».

[pyrum HeraTMBHbIM CAeACTBMEM OTCYTCTBUA
CMCTEeMbI 3aKOHOAaTe/IbcTBa 06 0bpalLeHUsax aBA-
eTcA NPUHATME KHOBbLIX» 3aKOHOB 06 0bpaLLeHUnAX
6€e3 nUx NPUBA3KM K HOpMam yHMBepcanbHoro de-
AepanbHoro 3akoHa Ne 59-d3, yto nopoanI0 MHO-
»KecTBeHHoe aybaunposaHue. Hanpumep, Tpebosa-
HWA K 3anpocy MHOPMaLLMK, a TaKKe NpaBuIa ero
paccMOTpeHUsA, ycTaHOBNEHHble PeaepanbHbiM 3a-
KoHom «O6 obecneyeHnn gocTyna K MHbopmaLmn
0 AeATENIbHOCTU rOCYAaPCTBEHHbIX OPraHOB M Opra-
HOB MECTHOro CamoynpasaeHUa»2, NOYTU MOSHO-
CTbIO MAEHTUYHBI HOpMmam DenepasbHOro 3aKOHA
Ne 59-@3. B yem CMbICI MMEIOLWMXCA Hecyle-
CTBEHHbIX OT/INYMI, PAaBHO Kak U Ayb6AMpOBaHMA —
HEeACHO.

[Ona nocTpoeHns CTPOMHOM U ya06HOM cucTemMbl
3aKOHOAATENBCTBA HEOOXOAMMO BCE MMetoLLMecs
aKTbl 06 0bpalleHUAX rpaxkaaH pasgennTb Ha ABe
6onblwne rpynnbl: Te, KOTOPble CaMOCTOATENbHO
YCTaHaBAMBAOT NOPALOK NOJAYM U PACCMOTPEHMUA
obpalleHunin, n Te, KoTopble AyOANPYIOT NOIOKEHUSA
akToB nepsoi rpynnbl. C yyeToM aKToB CyO6beKToB
depepaLmm 1 opraHoB MECTHOFO CaMOYNpPaBAEHUSA
BTOpasA rpynna BbIMAAUT ABHO 6onee MHOroyuc-
JNIEHHOW, XOTA KaKoro-nnmbo camocToATeNIbHOTo HOpP-
MaTUBHOTO 3HAYEHWSA 3TU AKTbl HE UMEIOT.

[na NpakTUKW M IOPUANYECKOM HayKu cylie-
CTBEHHbIV MHTEPEC NPeACTaBAAET UMEHHO NnepBas
rpynna aktos, CUCTEMA KOTOPbIX B HAaCTOALMIA MO-

11

Depepanbublii 3akoH oT 02.05.2006 Ne 59-03 «O nopsagke
paccMoTpeHMsA obpamiennit rpakian PP» // Cobpanue 3ako-
HomarenbcTBa PD. 2006. Ne 19. Cr. 2060.

2 DepepanbHbiii 3akoH 0T 09.02.2009 Ne 8-D3 «O6 obecmeye-
HUM JOCTyHa K MHQOPMAINHU O JIeATeIbHOCTY TOCYAapCTBEH-
HBIX OPTaHOB U OPraHOB MECTHOTO camoynpasnerusa» // Co-
6panue 3akoHozarenpctsa PO. 2009. Ne 7. Cr. 776.
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Teopemuueckue npob.iemvl ompacaet npasa

MEHT CKNAAblBAETCA XaOTUYHO W BK/IOYAET B cebsA
aKkTbl oT KoHcTUTyumMmn PO a0 pelueHuin mecTHbIX
NpeacTaBUTENIbHbIX OPraHOB (MPUHATLIX B PamKax
[eNerMpoBaHHOro HOPMOTBOPYECTBA).

MpoaHanusmpyemv. 1n 2 cr. 1 ny. 1cr. 3 Pege-
panbHOro 3akoHa Ne 59-d3, cornacHo KoTopbim pe-
aNn3auma rpaXkgaHMHOM KOHCTUTYLLMOHHOIO NpaBa
Ha obpallleHne OCyLLEeCTBNAETCA B COOTBETCTBUU C
Ha3BaHHbIM DesepanbHbIM 3aKOHOM UK UHBIM de-
AepanbHbIM 3aKOHOM (B TOM uucie dpegepanbHbIm
KOHCTUTYLIMOHHbIM 3aKOHOM). M3 3TUX HOpPM BbITe-
KaloT [ABa BaKHeWwux BbiBoga. Mepsbiii: B Poccun
CYLLLECTBYIOT Pas/iMyHble 3aKOHbI, PerlamMeHTUpYto-
LLMe NOPALAOK NoAAUYM U PAaCCMOTPEHUA 0bpaLLEHN,
npu atom PeaepasibHblit 3akoH N2 59-P3, HecmoTpA
Ha TO, YTO fABAAeTcA 6a30BbiM (YHMBEpPCanbHbIM),
NPUMEHAETCA NO OCTAaTOYHOMY MPUHLMMY, T.€. B CU-
Tyaumax, Koraa apyrue 3akoHbl MpUMeHeHbI 6bITb He
MoryT. BTopoit BbiBOA: NPaBOBON MHCTUTYT obpalle-
HWI FpaXkaaH He MOXKET PeryIMpoBaTbCA Ha YPOBHE
MOA3aKOHHbIX aKTOB, 3@ WCK/AOYEHWEM CUTYaLMM,
NPAMO yKa3aHHbIX B defepasibHOM 3aKOHe, TaK Kak
MHOE NPAMO NPOTMBOPEYUUT U. 2 cT. 1 PeaepanbHOro
3aKkoHa Ne 59-03.

CornacHo u. 2 ct. 3 PegepanbHoro 3akoHa Ne 59-
®3 3aKOHbl M WHble HOPMATMBHbIE MPABOBbLIE AKTbI
cybbekToB Pepepaumm MOryT yCcTaHaBAMBaTb MOSO-
YKEHMSA, HanpaB/eHHbIE HA 3aLUMTY NPaBa rpaxaaH Ha
obpallleHne, B TOM YMC/e YCTaHAB/IMBATb FApaHTUM
npasa rpakaaH Ha obpalleHne, AONOHAKOWME Ta-
PaHTUK, NpesycMOTpeHHble PeaepanbHbIM 3aKOHOM
Ne 59-33. daKkTUYeCcKM pedb MAET O TOM, YTO CyObeK-
Tol Pesepaunmn HageneHol NPaABOM YCTaHAB/MBATH
[OOMNO/IHUTE/IbHbIE 06A3aHHOCTU ANA ajpecaTa obpa-
LLLEHWA, HO He A/1A 3aABUTeNA.

MMeHHO 3TM TpW Te3uca CAy»KaT OTNPaBHOM
TOYKOW MOCTPOEHUA CUCTEMbI 3aKOHOAATE/NbCTBA
06 obpauweHua rpaxkgaH. CornacHo MM cuctema
obpaueHuin rpaxkaaH B Poccuiickonn ®epepauunm
BK/IIOYAET A,Ba YPOBHA: YPOBEHb 3aKOHOB (Noapas-
Aenaembln Ha noaypoBHU: deaepanbHbIn U cybb-
ekToB ®enepaLmm) U ypoBEHb NOA33aKOHHbIX aKTOB.
YpoBeHb MeayHapOoAHbIX aKToB 06 0bpalleHuAX B
npegmeT HacToALlen nybanKaumMm He BXOAUT, XOTA
NoTeHLUMaAbHO MOXKET BblaenaTbeals.

I. 3aKOHbI 06 06paLLeHUAX rpaXKaaH

Kak y»ke 6bl10 oTMeueHo, deaepasnbHbie 3aKo-
Hbl, PernameHTUpYyIoLLIME NOPAZAOK Nnogaym u pac-
CMOTpPEHUA 06paLLEHNI, MHOTOUYNCAEHHbI, U YAC/IO
MX C KaxKAbIM rofloM TO/IbKO yBe/nuMBaeTcsa. Bme-
CTe C TeM B 3aBUCMMOCTM OT 06bema U xapakTepa
HOPMaTUBHOIO PEryIMpoBaHNsa UHCTUTYTa o0bpa-
LLEeHMI rpaxkaaH UX MOMKHO MoapasaennTb Ha Tpu
rpynnbi.

B IlreipoBa E.II. KoHCTMTYLMOHHOE IIpaBO dYenoBeKa U

Ipa[JaHNHA Ha oOpallleHle B MEXTOCYapCTBEHHbIE OpraHbl
110 3alliTe IIpaB ¥ CBOOOX dermoBeKa: aBToped. AucC. ... KaH.
1opuf. HayK. Caparos, 2007. C. 22.

Mepsyto rpynny npeactasnfaetr PepepanbHbiii
3aKoH N2 59-®3, KoTopbl ABAAETCA YHMBEpCasb-
HbiM (06LWMM) 3aKOHOM U pernameHTUpyeT noaa-
4y ntobbix obpalweHnin B ntobble opraHbl BAACTy,
YUPENKOEHUA M OpraHusaumn, peanusyolime ny-
611MYHO 3HaUYNMBble PyHKUMK. PeaepasibHbIi 3aKOH
No 59-®3 npumeHsaeTca K ntobbiM BosensbsB/e-
HUAM MHOMBWAA, ECIU UX PAaCCMOTPEHUE HE MoA-
najaert noj AeWCcTBME MHbIX (crneumanbHbIx) 3aKo-
HoB. Hanpumep, kanoba Ha KOHKpeTHOe AencTeme
(be3speicTBMEe) NOMOLLHUKA Cy[bM, He cBA3aHHasn
C OTNpaBieHWe MpPaBOCYAMA, He noanagaeT noj
OEeNcTBME COOTBETCTBYIOLLEFO MPOLLECCYaIbHOTO
KoAeKca M paccmaTpuBaeTca npeacenaTesem cyaa
Nno yHMBepCcanbHbIM npasuaam PegepanbHoro 3a-
KoHa Ne 59-d3.

BTopas rpynna 3aKOHOB — 3TO 3aKOHbI, YCTa-
HaB/AMBAKOLLME MPUHLMMMANBHO OTIMYHBIA OT Pe-
AepanbHoro 3akoHa Ne 59-®3 nopAagok Hanpasne-
HMA M paccMoTpeHuns obpalleHnin. Kak npasuno,
Le/b TaKMX 3aKOHOB 06ecneYnTb KOHKPeTHoe Cybb-
eKTMBHOE NpaBo YenoBeKa NMbo NpesocTaBuTb [0-
NONIHUTENbHbIE tOPUAMNYECKME TFapaHTUKU. [ocTu-
YKEHME TaKOoM LLenn COOTBETCTBEHHO npeagnonaraeT
ocobble TpeboBaHMA K popme obpalleHnsa n npo-
ueaype ero paccmoTpeHua. MnaBHaa ocobeHHOCTb
CNeumnanbHbIX 3aKOHOB 3aK/OYaeTcA B TOM, 4TO
OHM NONHOCTbIO BIOKUPYIOT NpumeHeHue degpe-
panbHOro 3akoHa Ne 59-03.

B pamKax CTaTbu He CTaBMTCA 3aja4a nepeymnc-
NINTb BCE CheuMasibHble 3aKOHbl, CAMOCTOATENIbHO
perynvpytowme NopaLoK Nogayvm U pacCMoTpeHuA
obpalleHunin rpaxkaaH, oAHaKo B yucse Hanbonee
3HAYMMDbIX 1A TPaXKAaH cieayeT Ha3BaTb:

a) Bce deaepanbHble NpoueccyasbHble Kogek-
cbl (AMK PO, TTIK PO, YNK PD; KoAlN P®), a Takxke
denepanbHbil KOHCTUTYLMOHHbIA 3aKOH «O KoH-
ctutyumoHHom Cyae Poccuiickoit depepaummn»t®
M 3akoH P® «0O6 ob)kanoBaHWW B Cyd AeNCTBUM
M pelleHnin, Hapylwalwmx npasa M cBoboabl
rpaxkaaH»’s;

6) ®denepanbHblit KOHCTUTYLIMOHHbINA 3aKOH
«06 YNo/HOMOYEHHOM MO MNpaBaM YesloBEKa B
Poccuiickon ®epepaumnmn»i® n deaepanbHblii 3aKOH
«06 YyNONHOMOYEHHbIX MO 3aLuTe NpaB npeanpu-
HUMaTenen B Poccuiickont Peaepaumnn»t’;

" Qepepa/bHblil  KOHCTUTYLMOHHBIN 3akoH oT 21.07.1994

Ne 1-®K3 «O Koncruryumontom Cyze Poccuiickoit Peneparym» //
Cob6panne 3akoHOmarenbcTBa PO, 1994. Ne 13. Cr. 1447.

15 3akoH PP ot 27.04.1993 Ne 4866-1 «O6 o6xanoBaHnu B Cyz,
IeICTBUIL U PelIeHNit, HapYLUIAIOUMX IIpaBa U CBOOOIBI Tpax-
man» // Bemomoctut CHJII u BC P®. 13.05.1993. Ne 19. Cr. 685.

6 depepanbHbIl KOHCTUTYLMOHHDI 3aKOH OT 26.02.1997

Ne 1-®K3 «O6 YronHOMOYeHHOM I10 TIpaBaM denoBeka B Poc-
cuiickoit Pepeparyn» // CobpaHue 3akoHoparenpcta PO.
1997. Ne 9. Cr. 1011.

7 ®epepanbHbii 3aK0H 0T 07.05.2013 Ne 78-03 «O6 yronHo-
MOYEHHBIX 110 3alljiTe IpaB NpefIpuHuMaresneii B Poccuiickoin
Depepannn» // Cobpanne 3akoHomarenpctsa PO. 2013. Ne 19.
Cr. 2305.
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LEX WUSSIC:

B) PenepanbHbiii 3aKoH «O6 opraHuMsaumm npe-
[OCTaB/IeHNA TOCYAAPCTBEHHbBIX U MYHULMMNAIbHbIX
ycnyr»®® (a umeHHO ero «HoBaa» m. 2.1 ycTaHOBUB-
LwanA cratyc aocyaebHom Kanobbl Npu npeaoctasie-
HWM FOCYAaPCTBEHHbIX Y MyHULMNAAbHbIX YCAYT);

r) ®depepanbHble 3akoHbl «06 obecneve-
HUKW JocTyna K MHGopmaLmm O AeATeNIbHOCTU To-
CYOAPCTBEHHbIX OPraHOB M OPraHOB MECTHOrO
camoynpasneHum»®® n «06 obecneyeHmun aoctyna
K MHbopMaLuumM O AeaTeNbHOCTU cyaoB B Poccuin-
ckont depepaunmn»®® (yctTaHOBUBLUME HOBbIA BU,
obpalleHunii — 3anpoc uHdopmauum);

n) Hanorosbili koaekc PO, deaepanbHbili 3aKOH
«O TamoKeHHOM perynmpoBaHumn B PO»2t 1 KoAn
P®, yctaHOBMBLUME CrieLMasibHbIM NOPAAOK 06XKa-
loBaHUA AeicTBuiA (6esneliictBmMA) COOTBETCTBYHO-
LWMX OPraHOB M AONKHOCTHbIX L, U apyrue dege-
pasibHble 3aKOHbI.

TpeTbA rpynna 3aKOHOB — 3aKOHbl, KOTOpble
OOMONHAKT YHMBEpPCA/bHbIA MexaHM3m ob6rKano-
BaHWA OTAE/IbHbIMU 3/IeMEeHTaMK, HO He dopmu-
PYIOT CAMOCTOSTE/IbHbIX MPaBOBbIX NOAUHCTUTYTOB
obpalleHuit rpaxaaH, T.e. He 6I0KMpPYIOT AelcTene
depgepanbHoro 3akoHa Ne 59-d3, a Anwb YacTUYHO
KoppeKTupytoT ero. Hanpumep, ®eaepanbHbiit 3a-
KOH «O 3aluuTe NpaB M 3aKOHHbIX MHTEPECOB NHBE-
CTOPOB Ha PbIHKE LLEHHbIX Bymar»?, He MeHsA YHU-
BepcasibHbiXx TpeboBaHMN K ¢dopme obpalleHui,
YCTaHaB/IMBAET COKPALLLEHHbIV CPOK UX paccmoTpe-
Hus (cT. 7).

Opyrim npumepom MOXKeT CyKuTb eaepanb-
HbI 3aKOH «O cogepKaHnM Nog cTpaxken nogospe-
BaeMbIX 1 06BMHAEMbIX B COBEPLUEHMM NPECTynae-
HUAY» COMNAcHO CT. 21 KOTOPOro «npeasioXKeHus,
3aAB/IeHMA U Kanobbl, agpecoBaHHble MPOKYPOpY,
B CY4, UM MHble OpraHbl roCyAapCTBEHHOW BNACTMY...
LeH3ype He MOANEXKAT M He Nno3gHee cieaytole-
ro 3a gHem nogayv paboyero AHA HAMpPaBAAOTCS
afapecaty B 3are4yaTaHHOM nakeTe»?,

8 DepepanbHbIi 3aKoH 0T 27.07.2010 Ne 210-®3 «O6 opra-
HU3AIUM TIPeOCTAB/IeHN TOCY[APCTBEHHBIX I MYHUIINIA/Tb-
HbIX yoryr» // CobpaHne 3akoHomaTenbctsa PO. 2010. Ne 31.
Cr. 4179.

19 Qepepanpublii 3akoH 0T 09.02.2009 Ne 8-D3 «O6 obecmede-
HMU JJOCTYIA K MHOPMALMU O HeATeNbHOCTU TOCYHapCTBEH-
HBIX OPTaHOB ¥ OPraHOB MECTHOTO camoympasnerys» // Co-
6panne 3akonoparenbcrta PO. 2009. Ne 7. Cr. 776.

2 QepnepanbHblil 3aKOH 0T 22.12.2008 Ne 262-P3 «O6 obe-
ClieyeHMM JIOCTYNA K MHGOPMAIMU O JeATeTbHOCTU CYLOB B
Poccumitckoit Oeneparyn» // CobpaHne 3akoHOzaTenbcTBa PO,
2008. Ne 52 (4. 1). Cr. 6217.

*! QepepanbHblil 3aK0H oT 27.11.2010 Ne 311-®3 «O Tamo-
JKeHHOM perynupoBanun B Poccuiickoir ®epepanun» // Co-
6panne 3akonomarenpctea PO. 2010. Ne 48. Cr. 6252.
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Denepanbublit 3aKoH 0T 05.03.1999 Ne 46-D3 «O sammre mpas
VI 3aKOHHBIX MHTEPECOB VHBECTOPOB Ha PhIHKE IIeHHBIX Oymar» //
Cobpanne sakoHogatensctsa PO. 1999. Ne 10. Cr. 1163.
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DepepanbHblil 3aKoH oT 15.07.1995 Ne 103-D3 «O copep-
JKaHUM TIOJ] CTPaXKell HOJ03peBaeMbIX ¥ OOBMHAEMbIX B COBEp-
meHun npectymwieHnit» // CobpaHue 3akoHOfaTenbcTBa PO.
1995. Ne 29. Cr. 2759.

AHanu3 TpeTbel rpynnbl 3aKOHOB BbIABWUA Ha-
Nndyme TpeboBaHMN TONbKO K Mpoleaype paccmo-
TpeHua obpaweHuit. MHbiMKM croBamu, 0cobble
npaBua KacarTCA WCKAUUTENBbHO 06A3aHHOCTEMN
OpPraHoB M AONXHOCTHbIX UL, MPU STOM OHWU HUKaK
He BANALOT U He 0byC/I0BAMBAIOT NpPaB 3asiBUTENEN.

B yKasaHHble Bbiwe TpW Tpynnbl Heueneco-
06pasHO BKAOYATb 3aKOHbI, YNOMUHAOLLME NPaBO
rpaxkfiaHMHa Ha nogavy obpauieHus (nMbo ob6s3aH-
HOCTb OpraHa B/lacTM paccMoTpeTb obpalyeHue),
HO He cogep’Kallime CaMOCTOATENbHOTO NPaBOBOroO
perynnpoBaHua. Hanpumep, ct. 19 depepanbHo-
ro 3akoHa «O cynebHbIx npuctaBax» rnacuT: «lo-
CTaHOB/MeHMA, aelicTeus (besaelicTeue) cyaebHoro
npuctaBa MoryT 6biTb 06)KanoBaHbl BbllLeCToALLe-
MY OO/I}KHOCTHOMY /ULy UAn B cya»?t. OueBuaHo,
YTO HOPMa HOCUT OTCbIJIOYHbIN XapaKTep, a cam 3a-
KOH KaKoro-1nmbo camoCcToATeIbHOrO 3Ha4YeHMA aAaa
WMHCTUTYTa 0OpaLLEHNI HE UMEET.

B oTanume ot depepanbHOro 3aKoHoZaTesb-
CTBa, YMC/O 3aKOHOB 06 0OpalLEHUAX Ha YpOBHEe
cy6bbektoB PP OTHOCUTENIBHO HEBEMKO U CBO-
OWTCA npexae BCEro K YHWBEpPCaNbHbIM pervo-
Ha/IbHbIM 3aKOHAM C TUMOBbIMW HasBaHUAMM: «O
OOMNONHUTENbHbIX FAPaHTUAX MpaBa rpaxaaH Ha
obpatleHme»?® nam npocto «O paccMoTpeHuun ob-
paLleHN rpaxaaH»2®,

MpaBo cybbekToB PP perynnposaTb BOMPOCHI,
CBA3aHHblE C pacCMOTpPeHMeM obpalleHnii, cooT-
BETCTBYET WX KOHCTUTYLMOHHbLIM MOJHOMOYUAM
no HopmaTMBHOMY obecneyeHuto 3alnTbl NPaB U
cBobof, yenoseka U rpaxkaaHuHa (n. «6» u. 1 c1. 72
KoHcTutyummn) u nossonset cybbektam Gegepaumm
aKTMBHO pPeryanmpoBaTb 3T OTHOLUEHMA B YC/IOBU-
Ax «cBoboAHOro npasosoro noas». OgHako nocne
npuHATMA B 2006 r. PegepanbHoOro 3akoHa Ne 59-
®3 obbem perMoHanbHOro MPaBOBOrO Peryanpo-
BaHMA KOHCTUTYLMOHHOFO MpaBa Ha obpalieHua
CyLLeCTBEHHbIM 06pa3om cy3u/cA, YTO O4YEeBUAHO
CBA3AHO, C OAHOW CTOPOHbI, C yperyainpoBaHUeEM
OCHOBHbIX 3/1EMEHTOB METULMOHHbIX OTHOLLIEHWM
B HAa3BaHHOM 3aKOHe, a C Apyroh — c Heobxoau-
MOCTbIO YCTPaHEeHMA NPOTUBOpPEYnNin B aTol chepe
mexay denepanbHbIM U PErMoHaNbHbIM MPaBOM.
Tak, nocne BCTynaeHuA B cuny desepanbHoOro 3a-
KOHa CBOW QHAJNIOTMYHbIe 3aKOHbl ynpasgHunu 44
n3 74 cybvektoB Pegepaummn, MMeBLUNX TaKMe 3a-
KOHbI. B TO »Ke BpemaA HekoTopble cybbekTbl Pepe-
paLun BHECAU U3MEHEHUA N AOMNONHEHUA K paHee

*  QepnepanbHblil 3aKoH 0T 21.07.1997 Ne 118-D3 «O cyzpe6-
HbIX npucraBax» // CoOpanue sakoHopmarenscrsa P®. 1997.
Ne 30. Cr. 3590.

»  Hanpumep, 3axoH CraBpononbckoro kpad or 12.11.2008
Ne 80-x3 «O [IOIONMHUTEIbHBIX FapaHTUAX IpaBa IpaxpgaH Poc-
cuiickoit Pemepanyy Ha obpaienye B CTaBpOIIOIIbCKOM Kpae» //
COOpHVIK 3aKOHOB ¥ JIPYTVX ITPaBOBBIX akTOB CTaBPOIOIBLCKOTO
Kpas. 2008. Ne 36. Cr. 7797.

*  Hanpumep, 3akon Yemabunckoit obmactu ot 27.08.2009
Ne 456-30 «O paccmoTpennu obparienuit rpaxgan» // KxHo-
ypabckast maHopama. 2009. 10 cents6.
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Teopemuueckue npobsaemvl ompacaeli npasa

OEeNCTBYIOLWMM 3aKOHaM Ib6O NPUHANN HOBble 3a-
KoHoAaTe/ibHble aKTbl 06 0bpalLeHUsIX.

B HacToAwee Bpema 06beM AOMONHUTENbHbIX
rapaHTUiA Npasa Ha obpalleHmne, yCTaHaBAMBAEMbIX
PervoHaibHbIMM 3aKOHAMM, Y30K U 04HOODOPaA3EH.
BmecTe ¢ Tem camo npaBo CybbeKTOB ycTaHaBAW-
BaTb MOBbIWEHHbIN YPOBEHb 3aLLMUTbI KOHCTUTYLU-
OHHOrO npaBa fABAsAeTcA 6e3ycN0BHO Mporpeccus-
HbIM, MOCKOJIbKY MO3BOASET CybbeKTam NPOBOAUTL
anpobaunio HOBbIX MEXaHU3MOB U AOMOJHUTENb-
HbIX FrapaHTUIA ANA UX NOCAeAyoWwero BHeAPeHUs
Ha deaepanbHOM ypoBHe. ApPKUIA TOMy npumep —
pacnpocTpaHeHne 3aKoHozaTenbcTBa 06 obpalle-
HUAX Ha rOCYAAPCTBEHHbIE M MyHULMNANbHbIE YY-
pexaeHun, yCTaHOBNEHHOE B OTAE/bHbIX CyObeKTa
P®?, cTtano npegmeToM PacCMOTPEHUs CcHadvana
KoHcTuTyumoHHoro Cyaa P®?, a 3atem Hawno oT-
paxeHune B PegepanbHOM 3akoHe No 59-d32°,

K uncny TpagMuMOHHbIX AOMNONAHUTE/bHBIX ra-
PaHTUI, YCTAHaB/AMBAEMbIX 3aKOHaMM CyObEKTOB
P®, MOXHO OTHECTU: NPUHLMMbI PAacCCMOTPEHUA 06-
pallleHnid rpaxaaH®’; HanuumMe comep)katenbHOro
HaMNoO/HEHUSA TEPMUHOB (HanpUmep KONNEKTUBHOE
obpaueHne®!, nonKHoCcTHoe Nuuo*, 3asBuTenb®);
BblaesieHne ocobbix crnocoboB nogayun obpalleHni
(Hanpumep Tenerpammoi, no tenepoHy mam dak-

¥ Hamnpumep, obmactHoil 3akoH POCTOBCKOIT 06mactyt OT
18.09.2006 Ne 540-3C «O6 obpalleHusAX TpakfaH» yXe B
[IePBOHAYA/IBHON pefaKLUuM yKasblBal Ha COCYAApCTBEHHBIE
VUpeX/ieHNsI KaK Ha afpecar obpaiiennit rpaxpas // Hamre
Bpems. 2006. 27 ceHTH6.

*  Tlocranosnenne Koncrurynuonnoro Cyna PO or 18.07.2012
Ne 19-IT «Ilo memy o mpoBepke KOHCTUTYLMOHHOCTM 4YacTu 1
crarbu 1, yactu 1 cratbu 2 u crarby 3 PefiepaIbHOrO 3aKOHA
«O mopsifKe paccMOTpeHus obparteHnst rpaxaan Poccuitckort
Depneparyi» B CBA3M € 3aIIPOCOM 3aKoHOfaTenbHoro Cobpanms
Pocrosckoit obmacti» // Poccuiickas rasera. 2012. 3 apr.

¥ QepepanbHblit 3aK0H 0T 07.05.2013 Ne 80-D3 «O BHeceHUN
u3MeHeHui B crarpio 5.59 Komekca Poccmiickoit denepanym
006 aIMVMHNCTPATUBHBIX IPABOHAPYLIEHISIX 1 cTaThy 1 1 2 De-
IepanbHOro 3akoHa «O IOpsiKe PacCMOTpeHMs1 oOpaleHmit
rpakpal Poccmiickoit Qepepanym» // CobpaHme 3akoHOAA-
tenbcTBa PO, 2013. Ne 19. Cr. 2307.

0 3akoH Asnraiickoro kpas ot 29.12.2006 Ne 152-3C «O pac-
cMoTpeHnu obpaiennit rpaxpan Poccuiickoit Peneparun Ha
tepputopun Antaiickoro kpas» (ct. 6) // COOpHUK 3aKOHOHA-
TenbCTBa AnTaiickoro kpad. 2006. Ne 128. Y. 2. C. 36; 3akoH
Tomckoit obmactu or 11.01.2007 Ne 5-O3 «O6 obpamjeHMAX
TPaKfiaH B FOCYAapCTBeHHbIe OpraHbl TOMCKOI 06/1acTit 1 Op-
raHbl MECTHOTO caMmoyIpasyeHns» (ct. 3) // ToMckie HOBOCTH.
2007. 18 saiHB. u fip.

31 3akoH MockoBckoit o6mactu ot 05.10.2006 Ne 164/2006-03
«O paccmoTpennn obpaiiennit rpaxaan» (. 6 ct. 2) // Exe-
naeBHble HoBoctu. I[Togmockosbe. 2006. 11 okTs6.

2 3akoH Antaiickoro Kpas ot 29.12.2006 Ne 152-3C «O pac-
cMoTpennu obparenuit rpaxaan Poccuiickoit enepanny Ha
TeppuUTOpuM AJITAICKOro Kpasi»; 3akoH MypMaHCKoit 06macTn
ot 09.07.2010 Ne 1249-01-3MO «O [10TIONMHUTENTbHBIX TapAHTH-
X pea/M3alny IpaBa TPaXAaH Ha obpaieHre B MypMaHCKOIL
obmacti» // Mypmauckuit Bectauk. 2010. 10 wtorst u fip.

¥ 3akoH Anrarickoro kpas ot 29.12.2006 Ne 152-3C «O pac-
cMoTpernu obparenuit rpaxgan Poccuiickoit enepanny Ha
TeppuUTOpUM ANTANICKOTO Kpasi».

cy**); COKpalleHHble CPOKM PacCMOTPeHUa AnAa OT-
OeNbHbIX KaTeropuin obpauleHuin (Hanpumep 6e3-
oTnaraTe/lbHoe PacCMOTPEHUE OBpaLLEHWUI rpaXkaaH,
coaepxKalpx BOMPOChbl 3almMThbl NpaB pebeHKa uau
NPeasIoKEHNA MO  MNPEAOTBPALLEHNIO  BO3MOMKHbIX
aBapu1ii U MHbIX YpEe3BbIYalHbIX CUTYaLMii®®); npaBuna
npoBeAeHMA JIMYHOTO NPMEMA M NPUeMa YCTHbIX 0bpa-
LLIeHMI (HanpuMep: NPaBO Ha BHEOYEPeAHOM INYHbIN
npvem BeTepaHoB Bennkolt OTeyecTBEHHON BOMHBI,
BeTepaHOB 6OEBbIX AENCTBUIM N MHbIX JIbFOTHbIX KaTero-
puiA*® K Takoe 3K30TUYECKOEe AB/IEHME, KaK JIMUHbIN
Bble3aHoWN npuem®’); AonoAHUTENbHbIe 06A3aHHOCTU
OpraHoB B/IACTW (HanpUMmep, CUCTEMATUYECKN aHaW-
3MpoBaTb M 0600WATb NPeasIOKEHUs, 3aABAEHUSA U
¥Kanobbl rpaykaaH, CoOAepHKaLLMeca B HUX KpUTUYECKME
3amevaHna’®); NpaBo 3a8BMUTENS Ha BO3BPAT JOKYMEH-
TOB, MPUNOMXKEHHbIX K 06paLLeHMI0®®; NopaaoK paboTbl
KMPAMbIX U TOPAYNX IMHUIA»®, rapaHTUM NOyYeHUs
OTBETa Ha Ko/IeKTUBHOe obpalleHne*; rapaHTum 6es-
OMACHOCTM TPaXAaHWHa B CBA3W C ero obpalleHuem
(Hampumep 3anpeT nNpecnegoBaHUA TPaXkAaHUHA B
CBA3M C ero obpalieHem*?) n ap.

*  3akoH ApxaHrenbckoit obmactu or 15.03.2012 Ne 436-29-03
«O JIOTIOMTHNUTENBHBIX TAPAHTHAX PeaNn3alyi IIpaBa rpaKaH Ha
obpalieHne B ApxaHre/nbckoit obmactuy» // Bonsa. 2012. 20 mapra.

% 3axon Kamysxckoir ob6mactn ot 27.03.2008 Ne 419-O3 «O
[OIOTHUTE/IPHBIX TaPAHTIAX IIpaBa TPaKAaH Ha oOpaile-
Hue» // Bectn. 2008. 1 amp.; 3akoH MOCKOBCKOIT 06/macTit ot
05.10.2006 Ne 164/2006-O3 «O paccMoTpeHnu obpaleHmit
TpaXXgaH» 1 Ip.

% 3akoH MockoBckoit o6mactu ot 05.10.2006 Ne 164/2006-0O3
«O paccMOTpeHMM 00palleHNIT TPaKIaH».

7 3akoH AcrpaxaHCKoit obmactu oT 10.04.2012 Ne 14/2012-O3
«O IONOTHUTENbHBIX FapaHTUAX IPaBa FPaKZiaH Ha obpallleHne
B AcTpaxaHCKolt 06macti» // COOPHUK 3aKOHOB 1 HOPMATUBHBIX
[IPaBOBBIX aKTOB AcTpaxaHCcKoit obmacty. 2012. 12 amp.

% 3axoH Mockosckoit o6mactu ot 05.10.2006 Ne 164/2006-03
«O paccMoTpeHMH obpalleHuit rpakaan»; 3akoH OpIoBCKoit
o6mactu or 02.11.2013 Ne 1554-O3 «O [OMOMHUTETBHBIX T'a-
PaHTHAX peajusalny IpaBa rpax/aH Ha obpauienne B Op/os-
ckoit obmactn» // OpnoBckas npaspa. 2013. 8 HOs16. u ap.

¥ 3akoH ApxaHrenbckoil obmactu ot 15.03.2012 Ne 436-
29-0O3 «O [OMOMHUTENPHBIX TAPAHTUAX peanusaluy Ipasa
rpaXJjaH Ha oOpalljeHue B ApPXaHTeNbCKOM 00/1acTi»; 3aKoH
MockoBckoit obmactu ot 05.10.2006 Ne 164/2006-O3 «O pac-
CMOTpeHNY 06paleHnit TpaXaaH» 1 ap.

4 3akon ApxaHrenbckoil obmactu ot 15.03.2012 Ne 436-29-
03 «O KomoNMHUTENbHBIX TAPAHTHSIX PeaN3alii IpaBa rPax-
JlaH Ha obpalieHne B ApXaHTelTbCKOIT 06/IacTm».

4 3akona Amypckoit obmactm or 06.07.2011 Ne 510-O3
«O [OMONHNUTENIBHBIX FAPAHTIAX IIpaBa TPpaXkKAaH Ha obpalle-
HIfe B TOCYJapCTBEHHbIE OpraHbl AMYPCKOJ 00/1acT! U opra-
HBI MECTHOTO CaMOyIpaBieHnsA» // AMypckas npaspaa. 2011. 9
1107151; 3aKOH A PXaHTe/IbCKOI obmacti ot 15.03.2012 Ne 436-29-
O3 «O [OMONMHNTENHBIX TAPAHTHUAX PEANM3ALNY ITPABA TPaXK-
IlaH Ha oOpalleHye B ApXaHTIe/lIbCKOI 00/IacTu» 1 Ap.

2 3akoH Asnraiickoro kpas oT 29.12.2006 Ne 152-3C «O pac-
cMoTpeHnu obparennit rpaxpan Poccuiickoit Peneparnyun Ha
TeppuTopuu AnTanckoro kpast» // COOpHUK 3aKOHOLATEIbCTBA
Anratickoro kpas. 2006. Ne 128. Y. 2. C. 36; 3akon YeueHcKoit
Pecriy6muku ot 05.07.2006 Ne 12-P3 «O mopsjike paccMoTpe-
H1s1 obpamienHnit rpaxpal B Yeuenckoitr Pecrry6muke» // CIIC
«KoncynpranrlIlmoc» u fip.
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A.B. CABOCbKHH

LEX WUSSIC:

OTaenbHyo rpynmny CoCTaBAAOT 3aKOHbI Cy6beKTOB
P® 0 KOHCTUTYLIMOHHbIX (yCTaBHbIX) cyaax*, Kotopble
YCTaHaB/MBAKOT MOPAAOK PACCMOTPEHUS 0bpaLLEHNI
rpaxaaH, MOIHOCTbIO OT/IMYHBIM OT HOPM YHMBEPCA/Ib-
Horo ®egepanbHoro 3akoHa Ne 59-d3. Bcero Takue 3a-
KOHbI AencTBytoT B 17 cybbekTax PO.

KaKk 6bis10 oTmeyeHo, 4. 2 ¢cT. 1 n 4. 2 cT. 3
depepanpHoro 3akoHa No 59-03 3anpewatoT
permoHanbHOMY 3aKoHOAaTeNto YyCTaHaBAMBaTb
npaBuaa PacCMOTPEHMn obpalleHnit rpakaaH,
npoTmsopevawme denepanbHomy 3akoHy. Op-
HAaKo paccMmoTpeHue cyaebHbix gen opraHamu
PErvMoHanbHOM KOHCTUTYLUMOHHOM OCTULUKN MO
npasmnam depepanbHoro 3akoHa Ne 59-03 He-
mbicaumo. Mostomy 4. 3 cT. 27 depepanbHOro
KOHCTUTYLMOHHOTO 3aKoHa «O cyaebHon cucteme
Poccuiickon depepaunmn»** Hagennna cybbekTbl
dPepepaymm NpaBomM yCTaHaBAMBATb NOPALOK pac-
CMOTPEHUA AeN B KOHCTUTYLMOHHbIX (YCTaBHbIX)
Cyfax, T.e. CaMOCTOATE/IbHO PEeryiMpoBaTb B TOM
yuncse NopALOK PacCMOTPEHUA 0BpaLLEHNI TpaXK-
OaH. Heobxoaumo y4uuTbiBaTb, YTO BBEAEHHOE
dPepepanbHbiM KOHCTUTYLMOHHBIM 3aKOHOM Mpa-
BMJI0 KacaeTcA TONIbKO NopALKa PaCCMOTPEHMSA BO-
NPOCOB, OTHECEHHbIX K KOMNETEHLLUM KOHCTUTYL M-
OHHbIX (yCTaBHbIX) cymoB cybbekToB Penepaumm
(a *MeHHO — NpoBepKM COOTBETCTBUSA HOPMATMUB-
HbIX MPaBOBbIX AaKTOB OPraHOB rOCYAapCTBEHHOM
Bnactu cybvekta Pegepaumm n opraHOB MECTHO-
ro camoynpasneHma OCHOBHOMY 3aKOHY CybbekK-
Ta ®enepaumnn). Cybbvekt dPeaepaumm He Bnpase
YPEeryanpoBaTb PAaCCMOTPEHME KOHCTUTYLLMOHHbIM
(ycTaBHbIM) CyAOM WHbIX BUAOB ObpalleHuii, He
CBA3AHHbIX C MPOBEPKOI OCMAapPMBAEMOr0O aKTa —
O6yab TO Kanobbl rpa)kgaH Ha AencTeua paboT-
HWKOB annapaTa cyfa (yperynupoBaHHaa Pepe-
pasibHbiM 3aKoHOM N2 59-d3) nnu 3anpocbl Nob-
3oBaTesiell MHbopmaumen o AeAaTeNbHOCTU cyaa
(yperynupoBaHHble ®eaepanbHbiM 3aKoHOM «06
obecneyeHun goctyna K MHGopmaumm o geatesib-
HOCTW cyaoB B Poccuiickont depepaummn»).

TakKe ocobyto rpynny 3aKOHOB COCTaBAANOT
3aKOHbl cybbekToB P® 0 Hakasax msbupatenen®,
Bcero Takme 3aKoHbI BbisiBNeHbl B 23 cybbekTax PO.
B M3BECTHOM CMbIC/Ie HAKa3bl Hanbonee H6AN3KKU K
TaKOW pa3HOBMAHOCTM ObpalleHMn rparkaaH, Kak
NpeasoXKeHMA, OAHAKO UM He TOXKAECTBEHHbI, OHU
o06/1agaloT CcywecTBeHHOM cneunduKkoin, noaTomy
MX NPaBOBOW CTATYC AO/IKEH ObITb YCTaHOBEH de-
AepasibHblM 3aKOHOM. BmecTe ¢ Tem HU KOHCTUTY-

#  Hanpumep, O6acTHOI 3aK0H 0T 06.05.1997 Ne 29-03 «O6
Ycrasaom Cyze Cepanosckoit obmacti» // Cobpanue 3aKOHO-
marenbcTBa CBepaoBcKoit obmactu. 1997. Ne 5. Cr. 930.

*  QepmepanbHbIl KOHCTUTYLVOHHBIN 3akoH oT 31.12.1996

Ne 1-DK3 «O cypnebHoit cucreme Poccuiickoit Pepeparym» //
Cobpanne 3akoHogarenpcrta PO. 1997. Ne 1. Cr. 1.

*  Hanpumep, 3axon TromeHckoit o6macty ot 01.07.1998 Ne 40
«O Haxasax u3buparesneil, JaHHBIX feryTaTaM TIOMEHCKOII 06-
nactHou Jymbl» // TromeHckas npaspia. 1998. 14 uions.

uma PO, HM deaepanbHble 3aKOHbI HaKasbl M36upa-
Tenen He YNOMMUHAIOT.

Mmetowmecs pernoHasibHble 3aKOHbl peryau-
PYIOT BOMPOCHI, CBA3AaHHblE C YYETOM, MpeaBapu-
Te/IbHbIM M3yYyeHWeM, cMcTeMaTusaumein U ucnon-
HEeHMeM HaKa3oB M3bMpaTesnieid, a TakKe BOMPOCHI
dUHAHCMPOBAHNA MEPONPUATUIA MO UX PeannsaLmun.
OZHAKO C TOYKM 3pEHMUSA CUCTEMbI 3aKOHOAATENbCTBA
06 0b6palleHNnAX, permoHasbHble 3aKOHbl O HaKa3ax
He ABNAIOTCA CneuMasbHbIMU U HEe MOTYT NPOTUBO-
peuntb PegepanoHomy 3akoHy Ne 59-3. [1na Hag-
JIeXKaLllero puanyeckoro opopmaeHUs B LEIOM
NPOrpPeccMBHOrO MOAMHCTUTYTA ObpalleHun — Ha-
Ka3oB nsbuparteneinn — degepanbHOMy 3aKOHOAATE-
JII0 HAANEeXKUT JONONHUTL dheaepasibHble 3aKoHbI «O
NO/IMTUYECKUX NapTUAX»*®, «O6 obumx NnpuUHLUMNax
OpraHM3aLMM 3aKoHoZATe/bHbIX (NpeacTaBUTENb-
HbIX) U MCMOJTHUTENIbHbIX OPFraHOB rOCYAaPCTBEHHOM
BNAaCTU cyobektoB PO»* 1 «06 06LLMX NPUHLMNAX
OpraHM3aLmMmM MecTHOro camoynpasneHua B PP»?e
COOTBETCTBYHOLLMMM HOPMaMMU.

[ocTaToyHO 4acTo B 3aKoHax cybbekToB Oe-
Aepaunn BCTpeyaeTcs YNOMMWHaAHME 3anpoCcoB UH-
dopmauunmn. Bmecte ¢ Tem HOPMbI O HUX NGO ay-
6AMpPYIOT MONOXKEHUA ¢enepasibHbIX 3aKOHOB 06
obecneyeHnun aoctyna K nHpopmaummn*, nnbo Ha-
NPSAMYIO OTCbINAOT K HUM®, T.€. CAaMOCTOATE/IbHOro
3HAYEHMUA HE UMEIOT.

AHanu3 3akoHoB cybbekToB Peaepaummn o6
obpalleHMaAxX BbIABUA MHOXecTBeHHoe aybnmpo-
BaHME B HUX NONOXKEeHUN dpenepasibHOro 3aKOHO-
AaTenbcTBa. PerMoHanbHOMY 3aKoHOZATENO Hag-
JIEKUT BO3JEPNKATbCA OT MPUHATUA HOPM, COBMA-
JaloWwmx ¢ nonoxeHnammn degepasbHOro 3akoHa
N2 59-D3 nnum MHbIX 3aKOHOB, PErTAMEHTUPYIOLLMX
MHCTUTYT obpalleHuii rpaxkgaH. Bo-nepBbix, 3TO

46

@epepanbHblil 3akoH oT 11.07.2001 Ne 95-®3 «O monutu-
yeckux naptusax» // Cobpanme 3akonopartenpcrsa PO. 2001.
Ne 29. Cr. 2950.

¥ OepnepanbHblit 3aK0H 0T 06.10.1999 Ne 184-D3 «O6 061mx
[PUHIMIIAX OpTaHM3aLN 3aKOHOATEIbHBIX (IIPEeCTaBUTENb-
HBIX) U MCIIONHUTENTbHBIX OPraHOB T'OCYHAPCTBEHHON BIACTU
cyobextoB Poccuiickoit Pepeparym» // Cobpanue 3akoHOzia-
tenbcTBa PD. 1999. Ne 42. Cr. 5005.

“  QepepanpHblit 3ak0oH 0T 06.10.2003 Ne 131-P3  «O6 06-
MMX TPUMHIKIIAX OPraHM3aIlMM MECTHOTO CaMOYIpaB/eHUs B
Poccuitckoit ®epeparyn» // CobpaHue 3akoHozatenpctsa PO.
2003. Ne 40. Cr. 3822.

* Hanpumep, 3akoH Kyprauckoit obmacti ot 26.11.2009 Ne 512
«O6 obecrieyenyn JOCTyINA K MHOPMALNI O JICATETTBHOCTU Op-
TaHOB TOCyfapCTBeHHOI Bracty Kypraunckoit o6mactn» // Hosblit
mup — JokymenTbL. 2009. 8 nexab.

50

Hampumep, 3akon Kpacromapckoro kpas ot 16.07.2010
Ne 2000-K3 «O6 obecnedennu gocTyna K nHGOPMALIU O fesi-
Te/TbHOCTY TOCYAAaPCTBEHHBIX opraHoB KpacHomapckoro kpas,
OpraHoOB MECTHOTO caMoyIpas/enns: B KpacHomapckom kpae» //
Kyb6anckne HOBOCTH. 2010. 19 mions; 3akon VIpkyTckoit 06-
mactyt ot 03.11.2011 Ne 105-O3 «O6 obecrieveHnn FoCTyma K
MHPOPMAIVH O [IeATeNbHOCTY TOCYAAPCTBEHHBIX OPraHoB Vp-
KyTCKOI obmacTu u rybepHatopa Vpkyrckoit obmactu» // O6-
nmactHas rasera. 2011. 14 Hos6. u fip.
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LEX RUSSIC:

Teopemuueckue npobsaemvl ompacaeli npasa

He MMeeT CMbICNA WM HapylaeT npasuaa opuam-
YyecKol TexXHWKWU. Bo-BTOpbIX, NPOTMBOPEUMUT CT. 3
depepanbHoro 3akoHa Ne 59-®3, cornacHo KoTo-
pOI1 OTHOLLIEHMSA, CBA3AHHbIE C pacCMOTPeHUem 06-
paleHnn rpaxkaaH, peryampytorca KoHcTuTyumnen,
MEXKAYHAPOAHbIMM A0FOBOPaMU U UHbIMK deae-
panbHbIMM 3aKOHaMK, a cybbeKTbl Pesepaumnm mo-
ryT Wb AONONHATL UMEIOLLYIOCA PEerTaMEHTALLMUIO
OTAENbHBIMWU FapaHTUAMM, HaNpPaBAEHHbIMM Ha 3a-
LLMTY NPaB rpaykaaH.

BmecTe ¢ Tem oOTAefibHble HOBEAJbI, NPUHA-
Tble cybbekTamm Pegepaunm B ceobogHom nose,
ABNAOTCA AEMOKPATUYHBIMU U NMPOTrPECCUBHbBIMU.
MoaToMy nNpaKTUKY YCTaHOBAEHMUA MNOBbIWEHHbIX
CTaHAapPTOB 3aLMTbl KOHCTUTYLMOHHOIO Mpasa Ha
obpauleHne cnegyeT NPUBETCTBOBaTb, TemM Honee
YTO OMbIT «MEepeTeKaHna» MPOrpPecCUBHbIX HOBE
n3 akToB cybbekToB Pepepaumn B deaepanbHoe
3aKOHOAATENBCTBO MMEETCA.

Il. Moa3aKoHHbIe aKTbl

06 o6paLleHnax rpaxgaH

Mo mHeHuto C.C. AnekceeBa, «MNOA3aKOHHbIN
aKT — 3TO HOPMATMBHbIN HOPUAMNYECKMIA aKT KOM-
NeTeHTHOro opraHa, KOTOPbIi OCHOBAH Ha 3aKoHe
M 3aKOHY He nNpoTuBopeunT»°l. Moa3aKoHHbIE aKTbl
MOHMMAIOTCA TaKXe KaK «M3[aHHble Ha OCHOBE U
BO UCMOJIHEHME 3aKOHOB aKTbl, COAEpXKaLlMe opu-
An4yeckme HopMbi»®2, MoA3aKoHHbIe aKTbl 0bnaaa-
IOT MEHbLUEN HPUAMUYECKON CUIOM, Yem 3aKOHbI,
M 6a3npyloTCA Ha HUX, Urpas BCMOMOTraTe/bHYIO U
OEeTaNMU3UPYIOLLYIO POb.

OTeuecTBeHHas lOPUCNPYAEHLMA COCPeaOoTO M-
J1a BHUMaHMe Ha HOPMaTUBHbIX aKTax B LIe/IOM U 3a-
KOHaXx B YacTHOCTW. 0A3aKOHHbIE aKTbl U UX CUCTE-
Ma uccnefioBaHa HeloCTaTouHO. MIMeTcsa HeMHO-
rouyncneHHble paboTbl, YaCTUYHO pPaCKpbiBatoLLME
OTAe/bHble acnekTbl 3Tol npobnemaTnkun:. Bmecte
C TEM He Bbl3blBaeT COMHEHUI, YTO BCE HOPMATUB-
Hble aKTbl, u3gasaemole B Poccumn, kKpome KoHCTU-
TYLMKN M 3aKOHOB, ABNAIOTCA NOA3aKOHHbIMK?, BHE
3aBMCMMOCTM OT YPOBHA UX NPUHATUA (beaepans-
HbIN, CybbeKTa deaepaLmm UAN MECTHbIN).

TpaguuMoHHOE ANA Teopumn Npasa AeseHue Ha
3aKOHbI M MOA3aKOHHbIE aKTbl MPUMEHUTENbHO K UH-
CTUTYTY 0bpalleHnin rpaxaaH obiagaeT cylwecTBeH-

1 Anexcees C.C. O6mast Teopus mpasa. M., 2008. C. 452.

> Marysos H.J., Manbko A.B. Teopusa rocymapcTsa u npasa.
M., 2004. C. 296.

% UYepssxos H.H. IIpo6meMbl COBEpIICHCTBOBAHNSA BeTOM-

CTBEHHOTO HOPMOTBOpYeCTBa: Ha Marepmamax MBJI: muc. ...
KaHf,. opuz. HayK. M., 2000; Bomno C.B. IToHATHiTHBIE 1 TEX-
HMKO-I0pMANYECKHe IIPO6IeMbl IT0JI3aKOHHbIX akToB // XKyphan
poccurickoro mpasa. 2004. Ne 12; JKepakun C. BemoMcTBeHHbBIE
TIpaBoBbIe aKThI // X03AMCTBO 1 IpaBo. 1996. Ne 6.

% Kosnosa E.M., Kyrapun O.E. KoHCTMTYLMOHHOE IIpPaBO
Poccun. M., 2004. C. 141.

> Teopusa rocygapcTsa u npasa / orB. pe. A.B. Manbko. M.,

2012. C. 162-163.

HOM cneunduKom, a NO3TOMy TpebyeT YTOUHEHUS U
NOACHEHM. AHaM3 MOA3aKOHHbIX AaKTOB, 3aTparu-
BalOLWMX WHCTUTYT OOpalleHUn rpaxkaaH, creayet
HAYMHaATb C YNOMMHaHMA 4. 2 cT. 1 PepepanbHOro
3aKoHa Ne 59-d3, coriacHO KOTOpOI NPaBOOTHOLLIE-
HWA, CBA3AHHbIE C peannsaLlmein KOHCTUTYLLMOHHOIO
npaBa Ha obpalleHne, peryanpytotca Tosbko deae-
panbHbIMM 3aKOHaMW. Mcnonb3oBaHHAA opuanye-
CKaA KOHCTPYKLMA NULIAET UHble, KpoMe Peaepanb-
Horo CobpaHuA, opraHbl BAACTU NpaBa NPUHUMATb
CBOM aKTbl, yCTaHaB/MBalOLLME NPaBMIa pacCMOoTpe-
HMA obpalleHM rpaXkaaH, OTIMYHbIE OT MOPAZAKa,
pernameHTMPOBaHHOIO 3aKOHOM.

CKasaHHOe B MOJIHOM Mepe OTHOCUTCA U K aK-
Tam MNpesungeHTa PO, o6nagatowmm onpeaeneHHom
cneundmKon B cucTeMe NoA3aKoHHbIX akToB®®. Ya-
ctn 1 1 2 ct. 1 PegepanbHoro 3akoHa Ne 59-d3 au-
LLAOT FNaBy rocyfapcTea npaBa M34aBaTb HOPMbI
no Bonpocam obpallueHnit rpaxkaaH, OTIMYHble OT
HOPM 33aKOHOB, B TOM YUC/Ie YCTaHABAMBATbL AOMNO-
HUTE/IbHble TPebOoBaHNA K 06paLLeHUAM U NOPAAKY
NX PaCcCMOTPEHMS.

MOHO yTBEpPXKAATb, YTO PerlaMeHTaLLMA KOH-
CTUTYLMOHHOTO npaBa Ha obpalieHne — 37O MC-
KNIOUNTENbHAA npeporaTMBa 3akoHogatena. CKa-
3aHHOE He WMCKAYaeT BO3MOMKHOCTU YACTUYHOTO
JenernpoBaHuMA 3TOro NpaBa MHOMY OpraHy nyTem
NPAMOro yKa3aHus Ha TO B denepanbHOM 3aKOHE,
HO WCKAOYaeT BO3MOXHOCTb MPUHATUA Noboro
NoA3aKOHHOIO aKTa, CaMOCTOATENIbHO periaMeH-
TMpylowero popmy obpalleHnin 1 NopsaaoK UX pac-
CMOTpeHUsA, 6e3 NPAMOro ykasaHus Ha To B dene-
panbHOM 3aKOHe.

YMcno MoA3aKOHHbIX aKTOB, PernameHTUpYyHo-
LLMX MHCTUTYT 0OpaLLEeHni, BEJIMKO U yKe Ha dene-
panbHOM YPOBHe McuMcaaeTca coTHAMM. HecmoTpa
Ha peLuatoLLyto POb 3aKOHOB B PEryIMPOBaHUN UH-
CTUTYTa 06paLLEHNI 3HAYEHME NOA3aKOHHbIX aKTOB
Henb3s HegoOoLUEHMBATb, MOCKO/bKY B OTAE/bHbIX
CAyyasax ux cobntopeHue asnaetca 06A3aTenbHbiM
YCNOBMEM [O/A pPeanu3aumm COOTBETCTBYHOLLEIO
CyObEKTMBHOrO MpaBa 3aABuTeNs. Bmecte ¢ T1em
XapaKTep peryiMpoBaHns WMHCTUTYTa obpalleHui
rpaxgaH Pas/iMyYHbIMU NOA3AKOHHbIMM aKTaMu Cy-
LLLeCTBEHHO pa3/inyaeTca, YTO NO3BOAW/IO BblAENANUTD
Cpean HUX ABe CAMOCTOATE/IbHbIE FPynMbl.

MepBasa rpynna — 3TO MNOA3aKOHHbIE aKThbl,
NPUHATbIE B NOPALKE AENerMpoBaHHOrO NpaBo-
TBOPYECTBA U coaeprKaline Hopmbl 06 obpaue-
HUAX, OTCYTCTBYIOLLME B 3aKOHAX, npegonpene-

¢ Tlocranosnenne Koncruryumonuoro Cyma PO or

30.04.1996 Ne 11-II «Ilo memy o mpoBepKe KOHCTUTYIMOHHO-
cTu myHKTa 2 Ykasa IIpesunenta Poccuiickoit ®epepanum ot
3 okTsAOpst 1994 1. Ne 1969 «O Mepax I10 YKPeIUIEHWIO efjIHOII
CUCTeMBI MICIIOJTHUTENbHOM Bi1acTy B Poccuiickort Penepanmm»
u myHKTa 2.3 [ToMoKeHNs1 O I71aBe afMUHUCTPALUK Kpas, 06-
JacTi, ropoyia defiepanbHOro 3HaYeH s, aBTOHOMHOIT 00/1acTH,
aBTOHOMHOTO OKpyra Poccuiickoit @efepaunn, yTBep>K/jeHHO-
ro HasBaHHBIM YKasoM» // CobpaHue 3akoHomaTenbcTBa PO.
1996. Ne 19. Cr. 2320.

Ne 12 (Tom XCVII) AEKABPb 2014



A.B. CABOCbKHH

LEX WUSSIC:

NINBLIKX UX NOABNEHME; BTOpPaA rpynna — obbly-
Hble MOA3aKOHHble aKTbl (NPUHATbIE B pPamKax
NoA3aKOHHOTO NMPaBOTBOPYECTBA), HE MMeloLme
CaMOCTOATENbHOrO 3HAYEHUA ANA UHCTUTYTA 06-
palweHnit. TnaBHoOe OoTaMYMe NepBOM rpynnbl B
TOM, YTO AeflerMpoBaHHble MOA3AKOHHbIE aKTbl
MOTFYT yCTaHAB/AMBATb NPaBUAA, OTINYHbIE OT Tpe-
6oBaHuN PenepanbHOro 3akoHa Ne 59-93, Toraa
KaK 06bl4Hble MOA3aKOHHbIE aKTbl MOTYT JINLWb
KOHKPEeTM3NPOoBaTh (YTOYHATL), HO HE MEHATb NOo-
noxeHunit ®egepanbHoro 3akoHa Ne 59-03 unnm
MHbIX 3aKOHOB. [enernpoBaHHble NOA3aKOHHbIE
AKTbl MOABAAKTCA UCKAKOUYUTENBHO B TEX CUTya-
LUMAX, KOrga MX NPUHATME NPAMO NpennucbiBa-
eTca HopMol cooTBeTcTBytoWero ®enepanbHOro
3aKOHA. B KauyecTBe nNpumepa AenerMpoBaHHOrO
NoA3aKOHHOIO aKTa MOXHO npusectu lonoxe-
HMe O NMopALKE PACCMOTPEHMA BOMPOCOB rpaK-
paHcTtea PO, ytBepKaeHHOe YKaszom lNpesnaeHTa
P®>7. 3Tum MNonoxKeHnem, Hanpumep, yTeepxae-
Ha dopMma 3aAB/IEHUA O NPUEME B FPAXKLAHCTBO,
PEKBU3UTbI KOTOPOFO CYLL,ECTBEHHO OT/IMYAlOTCA
OT TPAAUUMOHHbBIX PEKBM3UTOB ObGpalieHMAa Mo
dPepnepanbHomy 3aKoHy Ne 59-d3. [laHHbIA noa-
3aKOHHbIM aKT NPUHAT Ha OCHOBaHUKM N. 4 cT. 33
depepanbHOro 3akoHa «O rpaxgaHcTse», nps-
MO npeaycmaTpuBatowero nonHomouvne [pe-
3ngeHTa PP mM3gaTbh NoA3aKOHHbIN aKT, KOTOPbI
yTBEPAUT «dOPMYy TaKOro 3aABNEHUA, a TaKXKe
nepeyvyeHb YKasbiBaeMbIX B 3afBNEHUN CBEAEHNM
N HeobXo0AMMbIX AOKYMEHTOB»%,

Cnepyetr OTMETUTb, YTO YPOBEHb MOA3AKOHHO-
ro aKTa nNpu AenermpoBaHHOM HOPMOTBOPYECTBE
3Ha4yeHuA He MmeeT. OpraHOMm BAACTM, YNOJHOMO-
YeHHbIM MPUHATb COOTBETCTBYIOLWMIA NOA3aKOHHbIN
aKT, MOKeT BbITb KaK raBa rocyaapctaa uam Mpasu-
TEeNbCTBO PP, Tak M OpraH MeCcTHOro camoyrnpasie-
HUA AnMbo nbol MHOM opraH BaacTu. Hanpumep,
cornacHo n. 1.2 ct. 9 ®epepanbHoro 3akoHa «O ro-
CYAAPCTBEHHOM PErUCTPaLLUN OPUANYECKUX UL, U
MHAMBUAYANbHBLIX NpeanpuHMMaTenein»>® 3assne-
HWA, yBeAOMIEHUA N COOBLLEHMA NPEeACTaBNAOTCA B
PEerncTpupyowWwmin opraH no Gopme, yTBEpPKAEHHOM
ynosiHomoudeHHbIm MpaButenbcteom PO dpenepanb-
HbIM OPraHOM MCNOJIHUTENbHON BRacTK (Peaepanb-
HOW HaIOroBOW CNYXK601 PD).

MNpuBeaeHHble Bbile NPUMEpPbI MPABOBOrO pe-
ryMpoBaHMA He NpoTuBopeyaTy. 2 cT. 1 Pegepans-
HOro 3akoHa N2 59-d3, Tak Kak NpUHATHUE COOTBET-

7 Vxas IIpesupmenta PO ot 14.11.2002 Ne 1325 «O6 yTBepK-
neruu [lonoxxeHns o mopsgke paccCMOTPeHNs BOIIPOCOB I'Pax-
maucTBa Poccuiickoit Penepannm» // CobpaHue 3aKOHOfATENb-
ctBa P®. 2002. Ne 46. Cr. 4571.

% @enepanpHblil 3aK0H 0T 31.05.2002 Ne 62-P3 «O rpaxkgaH-
crBe Poccmitckoit @epeparym» (11. 4 ct. 33) // CobpaHue 3ako-
HoparenbcTBa PO. 2002. Ne 22. Cr. 2031.

59

Depepanbubiii 3akoH oT 08.08.2001 Ne 129-D3 «O rocynmap-
CTBEHHOJ PeTMCTpaLuy OPUANYECKNX NI ¥ WHAVBUZYATb-
HBIX TIpefnpuHuMarerei» // CobpaHiue 3akoHOzaTebCTBa PO.
2001. Ne 33 (4. I). Cr. 3431.

CTBYHOLLErO MOA3aKOHHOIO aKTa OCYLLECTBAEHO He
NPOW3BO/IbHO, @ NPAMO NPeayCMOTPEHO B 3aKOHE,
T.e. AleNIerMpoBaHO OT 3aKOHOAATENA COOTBETCTBY-
fOLLLEMY HE3AKOHOAATEIbHOMY OpraHy BAACTH.

HeponyctumbiMn ABAAKOTCA CUTyauMK, Koraa
NoA3aKOHHbIM aKTOM, 6e3 COOTBETCTBYIOLLMX YKa-
3aHMI Ha To B deaepasbHOM 3aKOHe, YCTaHaBAW-
BatoTcs TpeboBaHMsA K popme obpalleHus ambo
K MOpALKY €ro pacCMOTPEeHMUA, npoTMBopevallme
depepanbHomy 3akoHy Ne 59-d3. Tak, 8 2013 .
pacrnopsxkeHnem Mpasutennctsa PO bbina yTBepK-
neHa ¢opma 3assneHuns «06 yyactum B focyaap-
CTBEHHOWN Mporpamme CoAencTBua A0O6POBObHO-
My nepeceneHuto B Poccuiickyio ®eaepaumto co-
OTeYeCTBEHHUKOB, NPOXKMUBAIOLLMX 32 pyberkom»®C,
MonHomoume MpaBuTeNbCTBa YyTBEPAMUTD 3TY popmy
npeaycmoTpeHo Ykasom MpesmaeHTta PO, a He dpe-
AepanbHbiM 3aKoHOM. Mpu aTom B PesepanbHOM
3aKoHe «O rocygapcTBeHHOM noanTuke Poccuin-
cKolt Pepepaumm B OTHOLIEHUM COOTEYECTBEHHMU-
KOB 3a pybexxom»®? HMKaKMx ocobbix TpeboBaHMi
K obpalleHnam CcOoOTeYeCTBEHHMKOB HET, KaKux-
NMBO OTCbINOK K NOA3AKOHHbIM aKTaM Ha3BaHHbIN
3aKOH TaK¥Xe He coaepKuT. NpuBeaeHHbI Npumep
ABNAETCA HArNAAHON MAMOCTPaALMEN HapylleHuA
npasuna 06 MWCKAUYMTENBHOCTU PEryn1MpoBaHuA
OTHOLLUEHWNI, CBA3AHHbIX C peasnsaumen KOHCTUTY-
LLMOHHOTO NpaBa Ha obpalleHne 3aKOHOM.

Ocobblit MHTepec NpPeacTaBAAOT aKTbl OPraHoOB
MECTHOTO CaMOYrPaBAEHUA, MPUHATbIE B MOPALKE Ae-
NIerMpoBaHHOIO NPaBOTBOPYECTBA, @ MMEHHO: aKTbl O
NPaBOTBOPYECKOM MHULMATMBE U MYBANYHBIX CayLua-
HUAX. X aHaNM3 NOKa3bIBaAET, YTO MECTHbIE NpeacTa-
BUTE/IbHblE OpraHbl 4OCTAaTOYHO LUMPOKO UCMOb3YHOT
BO3MOXHOCTU [Ae/1erMpPOBaHHOr0 MPaBOTBOPYECTBA,
3a4acTyl0 camocToATe/IbHO onpeaenasa TpebosaHMA
KaK K popme npeasioReHui, Tak U K NopsaaKy ux Bbl-
paKeHWA U PAacCMOTPEHMA.

C no3vummn obuieit Teopun BONEU3bABAEHUS
rpaxaaH Kak ¢bopmbl HenocpeacTBeHHOW Aemo-
KpaTun HekoTopble TpeboBaHMA MYyHULMUNAAbHbIX
aKTOB NpeacTaBAAaoTCcA M3O6bITOUYHBIMK, Mpexae
Bcero K ¢opme obpauieHuns. MNMpu aTom 3a4acTtyto
OTCYTCTBYIOT HOPMbl 06 o06fA3aTenbHOM (B TOM
yucse MOTMBMPOBAHHOM) OTBETE Ha NpeasoXe-

60

Pacnopsixenne IIpasutenbcrsa PO ot 16.02.2013 Ne 196-p
«O6 yrBepxeHnn GopMbl 3asaBeHnus 06 ydactun B focynap-
CTBEHHOJ IpOrpaMMe COIEeNCTBUA HOOPOBOIBHOMY Iepece-
nernio B Poccmiickyro Perepaninio cooTe4eCTBEHHNKOB, MIPO-
JKMBAIOIINX 32 pybesxkom» // CobpaHue 3akoHOmaTenbcTBa PO.
2013. Ne 8. Cr. 853.

¢ Vkas IIpesnzenta PO or 22.06.2006 Ne 637 «O Mmepax 1o
OKa3aHMIO COfeNiCTBUA HOOPOBOIBHOMY IepeceneHnio B Poc-
cuitckyro Defiepalinio cOOTe4eCTBEHHIKOB, IIPOXXMBAIOLINX 32
py6exxom» (ct. 15) // Cobpanue 3akoHOzaTenbcTBa PO, 2006.
Ne 26. Cr. 2820.

62

PepnepanbHblil 3aK0H OT 24.05.1999 Ne 99-D3 «O rocypap-
cTBeHHON nomuTuke Poccuiickoit Pefepanny B OTHOIIEHUNU
COOTe4eCTBEHHUKOB 3a pybeskom» // CobpaHiue 3aKOHOTATEb-
ctBa P®. 1999. Ne 22. Cr. 2670.
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LEX RUSSIC:

Teopemuueckue npob.iemvl ompacaet npasa

HUA rpakgaH. OgHaKO KOHCTUTYLMOHHbIE TapaH-
TUW HE3aBUCMMOCTM MECTHOFO CaMoymnpaB/ieHns
NpeaocTaBAAT MYHULMNANbHBIM 06pPa3oBaHuU-
AM MPaBO CaMOCTOATE/IbHO onpeaensaTb NOPALOK
BONEU3BABNIEHUA TPAXKAAH NO AeNernpoBaHHbIM
BOMpocam.

B 3aK/Il0YEHME MOMKHO OTMETUTb, YTO MpPEenmy-
WecTBa MpeasioXeHHOW CUCTeMbl 3aKOHOAATe/b-
cTBa 06 obpalleHMaX 3aKAYaloTCA B ee NpocToTe

N NpaKTUYeCcKol NpUMeHMMOCTU. Bo-nepBbix, OHA
No3BO/IAET YCTAaHOBUTb BCE CYLLECTBYIOLLME AKTbI,
pernameHTMpylowmne 0bpaLleHns rpaxkaaH, u onpe-
OENUTb BHYTPUCUCTEMHbIE, B TOM YUC/IE UepapXu-
yeckue CBA3U Mexay HUMU. Bo-BTopbix, no3sonseT
onpesenaTb akT, NPUMEHUMbIH K PacCMOTPEHUIO
KOHKPETHOrO BOJIEU3bABNEHUA TPAXKAAHWUHA, T.e.
No3BOJISET PasrpaHNYMBaTb Pas/MyHble BUAbI 06-
paLLeHn.
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SYSTEM OF THE LEGISLATION ON CITIZENS’ APPEALS

Savos’kin Alexander Vladimirovich

PhD in Law, advisor to the judge of the Charter Court of Sverdlovsk region
[savoskinav@yandex.ru]

Abstract

The article analyzes the laws and regulations governing the submission and consideration of citizens. The
author considers the universal, special and additional laws on citizens’ appeals, defines the place of these
laws of the Russian Federation in the regulation of the legal institution of citizens’ appeals. Separately he
investigates the problematic of regulations on the appeals of citizens received in order of delegated law-
making, including those received by local authorities. Particular attention is paid to the hierarchy of acts
on citizens’ appeals, including the question of the relationship of acts of appeals to the Federal Law «On
the order of consideration of citizens of the Russian Federation». Publication has been prepared on the ba-
sis of general scientific dialectical method. Special methods used in preparing the publication are: system
and structural, formal legal, logical and comparative law method. The article presents a holistic system of
the legislation on citizens, which includes the level of laws and regulations, where laws are divided into
general, special and supplementary, while regulations — into usual and accepted in the order delegated
lawmaking. The hierarchy of acts on citizens is established. The facts of the adoption of regulations on
citizens’ appeals by unauthorized subjects of law are revealed and proposals to improve the legislation
are made.

Keywords
Appeal, citizen’s appeal, law on appeals, legal system, law, regulation, complaint, application, offer, right
to appeal.
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BOMPOCHI MPABOMPUMEHEHNA

t0.B. KosybeHko*

OCHOBAHWA OCBOBOXAEHNA OT HAKA3AHUA
NPV NOCTAHOBJIEHUAW OBBUHUTEJ/IBHOTO
[MPUTOBOPA

AHHOmMayus. lpedmem uccnedosaHus cocmasam HOPMbl OMeYecma8eHHO20 Y20/108HO-
MpoyeccyasnbHo20 3aKOHOOAMeNbCMEBa PA3/UYHbIX /1em, pe2namMeHmupyowue 0CHO8aHUSA
rnocmaHossneHuUs 068UHUMENBHO20 MNpu208opa b6e3 HA3HAYeHUS HAKO3OGHUSA; MPAKMUKd
MPpUMEeHEeHUs 3MuxX Mpasosbix HOPM, YCMAHABAUBAOWUX OCHOBAHUS 0C8060MAeHUs om
HAKA3aHUSA U y20/108HOU 0meemcmeeHHOCMU, 0 MAKH#e Cyujecmsyoujue meopemudeckue
paspabomku noHAMuUA U cyuHocmu ob8uHUMesbHo20 rpuz2osopa b6e3 Ha3HaYeHuUs Ha-
Ka3aHUA KAaK yeos108HO-MPpoueccyanbHoll Kamez20puu, KaaccuguKkayusa ocHo8aHUl e2o rno-
cmaHoesneHus. Kpome moeo, 8 npedmem ucciedo8aHUs 80W/IA BblABAEHHAA 308UCUMOCMb
HOPMOMUBHO-/102U4ECKOU (hOPMYsibl MEHOMPACIEB020 MEXAHU3MA Y20/108HO-NPAB0B020
pezynuposaHusa U 0CHOBAHUL nocmaHosneHus 068UHUMENbHO20 rpuzosopa cyda bes Ha-
3HAYeHUA HAKA3aHUA. B kauecmee memodosioauyeckol 6a3bl Uu3bpaH cucmemHsili Mooxoo,
npednonazarouuli KomrsaekcHoe ucciedosaHue 0CHo8aHUl 0c8060#OeHUs oM HOKA3AHUSA
Mpu nocmaHoesneHUU 068UHUMENBHOR20 NpuU208opa cyda. lpu ux aHasause makxice npumMe-
HAAUCL ucmopuyeckull U ¢hyHKUUOHAs1bHbIU M0OX00bl. HopmamusHo-102u4eckas gopmysna
MEXAHU3MQ y20/108HO-MPABOBO20 Pe2yAUPOBAHUS MPednuUCbIBaem rnocmaHoes19me 068UHU-
mesnbHbIli Npu2osop be3 Ha3HaYeHUA HAKa3aHuUsA: 1) Koeda 8 OMHOWEeHUU Heco8epuIeHHo-
/s1lemHe20, cosepuiusLIe2o npecmyrnsaeHue Hebonbwoli unu cpedHeli maxecmu (4. 1 cm. 92
YK P®), nocmaHoensemca ob68uHUMeEsnbHbIl Npu2o8op ¢ NpUMeHeHUeM rpuHyOUMesnbHbIX
Mep socrumamesbHo20 8030elicmaus 8 NMopsoKe 3aMeHbl HAOKA3AaHUS, HA3HA4YeHUs Komo-
p0o20o 8 sMoM cay4ae He mpebyemcs; 2) 8 cay4yae ucmeveHus CPOKO8 0a8HOCMU Ye0108HO20
npecnedosaHus, ecsiu 068UHAEMbIl 803paXcaem rNPomus rnpexkpaweHus yeon08Ho20 0ena,
rpou3soocmMeo no y2os108HoMy 0esny rpodonxcaemcs 8 obwem rnopsoke 00 paspeweHus
e20 rno cywecmay (0bsuHAeMbili 0ce0boXOaemca om HAKA3AHUS, NpuYem HAKa3aHue Ha-
3Ha4Yamo He mpebyemcs, MOCKO/bKY 30 0A8HOCMbIO 8 Y20/108HO-MPABOBOM CMbIC/e OesHUe
He cuumaemcs Hakasyemoim); 3) ecnedcmeue akma o6 aMHUCMUU, 8 KOMOPOM YKA3bI8a-
emca Ha ocoboxdeHUe om HAKA3aHUA onpedesneHHolU Kamea2opuu auy, He3asucuMo om
8uda U pasmMepa HAKA3QHUSA, OM KOmMopo2o 0ceoboxdaemcsa ocy#OeHHbIl (ecau 068uHs-
embili 803paxdcaem npomus rnpeKpaujeHus yeonosHozo oesna); 4) ecnedcmaue usmeHeHus
obcmaHosKu (ecau obsuHAemblIl 8o3paxcaem nMPomue NMpekpawieHus y20a108Ho20 0ena);
5) koeda docmuewee socemHaduamusiemHe20 803pacma /UY0, 8repsble CosepuiusLUEe Mo-
/1080€ CHOWEHUE C IUYOM, He 00Cmua2uUM WecmHadyamuaem-e20 803pacma U rosoeoli
3pesiocmu, U cosepuieHHoe UM rpecmyriaeHue rnepecmarno 6bime 0b6WecmseeHHO OrnacHbIM
8 C8A3U CO 8CMYrseHUem 8 bpak ¢ momepnesuweli (Tomepreswum); 6) 8 cay4dae ocyHoeHus
UHOCMPAHHbIX 2pax0aH, auly 6e3 epax0aHCmead, @ MaKkXe AUy, He UMerouwux mecma rno-
CMOAHHO20 MPOXCUBAHUA HA meppumopuu P®, 3a npecmyraeHus, 30 cosepUIEHUE KOMOpPbIX
He moxcem 6bimb Ha3Ha4YeH onpedesieHHbIl 8UO HAOKA3AHUS, rnpedycMmompeHHbill caHKuyuel
cmamoeu OcobeHHol yacmu YK P.

Kntouesble cnoea: ocsoboxdeHue om HOKA3aHUA, HecosepuweHHonemHul, mepsi 80cru-
mamernbHo20 8030elicmeus, 6pak ¢ nomepneswel, AMHUCMUS, CPOKU 0a8HOCMU, Masmyo,
HOPMaMUBHO-/102UYECKAS (hOPMYs1a, U3MEHEeHUe 06CMAHOBKU, MEXAHU3M pPe2ysupo8aHUs.

© KosybeHko H0.B., 2014

KosybeHko tOpuii BayecnaBoBUY — KaHOMAAT HOPUAMYECKMX HAYK, AOLEHT Kadeapbl yrosloBHOro mnpouecca
YpanbCKoW rocyaapCTBEHHOM tOPUAMYECKOM aKageMnn.

[yuri.kozubenko@usla.ru]
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10.B. KO3YBEHKO

LEX WUSSIC:

pobnema, obo3HayeHHass B Ha3BaHWKW CTa-

TbW, BECbMa aKTya/ibHa, TaK Kak BBOAA B Y. 5

cT. 302 YMK P® Takol BMA NpuroBopa, Kak
06BMHUTENbHDBIN NpuroBop 6e3 HazHayeHUsa HaKa-
3aHMA, 3aKOHOZaTelb YyManymMBaeT 06 OCHOBAHUAX
ero noctaHosneHus; 6onee TOro, BBOAUT NyTaHULY
B 4. 8 cT. 302 YIK P®, ykasbiBasa, 4TO NOMMMO Ha-
3BaHHbIX B Y. 5 3TON Ke cTaTbW Tpex BUAOB 006BK-
HUTE/NIbHbIX MPUrOBOPOB, OKA3bIBAETCA, €CTb eLle
OANH — O0BGBUHUTENbHbIM NPUTOBOP C OcBObOXKAE-
HUEM OCYXKAEHHOIO OT HaKa3aHus.

Yactb 8 c1. 302 YMK PP ¢daKkTtnyeckn sBBoauT
HOBOE OCHOBAHWeE 0CBODOXKAEHNA OT HAaKa3aHUA —
MCcTeYEeHMe CPOKOB AAaBHOCTU. B HayKe gaHHaA Tou-
Ka 3peHusa pasgensercal, HO BOT BBOAMUT /M OHa
eule oAUH AOMNO/HUTENIbHbIN BUA, 06BUHUTENIbHOTO
NpPUroBopa Wamn 3To BCe-TakM 06BUHUTESIbHbIN NpU-
rosop 6e3 HasHa4YeHWs HaKaszaHUA — CYyLLEeCTBEH-
HbI BOMpOC.

Mpaktuka KoHcTtuTtyumoHHoro Cyaa Pd? tonb-
KO NOATBEp)KAAeT NpPaBoTy NPUBEAEHHOW TOYKM
3peHunsA, HO Ha YKa3aHHbIN BOMPOC He oTBeyaeT. B
6O/bLIMHCTBE C/ly4aeB CyAbl MEPEecTPaxoBblBaAtOT-
CA W NPU UCTEYEHUM CPOKOB AABHOCTM YrONOBHOIO
npecnenoBaHMs MNOCTAHOBAAKT OOBUHUTE/IbHbIN
NPUroBop € Ha3Ha4YeHMEM HaKa3aHWA U OCBODOMXK-
AeHuem oT ero otbbiBaHUA. CnpallmMBaeTCs, KaKon B
3TOM CMbIC/, BeAb GaKTUYECKU AesHMe n1ua yTpa-
TUNO CBOK OOLLECTBEHHYIO OMACHOCTb, 338 MCK/O-
yeHWeMm, Npasaa, AeAHUN, HaKa3yeMbiX CMEePTHOM
Ka3HbtO UM MOMKU3HEHHbIM NMLWeHNeM cBoboAbl, a
TaK»Ke HEKOTOPbIX AeAHMUN NPOTMB MUpa 1 besonac-
HOCTM YyenoseyecTBa (cT. 353, 356-358 YK PD).

EcAn CcpoKM yronoBHOro npecnefoBaHUA WUC-
TEK/IN, OHO HE MOXET «nepetedyb» B YeTBEPTbli
anemeHT GOpMy/ibl MEXOTPACNEBOIO MeXaHM3Ma
YrOI0BHO-MPABOBOr0 PeryinMpoBaHnA — B HaKasa-
HWe; L, COBEPLUMBLLEE TaKOe AeAHNEe, — HEeHa-
Kasyemo. Camo geaHue, no cmbicay cT. 78 YK PO,
33 [,@aBHOCTbIO TaKXKe CYUTAEeTCA HeHaKasyembim. B
OaHHOM cnyvyae HeobxooMMO M AOCTAaTOYHO KOH-
CTaTMPOBATb, YTO MOACYAUMBIA COBEPLUMA 3TO Ae-
AHWE, ero BUHOBHOCTb, PaKT OCy)KAeHuA, T.e. no-
CTaHOBUTb NPUroBop 6e3 HazHaYeHMa HaKkasaHuaA®.

' JKoronesa E.B. ITocTaHoBIeHNeE TpuroBopa // YTOMOBHBII IIPO-

tecc / nog, per. B.C. Bamakumna, F0.B. Kosy6erxo, A.J. ITporu-
jsKoBa. M., 2011. C. 623.

> IloctanoBnenme Koucturynmonnoro Cyma PO ot

29.06.2004 Ne 13-II mo meny o mpoBepKe KOHCTUTYLVIOHHOCTH
OTZE/IbHBIX ITOJIOKEHNII CT. 7, 15, 107, 234 1 450 YronoBHO-IIpo-
1leccyanbHOro Kofiekca P® B cBA3M ¢ 3aIIpOCOM IPYIIIIbI [eMy-
taroB locynapcreennoit [Jymbr // Bectaux KoHCTUTYLIMOHHOTO
Cyna P®. 2004. Ne 4; Onpepnenenne Koncturyunonnoro Cyna
P® o1 15.01.2008 Ne 292-O-0 06 0TKa3e B IPUHATUA K pacCCMO-
TPEeHNIO Xa/IoObI rpaxkaaHku JpsukoBoit Onbry leHHAaTbeBHbI
Ha HapylleHNe eée KOHCTUTYLUMOHHBIX IPaB JaCThi0 BOCHMOM
cT. 302 YromoBHO-IpoleccyanbHoro Kofekca P® // BecTHuk
Koncturynnonsnoro Cyza P®. 2008. Ne 4.

* B ompeneeHHOM CMBICTIE aBTOpP ONM30K C TOYKON 3peHMsI

C.II. Cepe6poBoii, COIIACHO KOTOPOIT OOBUHUTEILHBLIT IPUTOBOP
6e3 HasHAYECHNs HAKA3aHWs CYJ IIOCTAHOB/SIET B TEX CIydasiX,

He cnyyaiiHo B cT. 330 YMK PCOCP ot 25 man
1922 r., KaKk un B CT. 326 YINK PCHCP ot 15 deBpa-
na 1923 r., 661710 YKa3aHo, YTO cyA BbIHOCUT MpU-
rosop 06 ocBobOXKAEHMM NOACYAMMOrO, NPU3HAH-
HOrO0 BMHOBHbIM, OT HaKa3aHMA MO aMHUCTUN UK
nasHocTu. Mpuyem o6a YIMK He 3HanM Takoro Buaa
NpPUrosopa, Kak NpMroBop ¢ HasHa4yeHMem Hakasa-
HUS U ocBOBOXKAEeHMEM OT ero oTbbiBaHUA. PaKTu-
Yyeckn 6blno TpM BUZA NPUFOBOPOB: ONpaBaaTeslb-
Hbli, OOBUHUTENbHbIM C Ha3HAaYeHMEM HaKa3aHus
N 06BUHUTENbHBIN MPUTOBOP C OCBOOOXKAEHMEM OT
HaKa3zaHus (T.e. 6e3 Ha3HaYeHUs HaKka3aHus).

Kctatn rosops, YMK PCOCP 1960 r. Takxke He
3Ha/N TaKOro BMAA NPUroBopa, OLHAKO B OTHOLUE-
HMW Npurosopa 6e3 HasHaYeHMA HaKasaHUs Obl1o
BBEEHO HOBOE, [0 3TOr0 HEW3BECTHOE OCHOBA-
HUWe: «eCNM K MOMEHTY PAacCMOTPEHUA Aena B cyae
JeAHne noTepano obLLecTBEHHYHO OMACHOCTb UK
NUO, ero coseplunBlLlee, nepectano bbiTb oblie-
CTBEHHO onacHbIM» (cT. 309).

Yto Kacaetca YIK P®, 1o yronosHo-npoueccy-
aNbHbIM 3aKOH, Ha3blBasi TaKOM BUA, OOBUHUTENb-
HOro npurosopa (6e3 HasHauYeHUs HakasaHus), He
onpepenAetT OCHOBaHMA €ro MOCTAHOBNEHUA, YTO
KaK MMHUMYM CTPAHHO.

BmecTe c TeM HOPMATMBHO-/I0rMYecKkasa popmy-
Jla MeXoTPacneBoro MexaHnM3ma yroJloBHO-MPaBo-
BOrO PerynMpoBaHuA NpeasiaraeT peLwaTtb 3TOT BO-
Npoc B TeX C/y4asx, KOrga Npy NpuBAEYEHUM 1L
K Yro/IOBHOM OTBETCTBEHHOCTU COBEpPLUEHHOE Npe-
CTYNMHOE AesHue He MOXeT bbiTb (MM He LOMKHO
6bITb) HaKazyemo, Hanpumep:

— MpW UCTEYEHUN CPOKOB AABHOCTU YrosI0OBHOIO
npecnenoBaHus;

— NpyU HeobXoAMMOCTM MPUMEHEHUA NPUHYAU-
TENbHbIX Mep BOCNMTATE/IbHOrO BO34ENCTBUA
BMECTO Ha3HAYeHWUA HaKa3aHwms.

HeobxoanMo TaKKe OTMEeTUTb, YTO B HOpUAM-
YeCKOW NnTepaType CyLLecTByeT COMHEHWE OTHO-
CUTE/IbHO OCHOBaHWI MOCTAHOB/NEHUA OOBUHMU-
TENbHOro Npurosopa 6e3 HaszHavyeHMA HaKasaHwus,
OOHAKO O MPUBEAEHHbIX BbIWE ABYX OCHOBAHMUAX
npakTnyeckn ymanumeaetca. Tak, A.[l. MNpolwnakos,
nccneaya [aHHyo nNpobnemy Ha ypoOBHE KOAAW-
3MM MATEPUMANbHOTO M MPOLLECCYasIbHOTO 3aKoHaA
(cT. 309 YNK PCHCP m cT. 50 YK PCOCP) 1 cornawa-
Acb ¢ M.A. JlyNMHCKOM B TOM, YTO «Pas3Inyuna Mexay
npoueccyasibHbIMM  NOCNEACTBUAMMU  MPUMEHE-
HMA 4. 1 n 4. 2 cT. 50 YK PCOCP B yronosHo-npo-
LLeCCyaslbHOM 3aKOHe BblpaXKeHbl HeAOCTaTOYHO
nocneaoBaTeNbHO»*, MPUXOANUT K BbIBOAY, YTO AaH-
HaA KOANM3MA AO0/KHA ObiTb pa3pelleHa B Noab3y

KOT7Ia IPVXOMMT K BBIBOAY, YTO Lie/Ii HAKA3AHVSI MOTYT ObITH [10-
CTUTHYTBI CaMyM (PaKTOM OCY>KZieHus L. BMecte ¢ Tem, Beer,
3a YIIK P®, ona He Ha3bIBaeT OCHOBAHISI TIOCTAHOBJIEHNSI 3TOTO
BUJa 00BMHUTENBHOTO rpyrosopa (YromoBHblii porecc Poccyn /
Hayd. peri. B.T. Tomun. M., 2003. C. 618).

* Jlynunckaa IL.A. PemreHuss B yrolnoBHOM CyfOIIPOM3BOJ-

ctBe. VIX Bupipl, copiepxkanue un popmol. M., 1976. C. 148.
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Bonpocbl npasonpumeHeHust

MaTepManbHOro YroN0BHOFO 3aKOHA, T.e. B MONb3y
YK PO®, roe Takoe OCHOBaHWe B MPUHUMNE OTCYT-
ctByeT’. CnycTa 14 neT aBTOPCKUIA KONNEKTUB y4eb-
HWKA MO YrON0BHOMY MPOLLECCY MO, PYKOBOACTBOM
A.[. MNpownsKkoBa NOBTOPAET 3Ty e PopMyInMpoB-
Ky, KOHCTaTupyA, uto YK PP 2001 r. «He cogepKut
HUKaKNX NpeanmMcaHmMin OTHOCUTEIbHO YC/I0BUI Bbl-
HECEHMA TaKOro pelleHus, No3TOMY M3 YrON0BHO-
NPOLECCYasIbHOro 3aKOHa LLenecoobpasHo MCKAO-
YUTb YNOMUHaHWEe 06 3TOM BUAE 06BMHUTENBHOTO
npurosopar®.

CuTyaumsa [0BO/IbHO OpPUrMHaNbHAA U ANA ee
NPOACHEHMA obpaTMMcA K NpeabiCTOpUn BOMPO-
Ca, AMHAaMMKA KOTOPOro YacTUYHO Bblna JOBONBHO
noapobHo uccnegosaHa A.[l. NMpowwnakosbim’.

25 pnekabpsa 1958 r. 66111 NpUHATLI OCHOBbI Yro-
nosHoro 3akoHogatenobctsa Coto3a CCP m coto3HbIX
pecny6amnk® u OCHOBbI YrONIOBHOIO CyA0MNpOM3BOa-
ctBa Coto3za CCP 1 cotosHbix pecnybamk®. CornacHo
4y. 1 ct. 43 OcHOB YronoBHOrO 3aKOHOAATENbCTBA
MU0, coBeplUMBLUEE AeAHMe, COAeprKallee npu-
3HAKM NPECTYN/IEHNA, MOXKET BbITb 0CBOBOXKAEHO OT
YrOJIOBHOM OTBETCTBEHHOCTU, ec/iv ByAeT NpM3HaHo,
YTO KO BPEMEHM paccnefoBaHUA UK PACCMOTPEHUSA
Jena B cyae, BCNeACTBME U3MEHEHWMA OBCTAHOBKM,
COBEpLUEHHOE UM AeAHWE MOTEPASIO XapaKTep 06-
LLLeCTBEHHO OMACHOTO WM 3TO INLLO NepecTano bbiTb
obLecTBeHHO onacHbIM. YacTb 2 cT. 43 Tex ke OcHoB
npeaycMmatpuBana, YTo /IMLO, COBEpLUMBLIEE MNpe-
CTYyNAeHWe, MOXKeT BbITb MO NPUFOBOPY CyAa OCBO-
60X AeHO OT HaKal3aHusA, ecan byaeT NpPU3HaHO, YTO
B CMAy nocneaytowero 6e3ynpeyHoro noseaeHma 1
YeCTHOro OTHOLLUEHMA K TPYAY KO BPEMEHU PACCMO-
TPEHUA [ena B CyAe OHO He MOMKET OblTb COYTEHO
06LLecTBEHHO ONAaCcHbIM.

B panbHenwem Y. 1 n 2 c1. 43 OCHOB Yro/IoBHOIo
3aKoHOZaTeNnbCTBa HbINM AOCNIOBHO BOCNpou3Beae-
Hbl COOTBETCTBEHHO B Y. 1 1 2 cT. 50 YK PCOCP™.

HecmoTpAa Ha 370, 4. 4 cT. 43 OCHOB YroN0BHO-
ro cygonpoussoactea 1958 r., Bugmmo, cymmunpys,
o6ob6uian oba BbllwenpuBedeHHbIX Cay4vas, ycTa-
HaBAMBana cnepytoulee npasmao: «Cya NOCTaHOB-
naetT 0bBUHUTENbHbINM NpUroBop 6e3 HasHayeHuA
HaKa3aHWA, eCn K MOMEHTY PacCMOTPEHUA aena B
cyne fesHue notepsano obuiecTBeHHYH ONacHOCTb

> Tlpomskos A.Jl. B3auMocBsA3b MaTepuaaIbHOTO 1 MPOLiec-
Cya/IbHOTO YrOlIOBHOTO npaBa. Ekarepun6ypr, 1997. C. 63-67.

¢ VYromosuelit npouecc / nop pexn. B.C. bamaxumna, }0.B. Ko-

3ybenko, A.Jl. IIpountsikosa. C. 628.

7 TlpouysikoB A.Jl. B3anMoCBs3b MaTepMaaIbHOTO 1 MPOLieC-

CyanbHOTO yronoBHoro npasa. C. 63.
8 Begomoctu BepxosHoro Cosera CCCP. 1959. Ne 1. Cr. 6.

°  Tam xe. Cr. 15.

" BykBa/IbHO COfiepKajloch CeAyolee IpaBuo: «JInro, co-

BepIIMBIIee IIPECTYIIEHNE, MOKET OBITh OCBOOOXK/IEHO OT YTO-
JIOBHOII OTBETCTBEHHOCTH, eC/Mt OyeT MPU3HAHO, YTO KO Bpe-
MEHI PacCMOTPEHUs [iefla B Cyfie BCIEACTBIE M3MEHEeHNs 00-
CTAHOBKI 9TO JIUIIO [IePeCTano ObITh 0OIeCTBEHHO OMAaCHBIM»
(Begomoctn Bepxosroro Coseta PCOCP. 1960. Ne 40. Ct. 591).

WY MU0, ero coBeplumnBLLee, nepecTasno bbiTb 06-
LLLeCTBEHHO onacHbIM». Takum obpasom, paKTmye-
CKM BOCMPOM3BOAMNOCH CYLLECTBYHOLLEE MPaBUIO
06 M3meHeHMn O0B6CTAHOBKM, YTO, KCTATWM roBOpS,
nosKe u 6bI10 YaCTUYHO caenaHo B 4. 3 cT. 48 Oc-
HOB Yro/s1I0BHOro 3akoHogatenbcTea Coto3a CCP um
pecnybamk 1991r.1t, a nonHocTbio — B cT. 309 YMK
PCOCP. C 3TOro MomMeHTa 1 Havanacb NyTaHULA Kak
Ha CTpaHMLaXx lOpUAMYECKOM NeYaTh, Tak U B pasb-
ACHeHMAX cyaebHol npakTuku. Tak, MNaeHym Bep-
xoBHoro Cypa CCCP B noctaHoBneHun ot 30 utoHA
1969 r. «O cynebHOM nNpuUroBope» yKasan, YTo «B
cnyyansx, Korga noAacyaumblii ocBobokpaetcs oT
HaKasaHuA B cuay cT. 43 OCHOB Yro/IOBHOMO 3aKo-
HOZaTeNbCTBa, Cyd, NOCTAHOBAAS OOBUHUTE/bHbIN
NpPUrosop, SOIXKEH MOTUBMPOBATb CBOW BbIBOZ, @ B
pPe30TUBHOM YacTU NPUroBOpa, NPU3HAB NOACY-
OMMOTO BUHOBHbIM B COBEPLUEHUM MPECTYNIEHUA U
He Ha3Ha4as KOHKPETHOM Mepbl HaKa3aHMA, — yKa-
3aTb, YTO B COOTBETCTBUM C 3aKOHOM OH OCBODOOX-
[AeTca OT Haka3aHua»2,

Cnycta 7 net NneHym BepxosHoro Cyga PCOCP
8 ceHTabpa 1976 r. pa3baAcHMA bosiee YeTKo, 4YTO
«ecnm cygom byaeTt NpuMsHaHO, YTO NMLO, COBEp-
LIMBLLEE NPECTYNAEHNE, B CU/Y €70 NOCAEAYIOLLErO
6e3ynpeyHoro noBefeHUsA M YeCTHOrO OTHOLLEHUSA
K TPy4y KO BPEMEHM PAacCMOTPEHMUA Aena B cyae He
MOXKeT BbITb COYTEHO 06LLECTBEHHO ONacHbIM M Mo
3TOMY OCHOBAHMWIO MOANEXMUT 0CBODOOXKAEHUIO OT
HaKa3aHWsA, NOCTAaHOBAAETCA 0OBMHUTENbHbIN NPU-
ropop 6e3 HasHauyeHMA HaKasaHuA. B aTom cayyae
cyA, NPU3HABaA NOACYAMMOrO BUHOBHbLIM, B pe3o-
JNIIOTMBHOM 4acTU NPUroBopa AOJ/IKEH YKas3aTb Ha
ocBObOXKAEHWE ero OT HaKa3aHWA B COOTBETCTBUM
€Y. 2 cT. 50 YK PCOCP»™,

B ganbHemwem MneHym BepxosHoro Cyaa PP B
noctaHoBaeHun oT 29 anpens 1996 r. «O cyaebHOM
NPUroBope» PasbACHUT, YTO «B cuay Y. 2 cT. 309
YMNK PCOCP cyan, npv3HaB npuv NOCTAHOBAEHWUMU
NPUroBopa, YTo K MOMEHTY PacCMOTPEeHUA Aena
B cyaebHOM 3acedaHuu agesaHue nortepano obuie-
CTBEHHYIO OMACHOCTb WM JIMLO, €ro COBEpLUMB-
lwee, nepectaso ObiITb OOLWECTBEHHO OMACHbIM,
nocTaHoBAAET 0O6BMHUTE/IbHLIN Npurosop 6e3 Ha-
3HaAYeHMUA HaKasaHuA. B aTom cnyyae B onucaTesb-
HOM YacTu npuroesopa cya 0683aH MOTUBMPOBATb
NPUHATOE peLleHMe C NpUBEAEHUEM KOHKPETHbIX
06CTOATENBCTB, NOATBEPKAAOWMX BbIBOAbI CYyAa,
a B PE30/IIOTUBHOM — MPU3HATb NOACYAUMOTO BU-
HOBHbIM M YKa3aTb, YTO B COOTBETCTBMMU C 3aKOHOM
HaKa3aHWe emMy He Ha3HavaeTca»,

11 Bemomoctu CHII CCCP u BC CCCP. 1991. Ne 30. Cr. 862.

'? Tlocranoenenue Ilnenyma Bepxosroro Cyma CCCP or

30.06.1969 Ne 4 «O cynebHOM mpurosope» // Bionnerens Bep-
xosHOro Cyma CCCP. 1969. Ne 4.

3 TlocranosneHne Ilmenyma Bepxosroro Cyma PP or
08.09.1976 Ne 3 «O cyme6bHOM 11puroBope» // CoopHuk ITocra-
Hosnennii [Tnenyma Bepxosroro Cypga PO 1961-1993. M., 1994.

" Tlocranosnenue Ilnmenyma BepxosrHoro Cyma P® or
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LEX WUSSIC:

Cnycta natb neT nocne BcrynaeHua s cuay YMK
P® 2001 r. BepxoBHblit Cya PO oTKasbiBaeTca OT
3TOM MO3MUMKN, UCKAKOUYMB AaHHbIA ab3al, nocra-
HoBneHnem [neHyma BepxosHoro Cyga PO ot 6
deBpans 2007r. No 7, ogHaKO 3TUM e NMOCTaHOB-
NleHnem co3gaeT HOBYIO peaakumio n. 17 noctaHoB-
neHus MNnenyma BepxosHoro Cyaa P® ot 14 dpeBpa-
na 2000 r. Ne 7 «O cyaebHoM npakTMKe No Aesfiam o
NPecTynaeHnax HecoBepLIEHHONETHUX»'®, B KOTO-
PO yKasblBanocb byKBasbHO cieaytoulee: «B cooT-
BeTCcTBUM co cTaTben 432 YMNK PP cyg Bnpase, no-
CTaHOBMB OBBMHUTENbHbBIN NPUTOBOP, 0CBOHOAUTD
HecoBepLUEHHOMIETHEFO OT HaKa3aHMA M Ha OCHOBA-
HMK cTaTbh 92 YK PO npumeHnTb NpUHYANTENIbHbIE
Mepbl BOCMMUTATENbHOIO BO3AEWCTBUA, NpesyCcmo-
TpeHHble YacTbto 2 ctatbk 90 YK PP, nnbo Hanpa-
BMUTb €ro B CneumanbHoe y4ebHo-BOCNMUTaTE/IbHOE
yuyperKaeHne 3aKpbITOro TMMa opraHa ynpas/ieHuA
obpasoBaHuem.

Mpn 3TOM HEOBXOAMMO Y4YMTbIBATb, YTO B YKa-
3aHHOe creuuManbHoe y4yebHo-BOCNUTaTENbHOE YY-
pexaeHWe HanpaBAAlOTCA HecoBepLUEeHHONETHUE,
OCYKAEHHbIE 33 COBEpLUEHME NPECTyniaeHU NnLlb
CpefHeln TAXKECTN UM TAXKKME, 33 UCKNHOYEHNEM YKa-
3aHHbIX B 4acTh 5 cTtatbm 92 YK PD, Koraa oHM HYK-
0aoTCs B 0COObIX YCN0BMAX BOCMUTAHUSA, 0byYeHuA
n TpebyloT cneunanbHOro NegarorMyeckoro Noaxo-
Aa. Takoe pelueHre NPUHUMAETCA CYyA0M B NOpALKe
3aMeHbl HaKa3aHWA, HAa3HAYeHMA KOTOPOro B 3TOM
cnyyae He Tpebyetcsa (NyHKT 3 yactu 5 crtatbm 302
YMK P®)», T.e. noctaHOBASETCA OOBUHUTENbHbIN
npuroBop 6e3 HasHa4YeHMA HaKa3aHKA.

Yepes yeTblpe roga Ta e camasa nosuuma Bep-
xoBHoro Cyaa P® 6bina BocnpoussegeHa B n. 35
noctaHosneHmna lneHyma BepxosHoro Cyaa P®
oT 1 ¢peBpana 2011 r. No 1 «O cyaebHol npakTuke
NPUMEHEHMA 3aKOHOAATENbCTBA, PEMTAMEHTUPYIO-
Lero 0co6eHHOCTU YrONOBHOM OTBETCTBEHHOCTU U
HaKa3aHWA HeCOBEPLUEHHONETHUX»1®,

He meHee MHTepecHa B CBA3M C 3TUM MPaKTU-
Ka BbIMNO/JIHEHUA pas3bacHeHU BepxosHoro Cyaa
P® no paHHomy Bonpocy. Tak, B CBepa/ioBCKOM
obnactHom cyge 6blna pa3paboTaHa MOTMBUPOB-
Ka Ha3HaYyeHMA HaKa3aHWI B NPOLECCYabHbIX A0-
KYMEHTAX, NOCTAHOBAAEMbIX CYyAOM B OTHOLUEHWUM
HecoBeplueHHoNeTHUxY. BoT oanH 13 pparmeHTOB
NMOACHEHUM K MOTUBUPOBKE OOBUHUTE/IBHOTO NpU-
rosopa 6e3 Ha3zHa4YeHUs HaKa3aHwuA:

«lonoxeHuna 4. 2 cT. 92 YronoBHOro Kogekca
Poccuiickon ®egepaumm u Y. 2 cT. 432 YronosHo-
npoueccyanbHOro Kogekca Poccuiickoit Peagepaunm
OTAENbHO PErTAMEHTUPYIOT OCHOBAHMA U NOPAAOK

29.04.1996 Ne 1 «O cypebnom npurosope» // bronnerens Bep-
xoBHOro Cyna P®. 1996. Ne 7.
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bronnerens Bepxosroro Cyma P®. 2000. Ne 4.
' Bromterens Bepxosroro Cyna P®. 2011. Ne 4.

17" JlaHHas MOTMBMPOBKa ObLIa IpefjiokeHa cypbeit Cepp-

7I0BCKOro o6mactHoro cyna VI.H. BaHHIMKOBOII 1 IIpeocTaBIe-
Ha aBTOPY HaCTOs1el paboThI.

0CBOOOXKAEHMA HECOBEPLIEHHONETHUX OT HaKasa-
HUA C NPUMEHEHMEM TaKON NPUHYAUTE/IbHON Mepbl
BOCMMWTATE/IbHOTO BO34ENCTBUA, KaK NMOMeELLeHME B
cneumanbHoe Yy4ebHO-BOCMUTATENbHOE yupexae-
HWe 3aKpPbITOro TMNa A0 AOCTUMKEHMS MM BO3pacTa
BOCEMHAALATM JIeT, HO He B6onee YemM Ha Tpwu roga.
OcHoBaHMEM ANS MPUHATMA CY4OM TaKoro pelle-
HUA SABNAETCA NPU3HAHME HecoBepLUEHHONIETHEro
BMHOBHbIM B COBEPLUEHUM NPECTYNAeHU cpeaHel
TAXKECTU UM TAXKKWUX, HE MEepeyncsieHHbIX B 4. 5
cT. 92 YronoBHoro Kogekca Poccuiickoit ®epepaumm,
C Ha3HaYeHWeM HaKasaHuA B BUAE NLWeHus cBobo-
Obl, @ TaK}Ke yCTaHoBNeHWe OBCTOATeNbCTB, CBUAE-
TE/IbCTBYIOLWMX O TOM, YTO HECOBEPLUEHHONETHUIA
019 CBOETro MCNPaBAEHUA HYXKAAETCA B 0COBbIX yC-
JIOBUAX BOCNUTaHMA, 0byyeHua 1 TpebyeT cneumans-
HOro negarorMyeckoro noaxoga. lNpeacrasnsercs,
yTo Hambonee apPeKTUBHbLIM ABAAETCA NOMELLEHNE
HecoBepLUEeHHOETHMX B CneLmasibHble y4ebHO-BOC-
nuTaTeNlbHble YYpEeXKAeHWUA 3aKpbIiToro Tvna (npu
Ha/IMYNM YKa3aHHbIX B 3aKOHE M YMOMAHYTbIX Bbille
06CTOATENIbCTB) B TEX CNYHasAX, KOr4a 3a NoBeaeHNeM
HecoBepLUEHHONETHMX OTCYTCTBYET HaAsexallui
KOHTPO/Ib CO CTOPOHbI UX poauTeneit Anbo aAuu, mx
3aMeHsAoWmX, IMbo Korga NoApoCTOK Bbilesn W3-
NoA, KOHTPOAA YKa3aHHbIX JINLL, U YKIOHAETCA OT yye-
6bl, ynoTpebaaeT cnMpTHble HAaNUTKM MU HapKoTUYe-
CKME WU/IM TOKCMYECKME BELLECTBA U BPOAAXKHUYAET.
B cynebHom 3acegaHuu, MOMMMO MEPEUYNCAEHHbIX
Bbllle 0BCTOATENbCTB, NMOANENKAT BbIACHEHUIO U UC-
CNlejOBaHUI0 [aHHblE O COCTOAHWW 340POBbA He-
COBEpLUEHHO/IETHErO, MOCKO/IbKY B CreuuasbHble
y4ebHO-BOCNUTATE/NIbHbIE YUYPEKAEHUA 3aKPbITOrO
TN He MOryT ObiTb MOMeLLeHbl HEeCcoBEpLUEHHO-
NeTHWe, umetoLme 3aboneBaHmsA, NPENATCTBYOLME
NX COAEPMKAHMIO N ODYYEeHMIO B YKa3aHHbIX yYpexk-
AeHunsx. MNepeyeHb TakMx 3aboneBaHuUin yTBEPKAEH
noctaHosneHnem [paBuTenbcrea Poccuiickon Pe-
Aepaunn ot 11 uions 2002 r. Ne 5188, [ina onpene-
JIeHNA BO3MOMKHOCTM MOMELLEHNA HeCcoBepLUEHHO-
JNIETHUX B CrneumanbHble y4yebHO-BOCMUTATE/IbHbIE
YUYPEKAEHUA 3aKPLITOrO TUMa AO/XKHO 6bITb NpoBe-
OEHO MX MeAMLMHCKOoe, B TOM YnCae ncuxmaTpude-
CKO€, OCBUAETE/IbCTBOBAHME.

Mpwn aTom ciegyeT MOMHUTb, YTO MOJIOMKEHUA
Y. 2 cT. 92 YronosHoro Kogekca Poccuiickon ®epne-
pauuu npeaycMaTpMBatoT BO3MOMXKHOCTb NpUMeHe-
HMA TAKON NPUHYANTENBHOM Mepbl BOCMUTATE/IbHO-
ro BO3AENCTBUSA, KaK MOMeLLeHne B crneumanbHoe
y4ebHO-BOCMUTATENIbHOE YUYpEXAEHNE 3aKPLITOrO
TUNAa K HECOBEPLLUEHHONETHEMY, OCYKAEHHOMY 33
coBeplleHMe NPEeCTyneHns cpedHeln TAXKeCcTU K
HaKa3aHWIO UMEHHO B BMAe AnleHNUa cBoboapbl U

8 Tlocranosnenue ITpaBurenpctsa PO or 11.07.2002 Ne 518
«O6 yTBepxeHNN IepeyHs 3a00IeBaHNmIl, IPENATCTBYOMINX
COJIep)KaHMIO U 00YYeHUIO HECOBEPIIEHHOIETHNUX B CIIeL[1a/lb-
HBIX y4eOHO-BOCIMTATEIbHDIX YIPEXKCHNUAX 3aKPBITOrO TUIIA
OpraHoB ympasieHua oOpasoBaHueM» // Poccmiickas rasera.
2002. 17 utons.
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BOI’IpOCbI npasonpumeHeHus

0CBODOOXKAEHHOIO OT 3TOr0 HaKasaHMWA, YTO C y4e-
TOM MONOXEHUM Y. 6 CT. 88 Yro/sIoBHOro Koaekca
Poccuiickon degepaunn, npeaycMaTpUBatoLLNX
3anpeT Ha3HA4YeHWA HaKasaHWA B BUAE NULLEHUA
cBoboabl K HecoBeplIeHHONETHUM, BNepBble COo-
BepLwMBLLUMM B BO3pacTe Ao 16 net npectynaeHuA
cpepHeln TAXEeCTM, MPaKTUYeCcKM aenaeT HeBos-
MOXHbIM MPUMEHEHME MONOXKEHUN Y. 2 cT. 92 Yro-
NloBHOro Kogekca Poccuitickon depgepaunm B OT-
HOLWEHMN HEeCcOBEPLIEHHONETHUX, COBEPLUMBLUMX
NpecTynieHns YNnOMAHYTOM KaTeropum TAXKECTU.
OAHaKo MamaTys 0 TOM, YTO MPU peLleHnn yKasaH-
HOro BOMpPOCA MpeXAae BCEro AO0/KHbl YYUTbIBATb-
CA MHTepecbl HECOBEPLLUEHHONETHETO, NOMELLEHNE
KOTOPOro B crneunanbHoe y4ebHOo-BOCNMTaTE/IbHOE
yupeaeHne 3aKpbITOro TUMNa BMECTO MNpuUMeHe-
HWA K HEeMy Mep Yro/IOBHOTMO HaKaszaHMA MOXKeT
6naronpuATHbIM 06pPa3oM OTPaA3UTLCA Ha ero no-
NIOXKEHWUM, MOCKONbKY MOAPOCTOK OCBObOXAaeTcA
OT HaKa3aHWA M NPU3HAETCA IMLOM, HE MMEIOLLUM
CYAMMOCTWN, UMeET BO3MOXKHOCTb NOAy4nTb 0bpa-
30BaHKWe 1 NpmnobpecTn npodeccuto, Npu 3TOM CHU-
YKaeTcA BEPOATHOCTb COBEPLUEHMA MM MOBTOPHOTO
NnpaBOHapYLEHMNsA, TaK KaK NOLPOCTOK MMEET BO3-
MOXHOCTb ObITb M301MPOBAHHLIM OT HEraTUBHOM
cpenbl 06UTaHUA, cya B YNIOMAHYTOM C/y4ae MOXKET
NPUMEHUTb NONOXKEHUA Y. 2 CT. 92 YronoBHOrO KO-
Aekca Poccuiickoit @epepaumm co CCbIIKOM Ha no-
noxeHua n. 17 noctaHosneHua NneHyma Bepxos-
Horo Cyaa Poccuitickon ®epepaumnm ot 14 despans
2000 Ne 7 c usmeHeHuamu oT 6 pespans 2007 r. “O
cyaebHolM npakTMKe no Aeflam O MPecTyn/ieHUsx
HecoBepLUeHHONETHUX !, pasbacHsAoLLee, YTO NpK
NMOCTAHOBNEHUN OOBUHUTENIBHOFO MPUroBOpa pe-
lweHne 06 0CcBOOOXKAEHUM HECOBEPLLUEHHONETHEro
OT HaKa3aHWA B NopsAAKe NOJIOKEHUM cT. 92 Yrosos-
Horo Kogekca Poccuiickoit ®egepaumm ¢ npumeHe-
HUEM MNPUHYAUTENBHON Mepbl BOCMUTATENIbHOIO
BO34EINCTBMA B BUAE MOMELLEHMA B CreLmanbHoe
y4yebHOo-BOCNUTATENIbHOE YYpPEXKAEHME 3AKPLITOrO
TUMA NPUHUMAETCA B NOPAAKE 3aMeHbl HaKa3aHuA,
Ha3HaYeHMA KOTOPOro B 3TOM C/ly4ae He TpebyeTcs
(n. 3 4. 5 ctatbm 302 YronoBHO-NpoLECcCcyanbHOro
Koaekca Poccuiickon deaepaumn)».

Kak BngHo, obnactHo cyg dakTUYecKn BBoAUT
cBoe cobcTBEHHOE OCHOBAHME MOCTAHOBAEHUA 06-
BMHUTENbHOTO NpUroBopa 6e3 HazHaYeHUA HaKasa-
HWA, HANOMWHAA O TOM, YTO HECOBEPLUEHHONETHE-
My B Bo3pacTe o0 16 sieT no onpeneneHHoM KaTte-
ropum NMPecTynieHnn He MOXKeT ObiTb Ha3HayYeHo
HaKasaHWe B BUAE N1LeHns ceoboabl.

OfHaKo 3TO BOBCE HE 03HAYaeT, YTO B J@aHHOM
Cny4vae, BO-MEPBbIX, HECOBEPLUEHHONETHEMY He-
BO3MOXHO Ha3HauYUTb MHOW BMA, HaKa3aHMA 3a CO-
BEPLUEHHOEe NpecTynHoe AesHwWe, BO-BTOPbIX, 3TO
TaK¥XKe He O3HayaeT, YTo nocTaHoBAeHWe MneHyma
BepxoBHoro Cyga P® obA3aTesnibHO A MCMoJHe-

' Ha [jaHHDBII MOMEHT YTPATU/IO CUJIy B CBA3Y C U3JAHUEM I10-

cranosnenn:A IInenyma Bepxosrnoro Cyma P® or 01.02.2011. Ne 1.

HUA HUXKECTOAWMMM cyaamn. Cyabn ABNAIOTCA He-
3aBMCUMbIMU, MNOAYNHATCA KOHCTUTYLMKN U TONb-
KO 3aKoHy (cT. 118 KoHcTtutyummn PD). Ecnm 6bl 310
6b1710 He TaK, TO HaBepHAKA M3MEHEHWEe MO3ULMKU
MNneHyma BepxosHoro Cyaa P® asunocb 6bl ocHO-
BaHMEM A/A nepecMmoTpa B nopsaake Hagsopa ob-
BMHUTENbHbIX NPUroBopos 6e3 HasHa4YeHUs HaKa-
3aHUA, HANPMMEpP NOCTaHOB/IEHHbIX MO OCHOBAaHMIO
yTpaTbl OOLWIECTBEHHOMW OMACHOCTU NMUA, COBep-
LWIMBLUErO AeAHWE, UM CAMOTO AeAHMUA.

Bmecte ¢ Tem Hu lNneHym BepxosHoro Cyga
P®, Hu cyn cybbekTa PP He moryT ycTaHaBAMBaTb
OCHOBaHMA OCBOOOXAEHMA OT YrosI0OBHOM OTBET-
CTBEHHOCTM WM HaKasaHMA, B COOTBETCTBUM C
KOTOPbIMW B Yro/I0OBHO-MPOLECCYa/IbHOM 3aKoHe
YCTAaHaB/AMBAOTCA OCHOBAHWUSA BbIHECEHUA TEX UK
MHbIX NPOLLEeCcCYanbHbIX aKTOB. Mcnonb3ysa obuwens-
BECTHble KaTeropMm BOEHHOIO BPEMEHW, Ha NpoTA-
KEHUM Y¥Ke KaK MUHUMYM LLECTU NEeT (eCU cYUTaTb
C MOMEHTa MPUHATUA NOCTAHOBNAEHMA [lneHyma
BepxosHoro Cyaa P® 6 despans 2007 r.) pasbacHe-
Hue BepxosHoro Cyaga P® «3axBaTu/1Oo» M yCNELWHO
«YAEPMKMBAET» YaCTb MEKOTPACTEBOIO MEXaHM3MA
YrOJIOBHO-MPABOBOrO PEryIMPOBAHNA HE TONIbKO B
061acTn NpaBONPUMEHEHUSA, HO U B YMaX YYeHbIX-
NpoLeccyasincToB.

Ecnn obpatutbca K yyebHMKam No yrosioBHO-
My Mpoueccy, TO pAL yYeHbIX 3aHUMAOT NMO3ULMIO
yManumMBaHua 3Toro sonpoca®, apyrme — nepe-
CKasbiBatoT Y. 2 cT. 309 YK PCHOCP?! u cooTBETCTBY-
OLLME MOMIOXKEHMA OTMEHEHHbIX MOCTAHOBAEHUM
MneHymos BepxosHbix Cygos P® n CCCP, TpeTbu,
HaobopoT, NPMXOAAT K AOBOSbHO CME/bIM BbIBO-
nam 6e3 HeobxoAMMOM aprymeHTaLnu.

Tak, M.A. JlynuHCKaa npusBoguna Auvllb O4WMH
cnyyan: 06BMHAEMbIN He corlallanca ¢ npeKkpadle-
HMEeM ero Aena No aMHUCTUM Ha gocyaebHom npo-
W3BOACTBE, M TOr4A AEN0 HanpasaAnoCcb B cyd, a
cya B pesynbTaTte cyaebHoro pasbupatenscrsa npu-
3HAET ero BUHOBHbIM, HO HaKa3aHWe, BBUAY aMHMU-
CTUU, He Ha3Hayan.

He meHee MHTepecHa Ha 3TOT CYET TOYKA 3pe-
HuAa A.B. CMMpHOBA, KOTOPbIM pas3nnyaeT akT ob
aMHUCTUKM, ocBobOXKAaoWMIA NoACYyAMMOro  OT
NPMMeHeHMa HaKasaHus (40CNOBHO BOCMpOM3Be-
aeH n. 1 4. 6 ct. 302 YMNK P®), n akT 06 amHUCTUM,
ocBoboxAaloWmMii OT HakasaHua®. Ecnm nepsbiid
BapuaHT, no CMMpPHOBY, BbICTYyNaeT OCHOBAHWEM

* DBesnenkun b.T. KommenTapuit k YromoBHO-IpOLiecCyaib-
HOMY Kogiekcy P® (mocrareitHbiit). M., 2004. C. 396; I'ye A.H.
ITocrareiinpiii KOMMEHTapuii K YTOJIOBHO-IPOLECCYalbHOMY
koziekcy P®. M., 2003. C. 476; Hayu.-ipaxt. ocobue 1o npu-
meneHuo YIIK PO. M, 2004. C. 142.

*' Kypun ©.M. Buppl IpuroBopoB 1 OCHOBaHMUA UX BbIHECe-

H1sA / YronoHblit mponecc PO / otB. pen. mpod. A.IL. Kpyrnu-
KoB. M., 2009. C. 564-565.

2 Jlynuuckas ILA. YromoBHo-IpoleccyaabHOe IpaBo. M.,

2005. C. 272.

»  VromoHblil mpouecc / mog o6 pex. A.B. Cmupnosa. M.,

2012. C. 595.
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LEX WUSSIC:

NocTaHOBAEHUA 06BMHUTENILHOTO NMPUrOBOPa C Ha-
3HaYeHMeM HaKasaHua M 0CcBODOXKAEHWEM OT ero
OTObIBaHMA, TO BTOPON — O0BBUHUTE/ILHOTO NPUro-
BOpa 6e3 HazHaYeHMsa HaKa3aHWA, MOCKOJbKY B MO-
cnefHeM c/lydae MMeeTca B BUAY aKT 06 aMHUCTUN,
KOTOPbIM MpeanuMcaHo ocBoboXAeHWe OT HaKasa-
HWA NINL, COOTBETCTBYHOLLIEM KaTeropmm, Kotopasn He
onpeaenseTca BUAOM WM pPasmepom HasHauyae-
MOTO MOACYAUMOMY KOHKPETHOro HaKasaHus (Ha-
npumep, XeHLWUH, HeCoBEePLWEHHONETHNUX U T.4.).
Kpome T0ro, A.B. CMMpHOB B KayecTBe OCHOBaHMUA
NnocTaHOBNEHUA NpuroBopa 6e3 HasHayeHus Ha-
KasaHuA BblAeNseT UCTeyeHMe CPOKOB AaBHOCTM
YrO/I0OBHOTO MpecnefoBaHUs CO CCbIJIKOW Ha 4. 8
cT. 302 YMNK P®; ocBobOXKAEHNE OT HaKas3aHus B
CBA3K C U3MeHeHnem obctaHoBKM (cT. 80.1 YK PD),
W, YTO CaMoe WHTepecHoe, NMPUMEHEHWe MNPUHY-
ONTENbHBIX Mep BOCMUTATE/IbHOTO BO34ENCTBUA K
HecoBepLIEHHONETHEMY C HanpaB/ieHNEM B Cneum-
afbHOe y4yebHO-BOCMUTATE/IbHOE Yy4YperKaeHue 3a-
KPbITOro TMNa opraHa ynpasnaeHunsa obpasoBaHMem
(4.1, 2 cT. 432 YK PD).

Ecnv nepsble ABa OCHOBaHUA MOXHO BCTpe-
TUTb U B APYrux y4yebHbIXx nocobuax®®, a Takxke B
KOMMEHTapUAX K YyrofloBHO-NpoLLeccyasibHOMY 3a-
KOHY%, TO TpeTbe — 60/blias PeAKOCTb, HECMOTPS,
KaK y»Ke 0TMeYanochb, Ha AeilcTByloLLee pasbsacHe-
Hue MneHyma BepxosHoro Cyga P® no genam He-
COBEpPLUEHHONETHUX.

Tak, KONNekTnB Kadeapbl YrofoBHOro npoLec-
Ca U KPUMWHANINCTUKK topuamyeckoro dakynsteta
CaHKT-lNeTepbyprckoro rocyaapcTBEHHOIO YHUBEP-
cuTeTa HasbiBaeT TPW C/lyyas BblHECEHWA OOBUHU-
TeNbHOro NPUroBopa 6e3 HasHauYeHUa HaKasaHuA:

1) npYMeHeHWe NPUHYAMTENbHBIX Mep BOCMU-
TaTe/IbHOrO BO3AENCTBMA K HeCcoBepLUeHHONEeTHEMY
C HanpaBneHWem B cneuuasbHoe y4ebHO-BOCMMTA-
Te/IbHOE yUpeXKAeHUe 3aKPbITOro TUMa OpraHa ynpas-
NeHna obpasoBaHmnem (4. 1, 2 ct. 432 YNK PO);

2) ocBobOXaeHMe OT HaKasaHMA B CBA3MU C 6O-
nesHbio (cT. 81 YK PO);

3) cmepTb 06BUHAEMOTO (MOACYAMMOro), Koraa
€ro poACTBEHHWKM HacTauMBalOT HA NMPOWU3BOACTBE
Nno YyrofloBHOMYy Jefly, KOTopoe Heobxoammo, no
X MHEHWo, ANs peabunuTaummn ymepiuero (ecnm

24

YronoeubIt mporjecc PO: yue6nux / ots. pep. A.ITL. Kpyrmm-
koB. C. 564-565.

»  Hanpumep, no muenuto C.B. bopoanna u 10.C. XXapnkosa,

OOBJHNTETbHBII IPUTOBOP Oe3 Ha3HaYeHMA HaKa3aHNA II0CTa-
HOBJISIETCSI TOTIBKO B CIydae M3MeHeHust o6ctanoBku (Hayw.-
HPaKT. KOMMEHTApUiil K YTO/IOBHO-IIPOLIECCYaTIbHOMY KOTEKCY
P® / mop o6, peny. B.M. Jle6enea; Hayd. pex. B.IT. Boxxbes. M.,
2004. C. 547; KomMenTapuii K Yrol0BHO-IIPOLIECCYalbHOMY
koziekcy P® / o o61u. pep. B.JI. Paguenxo. M., 2003. C. 666).
A.IL KopotkoB n A.B. TumodeeB B KauecTBe OCHOBaHUA IO-
CTaHOBJIEHMA 3TOTO BUJAa OOBMHMTENILHOIO IIPUrOBOPA HAa3bl-
BAIOT JCTeYeHMe CPOKOB JJABHOCTU YTOTOBHOTO IIpeciefoBa-
nus (Kopotkos A.IL, Tumodees A.B. 900 oTBeTOB Ha BOIIPOCHI
IIPOKYPOPCKO-C/IE[ICTBEHHBIX PAOOTHUKOB IIO IIPVUMEHEHUIO
YIIK P®: Kommenrapuit. M., 2004. C. 398).

B 3TOM C/ly4ae OCHOBAHWA ANA MOCTaHOB/EHMUA
onpasaaTe/ibHOro NPMUroBopa OTCYTCTBYHOT)®.

Mo MHEeHWIO [AHHOTO KO/JIEKTMBA aBTOPOB,
06BMHUTENbHbLIN NMPUIOBOP C Ha3HaAYeHMEeM HaKa-
3aHMA U 0cBObOXAeHMeM OT ero oTtbbiBaHWA Mo-
CTaHoBAAETCA (MOMMMO MPSAMO YKa3aHHbIX B Y. 6
cT. 302 YMK P® cnyyaeBs) TakKe U NpU UCTEYEHUU
CPOKOB [1aBHOCTM YroN0BHOroO npecnaenoBaHua?’,
TOrAa Kak, ecim HemnocpeacTBEHHO 06paTuTbCA K
TEKCTY 3aKOHa, 4. 8 cT. 302 YIK P® npeanucbiBaet
NOCTaHOBAATb OOBUHUTE/IbHbIN NPUIOBOP C OCBO-
OoXKAEeHMEeM OT HaKasaHus.

B TO e Bpems 3TOT }Ke KO//JIEeKTUB aBTOPOB,
nposoaa aHanoruto ¢ YMK PCOCP, paktnueckm npu-
paBHMBAET 0OBUHUTE/IbHBIM MPUTOBOP C OCBOOOXK-
JeHvem OT HaKa3aHWA COrTacHO TPAKTOBKe Y. 4 cT. 5
YMK PCO®CP ¢ 06BUHUTENBHBIM NPUroBopom 6e3 Ha-
3HayeHKUA HaKasaHuA no YIMK PO, npnsoas nuctopu-
YeCKYH0 CMPaBKY CO CCbIIKOM Ha y4eOHUK 3TUX XKe aB-
Topos?, uto no YMK PCHPCP 06BUHUTENbHBIN NPUTO-
BOP C OCBOOOXKAEHMEM OCYKAEHHOIO OT HaKa3aHMA
BbIHOCWJICA B C/TY4asiX UCTEYEHWUA CPOKOB LaBHOCTH,
BCNeACTBME aKTa 06 aMHUCTUK, eCAN OH YCTPaHAN
NPUMEHEHME HAKa3aHWA 3a COBepLUEHHOE AeAHue,
a TaKXKe BBMAY MOMWIOBAHUS OTAENAbHbIX ANL>,
bonee TOro, ogMH M3 peLeH3eHTOB 3TOro y4yebHu-
Ka — npodeccop A.B. CmmpHoB*, aHanmnsmpya YMNK
P®, BoObLLE YTBEPKAAET, YTO OOBUHUTENbHBIN NPU-
roBOp C 0CBODOXKAEHMEM OCYXKAEHHOFO OT HaKasza-
HWA — 3TO TO XXe CaMoe, YTO 0H6BMHUTENbHbIN NPU-
rosop 6e3 HasHauyeHuA HakasaHus®' (BMAMMO, no
aHanoruu ¢ YMNK PCOCP 1922 1 1923 rr.).

Ecnv yTpaTMBLINI CUAY YrONOBHbIM 33aKOH B
cT. 56 YK PCOCP nuwb BCKO/Ib3b YIOMWHaN 06 am-
HUCTUU U NOMUIOBAHUMN, TO YTONOBHbIN KogeKc PO
BblAENNA UX B OTAENbHYIO rnasy (rn. 13. AMHUCTUS.
MomunnosaHue. CyaMmocTb), OTHECS UX K OCHOBa-
HMAM OCBODOOMAEHWMA OT YrosI0OBHOW OTBETCTBEH-
HOCTU M OT HakasaHuA; ecan YMNK PCOCP B cT. 5 B
KayecTBe OAHOrO M3 OBCTOATENbCTB, MCK/OYato-
LLMX NPOM3BOACTBO MO YroOBHOMY Aeny, npeayc-
MaTpMBaa M aKT aMHUCTUU, U KT NOMWUIOBAHUA,
T0 YMNK P® — TONbKO akT 06 amHuctmum (n. 3 4. 2
cT. 27 YMK P®), noyemy-To 3abbiBas Npo akT no-
MWI0BAHUA, BCAEACTBME KOTOPOrO MPUHUMAETCA
NMOCTAHOBNEHWE O NPEKPALLEHNN YTONOBHOIO A€eNa,
B KOTOPOM, B CBOIO oYepesb, MOTryT BbiTb YCTaHOB-
JleHbl BHOBb OTKpbIBLIMECA obcToATeNbCcTBA (4. 5
cT. 413 YNK P®). Kpome Toro, ecnu aeicTeytoumii

% YronosHblit mponecc Poccrn. OcobeHHas yacTb / 0T peq.

B.3. Jlykamesnya. CIT6., 2005. C. 418-419.
7 Tam xe. C. 418.

#  Coserckuii yronosHbiii porecc / nog pen. H.C. Anexceesa

n B.3. Jlykamesnya. JI., 1989. C. 339.

% Yromosusrit mpouecc Poccrn. OcobeHHast 9acTpb / 1Of pex.

B.3. Jlykamesnya. CII6., 2005. C. 419.

30 Tam xe. C. 2.

' VromosHbli mpouecc / mog o6, pex. A.B. Cmuprosa. M.,

2012. C. 595.
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BOHpOCbl npasonpumeHeHus

YrOMIOBHbIA 33aKOH NpeaycMaTpMBAeT OCHOBAHMA
NPUMEHEHMA aMHUCTUN U MOMMUIOBAHUS, TO 3aKOH
YrO/I0OBHO-MPOLECCYasibHbIA — AaXKe He peryanpy-
eT npoueaypy Ux NpUMeHeHUs, NOCKOJIbKY, Hanpu-
mep, B cooTBeTcTBUM €Y. 4 cT. 175 YUK PO nopagok
NPUMEHEHMA aMHUCTUN OMpPenensieTcs OpraHoMm,
N34aBWMM aKT 06 aMHUCTUMN.

besycnoBHO HanuuymMe B YrosOBHO-MPaBOBOM
KOMMJIEKCE CMELWaHHbIX WMHCTUTYTOB (nomwuno-
BaHWE, aMHUCTMA) NINWHUIA pa3 NoATBEPKAAET U
HepaspbiBHOE eAWHCTBO MaTepuasibHOro M npo-
LLeccyasbHOro Yro/IoBHOro Mpasa, YTo, B CBOWO
oyepeab, MO3BOMAET YTBEPXAATb O CYLLECTBO-
BaHWM TAaKOW MEXKOTPAC/NEeBOM KOHCTPYKLUMU, Kak
MEXaHM3M Yro/IOBHO-MPaBOBOIO PEerynpoBaHus,
npesycmaTpuBatowen onpeaeneHHyto cuctemy
NpoLeccyanbHbIX aKTOB B COOTBETCTBMU C Bapu-
aHTaMK CTPYKTYPbl €ro HOPMATUBHO-/10TMYECKOW
dopmysnbl. A BOT KaK pas nocneaHsas («npecrtynne-
HWe — yro/sioBHOe npecnegoBaHMe — YrosoBHas
OTBETCTBEHHOCTb — HaKa3aHuWe») Mo3BO/IAET Bbl-
OEeNUTb cnepylowme BapuaHTbl MOCTaHOB/EHUA
06BUHUTENBHOTO NpUrosopa 6e3 HazHayYeHus Ha-
KasaHus:

BapuaHm nepsoill, Ko20a npecmynsaeHue co-
sepuwiaem HecogepweHHOsemHuli. B oTHoweHWUn
HEero oCyLLeCTB/AETCA Yro/JIoBHOE npecnefoBaHue,
MO OKOHYaHWUM KOTOPOro ByaeT NpusHaHo, YTo ero
ncrnpasaeHme MOXKeT ObITb AOCTUTHYTO MyTEM Npu-
MEHEHUA NPUHYAUTENbHBIX Mep BOCMUTATENIbHOTO
BO34EeNCTBMA 6e3 NpuMeHeHMa HaKasaHuA. Bos-
MOMHbI AiBa C/ly4as pa3BUTUA HOPMATUBHO-0TMYe-
CKoi GopMy/ibl, MO U3BECTHbIM NPUYMHAM HE MpK-
BOAALLMM K Ha3Ha4YeHMI0 HakasaHma2:

1) Koraa HecoBepLIEHHO/NIETHUI OCBOBOXK-
[aeTcA OT Yro/oBHOW OTBeTCTBeHHOCTU®® B cay-
Yyae COBepLUeHUs MpecTynieHna HebonblIon Uan
CcpefHel TAMecTW, yronoBHoe geno (yronosHoe
npecnegoBaHWe) B OTHOLIEHWW TaKOro Hecosep-
WEeHHONETHEro NpeKpallaeTca, U cyg NpuMeHseT
K HeMy MpUHYAUTENbHYIO Mepy BOCMMUTATE/IbHOro
BO34ENCTBMA, NpeayCMOTPeHHYyto 4. 2 cT. 90 YK PO
(BbIHOCUTCS MOCTAHOB/MEHME O NMpPEKpPaLLEHUUN yro-
JIOBHOTO Aena (yronoBHOro npecnenoBaHuaA); ma-
TepunanbHoe ocHoBaHne — 4. 1 c1. 90 YK PO, npo-
ueccyanbHoe — cT. 427, 431 YMNK PO);

2) Korga B OTHOWEHUW HECOBEepLUEHHONETHE-
ro, COBEPLIMBLLUErO MpecTynieHne HebosbLLIOWN
nnu cpegHen Taxectu (4. 1 ct. 92 YK P®), nocra-
HOBANAETCA OOBUHWUTENIbHbIA MPUrOBOP C MpUme-
HEHWEM MPUHYAUTENbHbIX Mep BOCMUTATE/IbHOrO
BO34€eMCTBUA B MOpPsAAKE 3aMeHbl HaKa3aHusA, Ha-
3HAYeHUsA KOTOPOro B 3TOM C/lyyae He TpebyeTtca
(nocTtaHoBNsieTCA 06BUHUTENbHbINA Npurosop 6e3

2 Jlymaetcs, He TpebyeTcsa 0COOBIX MOACHEHUI, YTO MPUHY-

ANTENbHbIE MEPDBI BOCIINTATE/IBHOI'O BOS,HeﬁCTBI/IH IIPUMEHAIOT -
Cs B IOpAAKE 3aMEHDbI, BMECTO HaKa3aHMA.

* YronoBHaA OTBETCTBEHHOCTb Ha HETO IPOCTO He BO3JIara-

€TCs, a IIPEKpallaeTCA YTOJIOBHOE IIpEeCIefOBaHNE.

Ha3HAYeHMA HaKasaHWA; maTepuanbHOe OCHOBA-
HMe — 4. 1 c1. 92 YK P®, npoueccyanbHoe — 4. 1
CT. 432 VMK PO)3*;

3) Korga B OTHOLWIEHWW OCYXKAEHHOro Heco-
BEPLUEHHONETHETO K INLWEHMI0 cBoboabl 3a coBep-
LWeHMe NPecTynaeHUsa CpefHen TAXKECTU, a TaKXKe
TAMKKOrO MpecTynieHnsa, NocTaHoBAAeTcA 06BUHU-
TeNbHbI NPUrOBOP C 0CBOOOXKAEHMEM €ro OT Ha-
Ka3aHWA C NoMelLeHnem B crneumanbHoe yyebHo-
BOCNUTATENIbHOE YUYpEXKAEHWE 3aKPbITOro TUNA op-
raHa ynpasneHua obpasoBaHuem. Takoe pelueHue
NPUHMMAETCA B MOpPALKE 3aMeHbl HAa3HAYeHHOro
HecoBepLUEHHONIETHEMY OCYXKAEHHOMY NULIEHUA
csBoboabl ApyrMm BUAOM HakasaHua®, oaHaKko no-
MelleHWe B chneumanbHoe yydebHo-BOCMUTATENb-
HOe y4ypexAeHWe 3aKpbITOro TUNa MNpUMeHAeTCA
KaK NPUHyAMTeNbHas Mepa BOCMUTATENbHOMO BO3-
OENCTBUA B LENAX UCNPaBAEHUA HECOBEPLUEHHO-
NIETHEro, HyXAaoLerocs B 0CobbIxX yCIOBUAX BOC-
nuTaHua, obyvyeHns m Tpebylollero cneumanbHOro
neaarorMyeckoro noaxoga (nocrtaHosnsercs obsu-
HUTENbHbI NPUTOBOP C HA3HAYEHMEM HAKA3aHUA U
0CBOOOXAEHMEM OT ero oTbblBaHWA; MaTepuasib-
HOe ocHOoBaHMe — Y. 2 cT. 92 YK P®, npoueccyans-
Hoe — 4. 2 cT. 432 YIK PO).

BapuaHm smopoli — npu ucmeyeHUU CPOKO8
0asHOCMU y20/108H020 Npecsie008aHUSA:

1) ecnn obBMHAEMbI He BO3pakaeT, TO Hesa-
BMCMMO OT CTaAMM YrOJIOBHOIO CYyA0NpPOM3BOACTBA
(mocynebHoe nnu cynebHoe), T.e. B KaKOM MOMEHT
NPOW3BOACTBA MO Ae/y UCTEKNU CPOKU AAaBHOCTH,
Yro/sIoBHOE Aef10 npekpallaerca, 06BUHAEMbIN OC-
BObOKAaeTcs OT YroI0BHOW OTBETCTBEHHOCTU (BbI-
HOCUTCA MOCTAHOBNAEHWE O NpPEeKpaLLeHUM YronoB-
HOro Aena; matepuanbHoe ocHoBaHne — cT. 78 YK
P®; npoueccyanbHoe ocHoBaHne — n. 3 4. 1 cT. 24,
Y. 2 cT. 27, cT. 254 YMIK PO);

2) ecnn 06BMHAEMbIN BO3paykan NPoOTUB NpeKpa-
LLLEeHMA YTONOBHOIO AeNa B CTaAMAX NpeaBapuTeb-
HOro pacciefoBaHMA U NOATOTOBKM M Ha3HaYeHUA
cypebHoro 3acefaHmA, NPOU3BOACTBO MO YrOI0BHO-
My Aeny NpoAosiKaeTcA B 06Lem nopsaake 4o pas-
pelueHns ero no cyuiectsy (4. 8 cT. 302 YK P®36);
mMbo cya nepeksannduumposan gencrsma obsu-
HAEMOro Ha MeHee TAXKOe MpecTyn/ieHune, B pe-
3y/IbTaTe Yero UCTEK CPOK AABHOCTM B CBA3U C €ro
coBeplueHnem; nnbo B xoae cygebHoro pasbupa-

** O NpaBMIBHOCTY C[EMAHHBIX BBIBOJOB CBUIETEIbCTBYET

u cyfie6Has npakTuka CBepAIoBCKOro obmactHoro cyma. Cwm.,
Hanpumep: Biomnerenb cyme6HOI mpakTuky CBepHIOBCKOTO
00671aCTHOTO Cyfja [10 YTOJIOBHBIM [le/IaM B OTHOLIEHNUI HeCOBep-
IIeHHO/IeTHX (IIepBBII-BTOPOI KBapTajbl 2012 1.).

» Tlocranosnenne Ilmenyma Bepxomoro Cyma PO ot

01.02.2011 Ne 1 // bronnerenn Bepxosnoro Cyzna P®. 2011. Ne 4.

% CrpaBeIMBOCTY pajiyi OTMETHM, COBETCKIIT 3aKOHO/IATeNb

61 6o7Iee KOpPpeKTeH B BbI6Ope (GOPMYIMPOBOK YTOTOBHO-
IIPOL[eCCYaTbHOTO 3aKOHA: 3TU 0OCTOATENbCTBA OOHAPYKMBaA-
JIUCD He B Xofe cyfiebHOro pasbuparenpcrsa (4. 8 c1. 302 YIIK
P®), a B craguu cygebHoro pasbuparensbcrsa (4. 4 c¢1. 5 YIIK
PCOCP 1960 1.).
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I0.B. KO3YBEHKO

LEX WUSSIC:

TeNbCTBA BCTYMW/ B CUY HOBbIM YrONOBHbIM 3aKOH,
YCTAQHOBMBLLMN COKPALLLEHHbIN CPOK AABHOCTU, UC-
TEKLN BO Bpema cyaebHoro pasbupatenscrea®’, —
CY4 NOCTaHOBAAET 0OBUMHUTENbHbLIN Npurosop b6es
Ha3HaYeHMA HaKa3aHuA, 0BBMHAEMbIN OCBODOOMK-
[AeTcA OT HakasaHuA. MNpuyem HakasaHMe HasHa-
yaTb He TpebyeTcsa®*, NOCKONbKY 3a AaBHOCTbIO B
YrO/I0BHO-MPABOBOM CMbIC/IE AeAHNE He CYMTaEeTCA
HaKaszyembiMm*® (MaTepuanbHOe OCHOBaHMe — 4. 8
cT. 302 YMNK P®*, npoueccyanbHoe — n. 3 4. 1
CT.24,4.2cT.27,n.34.5,4. 8 ct. 302 YIK PO).

B paHHOW pa3sHOBMAHOCTM BCTPEYAETCs elle
OOMH BapMaHT — TaK Ha3blBaeMbI «OTCPOYEH-
HbIM» 0OBUMHUTENbHbBIN NPUroBop 6e3 HasHavyeHus
HaKasaHwuA, Korga CPOK AaBHOCTM YrONIOBHOTO npe-
CNefoBaHUA UCTEK MOC/Ae HasHayeHusa cyaebHoro
3acefaHus, HO 40 BCTYMNJIEHMA NPUToBOPa B 3aKOH-
Hylo cuny. B aTom cayyae cya BTOPOM MHCTaHLUMM
0CBOBOXKAAET OCYXKAEHHOrO OT HaKa3aHMWsA, Ha3Ha-
YEeHHOro Mo AaHHOM CTaTbe Ha OCHOBaHUM N. 3 4. 1
cT. 24 YNK PO*,

He cnyyaitHo, Buanmo, npu paspaboTke npo-
eKTa nocTtaHosneHna [neHyma BepxosHoro Cyaa
P® ot 27.06.2013 Ne 19 «O npMmeHeHUU cydamu
3aKOHOZATENbCTBA, PErNaMeHTUPYIOLWEro OCHOBa-
HMA M NOPALOK OCBOOOXKAEHMA OT YrO/IOBHOM OT-
BETCTBEHHOCTU» BbICKAa3blBa/IOCb COMHEHWE OTHO-
CUTE/IbHO TOrO, BKOYATb UN HE BKIKOYATb B TEKCT
MOCTaHOBNEHUA CNeAyloWEee NONOKEHNE:

«... KOr4a CPOKM AaBHOCTU NPUBAEYEHUSA IMLLA K
YrO/I0BHOM OTBETCTBEHHOCTU UCTEKN NOC/Ie NOCTa-
HOB/IEHWNA CyA0M NEPBOM UHCTAHLUMWN OOBUHUTENb-

7 Tloskamyt, eIMHCTBEHHBIM UCKTIOUEHIEM 13 9TOTO CTy4ast Oy-

met a63. 6 ct. 3 PenepanbHOro 3akoHa ot 13.06.1996 Ne 64-D3 «O
BBEJICHNN B JIeliCTBIE YTO/IOBHOTO Kofiekca Poccuiickoit Penepa-
LIy, COIJIACHO KOTOPOMY IPEAIMCAHO B CTA/IUM IIPEJBAPUTEID-
HOTO paccriefiloBaHusA OpraHaM IpeBapUTeIbHOIO C/IeICTBUA 1
OpraHaM JIO3HaHILA, a Cy/jaM B CyZIeOHBIX CTafuAX ¢ 1 AHBapsA 1997T.
IIPEKPATUTD YTOJIOBHBIE JIE/IA, II0 KOTOPBIM UCTEK CPOK JaBHOCTMU
IpUBJIedeHNsA K YTO/IOBHOI OTBETCTBEHHOCTH, YCTaHOBJIEHHDII
1. «a» 4. 1 cT. 78 YromoBHoro kKomekca PO.

% Koucturyunonusiit Cyn PO ropopur 06 atoM emte 6omee
JKECTKO: TIPM MCTEYEHNI CPOKOB JJABHOCTH YTOZIOBHOTO IIpecIe-
IOBaHMA YTOJIOBHOE HaKasaHMe /NIy Ha3HAYEHO ObITh He MO-
xeT. (onpenenenne Koncrurynuonnoro Cyna P® ot 21.12.2000
Ne 296-0 // Bectnuk Koncrurynyonnoro Cyma P®. 2001. Ne 3).

¥ Tlomo6Has KOHCTPYKUMA ObIIa TakKe 3a/I0XKeHa U B CT. 5

VIIK PCOCP 1960 r., Korfia 3a UcTe4eHueM CpoKa JaBHOCTU
VI BCIENCTBYE aKTa 00 aMHMUCTUM IIOCTAHOBISA/ICA OOBMHU-
Te/IbHBIII IPUTOBOP C OCBOOOKIEHIIEM OCY)XAEHHOTO OT HaKa-
3aHus (9TO OBIIO OfHO U TO )K€, YTO ¥ OOBMHUTEIBHBIN HIPU-
roBop 6e3 Ha3HAYEHNT HAKA3aHIIs).

1 O «BTOp)KEHMI» HAHHOII IIPOLIeCcCyaTbHO HOPMBI B cdhepy
HeJCTBUA MaTepyalbHOTO YTOIOBHOIO IIPaBa U YCTAHOB/IEHN
HOBOTO OCHOBaHMA OCBOOOXK/IECHUA OT HaKa3aHMA YKa3blBa-
JI0OCh paHee.

# Tlocranosnenne Ilnenyma BepxoBmoro Cyma P® or

23.12.2008 Ne 28 «O mpuMeHeHMM HOPM YTONOBHO-IIPOIieC-
cyanpHoOro Kopekca Poccumitckoit ®epepanuy, perymmpyrommx
MPOM3BOJACTBO B CYJaX ale//IALMOHHON M KaCCallMIOHHO MH-
cranuuit» (yrparuio cuny ¢ 01.01.2013) // bronnerens Bepxos-
Horo Cyna P®. 2009. Ne 3.

HOro MPMroBopa B Nepuog, NPou3BOACTBA MO Aeny
B Cyde anenfALMOHHON MHCTaHUMW [0 BblHece-
HWUA MM UTOFOBOTO PELUEeHUA, CYA anennaLMOHHON
WMHCTAHLMW MPaBOMOYEH MPEKPATUTb Yros0BHOE
0eno, ecnv NULo, CoBepLUMBLUEE MPECTYN/eHune,
MPOTMB 3TOrO HE BO3PAXKAET».

Kpome TOro, B npuBeseHHOM MNpoeKkTe [o-
nylleH OYEBUAHbINA NAM, YTO «EC/U MMErTCcA Oc-
HOBaHMA, NpeaycMmoTpeHHble n. 3 4. 1 cT. 24 YK
P®, cynam HeobxoauMmo pyKOBOACTBOBATbCA Y. 8
cT. 302 YIMK P, npeaycmaTtpurBatoLLen nocTaHoBe-
HWe MPUroBopa C 0CBODOOXKAEHNEM OCYXKAEHHOIO
OT HaKasaHuA. B Takom ciyyae cyn A0XKEH HA3Ha-
UYNTb HaKasaHMe U 0cBoHOAUTL OT ero oTbbiBaHMA
nvuo (BblaeneHo MHoi. — HO.K.)». CnpalmBaeTcs:
3a4emM Ha3HayaTb HaKasaHue, ecan AesHue nepe-
CTano 6bITb HaKaszyembIM?

BapuaHm mpemuli — ecnedcmsue akma o6
amHucmuu:

1) ecnn 06BMHAEMbI HE BO3parKaeT, TO He3aBu-
CMMO OT CTaZMM YroNIOBHOTO CYA0MPOM3BOACTBA (A0-
cynebHoe mamn cyaebHoe) yronoBHoOe Aeno npekpa-
LLaeTcA, 06BMHAEMbIN 0CBOBOXKAaeTcA OT Yro/I0BHOM
OTBETCTBEHHOCTM (BbIHOCUTCS MOCTAaHOB/IEHME O Mpe-
KpalLeHUN YroNIoBHOTO AeNa; maTepuanbHOe OCHO-
BaHMe — Y. 2 cT. 84 YK P®; npoueccyanbHOe OCHOBa-
HMe — n. 3 4. 1 cT. 27, 4. 2 cT. 27, cT. 254 YIK POD).
Hanpumep, akT 06 aMHUCTUM MpeanucbiBaeT npe-
KpaTWUTb Yro/IOBHble Aefa, HaxoAAwmecs B Mpoms-
BOACTBE OPraHOB CNEACTBMA, AO3HAHMA WU CYLOB,
B OTHOLUEHWW NINL, COBEPLUMBLLMX MPECTYNIEHUA B
nepuos NpPoBeLeHNA KOHTPTEPPOPUCTUYECKMX Omne-
paumii Ha TeppuTopmax cybbekToB PP, HaxoaALwmxca
B npeaenax KOxHoro peaepanbHOro OKpyra, Kotopble
[06pOBOMIbHO OTKA3a/IMCb OT Y4acTUA B HE3aKOHHbIX
BOOPYKEHHbIX GOPMUPOBAHUAX MO0 YCTONYMBBIX
BOOPYKEHHbIX rpynnax (baHaax) n (uamn) caanu opy-
YKME N BOEHHYIO TEXHUKY?;

2) ecnn obBMHAEMbI BO3parkaeT, NPou3BOA-
CTBO MO YrON0OBHOMY A&y NPOAO/IKAETCA B 0bLem
nopszKe [0 paspeLleHna ero No CyLLecTBy, cys, no-
CTaHOBAAET 06BMHUTENbHbBIN NpUroBop 6e3 HasHa-
YeHUs HaKasaHus, 0bBMHSAEMbIN ocBobOXKOaeTcA
OT HaKaszaHuA (MaTepuasbHOEe OCHOBaHWE — Y. 2
cT. 84 YK PO, npoueccyanbHoe — n. 3 4. 1 cT. 27,
Yy.2cT.27,n.34.5,4. 8 cT. 302 YMNK PD).

Takoit BWMA, NpUroBopa BbIHOCMTCA MO YroN0B-
HbIM Zies1aM O MPeCTynieHuAX, Koraa B akTe 06 am-
HUCTUW yKa3blBaeTcA Ha 0cBODOOKAEHME OT HaKa3a-
HUA onpefeneHHoN KaTeropum nmu*®, HesaBMcMmMo

# Tlocranosnenne TocymapcrBenHoit dymsr ®DemepaabHOro
Cobpanns PO or 22.09.2006 Ne 3498-4 I'Tl «O6 o6bsABICHNN
AMHUCTUU B OTHOUIEHMM JINII, COBEPUIMBUINX IIPECTYIICHNMS
B IEpUOJ, NPOBENEHMA KOHTPTEPPOPUCTUYECKMX OIepariuit
Ha TeppUTOPHAX CyOBekTOB Poccuiickort Pepepanny, Haxops-
myxcs B npegenax lOxuoro ¢enepanbroro okpyra» // Poccuiic-
Kas raseta. 2006. 23 ceHTs10.

*  Hanpumep, BeTepaHoB Benmnkoit OTeuecTBEHHOI BOJIHBI,

OBIBIIVX Y3HMKOB KOHIyIarepeil, reTTo, APYIMX MeCT IIpH-
HYIUTETHHOTO COflePKaHMA, CO3AHHBIX HaIMCTCKoN lepma-
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LEX RUSSIC:

BOl’lpOCbl npasonpumeHeHus

OT BMAA W pasmepa HaKa3aHMs, OT KOTOPOro OCBO-
60X AaeTCA OCYKAEHHbIN* (2 B HEKOTOPbIX CAyYasnx
W KaTeropuum npectynieHus);

3) ecnm ob6BMHAEMbI BO3parkaeT, NpounsBoa-
CTBO MO YFONOBHOMY ZeNy NPOoA0/IKAEeTCA B 0bLLEeM
nopazKe 40 paspeLleHma ero no CyLecTsy, cya no-
CTaHOB/IAET 0OBUHUTE/bHbIM NPUIOBOP C Ha3Have-
HMEeM HaKasaHWA U 0CBODOXKAEHMEM OT ero oTbbl-
BaHMA, 06BUHAEMbIN 0CcBODOOXKAaeTCA OT NpUMeEHe-
HWA HaKa3saHuWA (MaTepuanbHOe OCHOBaHME — 4. 2
cT. 84 YK P®, npoueccyanbHoe — n. 3 4. 1 cT. 27,
Yy.2cr.27,n.24.5,n.14. 6 ct. 302 YIK POD).

JaHHbI BUA, NpMroBopa BbIHOCUJICA MO YrosioB-
HbIM Aenam O MPecTynjeHuaX, 3a KoTopble npes-
YCMOTPEHO HaKa3aHWe CBblle MATU NEeT ANLLIEHMUA
cB06OAbI M KOTOpble OblM COBepLlUEHbl A0 AHA
BCTYMN/IEHMA B CUJY aKTA 00 aMHUCTUU KEHLLNHA-
MU, MMEILWMMN HECOBEPLUEHHONETHUX AETEN,
6epeMEeHHbIMUN KEHLLMHAMM, MKEHLMHAMMK CTap-
we 55 net n myxumHamm ctapwe 60 net, paHee He
OTObIBABLUMMM HAKa3aHWUA B MCNPABUTENbHbIX Y-
peXAEHMAX, eCNU Cyh NpU3HaBan HeobXoAMMbIM
Ha3HaYMTb HaKa3aHWe A0 NATU NeT NIUWEHNA CBO-
604l BK/IOUMTENBHO, YKa3aHHbIE OCYKAEHHbIE OC-
BOBOX/AaNUCh OT NPUMEHEHWNS HaKa3aHUA*.

BapuaHm yemsepmeili — 8cnedcmsue usme-
HeHua 06CMAHOBKU:

1) ecnm 06BUHAEMBIN He BO3pakaeT, TO He3a-
BMCMMO OT CTaAMM YTONOBHOIO CYyA0NPOM3BOACTBA
(npepBapuTenbHoe paccnegoBaHue unu cyaebHoe
pa3bupaTenbCTBO) YrosoBHOE Ae/10 NpeKpalaeT-
cA, 06BMHAEMbI OocBOOOXAAeTcAa OT YroJIoBHOM
OTBETCTBEHHOCTM (BbIHOCMTCA MOCTAHOBJAEHUE O
npeKpaLLeHNN YTONOBHOTO AeNa; MaTepUanbHOE U
npoLeccyasbHOe OCHOBaHMeE 3aKOHOM He npeayc-
MOTPEHbI, OAHAKO C NMO3ULUK LONKEHCTBOBAHUA
BXOAAT B JIOFTMKY HOPMaTUBHO-/IOrMYeckon ¢op-

HIUel U ee COI3HMKaMu B nepuoj Bropoit MupoBoOil BOMHEI
(mocranosnenue Tocynapcrsennoit [Iymor ®enepansHoro Co-
6panust PO ot 20.04.2005 Ne 1761-IV I'll «O6 o6bsaBrennn
aMHMCTUY B CBsA3u ¢ 60-mernem [Tobensr B Benmnkoit Oreve-
CTBEHHOIT BoiiHe 1941-1945 rT.») // Poccuiickas rasera. 2005.
26 ampens. Ne 86.).

#  Tlynkr 16 nocranosnenus [Inenyma Bepxosroro Cyzma PO
ot 29.04.1996 Ne 1 «O cyme6HOM NPHUroBOpe» IPO ITU Bapu-
aHTBI IIPOCTO 3aMaTYMBAET, TIpefIaras B II0O0M Cydae 0CBO-
OO0)XXIeHNs OT HaKa3aHWs BCIEACTBIUE aKTa 06 aMHICTIY BBIHO-
CUTDb IIPUTOBOP C Ha3HAYEHMEM HaKa3aHUA ¥ 0CBOOOXKIeHNeM
oT ero orOpiBaHMA. UTO KacaeTcs CIy4yaeB VICTEUYEHUSA CPOKOB
TABHOCTY, YKa3aHHBIX B 9TOM K€ ITyHKTe IIOCTAHOBJIEHN, TO
IIOCKO/IbKY OHY ABJIAIOTCSA OCHOBAHJMEM OCBOOOXJEHMA OT
yronosHoit orBercTBeHHOCTI (CT. 78 YK P®), TO 1pn ux Ha-
CTYIUICHUV HasHadeHIs HaKasaHWs He TpebyeTcs, a IO3TOMY
110 JIOTMKE MeXaHM3Ma YrOJOBHO-IIPABOBOTO PETyIMPOBaHMUSA
TpebyeTca IOCTAaHOBUTb OOBMHMTEIbHBIN IPUrOBOp Oe3 Ha-
3Ha4YeHMA HaKa3aHM:A (KOT/Za MOICYAMMBbI BO3paXkaeT IIPOTHB
IIpeKpalljeH s YTOTOBHOTO Jie/ia 110 3TOMY OCHOBAHUIO).

*  Tlocranosnenne TocymapcrsenHoit Hymbr PepepanbHOro
Cobpannus PO ot 19.04.2006 Ne 3043-IV T[] «O6 o6bsaBIeHUN
aMHUCTIM B cBA3K co 100-meTneM yupexnennus [ocymapcreen-
Hott [lympr B Poccun» // Poccmitckas rasera. 2006. 21 armp. AHa-
JIOTHYHBIE CTTyYayl IPUBOJATCA U B IPYTUX aKTaX 06 aMHUCTHUIL.

My/ibl MeXaHW3Ma Yroa0BHO-NMPABOBOrO peryaun-
poBaHKNA*);

2) ecnmn 06BUHAEMBIN BO3paXKaeT, NPoM3BOACTBO
Mo YrosoBHOMY Aefly MpOoAOo/KaeTca B obliem no-
pagKe [0 paspelleHns ero no CyLwecTsy, Cy4 nocTa-
HOBASIET 06BMHUTE/IbHBIN NPUroBOp 6e3 HazHaYeHun
HaKasaHus, 06BMHAEMbIN 0CBODOXKJaeTCA OT HaKasa-
HUA (MaTepuanbHoe ocHoBaHMe — cT. 80! YK PO, npo-
ueccyanbHoe — n. 34. 5 ct. 302 YIK PO).

Takue cnyvyanm BO3MOXKHbI, HaNnpuMmep, Korga B
Nepuos YKNIOHEHMA OT MPOXOXAEHMUA anbTepHa-
TUBHOM TPaXKAAHCKOM CAY»KObl BO3HUKAW npen-
YCMOTpeHHble CT. 23 PeaepanbHoro 3akoHa «06
aNbTEePHATUBHOM rpaXKAaHCKOMN cny»b6e» OocHOBa-
HUA AN8 yBOJIbHEHMA ¢ Hee? nnbo Koraa npeayc-
MOTpPEHHble 3aKOHOM OCHOBAHWSA, MPWU HaNAUYMKU
KOTOPbIX rpaxkaaHe He Npu3bIBalOTCA HAa BOEHHYHO
CNY¥KOY, BO3SHUKAM B Nepuod yKNIOHEHUA OT Npu-
3blBa Ha BOEHHYI CAy»by (Hanpumep B cayyae
POXKAEHUA Y FPaXKAaHUHA BTOPOro pebeHKa uau
NocTynaeHus Anua B rocyaapcTBeHHoe obpaso-
BaTe/NibHOE y4ypexaeHue Bbicliero npodeccmo-
HasbHOro obpasoBaHMA M 0OyYeHMA MO O4YHOM
dopme)®®. [lpyrme m3BecCTHble MNPaKTUKe Ccayyau
M3MeHeHMA 06CTaHOBKM — 3TO MPUHATME 3aKOHA
OT/IOKEHHOr0 AEeNCTBUA Ha Mepuog A0 ero BCTy-
NAeHUA B CUAY WU, HAaNpUmep, YCTPpaHeHue npe-
CTYMHOCTM OCHOBHOIO A€AHMUA, B CUAY KOTOPOro
BTOPUYHbIE, MPOMU3BOAHbIE OT HErO NPECTYNAeHUs
TepSAT CBOK 06LIECTBEHHYIO ONAaCHOCTLY,

6 CrepmyeT IpM3HATh HEYAAIHON HOIBITKY 3aKOHOJATE/S Iie-
peHecTy M3MeHeHVe 06CTaHOBKM M3 OCHOBAHUIT OCBOOOXK/eHMSA
OT YrOJIOBHOJ OTBETCTBEHHOCTM B OCHOBAaHNA OCBOOOXEHUA
ot Hakasauusa (PepepanbHbiil 3akoH oT 08.12.2003 Ne 162-D3
«O BHeceHUN M3MEHEHUI U JOTIOTHEHUI B YTOMOBHBIN KOJEKC
Poccniickoit Qeneparym» // Poccurickas rasera. 2003. 16 gekab.;
Denepanbublii 3akoH 0T 08.12.2003 Ne 161-D3 «O npuBegeHNn
YronoBHO-TIponieccyaTbHOTO Kofiekca Poccuiickori ®epeparym
U APYIMX 3aKOHOZATENbHBIX aKTOB B cooTBeTcTBHe ¢ Dere-
panbHbIM 3aKOHOM ‘O BHeCEHMV M3MEHEHMII U [TOIOHEHWIT B
Vronosublit koekc Poccniickoit @epepannn’» // Cobpanne 3a-
KoHoziaTenbcTBa P@. 2003. Ne 50. Cr. 4847). Hecmy4aitHo B 1opu-
IUYeCKOil JMTepaType BCTPedaloTcs: (aKTUIecKye OTOBOPKIL,
YTO OCBOOOXKZIEHIe OT HaKa3aHMs 110 OCHOBAHVM, YKa3aHHBIM
B cT. 801 YK PO, nponsBoputcs cynom B popMe HOCTAHOBICHNA
0OBMHITETBHOTO IPUroBopa 6e3 Ha3HAYeHNs HaKa3aHWsl, OffHa-
KO TaKoe 0CBOOOX/IeHMEe JOIYCKAeTCsA, HAIpUMep, IO MHEHIUIO
A V1. Papora, eciyt 06BMHsIEMBIII IPOTHUB ITOTO He BO3PaXKaeT, Ta-
MATYS, BUIIMO, O TOM, YTO 9TO OfIHO 13 YC/IOBUII IIPEKpalleHns
YTOIOBHOTO Jlefla IO HepeabJIMTUPYIOLIMM OCHOBAaHMAM, a He
IIOCTaHOBJIEHMA 0OBUHMTEbHOTO Ipurosopa cyna (Ecakos LA,
Papor AWM., Uydaes A.J. HactonbHas KHUTa Cyiby 110 yTONOB-
HBIM JientaM / oTB. pefi. A.VA. Papor. M., 2007. C. 139).

¥ Tlocranosnenme Ilnenyma Bepxosnoro Cyma PP ot

03.04.2008 Ne 3 «O mpaxTuKe pacCMOTPEeHM:A CyJaMU yTO/lIOB-
HBIX JIe7T 00 YKJIOHeH!Y OT IIPK3bIBa Ha BOEHHYIO CIIY>XOy ¥ OT
MIPOXOXXIEHUA BOEHHON MM aJbTePHATUBHONM IPakJaHCKOMI
cy>x6b1» // Poccmiickas rasera. 2008. 9 amp.

4 Tam xe.

* JKoronesa E.B. VI3MeHeHe yTOIOBHOTO 3aKOHA KaK pasHoO-

BUIHOCTH U3MeHeHus1 o6cTanoBky // Ilarppecsr net xadenpe
yronosHoro npomecca YpI'TOA (CION): matepuanst MexayHa-
POJHOIT Hayd.-IIpakT. KoHepeHiny, I. Exarepunbypr, 27-28
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LEX WUSSIC:

Mexay TeM B lopuANYECKoM nTepaType bbiTyeT
MHEHMeE, YTO U3MmeHeHMemM 0bcTaHOBKM, 0bycnoBAK-
BAIOLLMM CYLLLECTBEHHOE CHUMKEHME ObLLLeCTBEHHOM
OMacHOCTM BMHOBHOTO, MOMKET ObITb MPU3HAHO W
eaAMHNYHOEe 0BCTOATENBCTBO, K O4HOMY U3 KOTOPbIX,
B YaCTHOCTM, MOXKET ObITb OTHECEHO 3aK/loYeHue
6paKa c noTepnesLMM®?, YTO, Ha Hall B3rNA/, BECb-
Ma AMCKYCcCMOHHO. TaK, ecin obpatntbea K cT. 134
YK P®, T0 B Hel cogepKuTca npMmedaHune, CoracHo
KOTOPOMY /IML,0, BMEpBble COBEPLUMBLIEE MO0BOE
CHOLWIEHUWE C IMLOM, He OOCTUIUMM LUeCcTHaguaTh-
NeTHero Bo3pacTa v MosIoBOW 3penocTu, COBEPLLEH-
HO€ IMLLOM, ZOCTUTLLMM BOCEMHAALLATUIETHETO BO3-
pacTa, 0cBODOOXKAAETCA CYAOM OT HaKasaHusA, ecsiu
Oy[eT YyCTaHOB/IEHO, YTO 3TO JINLO U COBEpPLUEHHOE
UM MpecTynieHne nepectanam bbiTb 0OLLECTBEHHO
onacHbIMM B CBA3M CO BCTyMieHneM B 6pak ¢ notep-
neswiel (notepnesLwnm).

Bo-nepBbix, MCX0AA YyrKe U3 npuseaeHHon dop-
MYJIMPOBKN c/ieayeT OTMETUTb, YTO AaHHOEe OCHO-
BaHWE MPMMEHMMO NPWU HaAUYMU ABYX YCAOBUM
(MU0 1 coBeplueHHOE UM geaHue nepectanu bbiTb
06LLLecTBEHHO OMNacHbIMK), TOrAa Kak No Kaaccuye-
cKon dopmynie M3meHeHUss 06CTaHOBKM Heobxo-
AMMO HaNMymne TOJIbKO OZHOIo M3 ABYX YKa3aHHbIX
YyCN0BUN.

Bo-BTOpbIX, C/IM 06PATUTBLCA K 3aKOHOAATE/IbHOM
TEXHWKE, TO MOMKHO MPEANOIOKUTb, YTO €CN B Yro-
JIOBHOM 3aKOHEe eCTb CreupasbHble C/lydyan U3meHe-
HUA 0OCTaHOBKM, TO OHU AO0/KHbI BbITb 0CO60 OroBo-
peHbl B cT. 80! YK no npumepy c u. 2 cT. 75 YK PO,

B-TpeTbux, no obuwemy npasuay, M3MeHeHue
O06CTAHOBKM MpeanosiaraeT TakMe CyL,ecTBEHHble
nepemeHbl B 0OBEKTUBHON OENCTBUTE/IbHOCTU, B
TOM YMcC/ie CBSI3AHHOMW M C IMLOM, COBEPLUMBLINM
JaHHOe JesiHue, KOTOpble WMCK/YaloT coBeplue-
HMEe UM NOoAO0BHbIX AENCTBUI®T N yCTPaHAOT UX 06-
LLeCTBEHHYIO OMACHOCTb.

A 4TO MPOMCXOAWUT B PACCMATPUBAEMOM CAy-
yae? OaKTMYeCcKM NULO MoayyYaeT NpoLeccyasbHo
odopmaeHHOe cornacue noTepnesBlle Ha npu-
UMHEHWe Bpeda MNocneaHelr®, yTo He MCKAYaeT

AnBaps 2005 r. Exarepun6ypr, 2005. C. 312-314; Ona xe. Us3-
MeHeHne 06CTaHOBKY IIPU IPOM3BOACTBE [0 YTOIOBHOMY JIETy.
M., 2011.

% Eropos B.C. TeopeTuueckne BOIPOCEL OCBOOOXKAEHNS OT

YTONOBHOI OTBeTCTBeHHOCTU. M., 2002. C. 212; basapos P.A.,
Muxaiinos K.B. OcBo6oXfieHMe OT HaKasaHUs B CBS3U CO
BCTYyIUIEHMEM B OpaK ¢ IOTEepIeBIINM: IPOOIeMBL I IepCIeK-
TUBBI IPMMEHEHNs NpuMeyannsa K cT. 134 YK P® // BectHuk
Bonrorpaz. akagemun MBJI Poccum. Beim. 2 (21). 2012.

51 TpouteBoit 0.M. OcBOOGOXHeHME OT YrOIOBHON OTBET-
CTBEHHOCTHU B CTaJjyiM CyfeOHOTO pasbuparenbcTBa. XapbKoB,
1979. C. 81.

52 TeOpeTI/I‘{eCKI/I — 3TO 06CTOHT6)’IbCTBO, MCKTI0YAKoIIce

TIPeCTYIHOCTD iesTHNA. B muTeparype Takke OTMEYaeTCs, 9TO B
paccMaTpuBaeMOM Caydae IPUMEHEHUs IpUMedaHus K CT. 134
VK PO 10/5KHO METh MECTO He 0CBOOOXK/IeHIEe OT HaKa3aHM,
a 0CBOOOX/IEHIE OT YIOJIOBHOI OTBETCTBEHHOCTU B CBA3SU C
mpuMupeHreM ¢ norepuesumym (AsgeeBa M.B. O6 ycunennn
YTONIOBHO OTBETCTBEHHOCTH 3a CEKCya/bHbIE OCATATENbCTBA

NPOAO/IKEHNE CoBepLUEHNA NOAO0BHbIX NpecTyne-
HMUA B OTHOLUEHMM C MOTepneBLUel, He y4uTbIBaeT
npecTtynHoe npousioe o6smMHAEMOro™. K Tomy e,
YrO/I0BHbIN 3aKOH AaXKe He UCKAoYaeT CyyYain BO3-
MOXHOIo pa3Boga nocse ocBobOXKAEHUS OT HaKa-
3aHMA BCTYMMBLUMM B 3aKOHHYIO CU/Ty MPUFOBOPOM
cyda, a camoe [1aBHOe, He NnpeaycmaTpuBaeT no-
CNeACTBMA pacTopXeHus bpaka c notepnesiuel (B
KaKOM-TO CMbIC/Ie, 3aK/II0YEHHOM MOJ Yrpo30i Ha-
CTYNJEHWA YTONIOBHOM OTBETCTBEHHOCTW) 1A OCY K-
OEHHOTO, KOTOPbIN COBEPLLMA MOMI0BOE CHOLIEHME
C IMLLOM, HE AOCTUTLLMM LIECTHAALATUNETHErO BO3-
pacTa 1 NonoBOM 3pesocTu.

BmecTe ¢ Tem ApeBHME UCTOYHUKM YrONOBHOTO
3aKoHOZaTenbCTBa 06A3aTeNIbHO NpeaycmaTpuBa-
NV TaKmMe nocneacTtsuA. Tak, B TeKcTe Topbl yKasbl-
BAETCA, YTO HACUAbHUK, MOMUMO TOTO, YTO OH MO-
YKET YKEHUTbCA Ha M3HACMNOBAHHOW UM AEBYLLKE,
OOJIXKEH BbINIATUTb €€ OTLY B KaYecTBe KOMMeHca-
LMKU TY CYMMY, KOTOPYIO Cam Bbl MOY4YUA B KAYecTBe
npuaaHoro, ecim 6bl 4eMCTBOBAN IETUTUMHbIM My-
Tem®. Kpome TOro, HM Npu Kaknx obCcToATeIbcTBax
MPOBMHUBLLUMACA» HE MOT Pa3BecTUCb CO CBoel
YKEPTBOW, OH /INLLIANCA 3TOro NpaBa Boobule!

B TO e Bpems ycTHana Topa (Tanmyn) yTeepi«-
0ana, 4YTO HACWIbHUKA 06A3bIBAaM  KEHUTbCA
TO/IbKO /INWb B TOM C/ly4yae, ecin »KepTea bbiia
cornacHa Ha 6pak. bonee Toro, oroBapuBanucb
N onpepeneHHble yc/lOBUA, Kacatowmecs camo-
ro 6pauytolLerocs HacuabHUKa. B ero ponu, pas-
YMEEeTCs, He MOT OKa3aTbCsA MaTepblit MPECTYNHMUK,
KOTOPbIM 40 3TOro BTaliHE COBEpPLUM/ HEe OAHO Ha-
cunue. A Korga pedb LWaa O CeKCyaslbHOM MaHbA-
Ke WM O YesloBeKe, BbIXOAUTb 3aMyXK 33 KOTOPOro
OEBYLIKA KaTeropuMyecku OTKasbiBasacb, TO €ro
Benn He B CaHregpuH, a Ha cyq uapa. M 10T, Kak
npaBuao0, NPUroBapmMBan HaCUAbHMKA K CMepTH
nocpeacTBOM meva®>.

B OTHOILLIEHNY HecoBepleHHOMeTHUX // JKypHan poccuiickoro
mpasa. 2011. Ne 4. C. 124-125).

> O6BUMHAEMBIII MOXET MMETb CYAMMOCTH U 33 MHBIE IIpe-
CTYIUICHUS IIPOTHB IIOJIOBOJ CBOOOMBI M MOJIOBOJ HEIIPMKOC-
HOBEHHOCTH, He IpeflycMoTpeHHbIe 4. 1 ¢T. 134 YK PO, Torma
KaK M3MeHeHe 00CTaHOBKY JOIIYCKAeTCs TOJIbKO B CIydae Co-
BepIICHIs BIIepBble NPECTYIVICHNIT HeOObIION MM CpefHel
tsokectu (cT. 801 YK PO).

** B ABcTpanuu, HalrpuMep, BCTYIUIeHMe B Opak pacljeHuBa-
JIOCh B CpeJie MECTHBIX a0OPUT€HOB KaK «IIOTeps YKEHIVHBI»,
KOTOPYI0 abOpHIeH, IIONydas >KeHy, JO/DKeH ObIT B TeueHMe
OIpeNie/IeHHOTO BpeMeHM KaK Obl KOMIICHCHPOBATb CeMbe CBO-
eit Oymymeit cynpyru. Yaiie Bcero My)K4uHa PeryasApHO OTHa-
BaJl POJICTBEHHMKAM >KeHbI OIPeJeIeHHYI0 YacTh OXOTHIYbEN
TOOBIYM ¥ OKA3BIBAJI UM OIPefie/ieHHbIe YCIYTH. B HeKOTOpBIX
IJIEMEeHaxX NP 3aK/IIOUeHNM COITIALIeHNA O Opake MYy>KUMHa
UM €T0 POACTBEHHMKY OTHABa/IM 32 JKEHIIMHY OIpefie/ieHHOe
KO/IMYECTBO KOIMII, 6YMepaHIroB, TOOPOB ¥ APYTMUX Bellei
760 BOOOIIE OT/ENbHbIE CeMbII, IieJIble POICTBEHHbIE TPYIIITBI
WIN JlaKe OOIIVHBI, OTHAaBas 3aMyX OJIHY M3 CBOMX >KEHIIVH,
PaHO WM HO3GHO MOMy4Yanu B 0OMeH APYTYIo L1 KOTO-TO U3
cBoux MyxuuH. (Apremosa O.JO. JIMYHOCTD M COLMaIbHbIE
HOPMBI B paHHeIepBoObITHOI 06muHe. M., 1987.C. 55-56.).

»  CMm. 06 atom nogpobuee: URL: www.rusjerusalem.ru
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LEX RO

Bonpocbl npasonpumeHeHust

MpuBeaeHHble (4a)ke TaKMe MOBEPXHOCTHbIE)
coobpaXKeHMA CBMAETENbCTBYIOT, YTO BCE-TAKM 3TO
He crneunanbHbli caydyal MU3MeHeHUs 06CTaHOBKY,
CKopee 3TO NpMMep HeyaayHoM 3aKoHOoAaTe/IbHOM
TEXHUKM, NPUYEM He CTO/IbKO B CMbIC/e MaTepu-
ANIbHOM, CKOMIbKO B NPOLLECCYa/IbHOM.

[essaTHaguaTuneTHMn M. coseplunn noaosoe
CHoweHue c nATHaguaTtunetHel C. Mo AaHHO-
My $akTy 66110 BO3OYXKAEHO Yro/I0OBHOE AE0 Mo
nNpu3Hakam npecTynaeHns, npesycMOTPEHHOIO
Y. 1cT. 134 YK P®. Cya nocTaHOBMA B OTHOLLEHUN
N. 06BUHUTENIbHbIN NPUTOBOP C HAa3HAYEHUEM Ha-
KasaHuA, KoTopbiit OoH obxanoBan B CyaebHyto
KOMINIETUIO MO YrONOBHbIM genam o6iacTHoro cyaa,
npw 3TOM NPeLOCTaBMB B CyA, BTOPOM MHCTAHLMK
OpUIMHaN CBUAETENbCTBA O 3aKAt4YeHUM Bpaka c
C. cpa3y nocne NOCTaHOBAEHMA NPUTOBOPA PANOH-
HbIM Cya0Mm®,

Bo3HMKaeT coBeplleHHO O06OCHOBAHHbLIN BO-
MpoC: NO KaKOMy OCHOBAHWIO OTMEHATb WU W3-
MEHATb NMPUroBOP PaNOHHOrO Cyaa, eCcAn Ha Mo-
MEHT ero NocTaHOBAEHWUA AaHHOIo 06CTOATENbCTBA
MPOCTO He CYLLEeCTBOBA/O, U CYAY HNYErO O HEM He
MOT/10 BbITb M3BECTHO, a C/IeA0BATENIBHO, NPUTOBOP
ABNAETCA 3aKOHHbIM, 0BOCHOBAHHbIM M CrpaBes-
nBbIM?

Taknum 06pa3om, yrosioBHbIM 3aKOH, BBOAS HO-
BOE OCHOBaHMe OCBODOOXKAEHWA OT HaAKasaHuA,
haxke He «obe3onacun» NpaBonNpPUMEHUTENA YKa-
3aHMEM Ha TO, @ Ha KAKOWM CTaguu Yron0BHOrO Cy-
OOMNPON3BOACTBA AaHHOE O06CTOATENbCTBO MOXKET
MMeTb MecTo. B npuBeseHHOM Npumepe BapmaHTa
peleHns MoxKeT BblTb KaK MUHUMYM ABa: CTaaus
NcnonHeHuns npurosopa nmMbo crtagma BO30OHOB-
JIeHVA NPOW3BOACTBA MO Yro/IOBHOMY Aeny BBUAY
HOBbIX 0H6CTOATENLCTB.

Buanmo, 3akoHOZaTeNb UMeN B BUAY CaMbli
NPOCTENLLMA BapWaHT: AaHHOe Ob6CTOATeNbCTBO
(sBcTynneHne B 6pak c notepnesliei) BO3HMKa-
eT TO/IbKO B CcTaguu cyaebHoro pasbupatenbcrea
B Cy4e NepBOM MHCTAHUWUKM, MO MUTOram KOTOPOro,
KCTATM rOBOPSA, NOCTAaHOBNAETCA OOBUHUTENbHbIN
npurosop 6e3 HazHa4YeHMA HaKasaHua (maTepuanb-
HOe OCHOBaHMe — npumedaHme 1 K ct. 134 YK PO,
npoueccyanbHoe — n. 3 4. 5 ct. 302 YMNK PO).

BapuaHm namelli — c8A3aH C HE803MOM(HO-
CMbIO MPUMEHEHUA K UHOCMPAHHbIM 2pax0aHam,
auuam 6e3 epaxdaHCcmead, a Mmakxkxce AuUam, He
umMerwum Mecma noCcMoAHHO20 MPOXUBAHUA HA
meppumopuu P®, HOKa3aHUA 8 8UOe 02PAHUYEHUSA
c80600b! (4. 6 cm. 53 YK P®). Korga B OTHOLLIEHUM
OAHHbIX 1L, BMEPBble COBEPLUMBLUMX NpecTyne-
HMe HebONbLIOKN TAXKECTUN, NPU OTCYTCTBMKU 0bCTOSA-
TENbCTB, YKa3aHHbIX B CT. 63 YK P®, paccmatpusa-
eTcA B CyAe yrosoBHOE Aeso O NpecTynieHuu, 3a

56

3opuH AV, Kosy6enko 10.B., [Tymkapes A.B. YronoBHbIit
mpouecc: cOOpPHMK CUTYalMOHHBIX YIIPaXHEHMI, KOHTPOJIb-
HBIX U TECTOBBIX 3afIaHUIT; 0030p HOPMATMBHO-IIPABOBBIX AK-
TOB 1 cyfeOHoI npakTuku. Ekarepun6ypr, 2012. C. 21-22.

coBepLleHMe KOTOPOro Yro/IoBHbIM 3aKOHOM npes-
YCMOTPEHO TO/IbKO NIMLLIEeHNEe cBO6OAbI MU OrpaHu-
yeHue cBoboabl, TO B 3TUX C/yYasX JIMLIEHME CBO-
604bl OCTAETCA AN HUX e4UMHCTBEHHBIM BUAOM Ha-
KasaHuA. CnefoBaTesibHO, CyA, BNpaBe Ha3HauuTb
MM YC/OBHOE WM peasibHoe NulleHne cBoboabl.
Kpome TOro, no 3aKoHy B TaKUX CUTyaLMAX BO3SMOXK-
HO MPMMEHEHMEe HaKa3aHMA C YY4ETOM MOJIOKEHUI
cT. 64 YK P® nnbo nocrtaHosneHne npurosopa bes
Ha3HaYyeHMA HaKa3aHus.

WUTak, nogBegem HEKOTOPbIM WUTON, CYMMUpPY-
€M C/ly4aun, Npu KOTOPbIX HOPMATUBHO-/TOTMYECcKas
dopmMmyna MexaHuW3ma YrosioBHO-MPaBOBOrO pery-
JIMPOBaHUSA NpeanucbiBaeT NOCTaHOBAATb 06BUHU-
TeNbHbIM NpuroBop 6e3 HasHaYeHMA HaKa3aHuA:

1) Korga B OTHOLIEHUW HECoBepLUEHHONETHe-
ro, COBepLUMBLLEro NpecTynieHne HebonbLIOoN NN
cpeaHein Taxectn (4. 1 ct. 92 YK P®), noctaHoBAA-
eTcA 0BBMHUTENbHbBIA NPUFOBOP C NMPUMEHEHUEM
NPUHYAUTENBHBIX MEpP BOCMUTATE/IbHOTO BO3A4ei-
CTBMA B NopAAKe 3aMeHbl HaKa3aHWA, HasHaYeHus
KOTOPOTO B 3TOM C/ly4ae He TpebyeTcs;

2) B c/lyyae UCTeYEHMA CPOKOB AABHOCTU Yro-
JIOBHOTO npec/sefoBaHus, ecin 06BUHAEMbIN BO3-
pakaeT NpoTMB MPeKpaLLeHNs Yro/0BHOTO Aena,
NPOM3BOACTBO MO YroJIOBHOMY Aefly NpoAo/iKaeT-
ca B obwem nopsake 4O paspelleHus ero no cy-
uectey (o6BMHAEMbIN 0cBObBOXKAAETCA OT HaKasa-
HWSA, NPMYEM HaKasaHMe Ha3HauyaTb He TpebyeTcs,
MOCKO/IbKY 3a [aBHOCTbIO B Yro/IOBHO-MPaBOBOM
CMbIC/ie AefHME He CYMTAETCA HaKasyeMbiM);

3) BcneacteMe akta 06 aMHUCTUM, B KOTOPOM
yKa3biBaeTca Ha O0CBOOOXAEHWEe OT HaKasaHus
onpefeneHHON KaTeropumM Aul, HE3aBUCUMO OT
BM/a M pa3mepa HakasaHWs, OT KOTOPOro 0CBOOOXK-
[aeTcA OCYXAeHHbI (ecnn 06BUHAEMbIN BO3paXKa-
€T MPOTMB NPEeKpPaLLEHMSA YTOJIOBHOIO AeNna);

4) BcneactsMe M3MeHeHWs 0B6CTaHOBKMU (ecau
06BMHAEMbIN BO3parkaeT NPOTUB MpeKpaLLeHns
Yro/IoBHOTO Aena);

5) Korga gocTuree BoceMHaauaTUAETHEro Bo3-
pacTa nuo, Bnepsble COBEPLUMBLLEE MON0BOE CHO-
LWEeHMEe C IMLLOM, HE AOCTUTLLMM LUeCTHaAuaTUNeT-
Hero Bo3pacTa W NoJIOBOM 3PeoCTU, U COBEPLLEH-
HOe MM npecTynieHne nepecrano bbiTb obuiecT-
BEHHO OMacHbIM B CBA3M CO BCTYNAeHWeM B 6paK ¢
notepnesluel (noTepneswnm);

6) B c/lyyae ocyXKAEHNA MHOCTPAHHbIX MPaKkaaH,
vl 6e3 rpaXkAaHCcTBa, a TakKe UL, He MMEIoLMX
MeCTa MOCTOSIHHOTO MPOXMBAHWA Ha TeppPUTOPUMU
P®, 33 npecTynieHus, 3a coBepLUEHNE KOTOPbIX He
MOXeT ObITb Ha3HayeH onpeaeneHHbI BUA HaKa-
3aHMA, NPeayCMOTPEHHbIN caHKumel ctatbn Oco-
6eHHol YacTn YK PO,

Mpw 3TOM B c/lyyae BbiHeCeHMsA npurosopa bes
Ha3HaYyeHMA HaKa3aHMA 06 3TOM TaK¥Ke yKa3blBaeT-
CS B pe30/1I0TUBHOM YacTu npurosopa (4. 3 ct. 308
YK PO).
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GROUNDS FOR THE EXEMPTION FROM PUNISHMENT
IN CASE OF THE GUILTY VERDICT

Kozubenko Yury Vyacheslavovich
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Abstract

The subject of research are the rules of the domestic criminal procedural law of various years, regulating the
basis of the decision of conviction without sentencing; practice of application of these legal norms establishing
grounds for exemption from punishment and criminal liability, as well as the existing theoretical development of
the concept and spirit of conviction without sentencing as criminal procedure category, classification of bases of
its decisions. In addition, the subject of study includes the dependence of the regulatory logical formula of input-
output mechanism of legal regulation and the basis of the decision of the court conviction without sentencing. As
a methodological framework there was selected the systematic approach involving the comprehensive study of
grounds for the indemnity in case of the guilty verdict. In the analysis there were also used historical and functional
approaches. Regulatory and logical formula mechanism of legal regulation prescribes the conviction without sen-
tencing: 1) when a juvenile has committed a minor crime or wrong (part 1, Art. 92 of the Criminal Code), the in-
dictment then takes place with the use of compulsory educational measures to replace the punishment imposed
which in this case is not required; 2) upon the expiration of the prosecution term, if the defendant objectes to
the termination of the criminal case, the criminal proceedings continue in a general manner till its resolution (the
defendant is released from punishment and it is not required to impose the punishment because due to the stat-
ute of limitations in criminal law the sense of the act is not considered punishable); 3) as a result of the amnesty,
which is indicated on the exemption from punishment of a certain category of persons, regardless of the type and
size of the penalty from which the convict is released (if the defendant objects to the termination of criminal pro-
ceedings); 4) due to changes in the situation (if the defendant objects to the termination of criminal proceedings);
5) When a person of eighteen years of age who has committed sexual intercourse with a person under sixteen
years of age and puberty, and his crime ceased to be socially dangerous due to marriage with the victim; 6) when
convicting foreign citizens, stateless persons and persons who do not have permanent residence on the territory
of the Russian Federation, for a crime which can’t include a particular form of punishment, prescribed by the sanc-
tion of the article of the Special part of the Criminal Code of the Russian Federation.

Keywords
Exemption from punishment, minor, educational measures, marriage with the victim, amnesty, statute of
limitations, Talmud, legal and logical formula, changing of circumstances, mechanism of regulation.
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CPABHUTEJIbHOE NMPABOBEAEHUE

A.B. CepebpeHHnKoBa*

YrOJIOBHbIV KOOEKC IUXTEHLUTENHA
(ObLWAA YACTb): KOHLIEMTYAJIbHbIE OCHOBbI
A XAPAKTEPUCTUKA

AHHOMayusa. B cmamoee daemcsa XapakmepucmuKa 0CHOBHO20 UCMOYHUKA Y20/108HO20
npasa KHaxcecmea /luxmeHwmeliH 1987 e. [Mpu amom ydensemcs ocoboe 8HUMAHUE
cmpykmype Obuweli yacmu YK, ee pa30enos U OCHOBHbLIX MPABOBLIX UHCMUMYymMOo8 U
Hopm. O6waa yacme YK /luxmeHwmeliHa cocmoum u3 80CbMu pa30es08, A8/AEMCA Xo-
powo paspabomaHHol. AeBmop paccmampusaem npuHYUMsl y20a108HOU Npomusonpas-
Hocmu, ycnosus yeonosHoli omeemcmeeHHocmu 3a b6e3delicmsue u Op. Mpu aHanuze
MOHAMUSA npecmynHo20 0esHUA MoOYepKUBaemcs, Ymo OHO 8K/a4Yaem 8 cebsa npecmy-
naeHue u npocmymnok. [1pu amom K nepsoli epyrine omHOCAMCA yMbllAEHHbIE 0esAHUS,
HaKasblgaemble MOMU3HEHHbIM AuwWeHUeM c80600b! Unu aAuweHuem ceobodbl Ha CPOK
ceblle mpex sem. Bce ocmanbHble npecmyrnHele 0esAHUs, 8KAOYAA COBEPUIEHHbIE 10
HeocmopoxHocmu, A8AAKMCA npocmynkamu. llpu paccmompeHuu ¢hopm 8UHbI 8 CMa-
moee nodyepkusaemcs, ymo coznacHo YK J/luxmeHwmeliHa, ecau 3aKoH He npedycma-
mpusaem UHOE, HAKA3AHUK M00eHUm MOsbKO YMblWaeHHoe OesHue. AHAAU3Upys
npecmyriHele nocaedcmeus 0esHuUs, aemop yoensem ocoboe 8HUMAHUe ee 08yxKoneli-
Hocmu: HapAdy € HAKasaHuUeMm, cywecmaytom ripedynpedumersnbHele Mmepsl. Cucmema
HakasaHuli He xapakmepuzyemcs pa3Hoobpasuem, MaK KaK eKa4aem e cebs 08a oc-
HOBHbIX HAKA3QHUSA: uWeHUe c8o0600bI U OeHexcHbIl wmpagh. Bcmamese nodpobHo pac-
CMampuearomca HopMbl, MOCBAULEHHbIe HA3HAYeHU HaKa3aHua. Ocoboe 8HUMAHUeE 8
pabome yoensaemcs aHanusy paszoena 7, KOmopslli cooepxcum npednucaHus o cgepe
npumeHeHusa YK, m.e. peaynupyem 80rpocsi npuMeHeHUs OGHHO20 3AKOHA 80 8peMeHU,
8 nNpPocMpaHcmae U o Kpyay nuy, a makxe pasdena 8, 06vbACHAWE20 MepPMUHbI, UC-
none3yemole 8 YK /luxmeHwmedlHa.

Knrouessle cnoesa: /luxmeHwmeliH, Y2on108Hsbil kooekc, Obwasa yacme, y20108HO-MNPa-
go8ble HOPMbI, MPUHYUMbLI Yy20/108HO20 MpaAsd, npecmyrnHoe OesHuUe, npecmyrnaeHue,
npocmymnok, HakasaHue, npedynpedumesnbHble Mepbl, 06bACHeHUe mepMUHO8.

CHOBHbIM WCTOYHMKOM YrOJIOBHOrO npa-
Ba KHa)kectBa JluxTeHWwTeMH ABaaeTca

YK JluxteHwTenHa Kak 0 peuenuum aBCTPUNCKOro
YK, npryem 370 CTano yxKe cBepLMBLUMMCA GaKTOM.

YronoBHbIli Kogekc oT 24 uioHa 1987 r. (aa-
nee — YK), Kotopbliii BcTynua B cuny 1 aHBapa 1989r.
Kak n YK 6onbWwKMHCTBA CTPaH KOHTMHEHTa/lb-
HOM NpPaBOBON CEMbW, OH AEANTCA Ha ABEe YacTu:
06wyt n OcobeHHyo. KogeKc OCHOBbIBAeTCs Ha
YK ABcTpuiickol pecnybanku, opuumanbHoe Ha3Ba-
Hue KoToporo PenepanbHblii 3aKOH O AEAHUAX, Ha-
XOOALMXCA NOA YrPO30M HAaKa3aHWUsA, Ha3HAYaemoro
cyaom ot 23 sHBaps 1974 r.! B saHHOM cnydae, 3a
HEKOTOPbIMU UCKNHOYEHUAMM, MOXKHO FOBOPUTL 06

' BGBI. 1974/60.

KpaTko oxapaktepusyem ero. YK JInxteHwwtenHa
1987 r. cocToMT M3 ABYX OCHOBHbIX YacTei: ObLuein
n OcobeHHol (§ 1-74 n § 75-322 COOTBETCTBEHHO,
KOTopble, B CBOIO ouyepesdp, AENATCA Ha pasgesbl).
CTpyKTypHOEe pasnnume AByx paccmatpmsaembix YK
COCTOMT B TOM, YTO B YK ABCTPUK eCTb TpeTbA YacTb —
3aKNIOUMTEIbHAA, KOTOPAsA COAEPKUT TPU HOPMbI U MO
CYLLECTBY NpeacTaBaseT coboit «3aKOH» 0 BBeAeHUN B
aenicteume aBcTpuinickoro YK. B YK JInxTeHLwuTenHa Takom
YaCTM HET: NpeanMcaHnA O BBEAEHME ero B AeNCTBUM
cogepatca B § 322. 3ameTum, 4To 1 cogepKaTesibHasn
ctopoHa YK JInxTeHwTelHa 3a HEKOTOPbIMM UCK/IHOYe-

© CepebpeHHuKoBa A.B., 2014
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LEX RO

CpasHumeibHoe npagosedeHue

HuaMK asnaetca «konunei» YK Asctpun. CneumduKkom
YK JluxteHwTelHa, B OT/IM4Me OT aBCTPUIMCKOTO, ABAS-
€TCcA TO, YTO B HEM YCTaHOB/IEH abCOMOTHbIN 3anpeT
npepbiBaHuA 6epemeHHocTH (§ 96-98a).

06was yactb YK JIuxteHLwTeliHa ABNAETCA XOPOLLO
paspaboTaHHoli. OHa OTKPbIBAETCA HOPMOM, 3aKpe-
NAAOWEN NPUHUMN YroIOBHOM NPOTUBOMPABHOCTMU:
HaKasaHuWe Uau NpeaynpeauTenbHas Mepa MoryT 6biTb
Ha3HayeHbl INLLb 3a TaKoe AesHWe, KOTopoe 3anpeLle-
HO Yro/I0BHbIM 3aKOHOM Ha MOMEHT €ro COBEpPLLEHMA.
Mpu 3TOM He foMyCcKaeTcA Ha3HavyeHue bosee CTPOroro
HaKa3aHWs, YeM TO, YTO NPeayCMaTPMBAI0Ch B MOMEHT
COBEpLLEHWNA NPECTYMHOIO AeAHMA. ITOT NPUHLMM MO-
YKET ObITb BblparkeH GpOPMYI0M KIacCUYECKOTO Yro/10B-
Horo npaBga «nullum crimen, nulla poena sine lege».

B YK JInxTeHLuTeHa 3aKpensieHbl YC/10BUA Yro0B-
HOW OTBETCTBEHHOCTM 3a b6e3aeincTaure. K HUM OTHOCAT-
ca: 1) IMUO Ha NPaBOBOM OCHOBAaHUM 065A3aHO He Ao-
NYCTUTb HACTyNAeHUe BpedHbIX NocieacTsuid; 2) 6es-
[OeWCTBUE M@ AONKHO COOTBETCTBOBATb KOHKPETHO-
MYy COCTaBy, npeaycmoTpeHHomy B OcobeHHoM YacTu.
K cnyyasm yronoBHO Hakasyemoro 6e34eicTBms 3aKo-
HogaTeNb JINXTEHLITENHA OTHOCUT OCTaB/IEHME B OMac-
HocTu (§ 94), HeokasaHme nomowy (§ 95), obmaHHoe
ymanumsaHue ob obcToaTenbcTsax, NPenaTCTBYOLWMX
BCTYMN/IEHUIO B BpaK, 1 NPUHYKAEHME K BCTYMNIEHUIO B
6pak (§ 193), octaBneHue manonetHero (§ 196) u ap.

B YK JluxTeHwT TenHa He coaepKuTca onpeae-
NleHUs NpecTynHoro aeaHus. B Hem 3akpennsetca
MPUHUMN BMHbI M PACKPbIBAETCA COAEp’KaHue Ta-
Kux ee Gopm, Kak ymbicesn (§ 5) n HEOCTOPOXKHOCTb
(§ 6). CornacHo YK JlnxteHLuTeliHa, eCn 3aKOH He
npeaycMaTpuBaeT WMHOE, HaKa3aHUIO MNoAeXuUT
TOJ/IbKO YMbILI/IEHHOE AeaHue.

B YK ycTtaHaBauBatoTca npasuaa KBannduka-
LMW B CyYanX OWNOKM nmua B GaKTUYECKUX 06CTOo-
ATENbCTBAX Aefla U OWMOKM B YrO/I0OBHO-MPAaBOBOM
3anpeTe. B nepBom caydae ML OCyKAaeTcs 3a co-
BepLIeHMEe NPeCTYNHOro AeAHUSA N0 HEOCTOPOXKHO-
CTW, BO BTOPOM — €ro BMHA MOJIHOCTbIO UCK/IOYe-
Ha, NpaBaa, NPW YCI0BUK, YTO INLO HE MOT/IO U3be-
YKaTb TaKOM OLWNBKK, NpOosBMB A0OPOCOBECTHOCTb.

MoHATHe HeBmeHaemocTM (§ 11) asnsaerca Tpa-
OVLUMOHHBIM O/ YrO/IOBHOrO npasa b0/bLUMHCTBA
COBpPEMEHHbIX rocyaapcTs. Bblaensaorca asa Kpute-
pYA HEBMEHAEMOCTU: MeAUUMHCKUIA — MCUXMYECKas
60ne3Hb, cnaboymme, ryboKoe pacCcTPoCTBO CO3Ha-
HUA UKW OPYTOe TAXKeNoe NCUXMYECcKoe OTKIOHEHWe,
N IopUANYECKNI — HEeCnocobHOCTb LA OCO3HABATb
NPOTUBOMPABHOCTb CBOErO AEAHUA UM AECTBOBATb
C CO3HaHWeMm ero NPoTMBOMNPABHOCTY.

Heobxogumas o6opoHa WM KpalHAa Heobxoau-
MOCTb OTHECEHbl 3aKoHOZaTeNeM K uucay obcTos-
TE/IbCTB, UCK/IOYALOLLIMX MPOTUBOMPABHOCTb AEAHUS.

O6uwan vactb YK JluxteHwTeinHa, Kak u YK paga
OPYTUX 3apybesKHbIX CTpaH?, XOTA U He COAepKuT
MOHATMA MPUTOTOBNEHNUA K MPECTYNHOMY AEsAHMIo,

? IlompobHee cM., HampuMep: YromoBHbIT Kogekc PPI. M.,

2000. Yronosusiit Koxekc IIBestapun. CII6., 2003.

BKIIOYAET B CeDA MOHATUE MOKYLIEHUA — HEOKOH-
YEHHOE YMbIW/IEHHOe [AesHMe, HenocpeacTBEHHO
Befyllee K npectynHomy pesynbtaTy (§ 15). OHo He
HaKa3bIBaeTCA B TEX C/y4asX, Korga AoBeaeHMe npe-
CTYMHOTO AeAHUA A0 KOHLA bb1/10 06 bEKTUBHO HEBO3-
MOYKHO, HanpPUMmep B CBA3W C OTCYTCTBMEM Y NpeaMe-
Ta NpecTynieHna HeobxoaMMbIX CBONCTB.

B YK J/luxteHwTelHa cogepHunTcs Hopma o Aob-
pPOBO/bHOM OTKa3e, KOTOPbIA UCKIOYAeT HaKasye-
MOCTb 33 NOKYLUEHWE U COoy4YacTme.

MpecTynHble AeaHMA OenAaTcA Ha npecTynie-
HUA M NpocTynkn. K nepBoi rpynne OTHOCATCA
YMbILLNIEHHbIE AEAHWUA, KOTOPble HaKa3bIBalOTCA MO-
YKM3HEHHbBIM JIMLIEHMEM CBOOOAbI UAU AUNLIEHNEM
cB8060Abl HA CPOK CBbiWe Tpex NeT. Bce octanbHble
NPecTynHble AeAHWA, BKAOYAA COBEPLUEHHbIE MO He-
OCTOPOXKHOCTU, ABAAKOTCA NPOCTYNKaMM.

CucteMa HaKasaHW  XapaKTepulyeTcs  OTCyT-
CTBMEM CMEPTHOM KasHW. JInlieHne cBob6oabl MOXKET
6bITb MOXKM3HEHHBIM WM HA CPOK OT OAHOMO AHA A0
ABaauat net. MoxunsHeHHoe nweHne ceoboapl He
Ha3HayaeTcA TeM 06BUHAEMbIM, KOTOPblE HE AOCTUr-
I K MOMEHTY coBepLueHua npectynaenma 20 ner.
JeHexHbll WTpad HazHa4YaeTcs B AHEBHbIX CTaBKax.
Ero MMHMMYM cOCTaBNAET ABE AHEBHbIE CTABKMN.

JeHexHbll WTpad ncuncaaeTcs B AHEBHbIX CTaB-
Kax. [lHeBHas CTaBKa onpeaenseTca ¢ y4eTOM IMYHO-
r0 U MaTePMaNbHOIO MOSIOMKEHUA /IMLA HAa MOMEHT
BbIHECEHWA MPUIoOBOpPA CYLOM MEPBOM WMHCTAHLMM.
MWHUMYM OHEBHOW CTaBKM YycTaHaBnvBaetca B 10
dpaHkoB, makcmym B 1000 ¢ppaHKoB. B cryyae HeBbl-
naaTbl AEHEXHOIO WTPada OH MOXKET ObITb 3aMeHEH
nvwennem cesobogbl. MNpu 3TOM OAMH AeHb NLLIEHNA
cB060bl COOTBETCTBYET ABYM AHEBHbLIM CTaBKaM.

B caHkumax OcobeHHOM YacTu npeayCMOTPEHbI,
KaK MpaBW/IO, a/ibTEPHATUBHO NueHWe csoboapl U
AeHeXKHbI wTpad. OQHaKO B HEKOTOPbIX C/Iy4anX cy,
006A3aH Ha3HaAYUTb TaKylo YroJIOBHO-MPaBOBYO Mepy,
KaK M3bATME BbIrOAbl, U3bATUE NPeaMeTOB. M3bATHIO,
Hanpumep, NOA/EXKUT MMYLLECTBO, NOJyYEHHOE B pe-
3yNbTaTe NPeCTynaeHna IMbo /1A ero CoBepLUEHUS.

YK JInxteHwTenHa He npeaycMmaTpuBaeT Mpsmo
YFO/IOBHYO OTBETCTBEHHOCTb HOPUANYECKUX WL, A TO-
BOPUT /IMLLb O GU3MYECKMX MLLAX. BmecTe ¢ Tem B Hem
COAEPMKATCA MONOMKEHMSA, MO3BOAAIOLLME PACTPOCTPaA-
HATb YrO/IOBHYIO OTBETCTBEHHOCTb M HA OpraHM3aumu.
Tak, cornacHo ab3. 4 § 20, ecnn Kakoe-nmbo topuande-
CKoe ML 0boraTmioch 3a CHET COBEPLUEHUA NPECTy-
naeHns GU3NYECKUM IMLOM WX 3@ CYET UMYLLLECTBA,
MoJIy4YeHHOrO OT MPECTYMN/IEHUSA, TO OHO «MPUrOBAPU-
BAETCA K BbIM/IaTe AEHEXHON CYMMbI», COOTBETCTBY-
fOWEen CTOMMOCTM HEeOCHOBAaTe/IbHOro OoboralleHus.
B 3apybexKHOM YyronoBHOM MnpaBe TaKoW BWf, OTBET-
CTBEHHOCTM OPUAMYECKMX /WL, MOMYYUN Ha3BaHWe
«KBA3U-yro/I0BHOMY.

Hapagy c cuctemolt HakasaHui, YK JluxteHw-
TeliHa NpeaycMaTpuBaeT BO3MOMXKHOCTb Ha3HAYeHMA
npeaynpeantenbHblix mep. Takas «ABYXKONeWHasn»
CUCTEMA MPABOBbIX MOCNEACTBUI AeAHUA ABNAETCA
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A.B. CEPEBPEHHHKOBA

LEX WUSSIC:

TpagMumoHHol ans YK MHOrmMx eBponemckux CcTpax
(PPT, LWBeruapuu n ap.). JaHHble Mepbl, KaK cneay-
€T U3 X Ha3BaHMs, Npec/eayoT B NepBylo odepesb
npeBeHTMBHblE Lenu. K npeaynpegutenbHbiM me-
pam OTHOCWUTCA MOMeELLEHWe B CNeLmMaM3npoBaH-
Hble yupexaeHus: 1) ans npaBoHapylwmTenen, ume-
OLLMX MCUXMYECKME OTKAOHEHWA; 2) ANA NpaBoHa-
pylwimTenen, cTpagalowmx HapKoOMaHWen MU anKkoro-
IM3MOM; 3) /19 ONacHbIX PELMANBUCTOB. YKa3aHHble
Mepbl HA3HaA4aloTCA Ha HeomnpenesneHHbIn CPOK,
daKTMYecKaa NPOAOIKUTENBHOCTb KOToporo byaert
3aBMCETb OT COCTOAHMA /ML, K KOTOPOMY 3TW Mepbl
NPUMeHAIOTCA. BMecTe ¢ TeM OH He J0/KeH NpeBbl-
WaTb ABYX JIET B C/ly4ae NOMELLEHUS OCYKAEHHOTO B
yypexneHue Ans ankoroIMKoB U HAPKOMAHOB U Je-
CATU NET — B C/ly4ae NMOMELLEHNA B yupexaeHue ais
OMacHbIX PeLnanBUCTOB.

Moa  rocymapctBeHHOM  m3meHo no YK
JINXTEHLWTENHA NOHMMAETCA He NMOCAraTe/IbCTBO Ha Ma-
BY rOCYZIapCTBa, YTO ABNAETCA TPAAMLMOHHBIM ANA Yro-
JIOBHOTO 3aKOHOZATE/IbCTBA MOHAPXMMU, A OTAEeIeHNe OT
TEPPUTOPUM KHSPKECTBA ONPEAENIEHHON ee YacTu, UK
HaCWUIbCTBEHHOE, U/IN C YrPO30M NMPUMEHEHWSA HACKUMSA
M3MEHEHUWE KOHCTUTYLMM KHsxKecTBa (§ 242 abs. 1).

OcobeHHaa uYactb YK JIMXTeHLUTEMHA, Kak W
OcobeHHan Yactb YK MHOMMX eBponeinckux cTpaH, oT-
KpbIBAETCs Pa3fesioM O MPECTYMHbIX AeAHMSAX NPOTUB
nmyHocTw. B paspene 1 OcobeHHon Yactn YK coaep-
KaTCA HOPMbI O MPECTYMHbIX AEAHUAX NPOTUB KU3HN U
380poBbsA. OCHOBHbIM COCTAaBOM MPECTYMHOro nocsAra-
Te/IbCTBA HA YKM3Hb YE/I0BEKA ABNAETCA COCTAB TAXKKOIO
ybuiictBa. Ha ero ocHoBe KOHCTpyMpytoTca npusmie-
rMPOBaHHbIE COCTaBbl YOUINCTB: YOUIMCTBO B COCTOSIHUM
CU/IbHOTO AYLLEBHOIO NepeXKmnBaHus; youincTeo rno Tpe-
60BaHMIO NoTepnesLIero U youiicTBO HOBOPOXKAEHHO-
ro. Cornacve notepneBLIEro Ha NPUYMHEHWNE Bpeaa He
WCK/IHOYaEeT NPOTMBOMNPaBHOCTb NpU YOUINCTBE, OAHAKO
WCK/IIOYaET ee B C/1yyae MPUYMHEHUA TENEeCHOro no-
BpexxaeHus (§ 90).

MHTepecHa 1 HeopgMHapHa HOpPMa O CTEPUIU-
3aumun. CornacHo a63. 2 § 90 He ABNAETCA NPOTMBO-
NpaBHOM CTepUAM3aLMA, NPOBEAEHHAA C COrnacus
nvua, gocturwero 25-tm net, ecnin 3TO «BMeLla-
TENbCTBO MO APYrMM OCHOBAHUAM He MpoTuBope-
YUT OBLLENPUHATBIM MOPaAsIbHbIM HOPMAM.

Obpawaer Ha cebs BHMMaHMe pasg. 2
«MpepbiBaHne 6epemeHHOCTM». 3aKoHoZaTeNb
JInxTeHwWwTelHa, KakK y»Ke YKa3blBas0Cb, YCTAHOBMU
abCo/OTHbINM 3anpeT NpepbiBaHNA 6epeMeHHOCTH,
a TaKXKe YrosoBHYl0 OTBETCTBEHHOCTb 3a MpPOM3-
BOACTBO abopTa camon bepemMeHHOMN KEeHLINHOM
(«camoabopT»).

B YK JluxteHwTeMHa Hemano Apyrux WHTe-
PECHbIX U HETPAAMLMOHHBIX HOPM: O MOXMLLEHUM
nua, Kotopoe He obnagaet cBobogol BOAU MAU
He moxeT ceba sauwmtuth (§ 100), o nepepave
yenoBeKa MHOCTpaHHOMY rocyaapctey (§ 103), o
paboToprosne (§ 104), o caMoOBONbLHOM NeYEeHUM
(§ 110), o pocToBuUiMYecTBe AeHbramu (§ 154).

Xopowo paspaboTtaHa B OcobeHHoM vactn YK
JlnxTeHwTeMHa cuctemMa MPECTynHbIX AeAHWUA Npo-
TUB Yy}KOro MMmyllecTea (pa3a. 6 OcobeHHol yacTu).
B Hem copepaTca Takue TpaguLumMoHHble aaa YK 3a-
pyb6eXKHbIX CTpaH COCTaBbl NMPECTYMNHbIX AEAHWUM, KaK
NnoBpeXKAEHNE MUMYLLECTBA, MOBpEXAeHNEe MHPOopMa-
LUMOHHbIX AaHHbIX, Kparka, pa3boii, BbIMOraTe/IbCTBO,
XULLEHME 3NEeKTPUYECKOW SHeprnm, pactpaTa, Npmuceo-
€HWe, HernpaBOMEPHOE WCMO/b30BaHWE TPAHCMOPT-
HbIX CPeACTB, HapYLLEHWE Yy¥KOro MpaBa Ha OXOTy UM
PbIOHYIO IOB/HO, MOLLEHHWUYECTBO M Ap.

B pa3gene o6 obuieonacHbIX NPEecTynHbIX Ae-
AHUAX MOXKET NPeacTaBAATb MHTEpecC rpynna npe-
CTYMHbIX AEeAHUI NPOTMB BpaKka U cembu, Hanpwu-
Mep, CoCTaBbl MHoOroxeHcTtea (§ 192), obmaHHOro
yManymeaHusa o6 obctoAaTenbCTBaX, NPenaTCTBYHO-
LWMX BCTYNAEHUIO B BPaK, U NPUHYKOEHME K BCTy-
nneHuto B 6pak (§ 193).

B pa3a. 20 «MpecTynHble geAHUA NPOTUB obLe-
CTBEHHOrO CMNOKOWCTBMA» ABYyMs 3akoHamu (LGBI.
2003 Ne 236, LGBIL. 2007 No 186) 6binM BHECEHbI
CyLLEeCcTBEeHHble M3MeHeHMs. TaK, bblia NPUHATA HO-
Bas pefakuus § 278a (MpectynHas opraHusaums),
a TaK)Ke YyCTaHOB/IEHA Yro/NI0BHAsA OTBETCTBEHHOCTb
33 OpraHM3auuilo TEPPOPUCTUYECKOTO 0bbeauHe-
HUA 1 yyacTve B Hem (§ 278b), dmMHaHCcHpoBaHMe
TeppopUCTUUECKON AeATebHOCTM (§ 278d).

OoctonHctBom YK JluxteHwTelHa, Kak n YK
ABCTpuK, No cpaBHeHUtO ¢ YK HeKkoTOpbIX Apyrux
eBponencknx ctpaH, Hanpumep OPl, aBnaetca Ha-
Anume B OcobeHHOM YacTu cneuymanbHOro pasgena
O MPEeCTYNHbIX AEAHUAX NPOTUB NpPaBoCYANA.

B cBsi3M c npoBOAMMON B BONbLLIMHCTBE COBpe-
MEHHbIX cTpaH bopbboii ¢ Koppynuuen aetanbHO
pernameHTUPOBaHbl COCTaBbl MPECTYMHbIX AEAHUN,
CBA3AHHbIX C HApyLWeHWEeM [O/IKHOCTHbIX 06s3aH-
HOCTEN, Hanpumep, 3710ynoTpebaeHne AoNKHOCT-
HbIMM NonHomMmoumamK (§ 302), npuHATME noaap-
KOB UYMHOBHMKamu (§ 304), npuHATME NoAapKoB
PYKOBOAALMMMU AONKHOCTHBIMU ANLAMMU NYyBANY-
Horo yuypexaeHua (§ 305), npuHATME NoAapKoB
akcnepTamu (§ 306) 1 Ap. 3aKNOUMTENbHBIM pas-
nenom OcobeHHon Yactn YK JluxteHwTenHa ABns-
€TcA pasaen, KoTopblil HOCUT Ha3BaHKWe «leHouma»
N COAEPKUT COOTBETCTBYIOLLYIO HOPMY.

PaccmoTtpum O6uyto yactb YK JluxteHwTelHa
6onee nogpobHo.

Obuwasa 4yactb YK JIMxTeHWTEeNHA COCTOUT U3
BOCbMU pasgenos. B pasgene 1 «Obwue npegnu-
CaHMA» YCTaHOBJ/IEHbl OCHOBHble MNonoXeHua YK.
OH oxBaTbIBAET C MEPBOro No AecATbi naparpadsbl.
3TN HOPMbl MPOBO3IALIAIOT NPUHUMUN «HET HaKa-
3aHUA 6e3 3aKoHa», «HeT HaKa3aHus 6e3 BUHbIY,
coBeplueHne paesHus nytem 6esgencrsma, co-
AepKaT npeanucaHna o Heobxoammon obopoHe,
npaBoOMEpPHON KpaiHel HeobxoammocTu, dbopmax
BUHbI (YyMbICE€/ N HEOCTOPOXKHOCTb), HaKa3zyeMoCTu
YMbILW/IEHHOTO Y HEOCTOPOXKHOTO AesHWs, owmnb-
Kax, HeBMEHAEMOCTM, HAKa3yeMoOCTU COYy4aCTHU-
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KOB, HaKa3zyemocCTu MOoKyleHuA, fobpoBosbHOro
OTKa3a OT NOKyLUEeHUA.

OnpefeneHHbI MHTEPEC M3 HA3BaAHHbLIX Npea-
nucaHui Bbi3biBaeT § 7 YK, onpegenstowmin Haka-
3yeMOCTb YMbIW/AEHHOTO U HEOCTOPOXKHOro Aes-
HWA, KOTOPbI YCTAaHAB/INBAET:

«(1) Ecnm 3aKoH He npeaycmaTpuBaeT MHOE, TO
NOA/IEKMT HAKa3aHMIO TONIbKO YMbILLIEHHOE AesHUe.

(2) Bonee cTporoe HaKkasaHue, NPeayCMOTPEH-
Hoe 3a Kakoe-nMbo ocoboe nocneacTeme aeAHus,
Ha3Ha4yaeTcA LY TONbKO TOrAa, Koraa OHO AOCTUT-
N0 ero pesynbTaTa, No MeHbLUen mepe, N0 HEOCTO-
pPOXHOCTU». TakMm 06paszom, no YK JInxteHwTenHa,
Kak 1 YK MHOIMX eBponencKmx cTpaH, HEOCTOPOXK-
Hble AeAHMA ABNAIOTCA HAaKa3yeMbIMM TO/IbKO B TOM
cny4vae, ecn 3TO NPeayCMOTPEHO B COOTBETCTBYHO-
Wwmx Hopmax OcobeHHOM YacTu.

Pasgen 2 nocesweH KaaccuduKkaumm npectyn-
HbIX OEAHMMN, NpPeaycMaTpuBaeT ABYY/NEHHYIO MX
Knaccudumkaumio 1M BKAOYaAET B ceba ogHy Hopmy
(§ 17). OH ycTaHaBAMBAET, YTO «MpPECTynjaeHnem
ABNAKOTCA YMbILUIEHHblE AeAHUA, KOTOPbIE HaKasbl-
BAIOTCA MOMKM3HEHHbIM SiMWEHUEM CBOHOAbI MK
NnweHnem ceoboabl Ha CPoK bonee Tpex JieT B Ka-
yecTBe MMHUMANbHOTO HaKa3aHMA. Bce ocTanbHble
NpecTynHble AeAHUA ABAAIOTCA NPOCTYNKAMM».

Pasgen 3 copeput npasosble NpeanucaHma o
HaKa3aHMW, U3BATUM BbIFOAbl, U3bATUM NPESMETOB U
npeaynpeautesnbHble Mepbl. CucTema HakasaHuin YK
JIXTEHLUTENHA, KaK Y»Ke FOBOPUIOCH, HE XapaKTepumay-
eTca pasHoobpasnem 1 BKAKOYAET B cebs TO/IbKO ABa
HaKa3aHWs: iMeHne cBoboabl N AeHEeXHbIM WTpad.
NuweHne ceoboapl (§ 18) HasHayaeTcAa NOXKU3HEHHO
b0 Ha onpeaeneHHbl CPoK. JInwweHne ceoboapl Ha
onpeaeneHHbli CPOK HA3HAYaeTcA MpPOAOIKUTENb-
HOCTbIO OT OAHOIO AHA A0 ABaALATU NeT. [leHeXKHbIM
wrpad (§ 19) cumcnaeTcs No CKaHAMHABCKOM cucTeme,
MOSTOMY Ha3HAYaEeTCA B AHEBHbIX CTaBKaxX. Ero MUHK-
MYM COCTaB/IAET ABe AHEBHbIE CTaBKW. [JHEBHAA CTaB-
Ka onpeaenseTca ¢ y4eTOM JIMYHOTO M MATePUANIbHOIO
MOMIOXEHNA UL HA MOMEHT BbIHECEHMA MPUIroBOpa
CyAOM NepBoi MHCTAHUMKU. MUHUMYM AHEBHOW CTaB-
KK ycTaHaBnmBaetca B 10 ¢ppaHKoB, makcumym B 1000
¢dpaHKoB. B cnyyae HeBbINAaTbl AEHEXKHOTO WTpada oH
MOMET ObITb 3aMeHeH nweHnem cBoboapl. Mpun sTom
OOMH [eHb NnweHus cBoboabl COOTBETCTBYET ABYM
OHEBHbIM CTaBKaM.

B § 20-20c YK perynupyetca npaBOBOM UHCTU-
TYT U3bATUA BbIrogpbl. [JaHHbINA MHCTUTYT NPUMEHSAET-
CAl, €C/I BUHOBHbIV «COBEpLUAET Haxogslleeca nog,
Yrpo30i HaKka3zaHWA AeaHWe U Tem caMbiM npuobpe-
TAeT UMYLLLECTBEHHYHO BbIFOAY WM MOAYYaeT UMyLLLEe-
CTBEHHYIO BbIrOAy AR COBEPLUEHMA AeAHUA, 3anpe-
LLLEHHOTO MOA YrPO30W HaKasaHua». U3bATue Bbiroapb!
COCTOMT B BbIMAaTe AeHEXHOM CYMMbI B pasmepe no-
Jly4eHHOro He3aKoHHoro oboraleHus. Ecam pasmep
TAaKoro o6OoralleHus He MOA/EXKUT YCTaHOBEHWUIO
BOOOLLE UK onpeaenaeTcs NPUdaAN3UTENIbHO, TO CyA,
Ha3HayaeT pasmep BbINaTbl MO CBOEMY YCMOTpe-

HUto. M3bATHe BbIroabl He HAa3HavaeTcAa, eciv obora-
TUBLUEECA NIULLO YAOBNETBOPAET rpaxaaHCKO-NpaBo-
Bble TpeboBaHWsA, BOSHUKLUNE N3 AeAHUA.

B § 20b npeaycmoTpeH cneumasnbHbIin cayyai
N3bATUA BbIFOAbI, ECIM MMYLLECTBEHHbIE LLEHHOCTU
HAxXo4ATCA B PaCNOPAMKEHMUM NPECTYNHOW OpraHu-
3aumm (§ 278a), TeppopucTUYECKOro 0bbeauHEeHMUA
(§ 278b) nnu saenstoTca cpeacTsom GpUHaAHCUPOBaA-
HUA TeppopuUCTUYECKOol aeaTenbHocTK (§ 278d).

B § 21-23 npeaycmoTpeHbl TaK Ha3biBaeMble Mepbl
ncnpasneHma n 6e30MacHOCTU, HasblBaeMble INXTEH-
LUTEMHCKMM 3aKoHOZATeNleM MpeaynpeanTeNbHbIMK,
TaKMe Kak MOMELLEHWNE B yUpeXAeHWe 1A NPaBoHa-
pywuTenei, WUMeLWmMX MNCUXUYECKME OTKIOHEHMS,
NMOMeLLEHME B YUPEXKAEHWNE ANA NPABOHAPYLIUTENEN,
CTPaAoLLMX HAPKOMAHWEN UMW aNIKOTONIU3MOM, MO-
MeLLEHME B yUpeXKAEHWNE A/17 OMACHbIX PeLMANBUCTOB.
Ons Hux B § 24 ycTaHaBAMBAETCA NOCAeA0BaTeNIbHOCTb
WCMO/IHEHWNA HaKa3aHWA B BUAE SMLLIEHMA cBOBOAbI U
npesynpeauTenbHbIX Mep, CBA3AHHbIX C JULIEHUEM
cBo60ap!. Tak, NOMELLEHNE B yUpEKAEHME 1A NPaBO-
HapyLuTenei, UMeILMX NCUXMYECKME OTKIOHEHMS,
WU B yuYpeXaeHMe ANA NpaBoHapywmTenei, ctpaja-
FOLLLMX HAPKOMaHWEN WK anKkorosIM3MOM, UCNONHAET-
CA [0 HaKa3aHuWA B BUAE nLeHna csoboabl. Bpems co-
OEPHKAHUA B 3TUX YUPEKAEHMAX 3aCHUTHIBAETCA B CPOK
HaKa3aHuA. [ToMeLLeHME B yUpexaeHNe A1A OnacHbIX
pPeumnamnBICTOB UCMONHAETCA NOC/IE HAaKa3aHWA B BUAE
AvweHus ceoboapbl.

[Ona npegynpeautenbHblX Mep, CBA3AHHbIX C
NivwieHMem cBoboapl, XapaKTepHO TO, YTO OHW Ha-
3HAYaloTCA Ha HeonpeaeseHHOe BPeEMA U UCMONHA-
OTCA A0 AOCTUKEHUA UX Lenein. Of4HaKo HeKOTopbIe
OrpaHMYeHMA MO NPOAOIKUTENBHOCTM BCE XKe yCTa-
HasaueatoTca YK. Tak, nomelleHne B yuperkaeHue
ONA NpaBOHapylwuTenen, CTpagatolmx HapKoma-
HWUEWN UM aNIKOTOJIU3MOM, HE MOXKET NPOAOIKATHCA
6onee AByX /IET, @ NOMELLEHME B yuYpexaeHne ans
OnacHbIX peunansmucTos — bonee agecatu net. Mpu
3TOM cyf, 0053aH eXKerogHo NpoBepATb Heobxoau-
MOCTb JafibHellero npUMEHEHUA npeaynpesu-
TeNbHbIX Mep. B cnyvae npuHATUA CyooM peLueHus
O JOCTUMEHUMU UX Lenen, OH NPUHUMAET peLleHne
06 nx otmeHe. Heobxoanmo nn ganoHelwee coaep-
YKaHME B yYPEKAEHMM ANA ONACHbIX PELUAMBUCTOB,
cyA, B CU1y CBOUX 0DA3aHHOCTEN A0/1XKEH NPOBEPATD,
Nno KpalHel mepe, Kaxable WecTb MecsALeB.

B YK npeaycmoTtpeHa Takasa mepa, Kak KoHdUCKa-
uma npeametos. lMpegmeTbl, UCNOAb30OBaHHbIE NN-
LOM NPV COBEPLUEHMM 3aNPELLEHHOrO MOZ Yrpo30M
HaKasaHWA geAHuA, KoTopble bbbl NpegHasHaYveHbl
ANnA Toro, YTobbl MCNOMBb30BaTb MX MPU COBEPLUEHUN
3TOro AeAHUA, UK Te, KOTopble BblM NONYYEHDI B pe-
3y/IbTaTe COBEPLUEHMA 3TOTO AEAHWUA, AOMKHbI ObITb
KOHOPUCKOBAHbI, €C/IN OHM B CUJTy OCODbIX CBOMCTB
MOryT BbITb MCMONBb30BaHbI NPWU COBEPLUEHMM 3anpe-
LLIEHHbIX MOA, YrpO30M HaKa3aHUs AeAHWIA.

B paccmaTtpuBaemom pasgene O6uen yactn YK
npefycMoOTpPeHbl TakKMe MpaBOBble MOCNEACTBUS,
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LEX WUSSIC:

KaK OTCTpaHeHWe OT AO/MKHOCTW, yTpaTa npas, OT-
HOCALLMXCA K BblOOpam, NMLLIEHME Harpas, a TakkKe
npeAnncaHMAa O COBOKYMHOCTU MPEeCTYMHbIX Aes-
HWIA, COBOKYMHOCTU MPWUrOBOPOB, O COBOKYMHOM
pacyeTe CTOMMOCTM U pa3mepa Bpesa 1 ap.

B pasgene 4 copep»atca npasoBble npeanmca-
HMA O Ha3HayeHWM HaKazaHuA. Ob6LiMe Hayana Ha-
3HAYEHMA HaKasaHMA npenycmoTpeHbl B § 32 YK.
OcHoBaHMEM A/1A HAa3HaYeHWA HAKa3aHUA ABNAETCA
BMHa /ML, coBeplUMBLUErO AeAHue. Mpu HasHave-
HUWM HaKa3aHWA Cya, AOMKEH YYUTbIBATL OTATYaloLLmMe
N cMArYatoLLmMe obcToATeNIbCTBa, €C/IN OHU He npesa-
YCMOTPEHbI B CaHKLMM COOTBETCTBYIOLLEN CTaTbM, a
TaKXKe BAMAHME HAKA3aHMA U APYTUX OXWMAAEMbIX
nocneacTsuii AeaHUA Ha OyayLLYHO XU3Hb LA B 06-
wecrtse. MNpu 3TOM cya, JONKEH YYMUTbIBATb, «B KAKOM
mepe geAHne O6BACHAETCA OTKIOHAWMMCA WAU
PaBHOAYLIHbIM MNOBEAEHMEM /IMLA, HaMPaBJEHHbLIM
NPOTUB 3aLUMLLIAEMbIX 3aKOHOM LIEHHOCTEN, M B KaKOoM
mepe gesHue obbACHAeTCA BHELWHMMKU obcTosTe Nb-
CTBAaMM MAN NOByaUTENBHBIMU MOTMBaMM, KOTOPble
MOV Bbl BOSHWKHYTb Y YENOBEKA, OPUEHTUPOBAHHO-
ro Ha 3alLMLLaeMble NPABOM LEHHOCTUY.

B YK JluxTeHwTenHa, Kak B YroJloBHOM 3aKo-
HoAaTeNbCcTBE OO/BbLUMHCTBA COBPEMEHHDIX CTPaH,
npefyCcMOTPEHbl OTArYaloWmMe U CMATYaloLLmne Ha-
Ka3aHWe 06CToATEeNbCTBA, MEpeYeHb KOTOPbIX ABAA-
€TCA 3aKPbITbIM.

K nepBoli M3 HasBaHHbIX FPymnn OTHOCUTCA CO-
BEPLUEHNE JIMLOM HECKONIbKMX MPECTYMHbIX AeAHWM
OLHOTO U TOFO }Ke UAW PA3INYHOMO BMAA, UK COBEp-
LLIEHME NPECTYNHOro AeAHUA B TEYEHUE ANTENIbHOMO
BpemMeHU; ecam Muo 1) yxke Bbl1o ocy»KAeHo 3a co-
BEPLUEHWE MPECTYMHOro AEAHUA, XapaKTepu3ytoLLe-
rocA OAMHAKOBbIMW BPELOHOCHBLIMW CBOMCTBAMMU;
CK/IOHM0 APYroro K COBEPLUEHMIO NPECTYMNHOro Aes-
HWA; 2) ABNAETCA MHULMATOPOM WM NOACTPEKaTeIeM
KaKoro-nmbo 13 coBepLUeHHbIX NPEeCTYNHbIX AeAHWUM
WAW UFPAN0 aKTUBHYIO PO/b B COBEPLUEHUWN TaKOro
AenaHus; 3) AencTByeT, PyKOBOACTBYSCh PACUCTCKUMM,
HaUMOHANIMCTUYECKUMUN UAN ApyrMMK ocobo npeso-
CYAMTENbHbIMM MOTMBamMK; 4) OeicTByeT KOBapHO,
YKECTOKO AN My4YMTENIbHbIM A/1A NoTepnesLwero ob-
pasom; 5) npu coBeplueHUN AeAHUA UCMO/b3YET He-
CNOCOBHOCTb MOTEPNEBLLENO OKA3aTb CONPOTUB/EHUE
nnn ero 6ecrnomoLLHOE COCTOAHME.

K BTOpOI4 rpynne o6cTonTe/IbcTB OTHOCATCA, €C/N
nmuo: 1) coBepluaeT AesHWe B Bo3pacTe oT 19 net ao
21 roga uamM HaxoaACb NoA BAMAHMEM aHOMANbHOIO
MCUXMYECKOTO COCTOAHWA, ECZIN OHO NJIOXO NOHUMAET
CYLLHOCTb MPOMUCXOAALLErO, UAN eCcan ABNAETCA 3a-
MyLWEHHbIM B pe3y/nbTaTe OTCYTCTBMA HEOBXO4MMOrO
BOCNWUTaHWA; 2) BeAET 4O 3TOr0 3aKOHOMOC/YLUHbIN
06pas *KM3HU U AeAaHne NPOTUBOPEUUT ero 0bblYHO-
My MoBeeHuto; 3) coBepLIaeT AesHUE MO 3ac/TyKu-
BaMOLLMM YBaXKeHMsA OCHOBaHMAM; 4) coBepLUaeT ae-
AHME, Hax04ACb Mo, BO3AENCTBMEM TPETHErO ML,
WM MO MOTMBAM CTpaxa WM NoCcayLaHus; 5) ctaHo-
BMTCA BUHOBHbIM TO/IbKO B TOM, YTO OHO He NpesoT-

BPATWMIO HACTyMN/AeHWe NOCNeACTBUA B Cayyae, Koraa
3aKOH CTaBWUT NPUYMHEHME NOCNEACTBUIA NOL, Yrpo3y
HaKa3aHus; 6) y4acTByeT B KaKOM-IMO0 U3 COBEpPLUEH-
HbIX MPECTYNHbIX AEAHUIM, eCAN ero y4actme Mmeet
Nnog4YMHeHHoe 3HayeHue; 7) coBepLlaeT AeaHue UC-
KAOYUTENBHO MOA, BO3AEMCTBMEM HEOCMOTPUTE/b-
HocTK; 8) AaeT yBieyb cebs, OCHOBbIBAsCb HA CW/b-
HOM 3MOLMOHaIbHOM COCTOSIHWM, KOTOPOE B 0b6LLEM
MOYHO MOHATb B AaHHOW cuTyaumu; 9) cosepluaeT
JesHue CKopee B CBA3M C NPesoCTaBieHHOM 3aMaH-
UYMBOW BO3MOMHOCTbIO, @ HE C 3apaHee HaMeYeHHbIM
HamepeHuem; 10) 6b1/10 BbIHYK/AEHO COBEPLUNTL Aen-
HWe B CBA3M C BOSHUKLUMM 6eACTBEHHbBIM MOOMKEHN-
€M, He CBA3aHHbIM C YK/IOHEHMEM [QHHOro Anua ot
paboTbl; 11) coBepllaeT AesHME NpU TakMx obcTon-
TENbCTBAX, KOTOPbIE ABNAIOTCA UCK/IHOYAIOLLMMM BUHY
WA OTBETCTBEHHOCTb; 12) coBepllaeT AesHMe npu
HannuMmM ownbKuM B 3anpete (§ 9), He NCKAKOUatOLLEN
€ro BMHbI, B 0COBEHHOCTW, €C/IM OHO HaKa3blBaeTCA 33
YMbILL/IEHHOE NpecTynHoe AesHue; 13) HecmoTpa Ha
TO, UTO AeAHUE ABNAETCA OKOHUYEHHbIM, HE NPUYMHU-
N0 Bpesa nam um 6110 coBepLLeHO TOMbKO MOKyLLe-
Hue; 14) no6POBOIbHO OTKa3bIBAETCA OT NPUUNHEHUA
6osbLIero Bpeaa, HECMOTPA Ha TO, YTO CyLLecTBYeT
TaKaA BO3MOKHOCTb, WM ecnun Bpes, Obla BO3MeLLEH
UM UKW TPETbUM NNLOM Ans Hero; 15) HacTonumso
CTapaeTcA BO3MECTUTb NPUYMHEHHDIV Bpes, nau npe-
[OTBPaTUTb HAacTynaeHMe fanbHENLWMX BpeaHbIX no-
cneacTenin; 16) ABMAOCH C MOBUHHOM, HECMOTPA Ha TO,
YTO OHO MOI/I0 Obl IETKO CKPbLIBATLCA B Aa/IbHENLIEM,
WM 04EBUAHO, YTO OHO OCTaNI0Ch Obl HE OOHAPYKEH-
HbIM; 17) uncTocepaeyHo npusHaer ceba BUHOBHbIM
WAW NOCPEACTBOM CBOMX MOKa3aHWI CyLLeCTBEHHO
CnocobCTBYET YCTaHOBIEHUIO UCTUHBI; 18) coBepluu-
N0 feAHMe yKe JaBHO M C TOr0 BpemMeHu BeaeT ceba
3aKoHOMOCNYLWHO; 19) XxapaKkTepusyeTca TeM, YTO OHO
nnn 6ansKoe emy B IMYHOM OTHOLLEHMM NNLO B pe-
3yNbTaTe CoBepLUEHUA AeAHUA UKW HACTYMIEHUA ero
NocneacTBMIA NONMYYAOT 3HAUYUTEIbHOE TENECHOE NO-
BPEXAEHME UM Bpes, 340P0BbIO UAN MHOM BECOMbIN
daKTMYeCcKMit uan npaBoBoi yuepo.

Ab3au, 2 § 34 cogepKuUT npeanncaHne o Tom,
YTO CMAMYAOLWMM 06CTOATENBCTBOM SAIBAAETCA TaK-
YK€ M TO, YTO NPOBOAMMbIN B OTHOLLIEHMM INLA NPO-
Lecc NpoaoMKaeTca HECOM3MEPMMO A0NT0, HO He
MO OCHOBAHMAM, Ha KOTOPbIX HAaCTaMBAKOT OH WU
€ro 3alUTHUK.

3acny»uBaeT BHMMaHuA § 35, Ha OcHoBaHWUK
KOTOPOro COCTOAHWE OMbAHEHUA B OnpeaeneHHbIX
CUTYaLMAX MPU3HAETCA CYA0M CMAMYatoLW MM HaKasa-
HWe, eciv NPU 3TOM INLLO AENCTBOBAIO B COCTOAHUM
OMNbAHEHUA, HE UCKJIOYAOLLLEM BMEHAEMOCTH.

BaxKHbIM ABAfAeTCA npeanucaHue, npeaycmo-
TpeHHoe B § 36 06 0cOb6EHHOCTAX HAa3HaYeHue Ha-
Ka3aHWA B BUAE ANLWEHMA cBOBOAbI MMLLaM, He A0-
CTUTLUMM BO Bpemsa coBeplueHua geAaHmnAa 21 roaa.
[aHHON rpynne HecoBepPLIEHHONETHUX U Mooae-
KM He MOKeT bbITb Ha3HaYeHo b6onee cTporoe Ha-
KasaHWe, Yem ninweHne ceoboabl Ha cpok 20 ner.
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B3ameH Ha3HaYeHUss Haka3aHWA B BU/E NOMKUIHEH-
HOro nuLeHua csoboabl U NUeHUs cBoboapbl Ha
CPOK OT AecATM A0 ABaALaTU NIeT UAU MOXKU3HEH-
HOro snweHns ceoboapl A4aHHOM KaTeropuu vy,
Ha3HayaeTcA AuleHne cBoboabl Ha CPOK OT NATU
00 ABaguatv net. Ecan HMswuniA npeaen HakasaHuA
B BMAE NNLLIEHNA cBObBoAbI, NPeayCMOTPEHHbIN cO-
OTBETCTBYIOLLEM HOPMOM, NpeBblllaeT OAUH rog,
TO AN AAHHOW KaTeropuu UL, OH CHUXKaeTcs A0
LLeCTM MEecCALEB, 33 UCK/IOYEHMEM Cay4YyaeBs, ecau
Ha3Ha4YaeTcA Haka3aHWe CBbllle NATU NeT IULWEHNS
csoboapbl.

B paccmatpuBaemom pasgene Obuwen yactm YK
JInxTeHwTeHa coaep KaTca TaKKe U MHble HOPMbI,
perynnpytoLme Bonpocbl HasHauYeHUs HakasaHus. B
YacTHOCTU, Ha3HaYeHMe AeHEeXKHOoro Wwrpada BMecTo
nvueHusa ceoboapl (§ 37), 3aueT npeaBapuUTeNbHOTO
coaepXaHua noa ctpaskelt (§ 38), ycuneHume Hakasa-
HUs npu peumamse (§ 39), HazHaYeHMe HaKazaHus
npv A0NONHUTENBLHOM OcyXKaeHuun (§ 40).

Maparpad 41 ycTraHaBAMBaeT cheuuanbHble
npasua HasHayeHWs HaKasaHusa npu npeobnaga-
HUW CMSATYAOLLMX OBCTOATENbCTB Haj, OTArYakoLLIM-
mu. Tak, B Caydae CylecTBoBaHMA 060CHOBAHHOMO
ybexaeHuna cyaa B TOM, YTO NPW Ha3HAYEeHMM HaKa-
3aHMA HUMKE HU3LLEro nNpeaena, NpeaycMOTPEHHOro
B COOTBeTCTBYlOLWEN cTaTbe OcobeHHOM Yactn YK,
noacyanMbIn He byaeT B byayliem coBepluatb npe-
CTYMHble AesHUA, TO eMy MOXeT bbiTb creaytoliiee
HaKasaHwue: 1) anweHne cBoboabl Ha CPOK OT OfIHO-
ro rofia, eciv fiesiHMe HaKa3blBAaeTCs NOMKMU3HEHHbIM
AnweHnem csoboapl UAM nveHMem cBoboabl Ha
CPOK OT AecATU A0 ABaALaTh fIeT; 2) UeHMe CBO-
60/4bl Ha CPOK OT LIECTU MECALIEB, eC/IN AeAHUE Ha-
Ka3blBAETCA XOTA M HEe MOMKM3HEHHbIM JINLLEHNEM
cBob0apl, HO nLeHMem cBoboabl Ha CPOK CBbille
necatn net; 3) anweHne cBoboabl Ha CPOK He me-
Hee Tpex MecsLleB, eciv AeaHUe HaKasblBaeTcs Nn-
LeHnem cBoboabl Ha CPOK OT NATK NeT; 4) NueHue
cBobOAbl Ha CPOK HE MeHee OZIHOro Mecsla, eciu
OesHMe HaKasblBaeTcsa AneHnem cBoboabl Ha CPOK
OT 0AHOrO roaa; 5) nvueHne ceoboabl Ha CPOK He
MeHee OAHOro AHSA, eCn AeAHWE HaKasblBaeTca -
lweHmem cBoboapl Ha bonee KpaTKMi CPOK.

Cneundunyeckas Hopma cogepxutcs B § 42
(OrpaHunuyeHHasa HaKasyemocTb JaesHus): «Ecau
npecneayemoe COOTBETCTBYIOLLMM OPraHOM B CUY
CBOMX 0653aHHOCTEM AesiHME HAaKa3bIBAETCS TO/IbKO
OeHeXHbIM WTpadom, nmweHmnem cBobobl Ha CPOK
He B6osiee Tpex neT Uan nmweHnem ceoboabl Ha TOT
e CPOK U AeHeXKHbIM LWTpadomM OfHOBPEMEHHO,
TO AeAHMEe He MOANEXMT HaKa3aHUlo, eclu: BUHA
/ML He3HauuTeNbHa, AeaHue BoobLlle He NpuyK-
HWUNO HUKAKUX MNOCNeACTBUIN AN 3TN NOCNeACTBUS
ObIIN HE3HaYUTEIbHbIMKU, NMBO ecn NNLLO HACTOM-
YMBO CTaPaNOChb YCTPaAHUTb 3TU MNOCNEACTBUSA, BO3-
MECTUTb Bpea, UAN UHbIM CNOCOBOM KOMMEHCUpPO-
BaTb €ro U He cYMTaeTcss HeobxoAMMbIM Ha3HavyaTb
HaKasaHWe C Le/blo NpeaoTBpaTUTb AajbHelillee

COBepLIEHME NLOM MPECTYNHbIX AEAHWUIA UK NPO-
TMBOAENCTBOBATb COBEPLUEHUIO NMPECTYMHbIX Aesn-
HUWA APYTMMW INLAMWN Y,

Paspen 5 Obuwel yactTn coaep»kuT npeanunca-
HMA 06 yC/IOBHOM OCBODOOXAEHWM OT HaKasaHuA
M YCNOBHO-A0CPOYHOE 0CBOOOXAEHMe oT oTObIBa-
HWA HaKa3aHMWA, YKa3aHUA M NOMOLLb YCIOBHO OC-
BOOOKAEHHbIM.

YK JInxteHwTenHa BblAeNseT HECKO/IbKO BUA0B
ycioBHOro ocsoboxkaeHus (§ 43—45): ot Bcero Ha-
Ka3aHWA, OT YaCTU HaKa3aHWA, YCNOBHOE 0CBODOXK-
OEeHWe OT HaKa3aHWA NPU HA3HAYEHUM HECKONbKUX
HaKa3aHWi, yc/loBHOe ocBoboXKaeHue OT npea-
ynpeanTenbHbIX mep.

YcnoBHoe 0cBOOOXAEHME OT HaKa3aHuA Ha-
3HAYaeTCA NPU OCYXKAEHMM K HaKasaHUi0 B BUAeE
NnweHns ceoboabl Ha CPOK He bosiee ABYX NIET UK
K AeHexHomy wTpady. B atom cnyyae cyg moxket
YC/NIOBHO 0CBOHOAUTL NOACYAMMOro OT HaKasaHmA
C YCTQHOBNEHWEM MCMbITAaTENIBHOTO CPOKa Ha CPOK
OT O4HOrO roga Ao Tpex net. Mpu aTom y cyga nme-
IOTCA OCHOBAHMA NOAaraTtb, YTO AOCTATOYHO OAHOM
YrpO3bl PeaNbHOro UCMONHEHWA HaKa3aHWA Camo-
CTOATENIbHO WUIM B CBA3U C APYTMMMU MepamMm, 4Tobbl
NpefoTBPaTUTL AA/IbHENLLEE COBEPLUEHME NULLOM
NPecTynHbIX AEeSHUMN, N He TpebyeTca UCNONHEHMe
HaKasaHua AnAa Toro, Ytobbl NMPOTUBOAENCTBOBATL
COBEpPLUEHUIO NPECTYNHbIX AEAHUN APYTUMWU K-
uamu. Mpu ycnoBHOM OCBODOMKAEHUM CYA, AOMKEH
YUYMTbIBATb BUA AEAHWUA, IMYHOCTb NPABOHAPYLIU-
TenA, CTenNeHb BMHbI, €0 MPeAblAyLLYO KU3Hb U
nosegeHune nocse coBeplleHns aeaHuna. MNpu stom
YyC/IOBHOE OCBODOOXAEHME OT HaKa3aHUA UCKAOYA-
eTCA B Cy4ae, eciun NpectynHoe aeaHue 3anpelle-
HO Mog, yrpo30i NOXM3HEHHOIO NLLIEHNA cBobOAbI
WAW NUWEeHNs cBob6OAbl HA CPOK HE MeHee AeCATU
net. Kpome TOrO, €cin ycnoBHoe OCBOOOXAeHUE
OT HaKa3aHWA He OTMEHAETCA, TO C/lefyeT OKOH-
YyaTenbHoe ocBObOXKAEeHME OT HakasaHuA. CpoKw,
KOTOpble HAYMHAIOT Teub TOrAa, Korga HaKasaHue
ABNAETCA UCMONHEHHbIM, UCYUCNAIOTCA C MOMEHTA
BCTYMN/IEHWNA NPUTOBOPA B 3aKOHHYIO CUAY.

YcnoBHOe ocBOGOXAEHME OT NpeaynpesuTenb-
HbIX Mep NMPUMEHSAETCA B OTHOLLUEHUWN TONbKO TaKoM
Mepbl, KaK MOMELLEHWNE B yYpexaeHNe ANA NpaBOHa-
pylumTenen, ctpagaowmx HapKoMaHen Uam anko-
ronmsamom. OHO MoKeT BbITb Ha3HAYeHO oaHOBpE-
MEHHO C HaKa3aHWeM TONIbKO TOFAA, eC/IN CHMTAETCA,
YTO OAHOW Yrpo3bl NOMELLEHNA OAHOM NN HECKO/b-
KMX NpeaycMoTpeHHbIMK B § 50-52 mep A0CTaTOYHO
ONA Toro, YTobbI NPEeoaoNeTb NPUBbIYKY NPABOHAPY-
LIMTENA K OMbAHAOLWMM AN HAPKOTUYECKUM Cpes-
CTBaMm. McnbiTaTeNbHbIN CPOK, YCTaHOBAEHHbIN ANs
YC/IOBHOIrO 0CBOOOXKAEHMA OT HaKa3aHusA, AencTBy-
€T TaKXKe M A1A YCNOBHOro 0cBOOOXAEHUA OT no-
MELLEHUA B yUYpeXaeHWe ANA NPaBOHAPYLUTENEN,
CTpajaloWmx HAPKOMAHMEN WAW  AIKOTONM3MOM.
YcnoBHoe ocBoboXKaeHMe OT Apyrux npepynpeam-
TENbHbIX Mep ABAAETCA HeAONYCTUMbIM.

Ne 12 (Tom XCVII) AEKABPb 2014



A.B. CEPEBPEHHHKOBA

LEX WUSSIC:

Maparpadbl 46—47 perynMpytoT BONpPOCh! YCN0B-
HO-O0CPOYHOro 0CBOHOXKAEHUA OT OTObIBAHMA HaKa-
3aHMA B BUAE NnLLIEHUA cBODOAbI, a TAK¥Ke 0CBODOOXK-
OeHns oT oTbbiBaHMA NpeaynpeauTenbHON Mepbl,
CBA3aHHOW C AnweHnem ceoboabl. Ecnn byaet npu-
3HaHO, 4YTO He TpebyeTca AanbHelWero McrnosiHe-
HWA HaKa3aHMA ANA NPefoTBPALLEHUA COBEPLLEHUA
OCYXKAEHHbBIM NPECTYMHbIX AEAHUN, TO eMY MOXKET
ObITb Ha3HAYEHO NPU OTOLITUN UM MOJIOBUHbBI CPOKA
HaKa3aHWA B BUAE NMLIEHNA cBOBOAbI, HO HE MeHee
TPeX MecALEeB, C YCTAHOBNEHNEM WCMbITAaTENbHOIO
CpOKa, b0 Npu oTOLITUM ABYX TPETUI CPOKa HaKa-
3aHMA B BUAE IMLEHMA cBOOOAbI, HO HE MeHee Tpex
mecaues. MNpu 3Tom Ana Auy, He AOCTUILWIKX BO3-
pacTa ABaALaTh OAHOFO rofa, MMHUMA/bHBIA CPOK
0oTbbITOro HakasaHuA cocTaBAAeT oguH mecau,. Mpu
NPUHATUM peLleHna 06 yCNOBHO-LOCPOYHOM OCBO-
60X aeHMM OT OTObIBAaHWA HaKa3aHUA AO/KHbI YUn-
TbIBAaTbCA IMYHOCTb NPABOHAPYLUMTENA, EFO Npesbl-
OYLLAA }KM3Hb, NepCrneKkTUBbl Ha NOoyYeHne CPeacTs
K CYLLECTBOBAHWMIO YECTHbIM NyTEM U NOBELEHNE BO
BpemsA OTObIBaHMA HAKa3aHWA, a TaKKe OCHOBaHMUSA,
NPW Ha/IMYNK KOTOPBIX UK MO 0CObbiM 06CTOATE b
cTBam TpebyeTca UCNo/IHEHME HEeOTObITOM YacTu Ha-
KasaHuA B LENAX NPOTUBOAENCTBMA COBEPLUEHMIO
NPEeCTYNHbIX AEAHUN ApYyrMMKU Inuamn. B cnyyae He-
06Xx04MMOCTU YC/IOBHO-A0CPOYHOE ocBObOKAEHME
OT OTObIBAaHMA HaKa3aHMA NPeAOCTaBAAETCA TO/bKO
C Ha3HaYeHUeM ApYrux mep.

Mpw oTOLITUM HaKa3aHUA B BUAE NMOXKUIHEHHO-
ro AnWeHnsa ceoboapl OCYXKAEHHbIN MOXKET ObiTb
YCNOBHO-A0CPOYHO ocBOobOXKAeH nocne oTbbiTuA
He MeHee NATHaALATV IeT INLLIEHUA cBOHOAbI.

B § 48—49 coaeprKaTca npeanmncaHuns ob ncnbita-
TE/IbHOM CPOKE U Ero UcYMCAeHUU. McnbiTaTesbHbIM
CPOK, YCTAHAB/AMBAEMbIA NPWU YCAOBHO-AOCPOYHOM
0CBODOOXKAEHMM OT OTObIBAHWUS HaKa3aHWUs B BUAE /iN-
WweHuA cBoboAbl, COCTABNAET NEPUOL, OT O4HOIO roa
00 Tpex net. Ecam HeoTObITasa YacTb HaKasaHuA, OT-
HOCUTENIbHO KOTOPOI Bbl10 NPeaoCTaB/eHO YC/IOBHO-
[0CpoYHOoe ocBObOXKAEHME, cOCcTaBnseT bonee Tpex
JIeT, TO WUCNbITaTe/bHbIMA CPOK OnpeaenseTca B NATb
net. MNpwn ycnoBHO-A0CPOYHOM OCBOBOXKAEHUMN OT OT-
6bIBaHWNA NOMKM3HEHHOTO INLLEHNA cBOBOAbI UCMbITa-
Te/bHbIM CPOK COCTABAAET AECATb /IET.

TeyeHMe UCNbITaTENBbHOTO CPOKa HauYMHAEeTCcA C
MOMEHTA BCTYMN/JIEHUA B 3aKOHHYIO CUAY peLleHus,
Ha OCHOBAHWM KOTOPOro MpPesocCTaBAAETCA YCNO0B-
Hoe ocBoboXKAeHWe OT HakaszaHua (§ 43-45) uau
YCNIOBHO-A0CPOYHOE 0CBODOOXAEHME OT OTObIBa-
HWA HaKasaHuA B BUAE AnweHna ceoboabl am oc-
BoboxKaeHMe OT oTObIBaHMA NpeaynpeanTenbHOM
mepbl (§ 46 n 47).

B nepuoa ucnblTaTeNbHOTO CPOKA Cya, AAEeT yC-
JIOBHO-0CPOYHO OCBOOOXKAEHHOMY OT OTObIBAHMA
HaKasaHuA B BMAEe AuweHnA ceoboabl Man ot oT-
OblBaHUA NpeaynpeanTenbHOM Mepbl, CBA3aHHOM
C nweHnem ceoboabl, yKazaHMA U HA3HaAYaeT emy
NMOMOLLb, €C/N 3TO HeobxogMmo ANnA BOCMpensT-

CTBOBaHMA COBEPLUEHMIO MPABOHAPYLLUMTENEM MPO-
TMBOMpPABHbIX AeAHMI B byayuiem. Ecam cya npeno-
CTaBAAET YC/OBHO OCBOBOXAEHHOMY MOMOLb, TO
pyKOBOAMUTE/Ib COOTBETCTBYHOLLLETO BEAOMCTBA MU
YUYPEXAEHNS, OKasblBalOWEro MOMOLLb YCI0BHO
0CBOOOXKAEHHOMY, [O/KEH HA3HAuYUTb MpPaBOHa-
PYLWKUTENO MOMOLLHMKA A5 OKa3aHWsA MOMOLM U
coobwmTb 0 Hem cyay.

YKasaHMAa M MOMOLLb YC/IOBHO OCBODOOMAEH-
HbIM 4EACTBYIOT B TEYEHME CPOKA, ONpeseneHHoro
CYAOM, MAaKCMMAJIbHO 0 OKOHYAHMA UCMbITATENb-
HOro CPOKa B TOM C/1ly4ae, eC/IM OHU He OTMEHAIOTCA
WUAWN YyTPaAuMBALOT CUAY A0 UCTEYEHMUA UCMbITaTeNb-
HOro CpoKa.

YKazaHusMK ABAAIOTCA TpeboBaHMA U 3anpeTsbl,
cobntogeHne KoTopbIX HanpasieHO Ha TO, 4YTobbl
BOCMPENATCTBOBAaTb COBEPLUEHWNIO MPABOHAPYLLMTE-
JleM HOBbIX MPOTUBOMPABHbLIX AeAHWUIN. He gonycKa-
€TCA [aya TaKMX YKa3aHWI, KoTopble NpeacTaBasoT
coboi HeponycTMmoe BMELLATENIbCTBO B JIMYHblE
npasa uaM obpas KU3HU NpaBoHapywuTena. B atol
e HOPMe COAEPKUTCA NepeyeHb YKasaHUM, KoTo-
pble MOryT 6bITb Ha3HaYeHbl CyAOM NpPaBOHApPYLUK-
Te/to: MPOXKMBaTb B ONpeaeseHHOW MeCTHOCTH, B
onpeaeneHHon cembe UK B ONpeaesieHHOM AOMe,
He NPOXUBATb B OMNpeaesieHHOW KBapTupe, onpe-
OeNleHHOM MEeCTHOCTU UK He obliaTbca ¢ onpeae-
JNIEHHbIMM NNMLUAMW, He ynoTpebnsTb asKorosibHble
HaNUTKK, 06yYaTbCA NOAXOAALLEN, MO BO3MOMXKHOCTU
COOTBETCTBYIOLLEN €ro 3HaHWAM, CMOCOOHOCTAM U
HaK/JOHHOCTAM npodeccnn nam paboTatb MO CBOEM
CneunanbHOCTM, COObLWATh O KaXKAoM U3MEHeHWUU
MecTa CBOero npebbiBaHMA MM MecTa paboTbl U
ABNATLCA B CYA WUAW APYrOA KOMMETEHTHbIM OpraH B
onpeaeneHHoe BpemMs, BO3MECTUTb CBOMMM CUAaMM
BO3HMKLUWI B pe3y/bTaTe COBEPLUEHUS MPECTYNHOro
aesHusa Bped. C cornacua OCy»KAEHHOro eMy MOXKeT
ObITb TaK)Ke JaHO TaKoe yKa3aHue, KaK NPonTK Kypc
HapPKONIOIMYECKOro, MCUXOTEPAneBTUYECKOTO WM
MegUUMHCKOTo neveHus. Mpuyem ykasaHue npoinTm
TaKoe MegUUMHCKOEe NledeHne, KoTopoe npeanosna-
raeT onepaTMBHOE BMELLATE/NIbCTBO, HE MOXKET ObITb
[OaHO JaxKe C corlacus npaBoHapyLwuTens.

BakHbIM SIBNAETCA TaKXKe M TO, YTO B TeyeHue
MCMbITaTENIbHOIO CPOKA CyA, MOMKET AOMNONHUTENBHO
[0aBaTb YKa3aHWA, U3MEHATb UKW OTMEHATb AaHHble
paHee yKa3aHuA.

MOMOLLHMK YCNOBHO OCBODOXKAEHHbBIM LOMKEH
C/IOBOM U AE€/10M CTapaTbCa BCAYECKM CNOCOHCTBO-
BaTb MpaBOHApywuTento B GopMMpPOBaHUM TaKOro
obpasa XKM3HU U KU3HEHHON MOo3ULMU, KOTopble
B byaywem npenAaTcTBoBanAn 6bl NpaBoHapyLmTe-
JIt0 coBepLuaTb HOBbIe MPeCTynHble AesHuaA. Ecam B
OAHHOM CUTyauum 3To HeobXxoAMMO, TO MOMOLLHMK
OO/KEH noaxogawmum obpasom noaaep:KuBaTb
YC/IOBHO OCBODOOMKAEHHOIO B €ro YCTpeM/IeHUsX,
cnocobcTBoBaTb 06eCcneyeHnto ero OCHOBHbIX XKK13-
HEHHbIX noTpebHocTel, B 0COBEHHOCTN HalTK emy
MECTO NPOXKMBaHMA N paboTy.
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MomouwHMK 06a3aH coobwatb cyay O CBOeW
OeATeNbHOCTM M O CBOMX HabnwogeHusax, 1) no-
CKOJIbKY 3TO TpebyeT cya uam ato Tpebyetcs uam
LuenecoobpasHo Aas AOCTUNKEHUA Lefeld NoMOLLM
YCNOBHO OCBOBOXAEHHOMY, 2) ecnu nosBAAloTCA
NpPeAnoCbINKM ANA OTMEHbI MOMOLLM YCAOBHO OC-
BOOOXKAEHHOMY,3) MO UCTEYEHMM LIECTU MecALEeB
C MOMEHTA HA3HaAYeHMA MOMOLLM YCIO0BHO OCBO-
60XKAEHHOMY, @ TaK}Ke NPU OKOHYAHWM ee CPOKa.
Mpuyem BO BpeMA UCMbITAaTENIbHOTO CPOKA Cy4 MO-
YKET HAa3HAUYUTb MOMOLLLb YC/I0BHO OCBOOOXKAEHHbBIM
WM OTMEHUTD ee.

B atom ke pasgene (§ 53-56) perynupytorcs
BOMPOCbI, CBA3aHHbIE C OTMEHOM YCN0BHOFO OCBO-
60XAEeHMA OT HaKasaHMA U YCAOBHO-HO0CPOYHOO
ocBobOXKAeHUA OT OTObIBaHUA HaKasaHWA, oTMme-
HOM YCNnoBHOro ocBobo)KaeHua OT npeaynpeau-
Te/IbHON Mepbl U YC/IOBHOIO 0CBOOOXKAEHMA OT OT-
6bIBaHMA NpeaynpeanTeibHOM Mepbl, OTMEHbI NpK
OOMNONIHUTENIbBHOM OCYXKAEHWM, @ TaKKe CBA3aHHbIe
CO CPOKaMM A5l UX OTMEHbI.

LLlecTon pasaen copepuT HOpMbl O AaBHOCTM
(maBHOCTb yro/sloBHOTO NpecaefoBaHUA U 4aBHOCTb
MCMONHEHNA 0B6BUHUTEIBHOTO NPUIOBOPA) U HOCUT
COOTBETCTBYlOLLEE Ha3BaHMe. Tak, B § 57 onpeagens-
OTCA CPOKM AAaBHOCTM Yro/IOBHOIO Npec/ei0BaHMs,
KOTOpble COCTaBAAOT: ABajUaTb JIEeT, ecan 3a Co-
BEpPLUEHME MPECTYNHOro AesAHUA NpeaycMaTpmBsa-
eTCA HaKa3aHWe B BUAE N1LeHNA cBob6OAbl Ha CPOK
OT AeCcATM A0 ABAALATM NIET UAN NOXKUIHEHHOE K-
leHne ceoboapl MO0 3a coBepLleHMe NPecTynHo-
ro AeAHWA He NpeaycMaTpPMBAETCA MOXKMU3HEHHOE
nvweHne ceoboabl, OAHAKO NPEecTynHoe AeAaHue
HaKa3blBaeTCA AMLeHNEM cBOHOAbI HA CPOK HE Me-
Hee AecAaTu NIeT; AeCATb NIET, €CN 33 AeAHMeE Npes-
YCMOTPEHO nuweHne cBoboabl Ha CPOK HE MeHee
NATU NeT, Ho He Bonee AecATU NeT; NATb JIET, €CAK
33 AefHWe NpeaycMoTpeHo nweHne csoboabl Ha
CPOK He MeHee 04HOr0 rofa, Ho He bosee NATU NET;
TpU roga, ecav 3a geaHue nNpeaycMoTPeEHO fnLe-
HWe cBo6OAbl HAa CPOK HE MEHEe LLEeCTU MeCALEB,
HO He 6onee ogHOro roaa; o4uH rog, ecnu 3a ge-
AHWE NPeasyCMOTPEHO AnLeHne cBoboabl Ha CPOK
He 6osiee WeCcTU MecALeB UK AeHeXHbi wTpad.
Mpw 3TOM B LaHHOW HOpPMe YCTaHaB/IMBAETCA, YTO C
ncTeYeHMeM CPOKOB JAaBHOCTM Yro/IOBHOIO Npecne-
OO0BaHUA HeZOoMyCTUMO U3bATUE BbITOAbl, U3bATHE
npeAMeTOB U NpeaynpeauTenbHblie Mepbl.

Bonpocbl, cBA3aHHblE C AABHOCTHIO MCMONHE-
HWA OBGBUHUTENBHOFO MNPUrOBOPaA, PEryAMpyOTCA
§ 59 YK. B yacTHOCTH, NpMBeAEHME B UCMOJIHEHME
HaKa3aHWA B BUAE NOXUIHEHHOTO NLIEHMA cBObO-
Abl, "MweHna cBoboabl HA CPOK CBbile AeCATU NeT
W npeaynpeauTeNbHbiX Mep B BUAE NMOMELLEHUA B
yupexaeHue Ans NpaBoHapyLIUTENer, UMERLLNX
NCUXNYECKME OTKIOHEHUA, N MOMELLEHUA B YUPENK-
OeHWe oA onacHbIX PeuyanBMUCTOB 3a AAaBHOCTbIO
He norawatotca. MNpusBeaeHne B UCNONHEHME ApPY-
TMX HaKasaHWWN, U3BATUA BbITOAbl, U3BATUA Npes-

MEeTOB W NpeaynpeanTeibHOM Mepbl MOrallatoTcs
33 JABHOCTbIO. CPOKM [AaBHOCTM HAYMHAIOT TeYb C
MOMEHTA BCTYMN/JIEHNA B 3aKOHHYIO CUAY peLleHus,
Ha OCHOBAHWM KOTOPOro ObiN0 Ha3HAYeHO HaKasa-
HUWe, U3bATUE BbIFOAbI, U3BATUE NPELMETOB U Npes-
ynpeantenbHaa mepa.

Mpun 3TOM CPOK JABHOCTU UCMONHEHUA OBBUHMU-
TE/IbHOTO NPUrOBOPa COCTABAAET: MATHAALATL /1€eT,
ec/in 6b1710 Ha3HaYeHO HaKa3aHWe B BUAE INLIEHNA
cBoboAbl HA CPOK OT OAHOrO rofa, HO He CBbiwe
NATU NeT; fecATb NeT, ecan 6bl10 Ha3HAYeHO HaKa-
3aHWe B BUAE NMWweHNs cBoboabl Ha CPOK OT Tpex
MeCALEB, HO He CBbile OAHOMO rofa UAU AeHex-
HbI WTpad B cAyyae 3amMeHbl ero NLEHNEM CBO-
604bl Ha CPOK CBbILLE TPEX MECALLEB; NATb 16T — BO
BCEX APYrUX CyyasnXx.

Ecnn ogHOBpeMEHHO Ha3HayaeTcs HEeCKONbKO
HaKa3aHW MAK NpeaynpeauTeNbHbIX Mep, TO AaB-
HOCTb MCMOSIHEHMA OBBUHUTENBHOFO MPUFOBOPA B
OTHOLLEHWM BCEX ITUX HAKA3aHWUIM UM Mep pacnpo-
CTPaHAETCA Ha HaKa3aHWe UAN Mepy, AN KOTOPbIX
npeaycmMoTpeH HanbobLLMA CPOK AaBHOCTM.

Maparpadbl 58—59 peryampytoT BONpoCkl Npoa-
JIEHMA CPOKOB [ABHOCTM YFONOBHOFO NpeciefoBa-
HUA U UCNONHEHWUA 0OBUHUTENBHOIO NPUTrOBOpPa.

Ceabmoli pasaen (§ 61-67) cogep»kut npeanu-
caHma o cdepe ero NPUMeHeHUA, T.e. peryampyet
BOMPOCHI NPUMEHEHMA AAaHHOMO 3aKOHA BO Bpeme-
HW, B MPOCTPAHCTBE U MO KPYry NNLL.

Jelicmeue 60 spemeHuU. Yro/ioBHble 3aKOHbI
NPUMEHAIOTCA B OTHOLUEHUWN TeX AeAHWUI, KOTopble
6b111 coBepLUeHbl MOC/e ero BCTYNAEHUA B CUAY.
B oTHOWeEHUM AeaHWuI, KoTopble bblan coBeplle-
Hbl paHee, OHU NPUMEHAIOTCA TONbKO TOrAa, Koraa
3aKOHbl, NPUMEHSABLUMECA BO BPEMS COBEPLUEHMA
aesHus, 6ol meHee 61aronpUATHLIMUK ANA KL,
coBeplmBLIEro AeAHMe. BpemeHem coBeplueHUs
3anpeLeHHOro nog, yrpo3oM HakasaHusa AeAHuA
CYMTAETCA TO BPEMA, KOrA4a ML AENCTBOBAJIO UK
OO0/MKHO Obl/I0 AeNCTBOBATb; BpemMs HacCTynaeHua
pe3ynbraTa He ABAAeTCcA onpegenarowmm. Mectom
COBEpLIEHMA 3anpeLLeHHOro nog, Yrpo3oM HaKa-
3aHUA OEAHMA CYMTAETCA TO MECTO, rae N1LOo Aeit-
CTBOBAJIO UJIN I0/IXKHO BbINIO AeNcTBOBaThL INbO rae
NOIHOCTBIO UM YAaCTUYHO HACTYNUAM OTHOCALLMECA
K COCTaBy AeAHMA NOCNeACTBUA UAM NO NpeacTaB-
JIEHVUIO NILLA JOMKHBI ObIIM HACTYNUTD.

Jelicmeue 8 npocmpaHcmee. YrofoBHble 3a-
KOHbl JIMXTeHWTelMHa AeNCTBYIOT B OTHOLUEHUU
BCEX AeAHMN, COBEPLUEHHbIX Ha €ro TeppuTopmK, a
TaKXKe B OTHOLEHUM AEeAHWN, COBEPLUEHHbIX HA KO-
pabne nan Bo3aywHoOM cyaHe JIMXTeHLWTenHa BHe
3aBMCMMOCTM OT UX MECTOHAXOXAEHUA.

B § 64 yctaHaBAMBaeT nepeyvyeHb MNPEecTynHbIX
OEeAHUN, COBEPLUEHHbIX 3a rPaHULEN, KOTopble Ha-
Ka3blBalOTCA BHE 3aBMCMMOCTM OT 3aKOHOB MecTa
MX COBepLlUeHUs. B 4acTHOCTM, YroNoBHblE 3aKOHbI
NPUMEHSAIOTCA HEe3aBUCMMO OT YrO0BHbIX 3aKOHOB
MeCTa COBEPLUEHUA AEAHUA K CAeayrolmm npe-

Ne 12 (Tom XCVII) AEKABPb 2014



A.B. CEPEBPEHHHUKOBA

LEX WUSSIC:

CTYNHbIM AEAHMAM, COBEPLUEHHbIM 33 FPaHMULEN:
rocygapcreeHHas usmeHa (§ 242), noarotoska rocy-
[APCTBEHHOM M3MeHbl (§ 244), yrpoxKatoume rocy-
napctey obbeamHeHus (§ 246), nocaraTenbcTBa Ha
BbICLUME OpraHbl roCyAapcTBEHHOM Biactn (§ 249—
251), wnuoHax (§ 252—258) 1 npecTynHble AeAHUs
NPOTUB BOOPYXKEHHbIX cun (§ 259 mn 260); npecTtyn-
Hble AeAHWsA, coBepLlUaemble NPOTUB INXTEHLUTENH-
CKOro YMHOBHMKa (n.n. 4§ 74) Bo Bpems uUnn B CBA3U
C MCMONHEHNEM UM CBOUX QYHKLMI U coBepLLaemble
JINXTEHLWITEMHCKMM YMHOBHMKOM; Aa4a SIOXKHbIX NO-
KasaHuii B cyae (§ 288) n AaHHble noa, NpuUcAroin
WY NOATBEPXKAEHHbIE NOZA MPUCATON NOMKHbIe No-
KasaHuA nepes, agMMHUCTPATUBHBIM OPraHOM Ba-
ct1 (§ 289) B npouecce, KOTOpbIM NPOBOAUTCA B
JIUXTEHLUTEMHCKOM CyAe MW B JINXTEHLUTEMHCKOM
aAMUHUCTPATMBHOM OpraHe BNACTH; MOXWULLEHMUE C
uenbto waHTaxa (§ 102), Bblgaya MHOCTPaHHOMY ro-
cynapctsy (§ 103), paboTtoproens (§ 104), Toprosns
moabmu (§ 104a), HapylweHMe KOMMEPYECKOM Un
NpPou3BOACTBEHHONM TaliHbl (§ 123), BbiBeAblBaHME
KOMMEpPYECKOM WU MPOU3BOACTBEHHON TaliHbl B
No/sib3y MHOCTPaHHOro rocyaapctsa (§ 124), Topros-
NA NoAbMU ONA 3aHATUA MNPOCTUTYLMEN, CBA3AH-
Has C nepeceyeHMem TroCyAapCTBEHHOM TpaHUUpbI
(§ 217), panblumBomoHeTHMYecTBO (§ 232), yronos-
HO HaKa3syemas Ha OCHOBaHMK § 232 noaaenka oco-
60 oxpaHsaeMbIx LieHHbIX bymar (§ 237), npuroTtose-
HWe K NoAnenke AEeHer, LEHHbIX Bymar Uan 3HaKoB
onnatbl (§ 239), npectynHasa opraHusauma (§ 278a)
M NPecTynaeHus, HakasyemMble Ha OCHOBaHUK npesa-
NMMCcaHMI 3aKOHOAATENBCTBA O HAPKOTUYECKUX Cpes-
CTBaX, €C/IM OHW HapyLIAlOT UHTEPECHI rOCYAapcTBa
JIUXTeHWTENH, UK ML, COBEPLUMBLLIEE AEAHUE He
MOXET ObITb BblAAHO; TAXKKOE NONOBOE CHOLUEHWE C
MCrnonb3oBaHMem 6ecnomoLHOCTU KepTBbi (§ 205),
No/IoBOE CHoLlleHWe ¢ manonetHum (§ 206), nono-
BOE CHOLWEHWE C IMLAMMU, HE AOCTUTWNMK 17-Tn neT
(§ 208, a63.1, n.n. 2) n pacnpocTpaHeHUe NopHorpa-
dUYECcKMX M3006paKeHNn TaKMUX UL, HA OCHOBAHMUMU
§ 218a, ab3. 3, ecnn AMLO, coBeplUMBLLIEE AEsHUE,
MMEEeT CBOE MECTOMKMUTE/NIbCTBO MM MECTO MOCTO-
AHHOro npebbiBaHMA B JIMXTEHLWTENHE; BO3AYLUHOE
nupatcTBo (§ 185), B TOM uncie conpsiKeHHoe ¢ npe-
CTYNHbIMW OEAHUAMMU NPOTUB XKU3HM U 340POBbA
WK NPOTUB cBOOOAbI M yMblWEHHaA yrpo3a bes-
0nacHOCTM BO3AYLLHOro TpaHcnopTa (§ 186), ecnu

a) npecTynHoe AesHue HanpasBAeHO NPOTUB
JINXTEHLUTEMHCKOro BO34YLHOIO CYAHa,

b) Bo3aywHoe cyaHO npu3emnseTcs B
JInxTeHwTeliHe U MU0, COBEpLUMBLIEE AeAHUE, Ha-
XoAmnTcA Ha ero 6opTy,

C) BO3AyWHOE cygHO OblIO CcAAHO KOMy-Nu-
60 BHaem 6e3 3KkMnaxKa, ecam ANLO OCyLLEecTBAAEeT
CBOIO 3apPErnmcTpupoBaHHY0 KOMMEpPYECKylo Jae-
ATENbHOCTb B JIUXTEHLUTEHE UM 33 HEMMEHUEM
3TOro NOCTOAHHO NpebbiBaeT B JIMXTEHLWTENHE, UK

d) nnuo, coBeplmBLLee AeaHUe, 3a4eprKUBaET-
cA B JINXTEHLITENHE U He MOXeT bbITb BblAaHO;

WHble NpecTynHble AeAHUA, KoTopble JINXTeHL-
TelH o0bA3asca npecnenoBaTb B Yrol0BHO-NPaBoO-
BOM MOpAZKe HE3aBUCUMO OT YrOJIOBHbIX 3aKOHOB
MeCTa COBEpPLUEHUA AEAHUA, BKAOYAA CAyvyan UX
COBEpPLLEHMA 3a FrpaHuLEN.

Jelicmeue no kpyay nuy. B paccmatpraemon
HOpMe coaep’KaTca npeanucaHua o gencteum YK
JIXTeHLWwTenHa No Kpyry Anu,. B YacTHOCTU, AaHHbIN
3aKOH OEeWNCTBYET B OTHOLIEHUM NPECTYMHbIX AeA-
HUM, COBEPLUEHHbIX FPaXkAaHNHOM JIXTeHLWTelMHa
B OTHOLUEHWM APYrOro rpaxkaAaHuHa JINXTEHLWTENHa,
ecnn 06a MMeT MeCTO KUTeNbCTBa AN MECTO No-
CTOAHHOTO NpebbiBaHMA B JIMXTEHLWITENHE.

Ocobble npegnMcaHns yCTaHOBAEHDbI B OTHOLLIE-
HWUM TaKUX NPECTYNHbIX AEAHWUN, KaK:

1) TeppopucTnyeckoe obbveanHeHune (§ 278b)
W NPecTynHble AeAHUA TeEPPOPUCTUYECKOM HaMnpaB-
NIeHHOCTK (§ 278c), a TaKKe, ec/iv 3TU NPecTynHble
OEeAHMA coBepLUEHbl B COBOKYMHOCTU C MPECTYMHbI-
MU OeAHUAMM, NPeaycMOTpeHHbimu § 128-131,
144 v 145, a Takxke § 223 1 224, echn

a) MU, UX CoBepLUNBLLEE, BO BPEMS COBEpLLE-
HUA AaHHbIX NPECTYNHbIX AEAHUI ABNANOCH FPaX-
OAHMHOM JIMXTEHLITEMHA WUAM Npuobpeno rpax-
[AHCTBO 3TOrO rOCyAapcTBa NO34HEE U KO BPEMEHM
npoBeseHnA Yro0BHOFO NpoLecca No yKasaHHbIM
aenam eule obnanano um;

b) nvuo, ux coBepluMBLIEE, MMEET MECTO
KUTENbCTBA MM  MOCTOSAHHOTO npebbiBaHMA B
JlnxTeHwTenHe;

C) MUO coBeplUaeT AaHHble NPecTynHble aen-
HWA B NONb3Y OPUANYECKOTO LA JINXTEHLWTENHA;

d) npectynHoe aeAHWe COBEPLUEHO B OTHOLUE-
HWUM FNaBbl FOCYAAPCTBA, €ro nap/iaMeHTa, NpaBu-
TENbCTBA, CyAa UM MHOTO OpraHa, a TaKXKe NpoTuB
HaceNeHNA KHAXKeCTBA JIMXTEHLTENH;

€) NMuo, coBepLUMBLLEE MPECTYNHoe AesAHue,
BO BpPeEMSA €ro COBEepLUeHMA, ABAANOCb Fpaxaa-
HWHOM WMHOCTPAHHOIO FOCYAapPCTBa, HAXO4MTCA B
JIxTeHwWwTenHe N He MOXKeT BbITb BblAAHO APYromMmy
rocyfapcrsy;

2) ¢uMHaHCUMpoBaHME TeppopUCTUYECKOn aes-
TenbHoctu (§ 278d), ecnun

a) Muo, UX coBeplUMBLIEE, BO Bpemsa COBep-
LWEeHMA OAHHbIX NPECTYNHbIX AEAHUN ABNAN FPaX-
OAHUMHOM JInXTeHwWTeMHa nan npruobpenock rpax-
[AHCTBO 3TOrO rOCyAapcTBa NO34AHEE U KO BPEMEHM
npoBeseHnA Yro0BHOrO NpoLecca No yKasaHHbIM
aenam eule obnagan um;

b) nvuo, coBepwuBWee npecTynHoe Jaes-
HWe, BO BPEMS €ro COBEpLUEeHMA ABAAN Fpaxaa-
HWHOM WMHOCTPAHHOIO FOCYAapPCTBa, HAXO4MUTCA B
JIxTeHwWwTenHe N He MOXKeT ObiTb BblAAHO APYromMmy
rocyfapcray.

B paccmaTpvBaemMoM pasfene CopeprKaTca
npeanucaHmna o NPUMEHEHUU KOHPUCKALLUKN U U3b-
ATUM NPESMETOB B OTHOLIEHUM BCEX MMYLLECTBEH-
HbIX LEHHOCTEM M MNPEeAMEeTOB, Haxo4AWMXCA B
JInxTeHwWwTeNHe, a TaKkXe 3anpeTe oTObITMA HaKasza-
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CpasHumesibHoe npagogedeHue

HWA ABaXKAbl 33 O4HO M TO e NPecTynHoe AefaHue:
€C/IN ML 33 AeAHUe, 33 KOTOPOoe OHO Bbl10 OCY K-
OeHO B JIXTeHLWTelHe, y»Ke oTObI/I0 HaKa3aHMe 3a
rpaHuLEN, TO OHO 3aCUYUTLIBAETCA B CPOK HaKasa-
HWA, HA3HAYEeHHOrOo B J/INXTEHLWTENHE.

Bocbmoli pasgen (§ 68-74) oTtpaskaeT cne-
umdury YK JinxteHwTenHa, U, Kak cneayet Aaxe
N3 ee HasBaHWsA, 0O6BACHAET HEKOTOPbIE TEPMUHDI,
ncnonb3yemble B HemM. TaK, § 68 nocssweH BONpo-
CaM MCYMUCNEHMA BpemMeHU; § 69 TonKyeT noHATUE
«nybanyHoe coBeplueHue aeaHua»; § 70 yctaHas-
JIMBAET, YTO CieyeT NOHUMaATb Mo, COBEPLUEHNEM
NPecTynHoOro AeAHMA B BUAE NPOMbICAA.

B § 71 onpepensetca TepmuH «BpesoHOCHbIe
CBOMCTBa»: Ha OAMHAKOBbLIX BPEAOHOCHbIX CBOWM-
CTBAaxX OCHOBbIBAOTCA 3anpeLleHHble Noa Yrpo30i
HaKa3aHWA AesAHWA, eCIM OHM HanpaBs/eHbl NPOTUB
OLHWX M TeX e NpaBoBbix 6nar Man xapakrepusy-
IOTCA OAHOPOAHbIMM YNPeYHbIMU NOBYAUTENbHbI-
MU MOTMBAMMU WAWN OANHAKOBbIMW HEAOCTATKAMMU
XapaKTepa YyesoBeka.

Mopa, poactBeHHWKaMKM anua (§ 72) noHMmaroT-
CA ero PoACTBEHHMKN U CBOMCTBEHHUKM MO NPAMON
JIMHWW, ero cynpyr, cectpbl U 6paTba cynpyra, ce-
CTpbl 1 HBpaTba CaMOro ANLA U UX CYNpyrnu, AeTU U
BHYKM, CECTPbl M BpaTba UX poguTenen, babyluek u
JefylweK, ux AsoropoaHble 6paTtba 1 ABOIOPOAHbIE
CecTpbl, OTel, UM MaTb UX BHEDOPAYHbIX AETel, ero
NPUEMHbIe POAMUTENN U POAMUTENN, B3ABLUME €r0 Ha
BOCNMUTaHMe 6e3 yCbIHOBAEHMUA, Er0 MPUEMHbIE AETH
M OeTn, KOTOpbIX B3AM0 NLO Ha BocnuTaHue 6e3
YCbIHOB/IEHMA, €70 OMEKYH W ero ornekaemsole. J/lnua,
KOTOpble NPOXKMBAIOT B haKTUYECKOM DpaKe, cumTa-
tOTCA POACTBEHHUKAMM, AETU U BHYKM OLHOIO U3 HUX
TAK)Ke CYMTALOTCA POACTBEHHUKAMM APYroro.

B § 74 onpepnenAroTca gpyrme NOHATUA, UCNOJb-
3yemble B YK JIuxteHwTenHa u cneundmyeckmm ob-
pa3om TONKyeMble M. TaK, MasloNIeTHUM ABAAETCA
TOT, KTO €eLLle He AOCTUT NATHAALATUNETHEro BO3pac-
Ta; NOAPOCTKOM — TOT, KTO AOCTUI NATHAALATH, HO
elle He AOCTUT AeBATHAALATMY /IET; HECOBEPLLEHHO-
NeTHUM — NNLLo B BO3pacTe A0 AeBATHAALATH NeT.

YNHOBHUK cuMTaeTcA 1l060oM, KTo Ha3HavyeH ans
TOro, 4tobbl OT MMeHU deaepaumm, 3emaum, Col3a
06LlWMH, 06WMHbI UAKM gpyroro Anua ny6anyHoro
npaBa, 3a MCKAOYEHMEM LEPKBU WUAU PENUrn03-
HOro 0O6LLecTBa, CaMOCTOATENbHO WM BMeCTe C
OPYrMMKM NLAMKM BCTyNaTb B MPaBOOTHOLWEHMUA B
KauyecTBe MUX opraHa, UamM MHbIM 06pasom ObiTb 40-

Bbubnunorpadus:

BEPEHHbIM B 334a4ax Mo ynpasneHuto depepauu-
el, 3emnen nnm obLUHOMN.

MHOCTPaHHbIA YUHOBHUK — 3TO Nt060M, KTO B
WHOCTPAHHOM TOCyAapCTBE MO HA3HAYeHMIO WK
B pe3ynbrate BblOOPOB 3aHMMAET AO/KHOCTb B
OopraHax 3aKoHOZATENIbHON WMAW WUCNOAHUTENbHOM
BNACTU UKW B OpraHax HCTULUM, KOTOPbIMA BbINOA-
HAET 06LLeCTBEHHbIE 3a/a4M B MHTEPECAxX APYroro
rocyapcTBa UaM ero opraHa, Uamn yuypexaeHusa ny-
61MYHOM BNACTM MHOCTPAHHOIO rocyaapcTea, nbo
ABNAETCA UYMHOBHWMKOM WAW  YNONHOMOYEHHbIM
MEKAYHAPOLHON OpraHM3aumnm.

BbI3blBaeT onpeseneHHbli MHTepec onpeaene-
HMe TaKoro TepMMHa, Kak «omnacHas yrposa». 3710
yrposa, cBA3aHHaA C NOCAraTeNbCTBOM Ha dum3mnye-
CKYIO LEeNOCTHOCTb MoTepneslwero, ero csoboay,
YecTb UM UMYLLLECTBO, KOTOPasA CNOCOOHa BHYLINTb
notepneslemy 4yBcTBO 0b6ocCHOBaHHOM obecno-
KOEHHOCTM C y4eTOM OTHOLWIEHW WU ero NAUYHbIX
0COBEHHOCTEN WMAN 3HAYUTENIbHOCTbIO rPo3sALLel
ONacHOCTU, BHE 3aBUCMMOCTU OT TOFO, HaMNpaB/eHa
rpo3ALLaa ONacHOCTb NPOTUB CAMOro NLA, NPOTUB
€ro poACTBEHHMKOB WA NPOTUB APYTUX JINLL, HaXO-
OALLUXCA NoA, ero 3alnTON Uan BAN3KNX emy.

«BosHarpaxaeHne» MNoHMMaEeTcA NXTEHLUTENH-
CKMM 3aKoHoAaTesflem Kak ntobas, oueHMBaemas B
OEHEXXHOM 3KBMBANIEHTE YC/Yra UK LLEHHOCTU, B TOM
yncne ecnm OHa MAET Ha MoMb3y APYroro ML, a He
TOMY, KOMY OHa npeaaranacb Uan gasanack. lNoHaTue
«OOKYMEHT» OnpeaenseTcs B pacCMaTpMBAaEMOM 3a-
KOHe Kak oduumanbHas Oymara, KOTopas Co3aaHa
AN Toro, YTobbl NOATBEPANTL KaKoe-1Mbo NpaBo UK
NPaBOOTHOLLUEHWE, U3MEHUTb UM OTMEHUTb €r0 UM
[0Ka3aTb GaKT, UMeIoLLMI NPaBOBOE 3HaYeHne. B gaH-
HOM Ke pazzene 0cobo NoaYEPKMBAETCSA, UTO MOHATUA
npeamer wuauM 6naro, NpPesycMOTPEHHbIE 3aKOHOM,
NMPUMEHAOTCA TaKMKE B OTHOLLEHMM KUBOTHbIX.

B gaHHOM cTatbe HamKM Bblna npeanpuHATa no-
MbITKA KPATKO PAacCMOTPETb OCHOBHOM UCTOYHMK Yro-
NIOBHOrO npaBa KHsaxkecTBa J/INXTEHLWTENH YrON0BHbIN
KoaeKc oT 24 uioHsa 1987 r. Kak 1 YK 6onblinHcTBa
CTPaH KOHTMHEHTA/IbHOW MNPaBOBOM CeMbW, OH Ae-
UTCA Ha aBe YacTtu: 06uyto n OcobeHHyto. B pamkax
[AaHHOW paboTbl Mbl paccmoTpenu cTpykTypy ObLuein
Yyact YK 1 npoBenu KpaTKMl IKCKYPC B ee OCHOB-
Hble MpPaBOBble WMHCTUTYTbl M HOpMbl. B Byayuwiem
Mbl MJIAHUPYEM MPOAO/TIKUTL AAHHOE UCCNea0BaHUe
M CKOHLEHTPUPOBATb CBOE BHUMAHWME Ha cUCTeMeE
OcobeHHo YacTn YK JInxteHwrenHa.

1.  YronosHbIi KogeKc JInxteHwTenHa / nep. ¢ Hem. v BcTynutenbHas cT. A.B. CepebpeHHukoson. — M., 2013.
2. YronosHbIit Kogekc ®PI / nep. c Hem. 1 BCcTynuTenbHas cT. A.B. CepebpeHHunkosoit. — M., 2000.
3. YronosHbIi KogeKc LUseliuapun / nep. c Hem. 1 BCcTynuTenbHan cT. A.B. CepebpeHHnkosoin. — Cl6.,

2003.
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Abstract

The article analyzes the main source of criminal law of the Principality of Liechtenstein dated 1987. While
performing the research special attention has been paid to the structure of the General Part of the Criminal
Code, its sections and basic legal institutions and norms. The thoroughly elaborated general part of the
Criminal Code of Liechtenstein consists of eight sections. The author considers the principles of criminal
unlawfulness, terms of criminal liability for omissions, and so on. While analyzing the concept of a criminal
act the author emphasizes that it involves felony and misdemeanor. In this case, the first group includes
intentional acts punishable by life imprisonment or imprisonment for a term exceeding three years. All
other criminal acts, including those committed by negligence, are considered misdemeanors. While con-
sidering forms of guilt the author emphasizes that under the Criminal Code of Liechtenstein only willful
act is punishable unless provided otherwise by law. Analyzing the criminal consequences of the act, the
author pays special attention to its double-track nature: alongside with punishment there exist preventive
measures. The penal system is not characterized by diversity of measures since it includes only two major
penalties: imprisonment and fine. The article carries a detailed account of rules concerning giving penal-
ties. Particular attention is paid to the analysis of section 7, which contains provisions on the scope of the
Criminal Code, i.e. regulates the application of the law in terms of time, space and group of persons; and
section 8, which explains the terms used in the Criminal Code of Liechtenstein.
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UCTOPUA TOCYAAPCTBA U NMPABA

tO.B. pauesa*, A.N. Yyuae™**

MPECTYNNEHUE
B COBETCKOM YTOJIOBHOM YJNTIOXKEHUN
A DOKTPUHE YTOJIOBHOTI'O NMPABA

AHHOMayusA. B cmamee aHAAU3UpyoMca 80npocs! 3aKpernaeHusa NoHAMUA npecmynse-
Husa 8 CosemCcKom y20s108HOM ynoxeHuu 1918 2., npakmu4ecku He u3secmHom abcontom-
HoMy 60abWUHCMBY COBpPeMeHHbIX Creyuanucmos no ucmopuu 2ocydapcmea u npasa
u yeonosHomy npasy. E2zo ocHosoli sbicmynano YeonosHoe ynoxeHue 1903 e., noamomy
asmopesl conocmassasaom oeguHUyuUU npecmyrsneHuUs, Co0epHasuuecs 8 yKa3aHHbIX ys10-
HeHuax. [nasHoe e sHUMaHue yoensemcsa coCmoAHUK pa3pabomKu paccmampusae-
MO20 MOHAMUA 8 MeopuU y20/108HO20 MPasa, KOMOoPAa K MoMy 8pemMeHu 30HUMAACb Ha-
yyHoU paspabomkoli MHozux npobsiem y20/n108HO20 NpPAsa, 8 MOM Yucae U rnpecmyrise-
HuA. B cmamee 0aH aHanu3 8327159008 110 3Momy 80MpPocy pA0a U38eCMHbIX YYeHbIX-Kpu-
MuHanucmos XIX — Havyana XX es.: A.®. bepHepa, C. byo3uHckozo, A.®. KucmsaKosckoeo,
H.A. Heknrodos, A.H. Opnosa, I1.1. [Mycmopocnesa, H.B. Pamosckoeo, H./]. Cepeeesckoeo,
B.[. Cnacosuya, H.C. TaeaHuyesa, N.A. ®oliHuuykozo, A0. ®paHka, A.l. Yebbiwesa u dp.
K epemeHu nodzomosku CosemcKo20 y20/108HO20 Y/I0HEeHUA 8 MEOPUU Y20/108HO20 NPAsa
bbi7u pazpabomaHrsi pazauvHble NOOXo0bl K onpedesneHuUro NoHAMuUS npecmyrseHus. O0Ha-
KO KOMUCCUSA 110 COCMAeseHU YA0XeHUA He 80C0s16308a10C UMEOWUMUCA HAYy4YHbIMU
paspabomkamu, rpedrnovums 3aKperisieHue opmasbHO20 MAsIOUHGPOPMAMUBHO20 ornpede-
/IeHUS €20 oripedesieHuUs Ucxo0s U3 nooxo0d, HEOOHOKPAMHO 1008epaasuie20cs Kpumukxe
8 niumepamype. Hapady ¢ cobcmeeHHO noHAMuUemM npecmyrsaeHus U e2o suoamu aHau-
3y nodsepeHymol U HernocpedcmaeHHO C8A3AHHbIe C HUM makxue UHCMUmymel y20/108H020
npasa, KaK cmaduu cosepuweHuUA rnpecmyrnsaeHus u coydacmue 8 npecmyraeHuu.
Knroueesoie cnosa: Cosemckoe y20/108HOE ynoxceHue, YeonoeHoe ynoxeHue 1903 2.,
npecmynaeHue, NPU3HAKU NpecmynaeHus, ompaxeHue NnoHAmMuUA npecmyrnsaeHus 8 3a-
KOHe, noHAmue npecmynsaeHuUs 8 meopuu y20a08H020 Npasa, OUCKyccuu no onpederse-
HU npecmynsaeHuUs, 8UObl IpecmyrsaeHuUs, cmaduu cosepuwieHUs npecmyrnaeHus, coy4ya-
cmue 8 npecmynaeHuu, NPUKOCHOBEHHOCMb K MPeCMYynaeHuro.

ornacHo COBETCKOMY YrO/IOBHOMY Y/IOMEHMIo?
«NPecTynHbIM MPU3HAEeTCA [aedHWe, Bocnpe-
LLLIeHHOe BO BPEMS €ro yYMHeHMA 3aKOHOM Mof,
CTPaxoM HakaszaHus» (cT. 1). Takum obpasom, NoHATHE
MPECTYN/IEHNA COAEPKMUT MLLb [Ba NPU3HaKa — Yyro-

' Cwm.: Uyuaes A V1. CoBeTcKoe yronoBHoe ynoxeHue (061mas

xapakrepucruka) // Lex Russica. 2012. Ne 5.

JIOBHYIO MPOTUBOMNPABHOCTb (3aMpeLLeHHOCTb AeAHUA
YrO/I0BHbIM 3aKOHOM) M €ero HakasyemocTb. o cyTw,
CoBeTcKoe YrosioBHOE Y/IoXKeHMe ByKBasibHO BOCNPO-
n3BoamT cT. 1 YronosHoro ynoxeHusa 1903 r.2

> HoBoe YToNOBHOE y/IO)KeHI)e, BBICOYAIiIe yTBEPXKJeHHOE

22 mapra 1903 1. ¢ mpuIo)KeHNeM IPeIMETHOTO an(aBUTHOTO
ykasaresst. CII6., 1903.
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I0.B. 'PAYEBA, A.H. YY9AEB

LEX WUSSIC:

Mexay Tem TeopuA YroJIOBHOTO npaBa K STOMy
BPEMEHM A0CTaTOYHO NMoApPobHO M 0bCToATENBHO
pa3paboTana yyeHMe 0 NpecTynaeHuu.

Tak, A.®. KuctakoBckuii nucan: «lMpectynne-
HWEe eCTb HapyleHWe 3aKOHa, YCTAaHOB/EHHOro
ONA orpaxkaeHua 6e3onacHOCTM M 61arococToAHUA
rpaXK4aH, HapyleHue HpPUANYECKM BMEHAEMOE,
coBepllaeMoe MOCPeACcTBOM BHELUHErO, MONOXKMU-
TENIbHOTO WAW OTPULATENBHOTO AEWCTBUA, NO Xa-
paKTepy CBOEMY COCTOALLEE UAU U3 HACUAUA, UK
obmaHa, nnmn HebpeskHocTU»®. ABTOp BblaenaeT He-
CKONbKO NPM3HAKOB MPECTYNJIEHUA: ero NpoTUBO-
NPaBHOCTb; HApYyLLEeHWE AeAHNEM 3aKOHA, YCTAaHOB-
JIEHHOTO A1 OXpaHbl 6e3onacHOCTU K BaarococTo-
AHWA TPAXKAaH; ero CoBepLleHne NyTeM BHELLHEro

Crenyer 3aMeTUTh, YTO MPOEKT YTONMOBHOTO ynokeHmsa Poc-
cuiickoii umnepun 1813 I. COlep)KUT yKasaHMe Ha [Ba IPU-
3HAKa IPeCTYIUIEHNsI — IIPOTUBOIPABHOCTD U OOIIECTBEHHYIO
OIACHOCTD («3IOBPEHOCTD»), T.e. VICXOAUT M3 (HOPMATbHO-
MaTepHUaIbHOro €ro ompepenenusa. B § 1 nmpoexra rosopurcs:
«BcsAKoe 3aKOHOM 3alpelleHHoe 1 37I0BPeHOE [iesHNe, TIPo-
U3BO/IbHO YYMHEHHOe, ecTb npecryiieHue» (bessepxos A.T,
Kopoctenes B.C. IIpoexT Yronosroro ynoxenus Poccuiickoit
umrtepuu 1813 r. Camapa, 2013. C. 57).

B cr. 1 Ynoxxenus o HaKasaHMAX YTONOBHBIX M MCIIPABUTENb-
HBIX B pefi. 1845 1 1857 IT. moHATHE IpecTyIUieHus chopmy-
JIMPOBAHO CrienyomuM obpasom: «Bcsikoe HapyleHne 3aKOHa,
4yepes KOTOpO€ IIOCATAeTCA Ha HENPUKOCHOBEHHOCTH ITPaB
BJIACTY BEPXOBHOTO I YCTAaHOB/IEHHBIX €I0 BJIACTe VM ke Ha
IIpaBa WM 6e30MaCHOCTD OOIeCTBA MINM YACTHBIX JIMLI, €CTh
MIpecTyI/IeHne». B mocmenyomux pefakumax JTaHHOTO YIoXKe-
HuA (1866 1 1885 IT.) 3aKOHOATENIb BEPHYICA K GOPMYINpOB-
Ke NPECTYIUIEHNs, 3aKPEIJIEHHON B CT. 1 MpoeKkTa YroIoBHOro
ynoxenusa Poccumiickoit nmnepun 1813 r.: «IIpectynnennem
WM TIPOCTYIIKOM TPU3HAETCA KaK CaMoe IPOTHMBO3aKOHHOE
TesiHNe, TaK ¥ HEUCIIONHEHME TOTO, YTO IOJ, CTPaXOM HaKasa-
HIS 3aKOHOM IIPEIIICAHOY.

> Kucraxockuit A.Q. OneMeHTapHbI y4eOHMK 06IIero yro-

JIOBHOTO TIPaBa C HOAPOOHBIM M3/IOKEHEM Hadal PyCCKOTO yTo-
JIOBHOT'O 3aKoHOJarenbcTBa. Yacth obmas. Kues, 1891. C. 235.
Kputukys ykasannoe ompenenenne, H.C. Taranues nuier:
«...9TO OIpefeNieHNe ... OKa3bIBAeTCsA HEMOMHbIM. I sHaum-
TE/IbHOTO YJC/Ia 3aKOHOB YrOIOBHBIX, aHAIM3MPYA UX JIUCIO-
3UTMBHYIO 4acTb, Mbl J€/ICTBUTE/IbHO HaiileM COOTBETCTBEH-
Hble OIIpefieNIMTe/IbHbIe 3aKOHBI, IIOMelLleHHble, HallpuMep, B
TOM M/IM JIPYTOM U3 TOMOB HaIllero cBoya 3akoHos. Ho kakyio
CTaTbI0, KAKOTO TOMA HapyllaeT, HallpyMep, /110, BUHOBHOE B
yOuiicTBe, MSHACUIOBaHMY, U3MeHe? I7e HalileM MbI Ompefie-
JUTeNbHbIE 3aKOHBI, 3aK/II0Yaonue B cebe BeleHNA O Helpu-
KOCHOBEHHOCTH YKU3HI, 3L0POBbsI, CBOOObI TaCTHBIX /L] VTN
LIe/TOCTHOCTY U HE3aBUCUMOCTY TOCYAAapCTBa?

OueBMAHO, UTO Be/eHMA INPaBa, Te NPUKA3bl U 3aIPETHI, He-
UCIIO/THEH)e KOTOPBIX OIMCHIBAETCA B YCIO3UTUBHOI YacTh
3aKOHOB YTOJIOBHBIX, MOTYT OBITh JIBYX IIOPAIKOB: YN 9TO Oy-
IyT BeJIeHNA IIPAaBOIPOU3BOJALIE BOM, OO/edeHHble B HOp-
MY 3aKOHa, J/IM Ha 3aKOHE OCHOBAHHOTO IOCTAHOBJICHMA VN
PacIopsDKeHMsA — IMCaHOe IIPaBO, MU 3TO OYNYT BeleHMsA, He
o67eyeHHbIe B 3aKOH MV 3aKOHHOE ITOCTAHOBJIEHNE, — IIPABO
HeMNCaHOe, KOero ObITie Mbl PAclO3HaeM WM U3 OMVCAHMUI
€ro HapyIIeHWi1 B 3aKOHAX YTO/IOBHbIX, ITyTeM U3B/IeYeHN UX
U3 IUCHO3UTUBHONM YaCTU 3aKOHA, VI ITOCPEACTBOM aHa/M3a
YCTIOBMIT M IPU3HAKOB Pas3/IMYHBIX OPUAMYECKUX WHCTUTY-
TOB IIpaBa IMYOIMYHOTO WM JlaXKe YaCTHOTO, WM JlaXKe ITyTeM
06061eHns dakToB obiecTBeHHON >Xn3Hm» (Tarannes H.C.
Pycckoe yromosroe mpaso. Jlekimy. Yacts obmas: B 2 1. M.,
1994. T. 1. C. 25).

OENCTBUA; OPUAMYECKM BMEHAEMOE HapylleHue
3aKOHA; HapyleHWe 3aKOHa, CoBepLlaeMoe Mono-
YKUTENbHBIM UAN OTPULLATENbHbIM AEACTBMEM; Ha-
pyLIeHMe 3aKOHa XapaKTepusyeTcsa Hacuamem, ob-
MaHOM WU HEBPEXHOCTbIO®.

MepBblli NpuU3HaK npectynaeHusa (npectynne-
HWe ecTb HapyleHMe 3aKoHa) OCHOBaH Ha M3BeCT-
HOM c apeBHero Puma noctynate: nullum crimen,
nulla poena sine lege (HeT npectynneHus, HeT Ha-
KasaHuA 6e3 ux yKasaHua B 3aKoHe). OgHaKo Hazo
nmeTb B BMAY, YTo A.®. KMCTAKOBCKMIN NpKU 3TOM,
K COXKafieHuto, ymanumsaet o6 aHanorMm 3akoHa.
H.C. TaraHueB, KOmMMmeHTUpyA CT. 1 YnoxKeHua o
HaKa3aHMAX YroNIOBHbIX U UCMPABUTENbHbIX B pes.
1885 r., nuwert: «[aa npu3HaHMA Kakoro-nmbo ae-
AHMA NPECTYnHbIM, HeobXxoaMmo: BO-1-biX, YTOObI
OHO 6blN0 MM NPAMO NPEAYCMOTPEHO B 3aKOHAX
YFONIOBHbIX... MAW 4TOBbl MO MpPM3HAKamM CBOUM
OHO MOAXOAWMAO NOoA NPeasyCMOTPEHHbIE 3aKOHOM
npecTynHble AeAHus, Hanbosee C HUM CXOAHble
(cT. 151%)...»5.

Hazo 3ameTuTb, 4TO 3aKOoH A.®. KNCTAKOBCKMIA
B MCTOPUYECKOM aCMEKTe TPAKTYET OYEHb LLUMPOKO.
K Hemy OH OTHOCWUT KaK MMUCaHbIN 3aKOH, TaK U CO-
aepawmincs B obblyae 3anpeT, KOTOPbIM OXPaHs-
IOTCA YCTAHOBMBLUMECA WU MPU3HAHHbIE HAPOAHbLIM
CO3HAHMEM MpPaBa KaK BblparkeHWe 06LLEeCTBEHHbIX
OTHOWeHMI. «TaK KaK 3aKoH, Boobule rosops, He
€CTb aKT MPOM3BO/a 3aKOHOAATeNsA, A BblpaXKeHue
0bLEecTBEHHOCTM, WUCTOPUYECKM BblpabOoOTaHHOM
HAapOLOM, TO B HEM BCErfa COAEPKMTCA 3anpeLle-
HME MoA CTPaXOM HaKa3aHWA TaKOoBbIX AENCTBUM
nnu 6es3nencTema, Kotopble NPU3HalTCA 3a npe-
CTYMHble HapogHbIM CO3HaHWem. Ecan cywecTteyeT
NPOTMBOMO/IOKHOE, TO 3TO 3HAYUT, YTO YrONIOBHbIN
3aKOH OTXM CBOM BEK U HYXKAAETCA B UBSMEHEHUN.
Mpu3HaHWe N3BECTHbIX AENCTBUIA NPECTYNHbIMMU NO
06blyato cocTaBnAeT NPUHAANEKHOCTb YFONOBHOTO
npasa nepBoit U BTOpoi Gpopmauurm, HO He HbiHEe
OEeNCTBYIOWEro, No CBOWMCTBY KOTOPOro TOJ/IbKO
OOMH 3aKOH MOXET NPU3HaTb U3BECTHOE AENCTBUE
npecTynieHnem»’.

YronoBHbIM 3aKOH, KOTOPbIA HapyllaeTca npe-
CTYNAeHUEM, AO/KEH OXPaHATb 6e3onacHoCTb 1 61a-
rococtosHue Hapoga. NocnenHue OXBaTbiBAlOT KakK

4 KucrakoBckuit A.®. Ykas. cou. C. 235-240.

> B cr. 151 Ynoxenus rooputcs: «Eciu B 3aKoHe 3a Iopjte-

JKalljee pPacCCMOTPEHNE CyJja MPECTYITHOE IeTHIE HET OIpee-
JIEHHOTO HaKa3aHWA, TO Cy[ IIPUrOBapuBaeT BUHOBHOTO K Off-
HOMY U3 HaKa3aHMii, IpeJHAa3HAYEeHHbIX 32 IPECTYIIEHNS, IO
BaXHOCTHU U POy CBOEMY, Hanbosiee C OHBIM CXOfHBIe». Takum
06pasoM, J/IA TIpUMEHeHN:A YTOMOBHOTO 3aKOHA IO aHajIoOTyI
Tpe60BaIoCh IBa 06CTOATENLCTBA: BO-TIEPBBIX, IO CBOEMY POTLY
U BOKHOCTU JI€THIE JJOMKHO OTHOCUTBCA K YNCTTY NEAHUIA, 3a-
IpeleHHbIX 3aKOHOM IIOJ] CTPaXOM HaKa3aHMs1; BO-BTOPBIX, IO
(baxTIyecKuM 06CTOATENBLCTBAM OHO He IIOANAfiaeT IIOf Ipu-
3HAKU IEVICTBYIOIIEN YTOTOBHO-IIPABOBOI HOPMBIL.

®  ViokeHue O HaKasaHUAX YTOZIOBHBIX M MICIIPABUTEIDbHBIX

1885 r. CII6., 1899. C. 1.

7 Kwucraxkosckuit A.®. Ykas. cou. C. 236.
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LEX RUSS0

Hcmopus eocydapcmea u npasa

HeHapyLWMMble B NO/Ib30BAHWUM €CTECTBEHHbIE, TaK U
npuobpeTeHHble NpaBa. K nepBbiM OTHOCATCA NPaBo
Ha YKM3Hb, HENPUKOCHOBEHHOCTb Tena 1 cBoboaa; Ko
BTOPbIM — MPaBO Ha YecTb, MMYLLECTBO, UCMOBEAA-
HWe NU3BECTHbIX MOIMTUYECKMX, PEIUTMO3HbIX N HAYY-
HbIX yoexxaeHui. K nocneaHnm e oTHOCATCA MHOrO-
YMCIEHHbIE MPaBa KOMNIEKTUBHOIO M 06LLLECTBEHHOIO
CBOWCTBA, Ha4MHaA C MpaBa *KWUTb B 0OLLECTBE TOroO
WAW PYroro yCTPOMCTBA. 3allmLLas yKasaHHble npa-
Ba, YrO/I0BHbIN 3aKOH Tem caMbiMm obecrneymBaeT 3a-
LLMTY KaXKAoro YyneHa obuiectsa 1 Bcero obuiectsa B
uenom. «Takum obpasom, aHHOE NPecTynaeHue, Ha-
pyLlas Kakoe-nnmbo onpeaeseHHoe npaBo B 06Liem
ero 3Ha4yeHuu, HapyLwaeT n obulyto 6e3onacHoCTb U
6narococtosiHue»®. [anHbiii BbiBog, A.P. Kuctakos-
CKOFO, Ha HaL B3MA4, CBUAETENBbCTBYET O TOM, YTO OH
HaZenan npecTynjeHme TakMm CBOMCTBOM, Kak obLue-
CTBEHHas OMacHOCTb.

MpectynneHne morkeT BblTb COBEPLUEHO TO/b-
KO AencTBUEM («BHELIHUM AeNCTBUEMY), MPU 3TOM
HapyweHWe 3aKOHA [AO/KHO ObiTb HOPUANYECKM
BMEHAEMbIM, T.e. MOXET 6bITb BMEHEHO /INLLY C TOY-
KM 3peHns 0bblAeHHOM Mopanu (HPaBCTBEHHOCTH).
9TO BO3MOXKHO TONIbKO B C/ly4ae, eCNM OTCYyTCTBOBA-
J10 NPUHYXAEHUE LA, KEeNABLIEro COBEPLUUTDL TO
OeNcTBMe, KOTOpoe eMy BMeHAeTcA. [pyrmmu cno-
BaMM, KOrga MMeeT mecTo ceoboza Bou.

YtBepxKaeHne A.®. KUCTAKOBCKOrO O TOM, YTO
npectynieHne — CyTb TOJIbKO AENCTBME, HEeNb3s
NnoHWUMaTb ByKBanbHO. ABTOP BblAenAeT ABa BMAA
OEeNCTBUA: NONOXKNTENIbHOE — HapPYLUEHME Yro/oB-
HO-MPaBOBOrO 3anpeTa aKTUBHbIM MOBEAEHUEM;
OTpULATENBHOE — HEWUCMNONHEHWE WAW HeHaase-
JKallee MCMNONHEHWEe 3aKOHa, BbipaatoLwwero ecTe-
CTBEHHble NOTPeBHOCTM WAKW npeanucaHue Tpe-
6oBaHWUI cnoXxuBLIelcs 0bLecTBEHHOCTU. B aTom
cnyyae, nNo cytu, peyb naet o 6e3nencTemm, Koto-
poe B pAfe c/y4aes YNOMUHAETCA aBTOPOM Hapaay
C JencTBmnem.

Mo A.®. Knucrakosckomy, npectynieHmne nposs-
naeTca B Hacuamm, obmaHe n HebpekHocTu. «lo-
cemy Kak bbl aencteue HM 6blio 6e3HPaBCTBEHHO
NN HEPESIMTUO3HO, OHO HE MOKET BbITb MPU3HAHO
npecTynjieHnem, eCiv OHO HE COAEPKMUT B cebe HU
Hacuaua, HMW obmaHa, HU HeBPEXKHOCTU MO OTHO-
WEHUIO K YyXuM npasam»°®. OHM BbICTYMNaloT Tem
31eEMEHTOM, «KOTOPbIN I1aBHbIM 0O6PA30M CAYKUT
NPWU3HAKOM 418 OTIMYEHUA NPECTYNNEHUA OT FPaXK-
[AHCKOrO MpaBOHapyLWEHWUA UAU OAA OTAMYEHUS,
KaK HepeaKo BblpaKatoTcA, YrONOBHON Henpasabl
OT rpa*kaaHcKom»™°,

H.[. CepreeBcKuit nog, nNpectynieHnem MnoHu-
MaeT AelCTBME 4Yes0BEKAa, Hapylalolee HOPMbI
npasonopsakall; B Apyrom cayvyae OH OTOMKAECT-

8 Tam xe. C. 237.
®  Tam xe. C. 240.
10 Tam xe.

11

Cepreesckuit H.JI. Pycckoe yronosnoe npaso. IIr,, 1915. C. 257.

B/IAET NPEecTyn/jeHne C BHelWHeNn CTOPOHOMN coae-
AHHOTO, T.e. C ero 06bLEKTMBHOM CTOpOHOWN?. ABTOp
BbIAENAN ABa MPW3HaKa NPecTynieHus: ero npo-
TUBOMPABHOCTb M HaKaszyemocTb. Mcxoas 13 atoro
MOYHO cenaTb BbIBOZ, YTO y4YeHbI CTOAN Ha Mo-
31MLMM TaK HasblBaemoro ¢opmanbHoOro onpege-
NleHns npectynHoro aesHusa. OAHaAKO 3TO He Tak.
Mpw oLeHKe ero B3rA40B Ha CYLLLHOCTb NpecTyne-
HUS HEeobXOAMMO MMETb B BUAY XapPaKTEPUCTUKY,
KOTOpPYIO OH [aBaj UesaM HOPM MpaBomnopsagKa.
«Hopmbl npaBonopsAaKa HaNnpaBAATCS ... KO baary
oblecTBa 1 oTaeNbHbIX KL, OHUM 3anpeLLatoT ges-
HWS, BpeaHble aaa 3Toro 6aara, U npegnucbiBatoT
6nara, 4NA Hero nonesHbie»s,

Mo MHEHMIO y4eHOro, MPOTUBOMNPABHOCTb U Ha-
Ka3yemocTb MMEIOT CaMOCTOATE/IbHOE 3HayeHue
M He BCerga cosnagator. HakasyemocTb siBseTcs
BHELIHWUM NPU3HAKOM, OCHOBAHHbIM UCKOYUTENb-
HO Ha Yro/JIOBHOM 3aKOHEe.

MpPOTUBOMPABHOCTb M HAKa3yeMoCTb AeAHUs
06,1aat0T CBOMCTBOM U3MEHUYMUBOCTU. «Kaxkaoe us-
MeHeHMe B 06LLEeCTBEHHOM CTpoe Hen3beXKHO BblI-
paKaeTca B COOTBETCTBYIOLLEM M3MEHEHUU HOPM
npaBonopszka, a cnefoBaTesibHO, BAeYeT 3a Co-
6010 1 COOTBETCTBYIOLLME U3MEHEHUA 0bnacTu 3a-
NPeLEHHbIX AesHNN»,

Mo cBoeMy coaepKaHUo HOPMbI NpaBoMNopAaKa
3aKkntoyatoT B cebe aBa BMAa TpeboBaHMA: 3anpeT
COBepLUEHUA AeAHUA, MPOTUBOPEYALLErO LENsAM ro-
cyaapcTtsa (3anpeTutenbHana HOPMa), U COBEpLLEHUS
onpeaeneHHbIX AeNCTBUIM, OKa3aHWA rocyaapcTay
COAEeNCTBUA B peannsaumu ero uenei (Tpebosatenb-
Has — B COBPEMEHHOM MNOHWMaHMUK, 0b6s3biBatO-
Waa Hopma). B cooTBeTCTBMM C 3TUM BblAeNAoTCA
OBa BMAA NPECTYNHbIX AeAHUIN: HapyLueHWe 3anpe-
TUTENbHOM HOPMbI 06pasyeT AeCTBUe; HapyLLeHne
obA3bIBalOWEN — OnylleHne WM, roBopsa coBpe-
MEeHHbIM fi3bIKOM, be3aeincTeue.

besgelictene H.A. CepreeBcKuit paccmaTtpu-
BaeT OCHOBbIBaACb Ha Teopun K. buHauHra, xota,
cnepyeT 3aMeTUTb, AOCTAaTOYHO YacTo PACXOAMUTCSA C
HMM B BbIBOZIAX MO YaCTHbIM Bomnpocam?®. YyeHblit
BblaenaeT ABa Buaa besaencreuna, obycaosieHHble
0COBEeHHOCTAMM OOBEKTUBHOM WU CYObEeKTUBHOM
CTOPOH JesHuA. besgelicTtBue nepBoro Buga 3a-
K/II0YAETCHA «BO BCAKOM MOCTaB/NEHUN MNONOKMUTENb-
HbIX YCNOBUIA, €C/TM TO/IbKO KOHKpEeTHaa 06CTaHOBKa
dbaKTa TaKoBa, YTO NO OKOHYAHUM MONOKUTENBHOTO
OENCTBOBAHMA MpeacTaB/AeTca elle HeKoTopoe
BpeMSA BO3MOXHOCTb OTK/IOHWUTb Noc/ieacTsne —
BbITALWLUTb U3 BOAbI COPOLIEHHOrO B BOAY, OCTaHO-

2 Cm. 06 atoM nofipo6Ho: Yydaes A.VI. YronoBHO-IIpaBOBbIe

B3ragsl H.JI. Cepreesckoro. M., 2010.

13 Cepreesckuit H.JI. Pycckoe yromosHoe mnpaso. C. 59.

4 Tam xe. C. 47.

5 Cm. 06 aTom nofpo6Ho: Uydaes A V1. IIpuunHHas cBA3b Ipn

6esperictBun (popmyna H.JI. Cepreeckoro) // Kpuminaabuuit
Kopexc Ykpainbi 2001 p.: Ipo6/1eMy 3aCTOCYBaHH i TepPCIIeKTUBbI
ymockoHaneHHsA. JIbBiB, 2007: B 2 4. Y. 1. C. 127.

Ne 12 (Tom XCVII) AEKABPb 2014



I0.B. 'PAYEBA, A.H. YY9AEB

LEX WUSSIC:

BUTb Moesn, cTpemawmica K obpbiBy, bharogaps
NOTYLIEHMIO KPAacHOro poHapa u T.M.»%,
besgeicTBMe BTOPOro BMAA BO3MOXKHO TOrAa,
Korga «npeKkpawaemas [eATeNbHOCTb C/yXKUNa
SKBUBAJIEHTOM A/1A MOJIOKMUTE/IbHbIX YCAOBUIN UAN
Korga OHa 3amMmeHsAna coboto apyrve oTpuuaTesb-
Hble ycnosma»'’. PasHMUA mexay HUMKU 3aK/io-
YyaeTcA B MOMEHTE BO3HWMKHOBEHMUS MPECTYMHOro
YyMbICNa: B MEPBOM C/y4yae OH MosABAAETCA nocse
nocTaBAeHMA B OMACHOCTb; BO BTOPOM CJ/ly4ae Mo-
MEHT ero BO3HMKHOBEHMUSA HE UMEET 3HaYeHMUs.

MpecTynHoe AeaHWe MOMKeT B/eyb 3a Coboit:
a) Bpes, obLecTBy B LIeJIOM UK OTAE/IbHbIM ero ye-
Ham; 6) co3gaHMe OMacHOCTU MPUYMHEHUA Bpesa.
OHO MOMKET BbIPaXKaTbCs U B MPOCTOM HEMOC/yLUAHWNM
BOJIe 3aKOHoAaTens. IT0 0OCTOATENbCTBO XapaKTe-
pU3yeT HOPMY KaK COLMaNbHO HEeOobBYC/I0BNEHHY!IO.
«MHOro cogepraHus NpaBoHapyLeHNa UMETb He MO-
ryT, TaK KaK topuamnyeckme Hopmbl, 3anpeTbl U NpuKa-
3bl MOTYT BO3HWMKaTb /ILLb U3 ABYX UCTOYHUKOB: MU
M3 CTPEM/IEHMS YCTAaHOBUTb W MOALEpKaTb M3BECT-
Hble NPaBWU/IA XN3HKU, HEOBXOAMMbIE U NONE3HblE AN
BCero obLecTsa 1 4J19 YaCTHbIX /1L, UK U3 MPOU3BO-
Nla 3aKoHOAATENA UCK/IOYUTENBHO, MOMMMO KaKmx bl
TO HU Bb110 CO06pPAXKEHN OOLLLECTBEHHOM NOJIb3bI U
HeobxoanumocTn» e,

Hapylwaemas gesHMeM HOpMa WMMEET CBOMM
npeameTom npasa, bnara n UHTEpecsbl AMua nam ob-
LeCTBa B OTAENbHOCTU UK B3ATble BMECTe; NO3TOMY
WM NPUYMHAETCA Bpes, KaxKaplii pa3 npu coBepLIeHUM
npectynneHus. MNpuyem BCsAKOe HapylleHWe npasa
otgenbHoro auvua, no mHeHmto H.[. CepreescKoro,
€CTb BMeCTe C TeM MpPaBOHapyLUEeHWe NMPOTUB BCETO
obulectea’®. «Mbl paccmaTpuBaem HblHe MpecTyn-
Hoe AesHUe KaK AesHue, npecieayemoe B MHTepecax
0bLEeCTBEHHDIX, @ HE B MHTEpecax YacTHoro amua. Co-
AepXKaHWemM NPecTyrnHOro AesHUA npeacTaBasercs
Bpen, NPUUYMHAEMbI BCceMy OOLLECTBY; HapylleHue

' Cepreesckuit H.JI. O sHadeHUM IPUINHHOIN CBASK B yIO-
7oBHOM TipaBe. fIpocnasip, 1880: B2 4. Y. 1. C. 111.

7 Tam xe.

8 Cepreesckuit H.JI. Pycckoe yromosuoe npaso. C. 51.

19 910 momoXKeHe pasaesseTcst ¥ GOMbLUINHCTBOM COBPeMeH-

HBIX KpyMuHanmucros. Tak, B.C. ITpoxopoBs, aHanusupys umMero-
myecs B HaCToALIee BpeMsA IOAXOMbI K OIpele/IeHNI0 00beKTa
y6uiicTBa, oTMedaeT: «I1pu Beeit BHEIIHElT IPUB/IEKATeIbHOCTI
TpebOBaHMsA PacCMaTPUBATh B KadecTBe 0OBEKTa XKM3Hb KOH-
KPEeTHOTO YeTOBeKa OHO HeBEPHO, TaK KaK YBOJWT OT ITO3HAHNA
TeiCTBUTETbHOM CYIIHOCTY 3TOTO IPeCTyIIeHns. OTa CyTh 3a-
K/TI0YAeTCA B TOM, YTO KaXK/JbIIl M3 HAC BKIIOYEH B 3alIUTHYIO
000J104Ky TaKUX 4YeJIOBEYECKUX CBA3€N M OTHOIICHWII, I
KOTOPBIX Ye/I0BeK — abCOMI0THAA LIEeHHOCTb MIMEHHO IIOTOMY,
410 OH Yenosek. [loaToMy 3aKOH OXpaHAET XMU3HD KaXK/[OTO 1
BCeX, U €r0 HepyIIMMOCTb — €INHCTBEHHO BO3MOYXHBIN II0-
PAROK >kusHM o61ectBa. Ecin 06BeKT IpecTyIUIeHnsT — KOH-
KPETHBII YeNOBEK, OH U TONbKO OH IPOTUBOCTOUT MIPECTYII/IE-
HUIO, Yliepb paBeH yTpare OffHOII YesioBedecKort xusuu. Ecim
00BEKT IPECTYI/IEHNA — TaKO¥ MOPAOK OTHOUICHWIT MEXTY
JIOIIbMY, KOTOPBI 06ecIeunBaeT KaXkJIOMY ero IpaBo XXNTb,
ec/my yOMIICTBO COBEPLIEHO, TO youT “omyH ns Hac » (Yromos-
Hoe mpaBo Poccun. Obmas yacts / nog pes. H.M. Kpomaduesa,
B.B. Opexosa. CII6., 2006. C. 391-392).

K€ YacTHOro npaBa ecTb TO/IbKO cpeacTso mau ¢op-
Ma HapylleHus npasa obuiectBeHHOro»?. Mpuaa K
TAaKOMy BbIBOAY, aBTOP MaKCMMaJibHO Mpubamsuaca
K MOHMMaHMIO NPECTyrn/eHMA KaK nocaraTesibcTea Ha
06LLEeCTBEHHbIE OTHOLLEHWSA, XOTA 06 3TOM HUrae nps-
MO He roBOpPMUT.

Mo cyTn, 3Ty Xe MbICAb BblpaxaeT u PpaHk.
OH nuuwerT: «TaK KaK 0bLEeCcTBO, KaK B OTHOLIEHUU
K BHELHMM Bparam, Tak U B OTHOLLEHMM K Bparam
BHYTPEHHMM, MOXET M0JIb30BaTbCA TO/IbKO MPaBOM
CaMOCOXpPaHEeHUA, TO OYE€BUAHO, YTO OAHOW FONOM
BMHOBHOCTU WM/IM HPABCTBEHHOM MPECTYNHOCTU He-
[0CTAaTOYHO A/15 TOro, YTobbl AeAHMEe NoABepPranoch
B/1IACTU YrONOBHOFO 3aKOHa: Heobxoaumo, Kpome
TOro, 4tobbl OHO 6bIJI0 NPOTUBHO OOLLLECTBEHHOMY
NnopsAKy, T.e. YTobbl OHO Nocsrano Ha besonacHoOCcTb
1 cBoboay uan Bcero obLLecTBa, NN OTAENbHbIX ero
Y/IeHOB. JTO MOJIOXKEHME CBOAMTCA K cneaytolemy:
M3BECTHOE AeAHMe TOIbKO Torda NoANEKUT 3aKOH-
HOMY MpPecnefoBaHUIO M HAKa3aHWMIO CO CTOPOHbI
obulecTBa, KOraa OHO ecTb HapylleHue — He 0b6a-
3aHHOCTM, a MpaBa, NpaBa WHAMBWAYANbLHOIO WU
0bL1ecTBeHHOro, 0OCHOBaHHOrO, Kak camo 061LLecTso,
Ha HPaBCTBEHHOM 3aKoHe»?!,

HapyLweHne Kakoro-1mbo cybbeKTMBHOMO npasa
KaK Mpu3HaK npasoHapyweHua sblgenset U.B. Mu-
XalNIOBCKNINZ,

Mo cyTn, 06 onacHoOCTM AeAHUA, BblparkatoLLen-
ca B ero nocneacrteuax, rosoput C. byasuHCKuUN,
XOTSi MPU 3TOM MPECTynHoe AesiH1e XapaKTepusyeT
[0CTaTOYHO LUMPOKO: MPEecCTynieHne ecTb AesAHue,
NPOTUBHOE LEeNAM rocyaapcTsa U No3Tomy 3anpe-
LLIeHHOe NoJ, CTPAaXoOM HaKasaHua»?:,

B.[. Cnacosuy, B LEeNOM COMALLAACHL C TaK Ha3bl-
BaeMbIM MPAKTUYECKMM onpeneneHnem npecryn-
NIEHNA KaK AesHuA, 3anpeLyeHHOro 3akoHoOM nog,
CTPaxoM HaKa3aHWA, 3ameyasi, YTO OHO ABAAETCSH
HeaoCTaTOYHbIM A5 HAayKU. bonee Toro, Hakasye-
MOCTb, MO €ro MHEeHMI0, «ecTb NpuU3HaK ero bosnee
BHELWHMN, cayvyalHbln. MNpecTynieHne noTomy Ha-
Ka3syemo, YTO HeCOBMECTHO C 0bLecTBeHHbIM Mo-
PAOKOM: ropasgo paHblle 3anpeleHma ero 3ako-
HoZaTeNeM OHO OCO3HAETCA MHOTMMU KaK fABNEHME,
HEeCOBMECTUMOE C 0bLLLeCTBEHHbIM NopsaaKoM» 4. B
CBA3M C 3TUM aBTOpP NpeasaraeT pacluMpeHHoe Te-
opeTuyeckoe onpegesneHue npectynieHma: «OHo
€CTb MPOTUBO3AKOHHOE MNOCAraTe/NbCTBO Ha Ybe-
MBO npaBo, CTONb CYyLWECTBEHHOE, 4YTO rocyaap-
CTBO, CYMTasi 3TO MPABO OAHMM M3 HEobXxoaMMbIX

% Cepreesckuit H.JI. Pycckoe yronmosroe mpaso. C. 52.

21 O®pank Az, Punocodus yromoBHOro Mpasa B IOMYIAPHOM
usnoxerny. CII6., 1868 // ®umocodus yromoBHOro mpasa.
CII6., 2004. C. 145.

2 Muxaitnosckuit VI.B. Ouepku ¢unocodpun mpasa. T. 1.
Tomck, 1914 // Punocodus yromosuoro npasa. C. 335.

»  bynsuncknit C. Havama yronosHoro npasa. Bapirasa, 1870.
C.52.

#  Cmacosnd B.]Jl. Yue6uuk yromossoro npasa: B 2 1. CII6.,
1863.T. 1. C. 83-84.
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Hcmopus eocydapcmea u npasa

YCNOBUI OBLLEXMTMA, NPU HEAOCTAaTOYHOCTU ApY-
TMX CPenCTB OXPAHWUTE/IbHbIX, OrPaXKAAeT HeHapy-
LWUMMOCTb €ro HakasaHuem»?>,

Kak un gpyrue ydensble, B.[l. CnacoBuy Ha nep-
BOE MECTO CTaBWUT MpPM3HAK Yro/IOBHOM MPOTUBO-
NPaBHOCTM AeAHUA. 3aMeHy C/10Ba «HapyLUeHUEN
CNOBOM «MOCAraTeNbCTBO» aBTOP OCYLIEeCcTBASAET
npefHamepeHHO, MOCKO/IbKY MNoaaraeT, 4to BTO-
poe MOoHATME LWMPE MEPBOTO, COAEPHKUT B cebe Kak
OKOHYEHHOE NPaBOHAPYLUEHWE, TaK U NOKYLLEHUe,
W NpurotossieHne K Hemy. Mo mHeHuto B.[. Cnaco-
BMYa, INAaBHOE B NPECTYNIEHUN HE KAEeN0», A BONA,
MMEHHO NO3TOMY FOCYZapCTBO MPOTUBOAENCTBYET
NPecTynjaeHmnio C CaMoro Hayana UCMOIHEHMA Npe-
CTYNHOrO HaMepeHMA.

Mpectynnenne, no B.[. CnacoBunyy, ectb noca-
raTesbCTBO Ha Ybe-MBO0 NPaBo, a TaK KaK BCAKOMY
npaBy OAHOroO /JMUA COOTBETCTBYeT 06A3aHHOCTb
APpYyrux nuv, To, cnegoBaTenibHO, NPecTynaieHne —
3TO «OTpULAHWNE M3BECTHOMN 06s3aHHOCTM»?. Mpa-
BO, HAa KOTOpOe NOCAraeT MNPecTynHWUK, AONKHO
ObITb CTONIb HEOBXOANMMO A1 OOLLEKUTUSA, YTO NPU
HEBO3MOKHOCTM €ro OXPaHATb APYrMMU CPEeACcTBa-
MM, TOCyAapcTBO obecneymBaeT ero HeHapyLu-
MOCTb HaKa3aHMeM.

H.C. TaraHLeB NpecTynHbIM AeAHMEM NPU3Ha-
Ba/Nl «MPECTYyn/JieHWE WAM HapyLUEHUE HOPM MUK
3anoBeen npaBa, BeNeHMe aBTOPUTETHOM BOJN,
KOTOPbIMW PEryIMPYIOTCA HALK OpULMYecKkne oT-
HOLLIEHMA APYT K APYTY UM K LLenoMmy, T.e. K 0bue-
CTBY WAW TOCYyAapcTBY, ONPeAenanTca B MHTepe-
cax uenoro rpaHuupl cBobogHoOW AeATesbHOCTU
Kaxkaoro»?’. 9To onpeaeneHmne cam e aBTop CYU-
TaN HeJOCTAaTOUYHO MONHBIM U GOPMASIbHbBIM.

Hopma npaBa cama no cebe ectb popmyna, no-
HATWE, CO34aHHOE KM3HbIO, HO 3aTeM MoayYmnBLIee
camocToATesIbHOe, OTBAeYeHHoe bbiTne. AsnAAch
NPosB/AEHUEM TOCYAAPCTBEHHONM («noBeneBato-
Lei») BOM, OHa coaep»KuT B cebe TpebosaHMe U
orpaskaeHue (3alnTy): B 0O4HOM HanpasBAeHUM OHa
OrpaHUYMBAET, B APYrOM — 3aLLMLLAET; «ANA OLHO-
ro co3gaet foMKHOoe — 0653aHHOCTb, ANA APYroro
BO3MOXHOE — MNpPaBo B CYOHLEKTMBHOM CMbICAE;
nepBoe ecTb OTPULATENbHbINA, BTOPON — MONOXKM-
Te/IbHbI MOMEHT HOPMbI» %,

Mo mHenuwo H.C. TaraHueBa, COOTBETCTBEH-
HO YKa3aHHOMY Bbllle BO3HWKAM ABa NOAXOAA K
onpegeneHnto NPecTynieHna: BO-NepBblX, Kak Ha-
pyLleHna cybbekTMBHOM 0653aHHOCTU; BO-BTOPbIX,
KaK nocAratenbcTBa Ha cybbekTnsHoe npaBo. CTo-
POHHMKaMM MePBOro NOAX0AA ABNAANCH, KaK npa-
BMJI0, KPUMUHANNCTDLI, KOTOpble Bonee NAN MeHee
OTOXKAECTBAANM MOHATUE NpecTynHoro u 6esHpas-
CTBEHHOro. Ho B 3TOM cny4yae octaetca 6e3 oTBeTa

% Tam xe. C. 84.

% TaM xe.

%7 Taraumnes H.C. Ykas. cou. T. 1. C. 29.

2 TaM xe.

CYLLECTBEHHbI BOMPOC: KaKyl 06A3aHHOCTb Ha-
pylLaeT BUHOBHbI — 06LLyto (Hanpumep, 06s3aH-
HOCTb MOAYMHATLCA TPeboBaHWAM aBTOPUTETHOM
BNACTW, HOPMaM NpaBa, He BPeanUTb BAMKHEMY U
T.0.) WK cneumansbHyio (Hanpumep, He ybuBaTb,
He BOpoOBaTb U T.4.)? MNepBas cUTyauma HUBEAUPY-
eT Bce pa3Hoobpasve BMAOB MPECTynIeHUn, CBO-
OWT UX K OAHOMY — HEMNOBMHOBEHWIO 3aKOHY M6O
npuYMHeHnto Bpeaa. Btopaa cuTyaums Hagenset
onpepeneHna NpecTynieHna OTBIEYEHHOCTbIO, B
nepByto o4yepeab MUCKAOYAA U3 ero XapakTepucTu-
KU MHAMBMAOYANbHYIO OCOOEHHOCTb 0OBEKTUBHOM
CTOPOHbI COAEAHHOMO, NPUAAIOLLEN COOTBETCTBYIO-
Liee 3HAYEeHUe AEeAHUIO U ero yroJI0BHO-MPaBOBOM
oLEeHKe.

CneposatenbHo, no yteepxaeHuto H.C. TaraH-
LueBa, Npu onpeaeneHnUu npectynieHns Heobxo-
OMMO UCXOAUTb U3 3aKpenafsemMbiX U OXpPaHAEMbIX
HOPMOW Mpas, T.e. NOJIOXKMUTENBbHOIO MOMEHTA HOp-
Mbl. «[1ONOXKUTENBHOE U eCTb TOT }KM3HEHHbIN 3/1e-
MEHT HOPMbI, Ha KOTOPbIN NOocAraeT HapyLlatoLWmni
HOPMY»?%; «...}KU3HEHHbIM MPOABAEHMEM HOPMbI
MOeT 6bITb MLWb TO, YTO BbI3bIBAET €€ BO3HWK-
HOBEHME, JaeT el coaepyKaHune, CAYKUT el onpas-
JaHWEeM — 3TO MHTEPEeC XKM3HU, UHTEepeC Yenose-
YecKoro obLEeKNTUA, ynoTpebana 3To BblparkeHne
B LUMPOKOM COBMpaTeIbHOM 3HaYEHUWN BCETO TOrO,
yTo 0b6yCcN0OBAMBAET ObITUE N NpeycnesHne oTae/b-
Horo nnua, obuectsa, rocyAapcTea M BCEro Yeso-
BeyecTBa B MX GU3NYECKON, YMCTBEHHOM M HpPaB-
CTBEHHOM cdhepax»®.

Mcxoas M3 3TOro aBTOp CyMTan, 4To nocAra-
TENIbCTBO Ha HOPMY MpaBa B ee peanbHOM ObITUK
€CTb MOCAraTe/IbCTBO HA MPABOOXPAHAEMbIA UHTE-
pec XU3HW, Ha nNpaBoBoe 6naro. Takum obpasom,
H.C. TaraHueB nbITancs oTPasuUTb B AePUHULUN He
TONbKO BHELUHWUI («OpUAMYECKN-XapaKTepuctTmye-
CKMIN») MPU3HAK NPEeCcTYnHOro AesHUs, HO U ero
FOPUANYECKYIO CYLLHOCTb. MpK 3TOM OH NogYepKu-
Basl, YTO eC/IM NPUAABATb UCKNOUYUTENIbHOE 3HaYe-
HWEe TONIbKO MOMEHTY MPOTMBOMNPABHOCTU AEAHMUS,
TO onpeneneHne npectynaeHna dyaer ¢popmanb-
HbIM, KM3HeHenpurogHbiM. Ecam ke, HaobopoT,
CYMTATb OCHOBHbLIM B MPECTYMN/IEHUM €ero Bpeno-
HOCHOCTb, TO YTPaTUT BCAKUI CMbICA COLMasbHan
CTOPOHA NPEeCTynHON AeATeNbHOCTU, UCHE3HET BO3-
MOXHOCTb HaZ/ieXallel OueHKN NpoABMBLUENCS B
NPecTynHOM AeAHUM NNYHOCTM NPECTYNHMKA, KBa-
MMUKaunmM coaeaHHoro u T.4. ToNbKo Npu3HaHue
OAMHAKOBOrO 3HayeHMA 06oMX MOMEHTOB MO3BO-
JIUT TOYHO NpPeacTaBuTb AefHWe Kak npecTynie-
HMEe, TOYHO OXapaKTepu3oBaTb €ro PULUYECKYHD
CYLLLHOCTb.

MpaBooxpaHAembiMn nHTepecamun, no H.C. Ta-
raHUEBY, BbICTYNAOT IMYHOCTb U ee 61ara — «KM3Hb,
TeslecHas HeNpPUKOCHOBEHHOCTb, IMYHbIE YyBCTBOBA-

»  Taraunes H.C. Ykas. cou. T. 1. C. 30.
30 Tam xe. C. 32.
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HWA, YecTb, 061a8aHMe UK NONb30BaHNE U3BECTHbI-
MW NpegMeTammn BHELLHEro MMpa; NPoABJEHUE INY-
HOCTM BOBHe, cBODOAa NepeaBuKeHMA U AeATENbHO-
CTW B ee pa3/InyHbIX chepax; BO3HMKLUNE B CUY STOM
OEeATeNbHOCTU M3BECTHblE OTHOLUEHWA WM COCTOS-
HUA — WX HEUM3MEHAEMOCTb, HEHAPYLUMMOCTb; pas-
NNYHble bnara, cocTasnsAwlne obLlecTBeHHoe [0-
crosAHue, U T.N.»%L,

MNpu3HaHWe MHTepeca B KayecTBe 06beKTA yro-
JIOBHO-MPABOBOM OXPaHbl BbI3BAZIO KPUTUKY. Tak,
C.B. MNo3HbiweB nucan: «MHTepec He MOKeT bbITb
HapyLleH MHaye Kak NocpeaCcTBOM NOCAraTeNbCTBa
Ha To 621aro, ¢ KOTOPbIM 3TOT MHTEPEC CBA3AH U KO-
TOpoe ABAAETCA HACTOALLMM 0OBbEKTOM NpecTynie-
HWA. HapyweHne nHTepeca TONbKO U MOXKET COCTO-
ATb B TOM UM MHOM MOBPEXAEHUN UM NOCTaBAe-
HWUM B ONACHOCTb 3TOro 6nara»®2,

H.N. 3aropogHuKoB, AaBaA OUEHKY MNO3ULUK
H.C. TaraHueBa, yKa3biBa/l, YTO y4eHblil, TOBOPSA O
«MOPBAHUM» MPECTYNEHUEM K...KaKMX-NMBO Hop-
Ma/ibHbIX OTHOLUEHWUI YNeHoB oblecTBa», yaa4yHo
noaMeTUN onpenensArLLnin NPU3HaK NPEeCTynHOro
OEeAHNA — HapylleHMe yKnaaa obLLeCcTBEHHbIX OT-
HoweHM. OfHaKO HapAdy C 3TUM OH YMNOPHO CBA-
3bIBa/ C NPECTYNAEeHNEM HapyLeHNE HOPMbI, 3aKO-
Ha, NPaBW, NPUHATLIX B 0bLLecTBe A1 B3aUMHbIX
OTHOLIEHUI ero YneHoB. «lpu3HaHMe aBTOPOM B
page nocneayoumx pabot, ocobeHHo B “Kypce”
N NEeKUUsAX, TOrO, YTO NPecTynieHnem ABAAETCA No-
CAraTeNbCTBO HA HOPMY MPaBa, MOXKET AaTb NOBOZ,
O1A ynpeKa B popmanbHOM onpeseseHnn npecry-
NnAeHuA, B OTPbIBE OT AeNcTBUTENbHOCTU. OfHaKo
nogpobHoe 03HaKOMJIEHWE C MarMcTepckon auc-
cepTaumeint H.C. TaraHueBa n apyrumm ero pabota-
MW He [1aeT A5 3TOr0 CePbe3HbIX OCHOBAHUI» 3,

M.M. MNyctopocnes BCe noaxogbl K onpege-
JIeHVIO MPecTynieHna OeNnT Ha ABa BMAA: OL4HM
ydeHble (Cnacosud, Tucco, Perepbax®* n ap. — mnx

31 Taranues H.C. Vkas. cou. T. 1. C. 34.

2 Tlosubiures C.B. OcHOBHbIE HaYajIa HAYKM yTOJIOBHOTO IIpa-

Ba. M., 1913. C. 133.

# Baropopuuxos H.J. Hukonait Crenanosny Taranues // Ta-

rauues H.C. Ykas. cou. C. XVII.

34

ITaBen Ancenp ®eviepbax (1775-1833) mucan: «Kro mpe-
CTyIaeT IpaBOMepHbIe TPAHNUIIBI CBOOOAbI, TOT HAPYILIAET IIpa-
Ba, flellaeT ockopbieHue, 06uny, Bpen. Kro Hapyaet cBo6ogy,
YTBEPXKJIEHHYI0 TPAKJAHCKAM JJOTOBOPOM ¥ OOeCIedeHHYIo
HAKa3aTe/IbHBIMI 3aKOHAMI, TOT [ie/IaeT IPeCTyIUIeHNe, KOTO-
poe IO ceMy B [a/bHEIIIeM CMBIC/IE eCTh HOBPEXIEHIe VN
HapyIIeHNe IO0f HaKasaTeJbHbIM 3aKOHOM COCTOsIIee, WM
IesTHIIe 10 3aKOHY HaKa3aHyeM BIPefb yIPoXKaeMoe I IIpaBaM
APYyroro mpoTMBOOOPCTBYIOLIEe. ..

HesaBucumo 0T Ipon3BOANMOrO B IefiCTBO aKTa [JO IPaB/IeHMs
KACAIOI[EroCs ¥ HapOYHOIO O TOM OOBsBIeHNst IIpaBuTes-
CTBa, CYILIECTBYIOT IIPaBa IOCYAAPCTBEHHDIX MOANAHHBIX IIN
u camoro rocygapcrsa. [IpaBa cum, 6ygyun obecriedeHbl HaKa-
3aTe/IbHBIMIL 3aKOHAMII, POX/IAIOT IOHATYE O IPECTYIUIEHNN B
TECHOM CMbIC/Ie (crimen), KOTOpOe MO PasHOIl BETMKOCTI CO-
IPsDKEHHBIX C TeM HAKasaHMII M 3aBUCALIErO OT TOro obpasa
CYHOBELEHIS, ... Ha YTOJIOBHOE ¥ TPOKFAHCKOE IPECTyIUIeH e
pasfeneHo ObITh MOXKET. ..

IToennky coxpaHeHue IpaB BooOIIIe eCTb Lje/lb HaKa3aTebHbIX

MEHbLUMHCTBO) MOAratoT, YTo MpecTyrnieHne ecTb
HapylleHne 4ybero-nnMbo npasa; BTOpble (/IMCT™,
CepreeBckuii, TaraHues 1 Ap. — UX BONbLINHCTBO)
TaKOBbIM NPWU3HAIOT HapyLLEHWe NPaBOBOro Nopsa-
Ka nnm ob6bekTMBHOro npasa. Oba yKasaHHbIX Noa-
X043, Mo ero MHeHWo, CTPaAaoT HEKOTOPOM OAHO-
CTOPOHHOCTbIO%.

TepmnH «npaBo» 06134aeT NONCEMAHTUYHO-
CTbto. Bo-nepBbiX, MPaBOM Ha3bIBAeTCs NOPSAZOK OCO-
6oro poga. «3T0 — TOT MOPAAOK, KOTOPbIA AO0/KHbI
coboAaTb 1H0AM B CBOMX BHELLHWMX OTHOLLEHUAX APYT
K Apyry, NpW YOOBNETBOPEHUN CBOMX MaTepuasibH. U
[AyXOBHbIX NOTpebHOCTEN, B Cpeae COBMECTHOrO cyLe-
CTBOBaHUA. OH yuYpeXKaeH rocyaapcTtBoM, M rocyaap-
CTBO *Ke MOAJEepPKMBAET ero CyL,ecTBOBaHWe nocpes-
CTBOM BHELLUH. NMPUHYXKAEHMS U Aaxe noolypeHus. B
3TOM CMbIC/Ie NPaBOBbIM MOPAAKOM Ha3blBaeTCsA CO-
BOKYMHOCTb MPaBW/I, YCTaHOB/IEHHbIX U NOAAEPHKUBA-
€MbIX TOCy4apCTBOM, OMNPEeAenstoLLmMX, KaKoBbl MOTyT
WIN JaKe J0MKHbI ObITb BHELLHWE OTHOLLEHWA Ntoael
APYr K Apyry Npv yAOBNETBOPEHUN MATEPUAIbHBIX U
[AYXOBHbIX MNOTPebHOCTelM B cpeae COBMECTHOTO CylLle-
CTBOBAHWA, U KaKOBbl MOTYT WAIN JaxKe OO0MKHbI ObITb
Mepbl BHELUHETO MPUHYXKAEHWUSA U AaKe MOOoLLpeHns
Ntojen K cobniogeHuio Hagaex. otHoweHun»*, 3ta
COBOKYMHOCTb OTHOLLUEHWI B AnUTepaType MMeHyeTcs
TaK¥Ke KaK «0ObEeKTUBHOE MPABO» WM «MPaBo B 06b-
€KTMBHOM CMbIC/1e C/I0Ba».

BO-BTOpbIX, MPaBOM Ha3blBAeTCA BO3MOKHOCTb
VAOBNETBOPEHMA onpeaesieHHoM NoTpebHoCTU; apyru-
MM CI0BaMM, BO3MOXKHOCTb MO/1b30BaTbCA KaKUM-MB0
6narom, npeaocTaBieHHan 1 obecrneyeHHan 0ObeKTUB-

3aKOHOB, TO KaK IIpaBa MOJIIaHHBIX, TaK ¥ [PaBa, IPUHAIIE-
xamye [ocymapcTBy (Kak HpaBCTBEHHOMY niy — Persona
moralis), COCTaBIIAIOT IIpeAMeET 3aINIAIONIETO UX YIPOXKEHNA.
Mrak, KTO mpecTynas HaKasaTe/lIbHbII 3aKOH HapyllaeT He-
[IOCPECTBEHHO IIPaBO TOCYAAPCTBA, TOT AeaeT MyOIMYHOe
npectymieHne (TocygapcTBeHHOe mpectyivienne, delictum
publicum); HO e>kxe/ny IPaBO MOJJAHHOTO eCTh HEIIOCPECTBEH-
HbIIT IIpefiMeT HapYLIeHN, TO 9TO 3HAUNUT IIPUBATHOE VTN YaCT-
Hoe npectymtenne (delictum privatum)...

Byze mpyroii xTo (subject) mMeeT mpaBo OT Hac Tpe6OBATh, UTO-
OBl MBI [ICIICTBUTENILHO OOHAPY)XMBA/IM CI/IBI HALUM WM Aesi-
TE/IbHOCTbD, B TAKOM CJTy4ae MOTYT ObITh MPECTYIUICHNU, OTHO-
csAlMecs K HeYCIoMHeHuo (yIyleHno, Hecopenanmo, delicta
omissionis, B IPOTUBOIIOIOXHOCTH HPECTYIUIEHNAM IIPOTUBO-
3aKkOHHOTO Aemanust — delictis commissionis) (Peitepbax IT.A.
VronosHoe npaso. CI16., 1810. C. 21, 22, 23, 24).

% @pann Pon JInct (1851-1919) B nepBylo odepenb u3Be-
CTeH KaK CIELVauCT B 00/1acT yroloBHON mommTuku. Pas-
paboranHas uMm B KoHlje XIX B. KOHILIIVs, U3BECTHASL KaK
Map6yprckast mporpamMma, He yTpaTuia CBoel 3HaYMOCTH U B
HacTosulee BpeMs. Ho Hapsaay ¢ paspaboTKolt yKa3aHHBIX IIPO-
6mem JIMCT MCCIenoBa MpecTyIUIeHe KaK COLMaIbHO-IIATO-
JIoru4YecKoe ABJIeHMe, CINTAA ero IOCATaTeIbCTBOM Ha IIPaBO-
MIOPSIJIOK, CTPEMSIIINIICS BOJBOPUTD MIUP, 00€CIIeYnTb TIOMIsIM
OXpaHy UX )KU3HEHHbIX MHTePeCOB I IpaBoBbIx 6mar (JIuct. P.
3ajjauy yronoBHoOI nomuTUKN. IIpecTymnienne kak counanbHoO-
MaTonornyeckoe apuaenne. M., 2004).

3 Tlycropocnes ILIL Pycckoe yronoBHoe mpaso. O01ast 4acTb.

Boim. 1: Beepenne. Vicrounuku yronosHoro mpasa. IOpbes, 1912.
C. 169.

3 Tam xe.
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LEX RO

Hcmopus 2ocydapcmea u npasa

HbIM NMPABOM GU3NHECKOMY MW IOPUANYECKOMY INLLY.
«Tak 0bpasom, NMpaBom BO 2-M CMbIC/e Ha3blBaETCA
MO/IHOMOYME K YAOB/ETBOPEHUIO M3BECTHOW MOTPEb-
HOCTM MM K MONIb30BaHMIO M3BECTHBbIM B1arom, npeso-
CTaB/eHHoe M obecneyeHHoe AEeNCTBYIOWMM MpPaBo-
BbIM MOPAAKOM... 3TO MOSHOMOUYME OblBaET ABOAKMM.
B 0HUX cyydasx OHO Nog/exmT ceobogHOMY pacnops-
YKEHUIO IMLA... U HA3bIBAETCA NPaBoOM B CyObEKTUBHOM
CMbIC/IE C/TOBA MW CyOBEKTUBHBIM NPABOM... B apyrnx
Ke C/ly4anx NPaBOBOE MOSIHOMOYME K YA0BIETBOPEHNIO
M3BECT. NOTPEBHOCTU, XOTA U NPUHALNENKMT NINLLY, HO He
NOAEXKMT PACTIOPSAKEHUIO STOTO INLLA... »3E,

Ucxopa 3 ckazaHHoro [.11. MNMyctopocnes npu-
XOAMT K 3aK/IOYEHUIO, YTO KaXKgoe M3 npecTynne-
HUI NpeacTaBadeT cobon HapyLleHMe npaBua npa-
BOBOrO nopsfka uan obbekTMBHOro npasa. CyTb
3TOrO HApYyLWeHUA — HEUCMNONHEHUE MONOXKUTENb-
HOM MAW OTpULATENIbHON MPaBoOBOM 06A3aHHOCTU
IMLA U HapylleHune Ybero-nnbo npasa®.

K nopobHomy e BbiBOoAy npuwen B.B. Ecunos.
Mo ero MHeHWIO, NPecTynHoe AeAHWE KaK Hapylue-
HMe KIoPUANYECKOTO NOPAAKA COCTOUT B Pa3HO3HAUM-
TeNbHOM HapyLLEeHUN 1 NpaBa U 0683aHHOCTUY ™,

H.A. Hekntogos, scneg 3a I.11. lNyctopocnesbim,
BCE onpeaeneHua MPecTynaeHna TaKKe AeNuT Ha
ABe Tpynnbl, HO MOJIOXWMB B OCHOBY AENeHUA Co-
BEPLUEHHO MHOW CUCTEMOODOPA3YIOLWMIA NPU3HAK —
oTparkeHne B AedUHULUKM, TOBOPSA COBPEMEHHBIM
A3bIKOM, OBLLLECTBEHHOM ONAcHOCTU AesHuA (Hapy-
lWeHMe npaB rocygapctea v T.4.). ABTop Bblaenset
NONOXUTENbHbIE ONPEAENEHNA U HayYHble; NEPBbIE,
B CBOIO oyepesb, AenAaTca Ha GdopmanbHble U maTe-
puanbHble. Mo dpopmanbHOMY onpeseneHuto npe-
cTynneHnem byaet cumTaThCA BCE TO, YTO 3anpeLLeHo
33aKOHOM MOoJ, CTPAaXOM HaKa3aHuWA; B MaTepMaibHOM
onpeaeneHUn COAEPKMUTCA CCbIIKA HA 0OBEKTI, HA
KOTOpble HanpaB/eHO NOCAraTeNbCTBO.

HayyHble onpeneneHuns Takke NogpasaenatoT-
€A Ha ABa BMAa. B nepBbix U3 HMX 33 OCHOBY bepeT-
€A BOAIA, MO3TOMY Mo, NPecTyrnjieHnem B 3TOM Cay-
Yyae MOHMMAETCA BCAKOE MPOSIBAEHME 3/10M BOJU;
BO BTOPbIX 32 UCXOAHYIO TOUKY BepeTca HapyLueHue
NPaBOBbIX OTHOLIEHMWI, MO3TOMY MPeCTyrnjeHneM
6yaeT NpusHaBaTbCA NpaBoHapyLleHne,

Mo mHeHuto e camoro H.A. Hekntogosa, «npe-
CTyn/ieHne ecTb 3aBeloMo (co3HaTenbHO) becnpa-
BOE NOCAraTe/NIbCTBO HA CaMble 06BEKTbI NOACKMX
OTHOLLEHUI»*2, Takum obpas3om, aBTOp Bblaenser
cnepyroume NpmMsHakM NPecTynieHuns:

1) 3aBeAOMOCTb; CnefoBaTe/lbHO, HEOCO3HAH-
Hoe ZesHne He obpasyet npectynneHus (H.A. He-

3% Tam xe. C. 170.
¥ Tamxke. C. 170-171.

* Ecumos B.B. O4epk pycckoro yrojopHoro npasa. Bapiasa,

1904. C. 119.

1 Hexmopnos H.A. Yronosnoe mpaso. O6mas yactb. Kon-

cnexr. CII6., 1875. C. 14.

2 Tam xe.

KNIOA0B K 3TOMY MPWU3HAKy OTHOCWUA CAy4Yan, He-
OCTOPOXHOCTb, CyMmacLlecTBue);

2) 6ecnpaBHOCTb; €Cin NNLO AeACTBOBaNO Ha
OCHOBaHMM peanbHOro UKW Npeanonaraemoro npa-
Ba, cornacue notepnesLlero);

3) HanuuMe nocAraTenbCcTBa, T.e. BHELIHEero
OeNCcTBMA; TaM, TAe HeT YKa3aHHOro AeincTBums, HeT
N HE MOMKEeT BbITb MPecTynieHus;

5) Hannume obbeKTa NocAraTeNIbCTBa; NOKa Aei-
CTBME /INLA HE HaMpaB/AeHO Ha M3BECTHbIA OOBEKT,
T.€. NMOKa MMEeT MeCTO Crop O NpaBe, He BbIMNOJHSA-
tOTCA NPUHATbIE Ha ceba ycioBuA No nosoay GyHK-
LMOHMPOBAHUA 0OBbEKTOB, He cobatoAalTCSA NpPaBu-
N1a, KOTOpble NpeAnucaHbl 3aKOHOM B LIE/IAX OXpaHe-
HUWs 6e30nacHOCTM NocaeaHnx (Henpasaa NoOAULEN-
CKaf), 4O Tex Nnop AeAHWe He MOXeT bbiTb npecTy-
naeHuem; rae HeT obbekTa BoobLLE — TaM HEeT U He
MOMET BbITb peun 0 NPECTYNIEHUN KaK TaKOBOM;

6) NHOACKME OTHOLLIEHWSA; BCE TO, YTO HE COCTaBASA-
€T NpeaMeTa YKa3aHHbIX OTHOLLEHWUM, HE MOXET Npu-
3HaBaTbCA M NpPeaMeTOM MPecTynsieHua (Hanpumep
atmocdepa, HUKOMY He Hy»KHble BeLly 1 T.4.)%.

Kak un H.A. Hekntopos, A.®. bepHep npu onpe-
AeNeHnUn NOHATUA NPEeCTYNNeHUA UCXOAMUT 13 31001
BO/M, Be3HPaBCTBEHHOrO noseaeHua nnua. «Mpe-
CTyn/ieHMeMm, — NuULIEeT aBTop, — HasblBaloTCcA Te
poabl 6e3HPaBCTBEHHbIX MOCTYMKOB, KOTOPbIMU OT-
AeNbHOoe NNLO CTaHOBMUTCA B pa3pes C BOJIe BCe-
obueii, coBepllan nocaratesbCTBO Ha nybanyHoe
WX YacTHOE NpaBo, Ha PEeNUrMio UAK HpaBsbl, MNo-
CKO/IbKY TOCYZapCTBO OxpaHAeT oba nocneaHue.
HakasyemocTb npectyniaeHus obycnosamnsaetcs
3anpeLeHnem ero yrooBHbIM 3aKOHOM»*,

MpectynneHne A.®. bepHep BOCMPUHUMAET KaK
oAMH M3 BMAOB Ge3HpPaBCTBEHHOCTM Boobuwe. B To
e Bpems aBTop BblaensieT 6e3yc/0BHO M OTHOCK-
TeNbHO 6e3HPaBCTBEHHble MOCTYyNKWU. K nepsbiM OH
OTHOCUT, Hanpumep, YOMUIACTBO, BOPOBCTBO-KPAXKY,
npenoboaesHne U T.A.; K OTHOCUTE/IbHO W/ YCI0B-
HO 6e3HpaBCTBEHHbIM — HaMpumep, HOLLeHWe 3a-
NPELLEHHOrO OpYXKMA, NPOLUEHNE MUIOCTbIHM U T.A.
MocneaHue cTaHOBATCA GE3HPaABCTBEHHLIMU TOJILKO
B TOM C/ly4ae, eC/iM BNaCTb HallaeT HeobXoAMMbIM 3a-
NPeTUTb UX B MHTEepecax 0bLIecTBEHHOro NopsaKa. B
TaKoW cUTyaumm coBeplleHne nogobHoro poaa aen-
CTBU NPUYMHAET Bpes, rpakaaHCcKomy ObITy.

Be3HpPaBCTBEHHOCTb MMEET KaK BHYTPEHHIOIo,
Tak WU BHELIHIO XapaKTepUCTUKY. besHpaBCcTBEH-
HOCTb, MPUHMMAIOLLLAA XapaKTep MNpecTyniaeHus,
[OMKHa NPOABAATLCA BOBHE B BUAE AesHUA (BHeLl-
Hee CBOMCTBO) MnMb60 popMmMpoBaThCA B BUAE 3/10r0
nombicna (BHyTpeHHee cBONCTBO). Ho 3710i1 Nombl-
cen He MOXET NPU3HaBaTbCA NPecTynaeHnem, no-
CKO/IbKY He obHapyrKeHa 3/1as BO/S BUHOBHOTO BO
BHELIHEM MUpE.

4 Hexmomos H.A. Ykas. cou. C. 14-15.

“ Bepuep A.®. Yue6uuk yromosroro mpasa. Yactu Obmras u
Ocobennas. T. 1: Yactp O6mas. CII6., 1865. C. 308-309.
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I0.B. 'PAYEBA, A.H. YY9AEB

LEX WUSSIC:

[enHuve, npusHaBaeMoe npecTynieHnem, fo-
YKHO NocAraTb MAW Ha NPaBO, WU HA PEUTUIO U
HpaBbl. [TpK 3TOM NpPaBoO He MOXKeT bbITb cyrybo
YaCTHbIM, WCKNOYUTENIbHbIM MPaBOM OTAE/bHO-
ro Anua, NpeameTom NPecTynaeHMin moryT 6biTb
npaBa cembu, Kopnopauum, obuiectsa (nybanku),
rocyzapcrea.

Taknum obpasom, genaet BbiBog A.®. bepHep,
OONbLIMHCTBO NPECTYn/JeHnn — CcyTb NpaBOHapy-
weHusa. K aTomy 60/1bWIMHCTBY aBTOP HE OTHOCWUT
AesAHuA, Nocaralowme Ha penuruto U Hpasbl. bonee
TOro, OH 3amevyaeT, YTo BoObLEe 3aTPYAHUTENBHO
MX OTrPaHUYEeHUEe OT «MPOCTbIX» AHTUPENUTNO3-
HbIX NMPOCTYNKoB M 6e3HpaBCcTBEHHOCTU. Ecamn Obl
rocygapcTBO HaKasbiBaso 3a BCe 6€3 UCKAHYEeHUS
6e3HPaBCTBEHHbIE U PEAUTNO3HbIE NPOCTYMNKKU, TO
370 6bl CBWAETENIbCTBOBA/IO O €0 HAXOXAEHWUU
Ha HM3KOM CTyneHu passBuTMa. Ho B TO e Bpems
[JaXKe camoe UMBUAM30BAHHOE rocyapcTBO AO/K-
HOo 6onee MAM MeHee 3HAUYUTENIbHO OMMPATHCH
Ha penurnio U Hpasbl. MIMEHHO B 3TOM CBA3M MX
OCKOpbieHNe ABNSETCA NOocAraTe/IbCTBOM Ha ro-
cyaapcTBo. «...OckopbneHve penmrmm v HpPaBoOB
pa3gensatoTca Ha AesHus, nogjexallme u He noa-
Ne)awme HakasaHuto. paHuubl, 3a npegenamu
KOTOpbIX HacTynaeT 6e3HaKa3aHHOCTb MOA0OHbIX
MPOCTYMKOB, PaCWMUPAIOTCA WUAM CYyXKMBAKOTCA TO-
Cy4apCcTBOM, CMOTPS MO ToMy, 6osiee Uan meHee
CNUTbl Mexay coboto rocyaapcTBo U LepKoBb; 6o
yem 6onee OHM pacnabIBatoOTCA APYr OT Apyra, Tem
bonee npecneayloTcs npoctble 6e3HPaBCTBEHHO-
CTW U HEPENUTUO3HbIe NMOCTYNKKU; U HA0BOPOT: Yem
b6onee oHW BbIAENAOTCA APYr OT Apyra, Tem bonee
cocpenoTaunmBaeT rocygapcTBo CBOM Kapbl TO/bKO
Ha npaBoHapylweHuax»*. MosTomy Aaxke camoe
pa3BMTOE Y/I0XKEHWE AO/KHO 3aKto4aTh B cebe 3a-
MPeTbl NPEecTyMnHbIX NOCAraTENbCTB Ha PEUrnIo U
HpaBbI*.

OueHuBasa geduHUUMIO nNpecTyniaeHus, cdop-
mynmpoBaHHyto A.®. bepHepom, H.A. Hekniogos
3aMeuyaeT, YTo OHAa MMeeT HECOMHEHHble Npenumy-
LWecTBa nepes onpeaeneHnamm, 4aHHbIMU APYTUMM
YYEHbIMW, HO TAKKe He BMOJIHE YA0BAETBOPSAET Ha-
yYHOU uenn. «OnpegeneHnem NoHATUA NpecTynie-
HWMA LOMKHO ObITb BbIACHEHO, KaK CamMoe coaepKa-
HWe Yro/0BHOro NpaBa, Tak U OT/IMYME ero oT NpaBa
YaCTHOTO W MOJIMLEMCKOTO KaK MOrpaHUYHbIX emy

*  Dbepnep A.®. Ykas. cou. C. 311.

4 TlpecTymieHus NMPOTUB PEIUIUU B COOCTBEHHOM CMBbICIIE

cnoBa CoBeTCKOE YrolIOBHOE YIOXKEHVE He COllep>KuT. B . 7
pasf. 3 BKITIOUEHbI HECKOIBKO HOPM, TaK WIM MHade OTHOCH-
IMXCA K YKa3aHHOJ TPyTIIIe JeAHMIA:

a) NIPUHY>KZieHNe TTOCPEICTBOM HACWINA HaJl IMYHOCTBIO HaKa-
3yeMOJ YIPpO3bl MIH 3/I0yHOTpeb/IeHNsI BIACThIO K COBEPIIEHNIO
OOrOCITy>KeHMA, PENIUTMO3HOTO 00pAfia WM K y4aCTHIO B HEM;

6) BOCIIPEIITCTBOBAHIE COBEPIIEHNIO YKa3aHHBIX HeICTBIUIL,
COBepILIEHHOE TeM Xe CIIoco60M;

B) NIPUHY>XZEHMe ITyTeM 00O0NIbIeHNs 06elaHueM BbITOf, WIN
o6MaHa, CK/IOHEeHe K BCTYIUIEHUIO B PEINTHO3HOE OOI[eCTBO
(ct. 108-109).

npeamMeToB; C/lefoBaTe/IbHO, onpeaeneHne npecTy-
NieHWa OOKHO 3aK/o4aTb B cebe peskoe oTindme
HenpaBAbl Yro/IOBHOM OT HenpasAbl rPaykAaaHCKOM
M MO/IMLENCKON. ITOT BOMNPOC 6eccnopHo oauH U3
CaMbIX KanuTasibHbIX U TPYAHEWLWMNX BOMPOCOB Yro-
JIOBHOTO NMPaBa; He O4HO Nepo KPMMUHANUCTOB Mpe-
JIOMUIOCb Hag, HUM BecnaogHo...»Y.

Bo-nepBbix, KPUTMKE MOABEPraeTcs yTBepKae-
HWe, COracHO KOTOPOMY rpakAaHCKas Henpasaa
ecTb Henpasga A06pocoBecTHas, YrosoBHaA He-
npasga — Henpasaa 3/70HaMepeHHas. OpgHaKko
OYeBMAHO, YTO He BCAKOE NMpecTyn/ieHne 3/10Hame-
PEHHO W He BCAKUIN FpaxKaaHCKUI UCK aobpocose-
cTeH. Ecnn 6bl yTBepxaeHne A.®. bepHepa bbisio
cnpaBen/IMBbIM, «TO BCAKas, 3aBeAOMO Hernpasas,
rparkgaHcKas Taxba gonkHa bbl ObiTb OTHECEHA K
npasy Yro/IOBHOMY M, HA06OPOT — BCAKUI He3/0-
HaMepPEHHbIN YroNOBHbIM MOCTYNOK AONXeH Obl
ObITb OTHECEH K NpaBy rpakgaHCcKomy»*,

Bo-BTOpPbIX, BbICKa3aHHOE MOJIOXKEHUE, COMMACHO
KOTOPOMY Henpasga Yro/sioBHas MOCAraeT Ha CaMyto
CYLLHOCTb NPaBa, Yero HeT B HeMnpaBZe rpaxKA4aHCKom,
HeMoOHATHO ANS CaMMX aBTOPOB, UCMO/b3YIOLLMX ero
B AeduHUUMM npecTynneHus (Hampumep, Kpome
A.®. BepHepa, A.MN. Yebbiwes-Amutpres®). Camoe
[71aBHOE He ACHO, YTO NMOHUMAETCA NOJ, «CaMOW CyLL-
HocTblo npasa»? A.ll. Yebbiwes-AMUTPUEB B 3TOM
C/lyyae roBOPUT O «ABHOM HapyLleHuM npasa». Ho
BMNOJIHE MOHATHO, YTO He BCAKUM ABHbIN NOCTYMOK
MOYHO anpuopu NPU3HaATb NPecTynieHnem, Hanpu-
Mep OTKPbITbIM OTKa3 OT NaaTexa goara v ap.

HakoHel, B-TpeTbWX, aBTOPbl UFHOPUPYHOT TO,
YTO «BCE MpaBa — CyTb MNpaBa OOLLECTBEHHbIE...
BCAKOE NpPaBo, Kakoe bbl OHO HU 6bl/1I0, MOXKET ObITb
npeamMeToMm BCeX HEMpaBg, — YroNOBHOM, rparkaaH-
CKOM M NOANLENCKOM — cTano bbITb, HE/Ib3s U pas-
rpaHU4YMBaTb 3TN HEMPaBAbl PA3IMYMEM XapaKTepa
npasa»*’. Opyrumu cnosamu, HeobOCHOBAHHbIM
ABNAETCA YTBEPXKAEHME O TOM, YTO rpaykAaHcKas
HenpaBga ecTb HapylleHWe YbWX-IMBO YaCTHbIX
npas, MOCTaBAEHHbIX B MOJIHYO 33aBUMCMMOCTb OT
YacTHOTO MPOM3BOAA, a NPECTynjaeHne ecTb Hapy-
LWEeHMe yYpeRaeHNN, YCTaHOB/IEHHbIX B MHTepecax
obliecTBeHHOro nopagka. Moatomy nog, nocnes-
HUM c/iegyeT NMOHUMMATb MOCAraTeNbCTBO, HAMpaB-
JNIEHHOe HenocpeacTBEHHO HA «CamMbll OOBEKT
npaBa WAM Ha CaMOro KOHKPETHOro npeacTaBute-
/1A ero, Tak CKasaTb, Ha CaMblli KOpMycC NpaBa, Bce
PaBHO — JINUYHbIN AN BELLHbIN»®!,

Taknm obpasom, Ko BpemeHu noarotosku Co-
BETCKOTO Yro/IOBHOIO Y/IOXKEHUS B TEOPUN YrON0B-
HOro npaBa MOHATUIO NPECTynieHusa Yyaenanocb

¥ Bepuep A.D. Ykas. cou. C. 312.
*# Tam xe. C. 313.

¥ CM. 06 stom moppo6uo: Yebsiuie A.II. O mpecTymHOM
IelICTBMM IO PYCCKOMY HOIeTPOBCKOMY IIpaBy. Kasanb, 1862.
% bepuep A.®. Ykas. cou. C. 314.

5t Tam xe. C. 316.
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LEX RUSS0

Hcmopus 2ocydapcmea u npasa

A0CTAaTOMHO MHOTO BHMMAHUA, 6bln pa3paboTaHbl
pas3/inyHble nogxoabl K ero onpegenexHuto. OgHa-
KO, KaK yKa3aHO BbILLE, KOMUCCUA NO COCTABAEHUIO
YNoxKeHnA He BOCNO/1b30BaslaCb MMEKOLWMMUCA Ha-
YYHbIMW pa3paboTKamu, NpennoyTa 3akpenneHue
dopmasibHOro masiomHGopmaTMBHOrO onpeaese-
HWA ero NOHATUA, UCXOAA U3 NOAX0AA, HEOAHOKPAT-
HO MoZBepraBLUEroca KPUTUKE B IUTepaType.

B YnoxeHunmn BblaenaoTca ABa BUAA AeAHUA: npe-
CTYNAEHUA N NPOCTYNKWU. KpUtepuamm mnx pasrpaHu-
YEeHMA BbICTYMAET MaKCMMaZibHOEe HaKasaHue, npea-
YCMOTPEHHOE 3aKOHOM 33 COBEpLUEHHOE AeAHue.
«MpecTynHble AeAHMA, 33 KOTOPble B 3aKOHe onpeae-
NIeHO, KaK BbICLLEee HaKasaHWe, MLieHne ceBoboapl Ha
CPOK BbllLe LWECTM MECALLEB WU INLLEHWNE BCEX UK
HEKOTOPbIX NMOAUTUYECKMX NPaB, UMEHYIOTCA NPecTy-
NAeHUAMMY»; @ NPECcTynHble AEeAHWA, 33 KOoTopble B
3aKOHe onpefeNieHo «KaK BbICLLIEee HaKa3aHWe, nLle-
HWe cBO6OAbI Ha CPOK He CBbILLE LECTU MECALLEB NN
OEHEXHaA NeHsA, UMEHYIOTCA NPOCTYNKaMMY.

KaK n3BecTHO, YronoBHOE Y/IOXKEHNE COLEPHUT
TPU BMAQ OAEAHWUN, TaKKe Knaccupuumpyemblx UCXo-
[OA 13 BO3MOMKHOTO MaKCMMasIbHOrO HaKa3aHMA 3a UX
coBeplieHne: 1) TAKKME npectynnieHusa 2) npecryn-
NeHna 1 3) npocTynku. K nepsBbiM OTHOCATCA npe-
CTYNHble AEeAHMA, 32 KOTOPbIE B 3aKOHE onpeaesieHbl
B KauecTBe Hanbosiee CTPOroro HakasaHWsA CMepTHas
Ka3Hb, KaTopra wau nocefeHue; Ko BTOpbIM — aen-
HWA, COBEPLUEHNE KOTOPbIX HAKa3blBAETCA 3aKato4e-
HWEM B UCMPABUTENbHOM LOME, KPEMOCTU MW TIOPb-
me. B CoBETCKOM YyronoBHOM YNOXEHUWN 3TN KaTero-
pUK NpecTynieHnit obbeamHeHbl BOeAnHO.

MpocTynKamun NpU3HAOTCA AEAHMA, 33 KOTOPbIe
B 3aKOHEe MpeAyCMOTPEHbl HaKa3aHWA B BUAE ape-
CTa UAN AeHeXHOoro neHA. B sTom cnyyae xapak-
TEPUCTUKN MPOCTYNKa MO YroNIOBHOMY YNOXEHUIO
n CoBETCKOMY YrOJIOBHOMY Y/I0XKEHMIO BO MHOFOM
COBMaJaloT (MaKCcMManbHbIM CPOK apecTa CoCTaBs-
nAn 6 mec., 3TOT }Ke CPOK YKa3blBa/ICA BO BTOPOM
aKTe NPUMEHUTENbHO K INLLEHMIO cBOBOAbI).

Ob6uLecTBEHHO OMacHble AeAHWA, COBEpLUEH-
Hble B BO3pacTe 40 17 neT, He NpuU3HaOTCA npe-
CcTynneHMaAMK. [lena B OTHOLIEHUM YKA3aHHbIX UL,
OOJ/IKHbI NepesaBaTbCA KOMUCCUAM MO AeNlaM He-
COBEpPLUEHHOIETHUX.

B nuTepaTtype BblAeNAeTcA BO3PaAcCT, KOTOPbIN
OTHOCUTCA K TaK Ha3blBaeMoOW NOJIHON HeBMeHsAe-
mocTtn, — A0 14 net. B 370 Bpemsa BONA NO4POCTKA
Haxo4uMTCA Nog, BAUAHMEM, C O4HOM CTOPOHbDI, UH-
CTUHKTUBHbIX NOTpebHOCTeM, C APYrof CTOPOHbI —
APYrvX nuy, (poauTteneit, CBePCTHUKOB, CTapLUMX MO
BO3pacTy 1 T.4.). «Cy6beKTy 3TOro BO3pacTa uy»<a0
KaK AICHOe NOHMMAHWE O NPABOM W HENPABOM, TaK
M cnocobHOCTb CO3HaTeNbHOMO BbibOpa mexay 40-
6pom K 310M, a CnegoBaTesibHO, CNOCOBHOCTL K
camoonpeaenaemocTn»°2,

2 Kucraxosckuit A.@. Yxas. cou. C. 426.
ILIL ITycTopocieB 060CHOBaHHO MOJYEPKMBALT, YTO yKa3aH-
HbIII BO3PACT He AB/IAETCA Pas U HaBCerfa 3a/JaHHbIM, €ro Ipa-

Bonpocbl 0OTBETCTBEHHOCTU YKA3aHHbIX /1L, B Yro-
JIOBHOM Y/OXeHUn pelueHbl nHave. CornacHo cT. 41
YroNI0BHOIrO yNOXEHUA «HEe BMEHAETCA B BUHY npe-
CTynHoe aefaHue, yY4NHEeHHOe HecoBepLUEHHONETHUM
OT AECATU A0 CEMHAALATK NET, KOTOPbIN HEe MOr Mo-
HMMATb CBOWMCTBA M 3HAYeHME WM COBEPLUIAEMOrO
WM PYKOBOAWTbL CBOMMM NMOCTYNKaMm», T.e. B OCHOBE
peryinmpoBaHnA NexaT NoMIoOKEHUA O BMEHAEMOCTU
Anua. B cootBeTcTBUM CO CT. 39 YrON0OBHOIO YI0XKEHUA
«HEe BMEHSAETCA B BUHY NPeCTyrnHoe AeAHne, yYnHEH-
HOEe INLLOM, KOTOPOE BO BPEMSA €ro YYMHEHUA He MOT-
/10 NOHMMATb CBOMCTBA M 3HAYEHWE MM COBEPLIAEMO-
ro Wiv pyKOBOAMTb CBOMMM MOCTYMKaMM BCIeACTBME
60/1€3HEHHOr0 PacCTPOMCTBA AyLIEBHON AeATeNbHO-
CTW, NN 6ecco3HaATENbHOTO COCTOSHUSA, WU KE YM-
CTBEHHOrO HEPA3BUTUA, NPOUCLLEALLIENO OT TENIECHOTO
HeaocTaTKa UmM 6onesHmy.

B topuaunyeckoit nutepatype XIX B. nog4vep-
KuBaeTca: «Y4yeHMe O BUHOBHOCTM M ero 6onbLuan
WM MeHbluasa rmybuHa ecTb Kak 6bl bapomeTp yro-
noBHOro npasa. OHO MOKa3aTenb ero Ky/ibTypHOro
YPOBHA»®3,

Onpepensaa «BuAbl BUHOBHOCTMY, CoBeTCKoe
Yro/I0BHOE YNIOXKEeHME NPAKTUYECKU OOC/IOBHO UM-
NAemMeHTMpPoBaso GOPMYINPOBKM, 3aNOXKEHHbIE
B YronosHom ynoxeHun 1903 r. Tak, Ha3bIBalOT-
CA YMbILWNEHHAA N HEOCTOPOXKHAA GOpPMbl BUHbI.
Mpu sTom BUAbI BUHbI GOPMASbHO HE BblAENAOT-
€A, XOTA, cyaAa no AedbMHUUMAM, OHU HECOMHEHHO
nogpasymesatotca. B cT. 6 COBETCKOro yrosioBHOro
ynoxeHus (ct. 48 YroNoBHOro y10XKeHUA) roBOpUT-
ca: «[lpecTtynHoe AeAHME MNOYUTAETCA YMbILLIEH-
HbIM He TO/NIbKO KOTZ4a BMHOBHbIM }Kenan ero yyu-
HEHMA, HO TaKXKe KOraa OH CO3HaTebHO A0MNYCKan
HacTynieHne nocneacTsma, oOyc/NOBANBAIOLLENO
NPecTynHOCTb Cero AeaHUs»; NPecTynHoe AeAHue
NPU3HAETCA HEOCTOPOMKHbIM «HE TONbKO KOraa Bu-
HOBHbI/ €ro He MpeaBUAEN, XOTA MOT U OO/KEH
6bl71 OHOEe NpeaBUAETb, HO TAK¥Ke Koraa OH XOTA U
npeasuaen HacTynaieHue NocneacTBuA, HO JIerKo-
MbIC/IEHHO Mpeanonaran Takoe nocneacTene npe-
LOTBPATUTLY.

YronosHas OTBETCTBEHHOCTb 3a AeAHUE, COBEp-
Laemoe No HeOCTOPOXKHOCTU, HACTyMaeT TONbKO B
cneumanbHO NpPeayCMOTPEHHbIX Cay4YasX.

HUIIBI He OT/IMYAIOTCA HEM3MEHHOCTBIO. B pasHBIX CTpaHaxX OH
OIIpefieNAeTCA T0-PasHOMY MCXOfiA U3 PpsAfla 0OCTOATENbCTB, B
TOM 4YMCJIeé OKa3bIBAIONIVX BIMsAHNE HAa PAa3BUTHE TOAPOCTKOB
(TTycropocnes ILII. Ykas. cou. C. 209-215).

ITo atomy Bompocy Takxke cm.: borganosckuit A. Momnopasbie
npecrynauku. CII6., 1870; IBosge B.M. O BpOXIeHHBIX 1
NPpMOOPETEHHBIX CBOJCTBAX JleTell KaK 3adaTKaX MpPecTYIIHO-
ctu B3pocnbix. CIT6., 1896; Kucraxosckuit A.®. Monopble mpe-
crynHukn. Kues, 1878; Ilonos B. Kputnuecknit ouepk HoBoro
3aKOHA O IOHBIX IpeCcTyHmHMKax 2 moHA 1897 . M., 1898; Ta-
ranues H.C. ViccnegoBanns 06 OTBETCTBEHHOCTI MaJIOJIETHUX
[IPeCTYIHUKOB 110 pycckomy mpasy. CII6., 1871; llermos A.JI.
O6 yMCTBEHHOII PabOTOCIIOCOOHOCTI MAIONETHUX IPECTyI-
Hukos. CII6., 1903 u ap.
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Penppmrreitn I.C. IIpupopa ymbicna. M., 1898. C. 2.
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LEX WUSSIC:

«MpPOCTYNKN HAKa3bIBAOTCA MPU HAJIMYHOCTM
He TO/IbKO BWHbI YMbILW/IEHHON, HO U HEOCTOPOXK-
HOM, 33 MCK/AIOYEHMEeM CaydyaeB, 0cob60 3aKOHOM
YKa3aHHbIX».

Mo nosogy onpegeneHnAa ymbicia B Yronos-
HOM Y/OXEHUN B 0OBACHUTENbHOWM 3amnunCKe YyKa-
3aHO: MOHATME YMbIC/IA UAW BUHbI YMbILUNEHHOW
onpeaenseTca ABYMA NMPM3HaKaMM — CO3HAHWEM
CcoBepLIaeMoro M HanpasaeHWEM BOAU (KXOTEHU-
em»). *enaHue cocTaBaseT rMaBHbI MOMEHT 3TO-
ro BUAA BMHOBHOCTM, TaK KaK XenaTb WU Oaxe
OOMYyCKaTb YTO-IMBO BO3MOMKHO TOJIBKO MpPU CO-
3HaHUKM Xenaemoro. «Mo3ToMmy KOMUCCUS B CBOE
onpefeneHve NepBoro BMAA YMmbICla M BHecna
TOJIbKO MOMEHT XOTEHUA, HE YNTOMMHAA O CO3HAHUM
OENCTBYIOLLLEro, XOTA camo cobon pasymeeTcs, YTo
NPy paspeleHnn B KaKAoM OTAENbHOM Cay4yae
BOMnpoca 06 yMbILWIEHHOCTM 3TOr0 poaa cya, AoN-
EeH Mpe)Kae BCero YCTaHOBUTb HA/NMYHOCTb CO-
3HaHMA, a MOTOM Yy¥Ke onpeaenvTb Hanpas/ieHue
BONW AencTtBoBasluero»®t. KcraTm ckasatb, TakoM
e noaxod NPUMEHEH M Npu onpeaeneHun cyTm
YMbILWAEHHOM GOpPMbl BUHbI B YIOXKEHNM O HaKa3a-
HUAX YrONOBHbIX U UCMPABUTE/IbHBIX.

H.[. CepreeBcKnit roBOpUa He TONbKO 06 0co3Ha-
HWUM KaK MHTENNIEKTYa/IbHOM 3/IEMEHTE BUHbI, HO U O
npeaBUAeHUM HACTyNIeHMS NOCNeACTBUIA AeAHUA.

B Teopuu yronoBHOro npaBa HEOCTOPOXKHOW
dopme BMHbI HE MPMAABANOCh CAaMOCTOATE/IbHOIO
3HayeHuA. OHa paccmaTpuMBanach Kak AONosHeHue
K yMblLneHHoN popme BMHbI. H.C. TaraHUEB Bblae-
NAN ABa ero Buaa («ABa OTTEHKa»):

1) npu nepsom BMAE /NMLO CO3HABasO COBep-
laemoe AesHue, HO Y Hero He Bbl/1o KefaHua Ha-
CTYyNAeHUA NocneacTBUii — NpPecTynHas CamoHa-
AEeAHHOCTb;

2) Npu BTOPOM BUAE OCO3HAHME XapaKTepa Co-
BEpPLIAEMOro AesiHuA OTCYTCTBYeT — MNpecTynHas
HeBpPeXHOCTL>.

H.A. HekntogoB, npeanarasa nog HeEOCTOPOXK-
HOCTbIO MOHMMaTb TAaKOrO POAA AEAHUA, KoTopble
NPOMCXOAAT MO HEOCMOTPUTENbHOCTU INLA, Bblge-
NAn oBa ee BUAA:

a) NpocTas HeoCTOPOXKHOCTb (HEOCMOTPUTENb-
HOCTb) — /MU0 He NpeaBUAeno BpeaHbIX nocnen-
CTBM, HO MOI/I0 Bbl UX NpeaBUaAeTb Npn bosnbluel
OCMOTPUTENBHOCTY;

6) npectynHas HebpexxHOCTb (6ecneyHocTb) —
JIMLO He MO0 OXKKAaTb Bpe/ia OT CBOEro AeNCTBUA®.

Takum o0b6pas3om, B MepBOM C/y4ae aBTOPOM
NPUBOAMUANCH SNIEMEHTbI BUHbI, NPUCYLLME HEDpeXK-
HOCTM; BO BTOPOM C/ly4ae — 3/1EMEHTbI, XapaKTepu-
3yloliMe Kasyc (HEeBMHOBHOE MpUUMHEHME Bpeaa).
BeposaTHO, Ha No3WUMM aBTOpa CKasasocb obluee
BOCNPUATME HEOCTOPOXKHbIX AEAHUA KaK ciyyai-

> Taraunues H.C. Ykas. cou. C. 229.
% Tarauues H.C. Ykas. cou. C. 248.
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Hexmromos H.A. Ykas. cou. C. 58.

HbIX; KHEOCTOPOXKHOCTb byaeT He bonee Kak cay4ai
M B BUHY NMOCTaB/NEeHa BbITb HE MOXKET»>,

B LENIOM KOHCTPYKLUMA HEOCTOPOXKHOCTW, Npes-
CTaB/IeHHanA B IMTepaType (ecv oTBeYbCA OT HIOaH-
COB) CBOAMTCA K C/IeAYHOLLEMY: IMLO HE OCO3HAET Xa-
paKTepa coBepLUaembIX AeNCTBUIA, He NPeaBUANT ero
NnocneacTBuin, XoTs A0IKHO BbIIO U MOI/I0 CO3HABATb
COLEAHHOe W npeasuaeTb ero nocneactsus, nnbo
npeaguaeno nocneacTeua, HO HaZeAanocb Ux usbe-
»katb. H.[. CepreeBckuili Mo 3TOMy MOBOAY MULLET:
«MbI n03BOMM cebe KopeHHbIM 06pa3om PasonTmCh
B 3TOM BOMPOCE C rOCMoACTBYOLMM BO33peHMEM. ITa
KOHCTPYKLMA HEOCTOPOXKHOCTM OCHOBbIBAETCA Ha He-
NpPaBUJbHOM MPEACTABNEHUN, YTO YESIOBEK MONKET
HaXoAMTbCA K CBOEWN AEATENbHOCTU B CNEAYHOLLMX OT-
HOLUEHMAX: UMEeT BO3MOXKHOCTb MO3HaTb Pe3ybTaThl
CBOEl AeATe/IbHOCTU, HO TEM HEe MeHee He NMO3HaeT
MX; MMeeT BO3MOKHOCTb OCO3HaTb MPOTMBO3AKOH-
HOCTb AEeAHWA, HO TEM HE MEHee He AEenaeT 3Toro.
Moxem nn Mbl, AENCTBUTENBHO, AOMNYCTUTb TaKoe
cocTonaHue? — He Ao/MKHbI I Mbl, HAOOOPOT, Npu-
3HaTb, YTO €C/IM Ye/I0BEK B U3BECTHOM [AHHOM CIy-
Yae in cocreto He npesycMaTpUBan NOCNEACTBUA, TO
OH B 3TOM C/Ty4ae 1 He MOT NpeaycMoTpeTb? — Mbl co
CBOE CTOPOHbI YBerKaeHbl B nocneaHem»°s,

B cBOMX paccy*KAeHUAX aBTOP UCXOLMUT U3 TOFO,
YTO 3aKOH 00A3bIBAET rparkAaH BO34EPKNBATLCA HE
TO/NIbKO OT MOCTYMKOB, HAHOCALLMX HAIMYHbINA Bpes,
HO W OT AelCTBUI, 3aK/I0YatoLLMX B cebe onacHOCTb
NpUYMHEHUA Bpeaa.

B CoBeTCKOM yro/IOBHOM Y/IOXKEHWUU, KaK U B npe-
OblAYLINX YNOXKEHUAX, 3aKOHOAATENb He Bblaenset
«CTEYEHME YMbIC/IA U HEOCTOPOXKHOCTUY. Mexay Tem
3TOT BOMPOC B TEOPMM YrO/I0BHOMO MpaBa YyKe CTa-
BWJ/ICA, XOTA H3J0 CKasaTb, YTO CYLLECTBEHHOIO Mpo-
OBUXKEHUA B BbIABAEHUN CYLLHOCTU MPECTynaeHus,
coBepLliaeMoro ¢ Apymsa Gopmamu BUHbI, HA Hall
B3MNA[4, OCYLLLEeCTBUTb He yaanock. Tak, H.A. Hekntonos
rOBOPW/ O TPEeX TaKMX coveTaHusAx: 1) pasHoBpemeH-
HOe coBepLUEHNE YMBILIJIEHHOIO Y HEOCTOPOXKHOMO
NpecTynieHus; 2) coBepLleHne peanbHOl COBOKYIM-
HOCTW NPECTYN/IEHNI C pa3HbIMK GOPMaMM BUHbI; CO-
BepLUeHe naeanbHON COBOKYMHOCTM NPECTYNIeHUH,
OJHO U3 KOTOPbIX ABAAETCA YMbILNEHHbIM, Apyroe —
HEOCTOPOXHbIM®.

> Tam xe. C. 57.

B TO e BpeMs aBTOpP BBIGE/LUI TPU CIydas HAKa3yeMOCTH
HEOCTOPOXXHBIX ZHeAHMIl: 1) IpecTyIIeHWs, KOTOpble MOTYT
HoBJIeYb 3a c060it 0coObIT Bpex (cMepTh, MOMKOT); 2) MOMN-
IeficKasl HeIpaBfa, PV KOTOPOIT yIryleHue uim Ge3neiicTBre
HaKasbIBaeTCs1 HE3aBUCUMO OT (GOPMBI BIHBL; 3) IIPeCTYIICHIs
110 cy>x0e (HencronHeHe 0c060 BO3IOKEHHbIX Ha NI 00s51-
sanHocren) (tam xe. C. 57-58).

8 Cepreesckuit H.JI. Pycckoe yronosHoe mnpaso. C. 269.
ABTOp MICXOIMT M3 KOHIENIMyU HeocTtopoxkHocty IlITiobens,
OCHOBAHHOJ1 Ha y4eHIY O HEOCTOPOXKHOIT popMe BuHBI Deitep-
6axa. BmecTe ¢ TeM ero B3IVIAAbI 67IM3KO IPMMBIKAIOT K TEOPUM
Pymma (cM. 06 3ToM noipo6Ho: Uydaes A.V1. YTOmOBHO-IIpaBo-
Bole B3r/msizpl H.JI. Cepreesckoro. C. 77.)
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Hexmomos H.A. Ykas. cou. C. 59.
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Hcmopus eocydapcmea u npasa

B CoBeTCKOM YyrosioBHOM Y/IOXEHWUU BblaenA-
tOTCA ABE CTaAUMN NPECTYNIeHUA — NPUTroToBAEHUE
n nokyweHne®. MpuobpeteHne wMAM NPUCNOCO-
6neHne cpeacTsa gns NPUBEAEHMA B UCTIOIHEHUE
YMbILW/IEHHOTO MPEeCTYNHOro AesHus, ecin «OHO
6bl10 OCTAaHOBNEHO MO 0O6CTOATENbCTBY, OT BOAM
BMHOBHOIO He 3aBUCEBLIEMY», CYMTAETCA MPUro-
ToBneHnem. OHO HaKa3blBAeTCA TOMIbKO B C/y4asXx,
cneumanbHO NpeaycMOTPEHHbIX 3aKOHOM.

MoKyLWeHNneM NpuU3HaeTcs AeNCTBUE, KOTOPLIM
HauMHaeTcA NpuBedeHMe B UCMOJHEHME MpecTyn-
HOro AesHWA, COBEpPLLEHWE KOTOPOTO ¥Kenan BUHOB-
HbI, HO KOTOpPbI He bbls 3aBeplweH no obcros-
TeNbCTBaM, He 3aBUCALLMM OT ero BosW. Mokylie-
HWe Ha NpecTynjieHne ABAAETCS HaKasyemblM, HO
NPy 3TOM HaKasaHue cMardaeTcs (He MOXKeT 6biTb
Ha3HayeHa BbICLLIAA Mepa HaKasaHus, npeaycmo-
TPEHHas 3aKOHOM; Cyf, MMeeT MPaBo YMEHbLIUTb
HaKasaHWe, Ha3Ha4yWUTb ero yCA0BHO Mau BoobLie
0cBO6OAMUTb OT BCAKOTO HaKasaHms).

MoKyLLeHMe Ha NPOCTYNKW He BIEKYT HaKa3aHus.

YyeHne o nokyleHun bepet Havyano, NoXKanym,
¢ pabotbl O. lopernsga «OnbIT HAYepPTaHUA POCCUI-
CKOro yronioBHoro npasa»®l. Nog paccmaTpuBaemon

% ToBOpA O CTYNEHAX PasBMUBAIOLIENCA IIPECTYIIHOI JeATeNb-

HOCTM KaK IposAB/IeHuM BoBHe mpectynHoii Bomm, H.C. Taran-
IIeB JIOTMYECKY CBOTMII MX K TPeM TUIaM: «1) BO/IY 06Hapy»KuB-
1IeTics, 3aABUBLIel YeM-Tu60 CBOe ObITIe, HO He IIPUCTyTIaBIIel
elje K OCYLIECTBIEHUIO 3a/fyMaHHOrO; 2) BOM OCYIIECTBIIAIO-
1jefics, T.e. HOKYLIAIOUIENICA YYMHUTDL IIPECTYIHOE JiedHMe, 1
3) BO/IM OCYIL[eCTBUBLIENICS». B IIepBoM crrydae peus nzeT 06 06-
Hapy>KeH!) YMBIC/IA, He ABJIAIONIEMCS YTOJIOBHO HaKa3yeMbIM;
BO BTOPOM C/Iy4ae — O IPUIOTOB/IEHNY K COBEPUIEHNIO IIPeCTy-
IJIEHNS; B TPeTbeM — O IMOKYLICHNM Ha COBEpIIEHYE TPeCTYIIIe-
uus (Tarannes H.C. Ykas. cou. C. 290-291).

H.A. HexrooB HaspIBajl NEPBYI0 CTAIMIO «TOJIBIM YMbIC/IOM>.
«IIpecTymHas MbICIb, — IMIIET OH, — €CTb TOJMBKO Oe3HpaB-
CTBEHHOE JKE/IaHJe; 3aKOH JKe YTOJIOBHBIIL. .. IIPEeCTIeflyeT TOMbKO
mevicteus. IToceMy TONBKO YMbICEN, XOTA ObI ¥ OOHAPY>KEHHBII
BHEIIHNM 00pa3oM, HeHakasyeM. OTCTyIIeHne OT 3TOrO JOIy-
CKaeTCA B TeX C/Iy4asaX, KOIJjd MBIC/Ib AB/IAETCA OPY/IVIEM JJIA CO-
BEpIIeHIA IPeCTYIVIeHNA. DTO CTyday Clefyomye: 1) cioBecHble
OCKOpO/IeHNA 4ecTy; 2) MOACTPEKATEeNbCTBO K IIPECTYIICHMUIO;
3) IpecTyIIIeHNs 110 [ieIaM IeYaTHl, a PaBHO 4) IIPOM3HeCeH e pe-
Yeif, BO33BaHMsA, COYMHEHNA 1 IIPEBPATHOE BOCIMTAHNE U Pa3Bpa-
menue oHomectBa» (Hekmonos H.A. Ykas. cou. C. 62).

Mexpy TeM 3aKoHOJaTeNb cuntan uHade. CormacHo cr. 111 Ynoxe-
HIA O HAKA3AHMAX YTONIOBHBIX ¥ MCTIPABUTEbHBIX «M3bsABYBLINI
Ha C/I0BaX VM MMCHMEHHO, VTN 5Ke OOHAPYKMBIIVIT KaKUM-THO0
TeVICTBMEM HaMepeHle COBEPIINTD IPeCTyIUIeHNe, HAKa3bIBACTCs
3a CMe KaK 3a NpecTynHblil ymbicert. Caydan, B KOMX 3 yMBbICETI,
CMOTPs IO pOoAYy M BAKXHOCTU MPEIHAMEPEHHOIO IPECTYIUIEHNA,
Ha3HaYaeTCsA HaKa3aHe, IMEHHO O3HA4YeHbI B 3aKOHaX». B repsyo
odepenib pedb IJIET O HAKAa3yeMOCTV II0F0GHOTO POJa JIeAHMIA, OT-
HECEeHHBIX K YMCTY TOCY[AAapCTBEHHbIX IIPeCTYIVIeHMII (O IIpecTy-
ITeHWsIX MPoTyB CBALIEHHOI 0COOBI TOCYAAps MIMIIEPATOpa I Wie-
HOB VIMIIEPATOPCKOrO JJoMa — CT. 241, 242, 244, 249 u 253).

" Topernan O. OnplT HauepTaHMA POCCUIICKOTO YTOTOBHOTO

npasa. CII6., 1815.

Ananns pausoit paborst O. Topermsiga cm.: @enppmreitn I.C.
[maBHbIE TeueHNUs B UCTOPUY HAYKM YTOlOBHOTO IpaBa B Poc-
cun. M., 2003.

O paspaboTke aBTOPOM BOIIPOCOB O IIPUTOTOBJIEHNI K IIPECTYIIe-
HIUIO ¥ TIOKYIIEHMIO Ha npecTymienue cm.: CutHikosa AV, Pyc-
CKJie KpMMMHA/IMCTBI O TIPUrOTOB/IeHNM 1 ToKyLeHnu. Oper, 2007.

cTagmel aBTop NOHUManN AesiHue, KoTopoe He bblo
YYMHEHO A0 KOHLQA, TaK Kak He Obl1o MCNOMHEHO
npecrtynHoe HamepeHne®. Mpu 3TOM OH BblAEAAN
[ABa BUAA MOKyLLEeHUA: «banKaliee Nan CUAbHoe»
N «oTaaneHHoe uam cnaboe». «llepBoe ecTb Takoe
OesiHMe, C OKOHYaHMEM KOTOPOro COBEPLUMAOCH Obl
CaMO MpecTyn/ieHune... BTOPOe e COCTOUT B Npea-
YrOTOBUTE/IbHbIX TOKMO MOCTYMNKax K rMaBHOMY npe-
CTYMHOMY ZiesiHUI0» %, ABTOpP MMeeT B BUy COOTBET-
CTBEHHO MOKYLUEHWEe Ha NPEeCTyrnieHne U NPUroTos-
NleHne K npecTynneHuto. Mpruyem HaZo 3aMeTuTb,
yT0o O. [opernag roBopuT O ABYX BUAAX NOKYLUIEHUA.
OH nuweT: «/[lesHue... KOTOPOe BOCMPEenATCTBOBa-
/10 TOKMO BHELIHUMMK OBCTOATENbCTBAMM, WM Ke
NPEeCTYMHUK OT/IOKWUA NpeanpusaTrne OHOro 4o Apy-
roro BpemeHm»®, B 3Tom c/nydyae nepsoe ABAsETCA
BbIHYXAEHHO MNPeKpalLeHHbIM MOKYLIeHMEM, BTO-
poe — fo06POBO/IBHO OCTaBNEHHbIM.

Barnsabl IN. ConHuesa ¢dopmmpoBanmcb nog,
BANAHMEM BO33peHuii M.A. Geitepbaxa®. MocnegHuit
YKe UcXogun u3 Toro, YTo NPecTyrnieHne ToNbKO Tor-
03 MOYKHO CYMTaTb OKOHYEHHbIM, KOrAa COBEpLUEHbI
BCE Heobxoammble AEWCTBUA M HACTYMWIM BCe Mo-
CNefCcTBUA, XapaKTepusytowme ero. «O4HAKO e U
BHELLHee gesHue, YCTPeM/IEHHOe C HaMepeHueMm K
NpPou3BeAeHNI0 MOJIHOTO MpecTynieHusa (npeanpu-
HATOe npecTynneHune, conatus delinguendi B ganb-
HEeM CMbIC/IE) eCTb y¥Ke CaMo Mo cebe HapyLlleHue u
Nog/IeXKMT HaKasaHuto: 1) Korga OHO He COBepLUEHO
€[IMHCTBEHHO MO NPUYMHE BHELLHMX MPEMNOH, a He Mo
cBOBOZIHOM NepemeHe BoAM a), 2) Koraa camoe Jes-
HWe Mo BHEeLIHeMy KayecTBy CBOeMy (nocpeacTBeH-
HO MW HenoCpPeaCTBEHHO, bosblUe UAN MEHbLUE) C
npefHaMepeHHbIM NPECTYNIEHUEM B CBA3U NMPUYMH
COCTOUT — TO eCTb Koraa 6biBaeT npeasiexare/ibHo®
onacHo 6)»%.

OCHOBbIBasiCb Ha YKa3aHHOM  YTBEPKAEHWW,
lN. ConHueBs BblAeNsAN OKOHYEHHOe («coaeAaHHoeY,
delicta coufecta) u HeoKoHUYeHHOe («HecoaeAaHHOoEeY,
delicta attentata) npectynneHue. B nocnegHem cny-
yae, KaK yTBep»Jan aBTop, «CPeAcTsa He Bce npes-
MPUHATLI... U NPeaHaMEPEHHbIN BPeL, ... N0 BCTPETUB-
LIeMYCA MPenATCTBUIO WM MO APYrMM 0bCTosATENb-
CTBaM eLle He nocsieoBan»®e,

62

Topernap O. Ykas. cou. C. 93.
& Tam xe. C. 94.

6 Tam xe.

®  @empamreitn I.C. [l1aBHbIe TeueHNs B MICTOPUY HAYKH YIO-
noBHoro npasa B Poccun. C. 286-336.

¢ ABTOp pasmMyaeT J[Ba MOHATUA: 1) IIpefyIeXKaTeIbHO

(objective) u 2) nomnexarensHo (subjective). IlepBoe xapakre-
PU3yeT IIpefMeT VIV JTULIO, IPOTUB KOTOPOTO OCYIeCTBIISIETCS
[IpeCcTyIUIeHNe; BTOPOe — CaMOro MPeCTYIHMKA, ero 3/ble Ha-
MepeHust, TOOYXX/eHNsA BOMM K COBEPIIEHNIO HNPeCTyIUIEHNS,
HAPYIIEHNIO Ty)XVX IIPAB VIV ITO/IOKUTENTBHBIX 3aKOHOB (Peit-
ep6ax IT.A. Vkas. cou. C. 40).

7 Qertepbax IT.A. Vkas. cou. C. 39-40.

% Connues [LV. Poccuiickoe yronosHoe npaso. fIpociasib,

1907. C. 18.

Ne 12 (Tom XCVII) AEKABPb 2014



I0.B. 'PAYEBA, A.H. YY9AEB

LEX WUSSIC:

B 3aBMCMMOCTM OT CTeMNeHu peanusaumm npe-
cTynHoro Hamepenua U, ConHues Bblgenan B He-
OKOHYEHHOM NPECTYNIEHUN KTPU CTEMEHUY:

1) nokyweHue oTtaaneHHoe (conatus remo-
tus) — npuroToBUTE/IbHbIE AENCTBUA K COBEPLLEHUIO
npectynneHua. Takum obpasom, aBTop aKTUYECKU
OTOXKAECTBAAN MOKYLIEHWE U MPUrOTOB/IEHME K CO-
BEPLLEHWIO NMPECTYN/IEHMS;

2) nokylleHne MeHee oTaaneHHoe (conatus
proximus, inchoatus delicti) — HeOKOHUYEHHOE MOoKYy-
LIeHME, KOTOPOE MO CBOMM CBOWCTBaM MOT/I0 Npuse-
CTM K HaCTyMN/IeHWNIO NPECTYNHbIX NOCNeACTBUIN;

3) camoe bauxkaiiee nokyweHwe (summus
conatus) — OKOHYeHHOe MOKylleHWe, Korga Bce
HeobxoaMMble AeUCTBUA BbINONHEHbI, HO NPecTyn-
HbI pe3yibTaT He HacTynun®.

N.4. KaambikoB, HapAa4y CO CTaguMamu cosep-
WEeHMA NPecTynieHns, BepoaTHee BCEro, Brnepsble
daKTMyeckmn Bblgennn 4obpoBo/bHbIMA OTKA3 OT ero
MCMONIHEHWA, OTCYTCTBOBABLUMI B TO Bpemsa (Haya-
/10 BTOpoi nonosuHbl XIX B.) B 3aKOHOAATeNbCTBE:
«...MPECTYNHUK MO NPUrOTOB/IEHUMU CPeacTB K npe-
CTYMNEHUIO MOMKET OTKas3aTbCA OT COBepLleHusA
nocnegHero»’®. OH »Ke BblAENAN TaK Ha3blBaemoe
HerogHoe MoKyLleHue, Koraa gas peaansauum npe-
CTYMHOIO YMbICNAa NPUMEHANUCL HErogHble cpea-
ctBa. MpK 3TOM aBTOP UCXOAMN M3 TOTO, YTO MpwU
MCMONb30BaHUN 6E3YC/I0BHO HEroAHbIX CpeacTs
MOKyLeHWe OTCYTCTBOBA/NO, a MpU MPUMEHEHUM
OTHOCUTE/IbHO HEFOAHbIX CPEeACTB MOKYyLeHMe UMe-
no mecto’t. CheayeTt 3aMeTUTb, UTO COBPEMEHHbIE

% Tam xe.

OxoHYeHHOE ¥ HEOKOHYEHHOE NoKyIlenne Boifiensan B.K. Enma-
TheBCcKMit. CM. 06 atom nopgpobHo: Penpaurreits I.C. IlaBHble
TedeHMs B MCTOPUY HAayKM yronoBHoro npasa B Poccum. C. 392.

7 KammpikoB I1.JI. Yue6Hux yromosnoro mpasa. Yactu O6-
mwasg u Ocobennas. CII6., 1866. C. 125.

/I B Teopuy npasa 0 3TOMY II0OBOJIy TOCIIOICTBOBA/IM TPU HO-

3UIIMN: OJHM aBTOPBI OTPULIA/IN IPECTYIIHOCTD IIO0OHOTO pozia
IeiCTBUIL; Apyrue, HA0OOPOT, MPU3HABAIN X IIPECTYIHBIMU;
tpeTby (K kotopbiM orHOCKcA U I1.JI. KanMbikoB) BbImensm
7Ba BUJ]A TAaKOTO MOKYIIEHWS, CYMTasA OfIH U3 HUX YTOTOBHO
HaKasyeMBIM, APYTroil — HeT (aHa/n3 yKa3aHHbIX TOYEK 3peHMsA
oapo6uo cm.: ITycropocres ILIL Vkas. cou. C. 381-389).

B ct1. 37 CoBeTcKoro yrosoBHOro ynoxxeHus ropopurcs: «Ilo-
KyIIeH)M€e YIMHUTDH HMPECTYNHOE JeAHMEe OYEBMIHO HETOJHbIM
CPefCTBOM, BHIOPAHHOM II0 KpalfHEeMY HEBEXXECTBY MIN CyeBe-
PUIO, HEHAKa3yeMO.

Hapapny ¢ moxyienyuem ¢ HerOHbBIMI CPEICTBAMY BbIJIENANOCH
MOKyLIeHE Ha HEeTOJHbIA 06bekT. Ero Haju4ue, a rimaBHOE —
IPaBOBbIe TOCTECTBUA TAKUX JIeJICTBUII BbI3bIBA/IM B TATEPA-
type puckyccuio. Pap yuenbix (H.C. Taranues, H.A. Hexnronos
U [Ip.) IPU3HABA/IN UX yTONMOBHO MHAM(bEePEHTHBIMM, HEKOTO-
pore kpumyHanucThl (I.E. Kookonos u ip.) c4nTamm yronoBHo
HakazyeMbiMi. TpeTbs rpymmna yueHsix (A.D. bepHep u fip.) ne-
JIMIa paccMaTpyBaeMoe MOKYIIeHNe Ha /1Ba BUfA: TTOKYIIeHNue
Ha abCOMIOTHO HETONHBIN 00beKT (HacTamBala Ha ero Herpe-
CTYIIHOCTH) U HOKYIIeHe Ha OTHOCUTEIbHO HETOIHBII OO BEKT
(Ipu3HaBasia IPECTYIHBIM).

Yronosroe ynoxxenne 1903 I. pemiano 3TOT BOIPOC CIEYIOIIM
obpasom: «He mounraeTcs npecTyNnHbIM JiesHNe, HAaIpaBJIeH-
HO€ Ha IpeIMeT HeCyUeCTBYIOIUI MIN OUYeBUTHO HETOJHbIN
I/l YYMHEHVA TOTO POJja MPECTYIHOTO JIeTHNsA, KOTOpoe 3a-

KPMMMHAANCTbI fAaHHOe 06CTOATEeNbCTBO OLLEHMBA-
10T TaK Xe. Kpome Toro, N.[. KaambikoB Bblgenan
KaK CAMOCTOATE/IbHbIN BUZ, C/IOXKHOE MOKYLUEHWE, B
KOTOPOM HE3aBUCMMO OT UCMONIHEHUA HamepeHun
BMHOBHOIO COAEPXKUTCA MHOE OKOHYEHHOE NpecTy-
naeHue, HanpMmep NpUYMHEHUe Bpeaa 300P0BbI0
NpW HaIMYNK YMbICNA NPUYUHUTD CMEPTL’2.

Mo mHeHuto A.U. CUTHMKOBOM, NepBON NOMbIT-
KOM CO34aHMA HayYHOM TEOPMM NOKYLLIEHUSA Ha Npe-
cTynneHue asnaetca moHorpadua A.H. Opnosa «O
NMOKYLEHNN Ha NPecCTynjeHne No HayalamM HayKu
N COBPEMEHHbIM 3aKOHOAATENBbCTBAMY, ONybAMKO-
BaHHAA MO pelleHUo topugmyeckoro dakynbreTa
MmnepaTtopckoro MOCKOBCKOro yHuMBepcuTeTa B
1868 r.”® 310 yTBEPKAEHME OWNBOYHO. 3a 26 net
0o a1oro B 1842 r. B KasaHu Bbllwna B CBET pabo-
Ta H.B. PatoBckoro — y4yeHuka IJ1. ®orena — «O
NOKYyLWEeHNN Ha npecTynnieHue. PaccyxaeHue, co-
YMHEHHOE KaHAMAATOM PaTOBCKUM A1A NOAYyYEHUA
CTEMEeHM MarncTpa 3aKoHOBeAEeHUA» 4,

Mo mHeHuto H.B. PaToBCKOro, «nokylleHnem
Ha3bIBAETCA BHeELLHee, C 3/IbiIM HAMEepPeHUeM yuu-
HUTb NpPecTynaeHune, NPeanpPUHAToe AeNcTBUE, UK
onylleHne, NocpeacTBOM KOTOPOro He BCce TO Npo-
N3BeAeHO UM NOCeA0BaN0, UTO K MOHATUIO COBEp-
LLIEHHOro MPEecTyn/ieHna MNPUHAANEXUT»’. Takum
06pasom, NOKYLLIEHUIO NPUCYLLM: 310e HamepeHUne
(dolus); HenonHoTa AeAHUA WAW HEHaCTynJeHue
nocneacTBMi, NPUCYLLUX ONpeseneHHOMY NpecTy-
nnenuto. H.B. PaToBCKuUiA BbiCTynaeT nNpoTMs Npu-
3HaAHWA NpPecTynHOro NocieacTsMA BOOOLLE, Kak,
Hanpumep, U. ConHueB, NpU3HAKOM, OTFPaHUNYN-
BalOLMM OKOHYEHHOe MpecTynjieHne OT HEeOKOH-
YeHHOro. Bo-nepBbIx, B HEKOTOPbIX C/Ay4YaeB 3aKOH

MbIIUIeHO» (CT. 47). COBeTCKOe YTO/IOBHOE YIOXKEHIEe aHaJIo-
TUYHOTO IIOIOXKEHNS He COflepIKario.

ILII ITycTopocieB [OIIyCKaeT BO3MOXKHOCTD IIOKYILIEHNs TIPU
Ha/IMYMY HEOCTOPOXXHON (POPMBI BUHBI, HO TIPY 9TOM MCKJTIO-
YaeT MX HPEeCTYIHOCTb M HaKa3yeMOoCTb. «OCHOBAaHMSA ACHBI.
Y4MHUTEN HeOCTOPOXKHBIX ITOKYIIEHMII Ha YT. IPaBOHapyIIle-
HYSL B OTPOMHOM OOJIBIIMHCTBE CTy4aeB MIN BOBCE HE MIMEIOT
COCTOSHMA HPEeCTYIHOCTI, IV He CTPajalOT TOV HaIlpsXKeH-
HOCTBIO 9TOTO COCTOSIHUS, KOTOpasi TpeOyeT MpU3HaHUs IIpe-
CTYIHOCTH ¥ HaKa3yeMOCTH IOKyIeHus. [IpoBosriaiienne xe
IPeCTYHHOCTY HEOCTOPOXXHBIX ITOKYIIEHNUIT Ha YT. IIPaBOHAPY-
IIeHVS TIOJIBEPIIO Obl, PV 9TUX YCTIOBMUSX, MHOTO JIUL] HAIIpac-
HOMY IIPMBJICYEHNIO K YTOJIOBHOMY CY/Y U laXKe OCY>K/IEHUIO 1
Hakasaumio» (ITycropocnes ILIL Ykas. cou. C. 396).

Kputukys nosunuio ykasansHoro asropa, H.C. Taranues mu-
met: «ITo mpuuMHaM Cy6beKTUBHBIM MOKYIIEHNUe I0PUANIECKN
HEMBIC/IVIMO IIPU HEOCTOPOXKHBIX JIesIHUAX... B Halem mpase
TaKas HeBO3MO>KHOCTb BBITEKAET M3 CAMOTO OIIpefle/IeH s IIOKY-
IIeHN, KaK Hava/ia VI IpORO/DKEeH I IpYBefieHAe 3aJyMaH-
HOTO B MCIIONHeHNe. .. He Mo>keT ObITh He TONBKO IOKYLICHUA
Ha HEOCTOPOXKHBIE [IesIHIIs, HO 11 HEOCTOPOXKHOTO TTOKYLICHNUS
Ha Kakue 6bI To HY 6bUIO HIpecTymHble AesHus» (Taranmes H.C.
Vkas. cou. C. 304).

72 Kanmbikos IL]II. Ykas. cou. C. 124-125.

7 CurtHuxoBa A.V. Pycckyue KpYMIHAMUCTBI O IPUTOTOBJIE-
Hun 1 nokyumenun. Opern, 2007. C. 10.

7 Parosckumit H.B. O mokyennu Ha npecryrienye. Kasanb, 1842.
7 Tamxe. C. 16.
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LEX RUSSIC:

Hcmopus eocydapcmea u npasa

He CBA3bIBAET MOMEHT OKOHYaHMA NPECTYNAEHUsA C
HacTynjeHnem Kakmnx-nmbo obuLecTtBeHHO ONacHbIX
nocneacTsui, ANA 3TOro0 AOCTAaTOYHO COBEpPLUEHMS
CaMOro AeAHUA; BO-BTOPbIX, NOKYLIEHME CaMO MO
cebe cnocobHO NpPUYMHATL Bpea’®.

A.H. Opnos BbiCTynan npoTvMB NpPM3HAHUA OC-
HOBHbIM KpUTEPUEM BbIAENEHMA MOKYLIEHUA Ha-
MepeHue, NPEeCTYNHbIN ymbicen. «...Bce aTto umeet
JIMWb BTOPOCTENEHHOE 3HAaYEeHME U AONKHO ObITb
NPUHMMAEMO B COOBparKeHMe NULLb NPU peLleHnm
BOMPOCA, KaKOe NpecTynieHne Hayan NPecTynHuUK,
M COCTaBAAET /IN €r0 AENCTBME KOHEYHYIO LEeNb ero
0eATeNbHOCTU, UK eCTb TONIbKO CPeACTBO A8 ApY-
roro npectynneHua»’’.

B tBOpuyeckom Hacnegmn A.H. Opnosa rnas-
HbIM, MOKanyh, ABnAeTcs pas3paboTKka cocTasa
nokyweHua. ABTOp Bblaensetr ero 06beKTUBHbIE
N cybbeKTMBHbIE MPU3HAKU. K nepBbiIM OTHOCWUT:
a) AencTeme A0MKHO BbITb HanpaB/JeHO Ha coBep-
LLeHWe W3BECTHOro npecTynaeHus; 6) aelcteue
CTOWUT B TaKOW CBA3W C YMbILWAEHHbIM NpecTyne-
HWEM, N3 KOTOPOI ACHO BUAHO HaMepeHMe COBep-
WKTb TakoBoe. CyObeKTUBHbIM MPU3HAKOM Mpu-
3HaeT ymbICen BUHOBHOrO’®.

TakMm 06pasom, B JOKTPUHE YrONOBHOMO Mpa-
Ba CNIOXKMAMUCH ABA NOAX0OAA K ONpeAeneHUI0 NOKY-
LIEeHWA HA NpecTynjeHune, a cnefoBaTesibHO, K ero
OTrPaHUYEHUNIO OT CMEXKHbIX ABIEHUIA — MPUFOTOB-
JIEHMIO K MPECTYN/IEHMIO N K OKOHYEHHOMY NpecTy-
naeHuto. PasnnyaroTca oHM mexay coboit ocHoBa-
HWEM, MOJIOXKEHHbIM B Pa3rpaHUYeHMe CTaani co-
BEpLUEeHMA NpecTynaeHns. Ecim oTBneYbca OT HEKO-
TOPbIX HIOAHCOB, TO TaK Ha3blBaeMble 06EKTUBHbIE
TEOPUM WUCXOAAT U3 XaPaKTEPUCTUKM MPECTYMNHOM
OeATe/IbHOCTU, He A0CTUrLLEeln Tpebyemoi 3aKoHOM
NOJIHOTbI; CYObEKTUBHbIE TEOPUN — U3 XapaKTepu-
CTUKM BOAN, CTpEeMALLLENCA K nocAaraTenbcTsy. Oue-
HmBaa 3Tn Teopumn H.C. TaraHueB 3amevaeT: «...[nA
NPWU3HAHWA U3BECTHOM AEATENbHOCTM NOKYLIEHNEM
HeobxoaMMO A0Ka3aTb HA/IMYHOCTb CYOBEKTUBHO-
ro MOMEHTA, T.e. HeobxoAMMO [OKa3aTb, YTO 3Ta
0eATe/IbHOCTb Obl/la OCyLEecTB/EHMEM 37101 BON,
TaK Kak bnarogapsa TONbKO 3TOMY YCI0BUIO OHA U
MoJIy4aeT YroN0BHO HaKasyemblil xapakTep. B atom
OTHOLWEHUN O6BEKTMBHOE BO33PEHME OTHIOAb He

76 Tam xe. C. 5-10.

77 Opnos A.H. O nmokymeHnn Ha IpecTyIUIeHNe 110 HayajlaM
HayKI 11 COBPEMEHHBIM 3aKOHOflaTe/IbcTBaM. M., 1868. C. 7.

B cBA3K ¢ IpUBEEHHON IMTATOM OMIVIOOYHBIM ABJIACTCA YT-
Bepxpenne AVl CutHukoBoit o Tom, uto A.H. Opnos cuntan
CyODEeKTUBHBI 97eMEHT NTOMUHUPYIOLUM, OIIPeIe/AOLNM
CYIJHOCTb TIOKYIIeHVsA. JJaHHOe 06CTOATENbCTBO VM IIPUBOJIN-
JI0Ch B KaueCTBe XapaKTePUCTUKM PYCCKOTO 3aKOHOMATeNbCTBA,
COITTACHO KOTOPOMY «IIOKYILEHVEM Ha IIPeCTyTIIeHe TPU3HAET-
s BCAKOE JIENICTBIE, KOMM HauMHAETCS VU IPOJIOKAETCS TIPH-
BeJleHIe 3/I0T0 HaMepeHMsI B UCIOMHeHue» (CT. 9 YmoxeHns o
HaKa3aHWAX YTONIOBHBIX 11 ucnpaBuTenpHbix) (Opos A.H. Ykas.
cou. C. 30). Kak yKasbIBa/IoCh, B IIe/IOM TaK )K€ XapaKTepusyeTcs
nokyenne 1 Mo CoBeTCKOMY YTOTOBHOMY Y/IOXKEHMIO.

78 Opnos A.H. Ykas. cou. C. 30-51.

WrHOPUPYET 3HaYyeHMe MPecTynHOM BOAWU B MOKYy-
LUEeHMM, @ TONbKO A1 XapaKTEPUCTUKM 3TOM CTaanm
pa3BUTMA BOIN ULLLET BO BHE MPU3HAKOB 0ObEKTMB-
HOro CBOMCTBA...»"°,

CoBEeTCKOE YroN0BHOE Y/NOMKEHNE HE COOEPHKUT
06LLEero NOHATUA COBEPLUEHMA MPECTYMN/JeHUA B CO-
y4acTum, HeT Takon AedUHUUMU U B YrO/IOBHOM
ynoxeHuun 1903 r. B Teopumn e yronoBHOro npasa
npeanarasvcb pasfvyHble NOHATUA coyyvacTmA. Tak,
A.®. Kuctakosckuii nucan: «Korga npectynneHue
COBEpLUAeTCA ABYMA WAWN HECKONbKMMW cybbeKTa-
MW, TOF4A NPOUCXOAUT popma NPECTyNHOCTH, Ha3bl-
Baemas CTeYyeHMem MPEecTynHUKOB MM y4yacTUeM B
npectynaeHnn»®. Bce BbiCKazaHHble TOYKU 3peHUn
M.M. NycTtopocnes cBen B YeTbipe rpynnbieL.

K npeacraButenam nepBoi rpynnbl OH OTHOCKT
bepHepa, /lnucrta, H.C. TaraHuesa 1 ap. [Mog coyvactnem
OHW MPWU3HAIOT COBEPLLEHME MPECTYNIEHUA HECKO/b-
KMMM IML@MK, XOTA Bbl ABOE M3 KOTOPbIX MNOCTYNUAM
BMHOBHO WM «MPUTOM COYMbILUJIEHHO, T.€. HEe TO/MbKO
YMbILUNIEHHO, HO M 3Haa 06 ymbicne Apyr apyra». Ux
MHEHWe ABAAMOCH FOCMNOACTBYIOWMM B AOKTPUHE Yro-
JIOBHOIO npaBa. YueHble BTOpo rpynnbl (leinb, feliep,
lfenbluHep, Meliep, LLioTue 1 ap.) coydacTem cunTanm
BMHOBHOE YMbILEHHOE CMOCOBCTBOBaHWE HECKONb-
KWX JIUL, OCYLLLECTBAIEHWIO NpecTynaeHnA. TpeTbaA rpyn-
na (BuHauHr, Bupkmeliep, Bextep, MuHu, H.A. Cepre-
eBcuii U ap.), ecam abcTparMpoBaTbCca OT HEKOTOPbIX
YaCTHOCTEW, NPUCYLLMX B3FAAAM OTAENbHbIX €e Npea-
CTaBuTesNEN, COY4ACTUEM B NPECTYN/IEHNN CHUTAET BU-
HOBHOE COAENCTBME HECKO/bKUX /t0AEN COBEPLUEHWNIO
npecTynaeHus.

OcCHOBbI KOHLeNUMW npeacTaBuTeneit 4etsep-
TOW rpynnbl pa3paboTaHbl W.A. DORHUUKMME?, fanb-
Helllee pa3BMTME OHA NoydYnaa B paboTtax ero He-
MHOrouncneHHbIx nocnenosateneii (B.B. Ecunosa,
C.MN. MokpuHckoro, A. HukonagoHwn, b. letua w
E.M. Kynuwepa). N.A. PoNHULKMIA yTBEPKAAET, UYTO
coyyacTve B MPEeCTYNeHUN CyLLECTBYET TO/IbKO B BO-
06parKeEHNN KPUMWHA/IUCTOB, @ He B AEeNCTBUTE/b-
HOCTW. [Ae KPMMMHANWUCTbl BUAAT COyYacTue B npe-
CTYN/IEHUN, TaM Ha CAaMOM Jefle UMEETCA CTO/bKO
NPecTynneHni, CKONbKO YEeNOBEK y4yacTBYeT B €ro
coBeplueHnn. OueHMBasa 3TOT NOAXOL K onpeaene-
Huto coyyactumsa, M1, NycTtopocneB 3ameyaeT: «ITOT
B3M1A4, Ha COyYacTMe B NPEeCTyNJeHUN Ype3BblYaliHO
OPUrMHA/IEH, HO COBEPLLEHHO HE COCTOATENEH, MO €50
NoJIHOMY HECOOTBETCTBUIO C PpaKTaMmn AeNCTBUTEb-
HOCTU 1 TpeboBaHNAMM NTOTUKN S,

7 Taranues H.C. Ykas. cou. C. 302.

8 Kucraxosckuit A.D. Ykas. cou. C. 529.

BriepBble 0 coydacTym KakK CTE€4eHMI HECKONbKMX ITPeCTYIHIKOB
B ofgHoM npecrymieHny 3arosopun A.C. JKupses (Kupses A.C.
O cTeyeHMM HECKONBKMX IIPECTYIHMKOB IIPU OJHOM VI TOM JKe
npecrymtenun. Jeprt, 1850).

8t TIycropocnes ILIL Ykas. cou. C. 422-427.

82 @oitaumxmit V1.4, YronoBHO-1IpaBoBas JOKTPUHA O COyYa-

ctvn // YOpupndecknit BecTHuK. 1891. Ne 1.
83

ITycropocnes ILII Ykas. cou. C. 427.
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CnepyeTt 3amMeTUTb, YTO B A0OPEBOIIOLMOHHON
NiMTepaType AOMNYCcKanocb coyyacTMe U B HEOCTO-
pPOXHbIX npectynneHuax. Tak, .. lNyctopocnes
nuwer: «...Coyyactme ... eCTb BUHOBHOE U MPUTOM
YMbILWEHHOE WM HEeOCTOPOXKHOoe crnocobcTBoBa-
HME HECKO/IbKUX NI0AEeN BHELWWHUM AeNCTBUEM UK
6e3aenicTBMEM OCYLLECTB/IEHUIO BHELLUHEN COCTaB-
HOW YacTu NpecT. AeaHnA»S:,

CornacHo CoBeTCKOMY YrOJIOBHOMY Y/IOXKEHUIO
COY4YaCTHMKaMM NMPU3HAKOTCA ML, KOTOpble, Corna-
CMBLUNCb COBEPLUUTD AeAHME U AeCTBYA 3aBeA0MO
coobuia: a) HenocpeacTBEHHO YYMHUAW MpPecTyn-
Hoe AefHWe WM Yy4acTBOBA/M B €ro BbINOSHEHWUM;
6) NoACTPEKHYAN APYroro K COy4acTMio B MpecTyn-
HOM AeAHUK; B) BblM NOCOBHNKAMMK, AOCTABAABLIN-
MW CpeacTBa, YCTPaHABLUMMM NPENATCTBUA UM OKa-
3aBLIMMM MOMOLLb B COBEPLUEHMU MPECTyNAeHUA
COBETOM, «yKaszaHuem uau obelaHMem He npensT-
CTBOBATb €0 YYMHEHMIO UIN CKPbITb OHOEY.

Takum 06pa3om, BbIAENAKTCA WCMONHUTEND,
NnoAcTpeKaTeslb M MNOCOBGHMK; OpraHusaTop npe-
CTYNAEHUA NPU 3TOM He HasbiBaeTcs®. Mo obuiemy
npaBuay AencTBMA NOCOOHMKa NPU3HAOTCA MeHee
ONACHbIMM, NP OKA3aHUW HeCyLLEeCTBEHHOM NMOMO-
LM HAKa3aHWEe CMATYAETCA N0 OCHOBAHMAM, YKa3aH-
HbiMm B CT. 41 COBETCKOro yro/IoBHOro ynoxeHua. OT1-
BETCTBEHHOCTb COYY4aCTHMKOB 3a NPOCTYNoK andde-
PEHLMPYETCA: YrofIOBHOMY NPecnefoBaHuIO nogie-
KaT TONbKO NLA, «HEMOCPEACTBEHHO YYMHMBLUUE
ero WAM y4yacTBOBaBLUME B BbINOJIHEHWUM OHOIO»;
NoACTPeKaTeslb U MOCOBHMK HaKa3blBAOTCA TONLKO B
cnyyasnx, ocobo npesycMOTPEHHbIX 3aKOHOM.

B cT. 39 CoBeTCKOro yrosiIoBHOIO Y/I0XEHUA CO-
OEPKUTCA MPaAKTUYECKM 3HaYMMasas OroBOpPKa, Co-
FNAacHO KOTOPOM «0Ccobble INYHbIE OTHOLLEHUA U yC-
NIOBUA, oNpeaensArLLne, yCUIUBAOLWLME NN YMEHb-
LatoLLMe HaKazyemMocTb KOro-mbo 13 coyvyacTHu-
KOB, He BAMAIOT Ha OTBETCTBEHHOCTb ApYrux». Hago
3aMeTUTb, YTO aHaA/IOFMYHOE NOJIoXKeHMe obLero

Bbubnunorpadums:

XapakTepa 6b1710 6bl KcTaTh U B YK PD, KOoTOpbI Co-
OEPXUT NNLLb YKa3aHUe Ha TO, YTO «KCMsryatolme
WK oTaryatolme obctToATeNbCTBA, OTHOCALLMECS K
JIMYHOCTM OAHOTFO M3 COYYACTHWKOB, YYMTbIBAKOTCA
Npu Ha3HaYeHUM HaKa3aHMA TO/IbKO 3TOMY COyYacT-
HUKY» (cT. 67).

YnoxeHue perynampyeTt BOMPOCbl ocBoboXae-
HMA OT Yro/I0BHOM OTBETCTBEHHOCTWU. [nsA TaKo-
ro ocBoboxaeHus Heobxoaumo: 1) oTKasaTbcA
OT y4yaCTusA B COBEpPLUEHMM MPECTYNHOro AeaHus;
2) cBOEBpPEMEHHO MPUHATb BCE 3aBUCALLME MepPbl
ONA NpeaoTBpaLLeHns NpecTynaeHus.

YYyacTHMK MpecTynHoro coobulecTtBa, He y4ya-
CTBOBABLUNI B COBEPLUEHUM KOHKPETHOro npecTy-
NaeHuaA, HeceT OTBETCTBEHHOCTb TOJIbKO 3a y4YacTme
B coobulecTtse. B cootBetcTBuM co cT. 40 CoBeTCKO-
ro Yro/sioBHOTO Y/IOXEHUA «yyacTve B coobliecTse
ONA YYMHEHUA NPecTynieHus UAU B LWalKe, CO-
CTaBUBLLENCA ANA YYUHEHUSA HECKONbKMX NpecTyn-
JNIEHNI, HaKa3blBaeTcA B C/ay4asnx, 0cobo 3aKOHOM
YKa3aHHbIX».

CoBETCKOe Yro/IOBHOE Y/I0XKEHUE He pernameH-
TUPYET NPUKOCHOBEHHOCTb K NpecTynieHnto. Mex-
4y Tem B aMTepaType BblAeNANNCD:

1) nonycTMTeNbLCTBO — HEBOCMpPEnATCTBOBaHUE
COBEPLLEHUIO NPECTYNEHUS;

2) HegoHeceHMe — HecooblleHMe opraHam
B/1ACTM O rOTOBALLEMCA UIN COBEPLUEHHOM NPEecTyn-
NneHuu;

3) yKpbiBaTeNbCTBO — COKPbITME NULA, COBEp-
LUMBLUErO NPEeCTynieHne, opyamn 1 cneaos npecry-
nneHmns®,

KopOoTKo noabIToXnm nsnoxeHHoe. CoseTckoe
Yro/I0BHOE Y/1I0XKeHMe, B Lesilom 6a3npysacb Ha MHO-
rMX U3BECTHbIX TEOPETUUYECKMX NOCTyNaTax Yyroaos-
HOro npasa, He B MOJIHOM Mepe MUCMOo/1Ib30Ba0 BO3-
MOXHOCTM Yro/IOBHO-MPaBOBOMN HayKu, UMeBLUEN K
TOMY BpPemMeHW A0CTaTo4HO rybokue uccnegosa-
HMA MO OCHOBHbIM MHCTUTYTAM 3aKOHOAATE/IbCTBA.

1. Besepxos A.l., Kopoctenes B.C. MpoeKT YronosHoro ynoxeHusa Poccuinckoin umnepumn 1813 r. — Ca-

mapa, 2013.

wnN

8 Tlyctopocnes ILIL Yxas. cou. C. 428.

% H.A. HekrofioB BbIIETSUT: 1) IJIABHOTO MHTE/UIEKTYaIbHOTO

BIHOBHUKA (ITOfICTpeKaTe/s) — JIMII0, KOTOPOe 3a[fyMaJo Ipe-
CTYIIEHNe U HIOTOBOPUJIO K €r0 COBEPIICHNIO APYTHUX; 2) MHTeNI-
NIEKTYaTbHOTO OCOOHNKA — JIUII0, KOTOPOE He 3aMbIIIJIANO Mpe-
CTYIUIEHVe ¥ He TIPYHMMATIO QU3MYECKOTO YIACTIUA B €r0 UCIION-
HeHMM, OKa3bIBajIO /b MHTE/IEKTya/lbHOe COMEHCTBME MOf-
CTpeKatermo, pU3NIecKoMy BUHOBHVKY VM OCOOHNKY; 3) I/TaB-
HOTo (HM3IIeCKOTO BUHOBHMKA — JIMIIO, KOTOPOE He 3aMBILIIA/IO
HPECTYIUICHNE, @ COBEPIIM/IO €ro IO YroBOPY IIOACTPEKATeNs;
4) $usmIecKoro MOCO6HMKA — JINII0, KOTOPOE CaMO He COBepIIa-
JIO TIPECTYIUIEHVs, a JIUIIb COfe/CTBOBANIO VM (UIIIECKY TIO-
MOraJjio BUHOBHOMY Wi ero ¢usideckym nocobunkam (Hexro-
noB H.A. Vkas. cou. C. 72).

BepHep A.®. YuebHuUK yronosHoro npasa. Yactm O6wan n OcobeHHas. T. 1: Yactb Ob6wan. — CM6., 1865.
BoraaHoBckuii A. Monogasie npectynHukn. — CMo., 1870.

86

Hexmomos H.A. Ykas. cou. C. 77.
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Abstract

The article carries the analysis of the issues connected with defining the concept of crime in the Soviet
Criminal Code of 1918 which is practically unknown to the absolute majority of contemporary scholars
specializing in state and law history and in criminal law. Its basis was provided by the Criminal Code of
1903; that is why the authors compare definitions of crime contained in the given codes. The crucial issue
of the research is the evolution of the given concept in the framework of the criminal law theory which
by that time has been dealing with the scientific development of numerous problems of criminal law
including the concept of crime. The article carries the analysis of the viewpoints on this issue expressed
by the famous legal scholars of the XIX — the beginning of the XX centuries: A.F. Berner, S. Budzinsky,
A.F. Kistyakovsky, N.A. Neklyudov, A.N. Orlov, P.P. Pustoroslev, N.V. Ratovsky, N.D. Sergeevsky, V.D. Spaso-
vich, N.S. Tagantsey, L.Ya. Foynitsky, A. Frank, A.P. Chebyshev and others. By the time the Soviet Criminal
Code was compiled, in the theory of criminal law there had been elaborated different approaches to the
definition of crime. However, the commission members responsible for drafting the Code failed to make
use of the scientific materials which were at their disposal and preferred to confirm a formal definition
which lacked detailed information in terms of its concept and therefore was subject to profuse criticism by
legal scholars. Not only the concept of crime and its types have been subjected to analysis, but also such
institutions which are directly related to criminal law, namely stages of commission of crime and complic-
ity in the commission of crime.

Keywords
The Soviet Criminal Code, the Criminal Code of 1903, crime, criminal elements, reflection of the concept
of crime in the law, the concept of crime in the theory of criminal law, the debate on the definition of
crime, types of crime, stages of committing crime, complicity in the commission of crime, involvement in
the commission of crime.
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I'H. TOCKHHA

LEX WUSSICA

I'H. TocknHa*

LLITPA® N KOHOUCKAL A UMYLLLECTBA
KAK BAXXHEMLIVE CPEACTBA BOPbEDI
CNPECTYMHOCTbIO B MEPBbIE rOAbl
COBETCKOW BNTACTU

AHHOMayusA. B cmamee paccmampugaromca wmpacgh u KOHGUCKauua umyuwecmasa Kak
8UObI y20/108HbIX HAKA3AHUU U KAk saxcHeliuwue cpedcmea npomusodelicmeus npe-
cmynHocmu 8 rnepgbie 200bl cogemckKol eaacmu. B cea3u ¢ smum uccnedyromca poss
wmpagha u KoOHGUCKayuu umywecmsa 8 cucmeme mep 6o0pbbsi ¢ npecmynHocmMoto 8
PC®CP 8 nepuood ¢ 1917-1922 22., ocobeHHocmu u rpobsiemMbl Ux Mpas8o8o20 3aKperise-
HUA 8 AKMax pesosntoyUOHHO20 pagomaeopyecmaa, PyKosoodAauwux Ha4yasnax rno yeonos-
Homy npagy PCOCP 1919 2., YK PCOCP 1922 2. Takxce 8bIABAAOMCA UCMopuYecKue npeo-
MOCbIAKU, 3dKOHOMepHOCMU U meHOeHUUU CMAaHo8sAeHUA U pa38umus y20a08H020 3a-
KoHoOdamesnscmea 1917-1922 22. AeBmop 8 xo0e ucciedo8aHUA UHCMUMymos wmpagpa
U KOHuCcKayuu umyu,ecmaea rnpuxooum K 86i800y 0 mom, Ymo OaHHble 8Udbl HAKA3aHU
paccmampueanuce op2aHamu coeemckoli enacmu 8 ee rnepsoie 2006l 8 Kavecmeae 3¢-
ghekmusHbix cpedcma 6opbbbl ¢ y20s108HOU U noaumuveckol npecmynHocmeto. O yem
cgudemenbcmayem ux rpesasanuposaHUe Ha0 HAKA3aHUAMU, COCMOAWUMU 8 AuWeHUU
uau pu3u4ecKkom oepaHuyeHUU c8ob0o0bl, Npasosoe 3aKperseHue 8 MHO204UCEeHHbIX
MpasosbIX AKMAx pesostoyUOHHO20 npasomeopyecmeaa nepuoda 1917-1921 ee., uH-
meHCcUBHoe rnpuMeHeHUe opeaHaMu MeCcmHO20 rnpasomeopvyecmsa 014 peweHus no-
AUMUYECKUX U 3KOHOMUYEeCKUx 3a0a4 cosemckoli 8nacmu, NonosHeHUs Ka3Hbl U 3KOHO-
MUYecKoz20 nodasneHuUs ceepaHymMbix 3KCAyamamopcKux Kaaccos. LLimpag u KoHpu-
cKayuAa umyujecmea 8 paccmampusaemolli nepuod 8oicmynanu U noaAuUMuU4YeckKumMu, u
3KOHOMUYEeCKUMU Mepamu so30elicmauamu cosemckoli enacmu. Vix npasosas npupooa
u riocse npuHamus YeonosHoz2o kooekca PCOCP 1922 2. ocmaesanacb 80 MHO20M ¢huc-
KaneHol u noaumuyeckod.

Knrouessie cnosa: wmpacg, 0eHexcHoll wmpadg, KOHGUCKayua umyuecmaea, cekeecmp,
HaKa3aHue, 8udbl y20/108HbIX HAKA3AHUL, cucCmemMa yeos08HbIX HaKaszaHul, bopsba ¢
npecmynHocmoto, PesosntoyUOHHOE y20/108HOE MPABoMEoP1ecmea0, COBEMCKoe y20s108-
Hoe 3aKoHoOdamesbcmao.

ennkan OKTABPbCKas COLMAnNCTMYECcKas pPeBo-

JlouMA CTana nepenomHbiM cobbITUEM B UCTO-

pun poccuiickoro rocygapctea. OHa nosiekna
He TO/MIbKO M3MeHeHue Gopmbl MpaBaeHusa, Gopmbl
rocygapCTBEHHOIO YCTPOWCTBA, MEepPecTpoirKy noau-
TUYECKMX, COLMANBbHO-9KOHOMMUYECKUX, KY/BTYPHbIX
MPOLLECCOB, HO W POCT NPEecTynHOCTU. MpecTynHoCTb,
CYLWECTBEHHOE yXyALleHWe KPUMMUHOTEHHOW CUTya-
UMM CTa/In CBOETO pofda OTPayKeHWem MpPoMCXoamB-
LIMX B CTPaHe M 0bLLecTBe PeBOMOLMOHHbIX Npeob-
Pa30BaHWU U COLIMANbHBIX KaTaKkIM3MOB. PeBostoup-
OHHaA cuTyaums, Bcaes 3a lNepsoit MMPOBOI BOMHOM,
HensberKHo cnocobcTBOBasa POCTY YrO/IOBHOM npe-
CTYMHOCTU. «BbInylleHHble U3 TIOPEM YroJIOBHUKM

NPUHAAUC 3a rpabexxn u pasboun. Hacnnme 1 Bceos-
BO/IEHHOCTb, CA0OPEHHbIE PEBOHOLLMOHHBIMW JI03YH-
ramu, ctanm obblYHbIM SIBIEHWEM B OKTAOpe-Hos6pe
1917 r.», — nuwet A. CmblKanuH!. Xota odpuumanb-
HOW CTaTUCTUKM O COCTOAHUM NPECTYNHOCTU B MEPUOL,
1917-1924 rr. HeT, TaK KaK y4eT Koan4yecTsa npecry-
NAEHUA He OCYLLLEeCTBAASCA, B IMTepaType NpUBOAAT-
Csi TaKMe daHHble: ¢ 1925 no 1928 rr. 661711 oCyKAeHbl
3739 196 yen. (ans cpasHeHus: B 1909 r. — 175 040
TbiC. yen., 1910 r. — 158 825 Tbic. wen., 1911 r. —
176 343 Tbic. yen., 1912 r. — 176 898 TblIC. yen.), Bcero

! Cwmpikamua A. Co3faHne COBETCKON CyneOHOI cucteMsl //
Poccuiickas rocturus. 2002. Ne 2. C. 39.

© TockuHa H., 2014

*  TockuHa ManvHa HMKonaesHa — KaHAWAAT OPUANYECKUX HAYK, AOLEHT Kadeapbl TEOPMM U UCTOPUN FOCYAapCTBa

YNbAHOBCKOIO rocyAapCcTBEHHOIO YHMBEPCUTETA.
[irinka-20141@mail.ru]
432017, Poccua, r. YnbaHOBCK, yA. /lbBa Tonctoro, 4. 42.
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e 3a nepsble 10 nNeT COBETCKOM BNACTM YMCIO OCYHK-
OEHHbIX Npunbansmnocb K 10 maH Yen.? besycnosHo
3TM NOKas3aTe/IM He MOTyT B MONHOW Mepe MOKa3aTb
WUCTUHHOE MOoJoXKeHMe aen B chepe KPUMUHOTEHHOM
CUTYaLMM B CTPAHE M He TONbKO MO MPUYMHE OTCYT-
CTBMA TOUHbIX CTaTUCTUYECKUX AaHHbIX. Y)Ke B nepBble
rofbl COBETCKOM BIACTU YCUAMUANCH TOHEHWA MO NON-
TUYECKMM MOTMBaAM, 6opbba C KOHTPPEBOMOLMOHHbI-
MW NPECTYNAEHUAMM U, KaK CNeaCcTBUE, YBEUYMNOCH
KO/IMYECTBO OCYXKAEHHbIX 3@ COBEpLUEHME MPEecTy-
NAEHU NPOTUB COBETCKOWM B/IAaCcTW, Penpeccuin, Ha-
METUANCL TeHAEHUMU GOPMMPOBAHNS KapaTe/ibHOM
YFONIOBHOM MNOAUTUKN U NPU30HU3ALMN CTPAHDI.

CoBeTCcKoe rocyAapctBo NOCTaBMIO 33a4a4vy He-
MeZNEHHOTO MPUHATUA TFOCYAAPCTBEHHbIX Mep Mo
6opbbe ¢ YyronoBHOM M MOAUTUYECKON MPECTynHO-
CTblO KaK HeraTMBHbIM MOCNEACTBMEM PEBOOLMN.
B atnx ycnoBumAx npoucxofAat GopMmMpOBaHME KOH-
uenumm 60pbbbl C NPECTYNHOCTbIO NOCPEACTBOM Yro-
JIOBHbIX HaKa3aHW1, CTAaHOB/IEHWE COBETCKOM MpaBo-
OXpaHUTeNIbHOM cucTembl. Ha mecte ynpasgHeHHOoM
B8 mapte 1917 r. no peweHunto BpemeHHOro npasu-
Te/IbCTBa MNOJIMLMK, ONMLETBOPABLUEN CTapbli pe-
MM, CO30AETCA «HAPOAHAA MUANLMA C BbIBOPHbLIM
HaYyaNbCTBOM, MOAYMHEHHBIM OpraHamM MEeCTHOro
camoynpasneHua»®. NMoctaHoBneHnem HapoaHoro Ko-
mMuccapuaTa BHyTpeHHUx aen (HKBA) PCHCP ot 28 ok-
Ta6paA (10 HoAbpsa) 1917 r. «O paboueirt MUANLUU»*
paboyan mmanuma Hagensetca GyHKUMAMM MO BO-
opyKeHHoM 6opbbe ¢ BHYTPEHHEN 1 BHELLHEN KOHTp-
PEBOOLMEN U B LLETOM C MPECTYMNHOCTbLHO.

Mexagy Tem 3pPeKTMBHO NPOTUBOAEACTBOBATH
npodeccnoHaibHOM NPECTYNHOCTM Ppaboyas MUIMLMS,
nmesLlwan B 1917-1918 rr. xapaKTep MaccoBOi camo-
OeATeNbHOM OpraHM3aumMy TpyaAWmMXca, He morna. He
XBaTaN0 NPodeccMoHanbHbIX KaapoB, NPaBoOBOM opra-
HW30BaHHOCTU AEATENBHOCTU MUAMLMKU. MaccoBbiMM
CTann ABNEHMA CaMOCya, PacrnpaBbl, BCE03BO/IEHHO-
CTW, NONHOrO CyOBEKTMBM3MA NPU HA3HAYEHUWN U UC-
NMONHEHMM HaKazaHui. TpeboBasocb co3aaHne HOBOM
YrO/I0BHO-MPaBOBOW CUCTEMbI U MPUHATUE COBETCKOIO
YrO/IOBHOTO KOAEKCa, OTBEYaBLUMMM MOTpebHOCTAM,
LeNAM 1 334a4aM COBETCKOM BIACTU.

Yno)KeHne o HaKa3aHWAX YroJIOBHbIX U MUCnpa-
BUTENbHbIX 1845 r.°, YronoBHoe ynoxkeHue 1903 r.°

> TwmHckuit .V JleBMaHTONIOTUA: COLMOMOTYA MIPECTYITHO-

CTH: HAPKOTM3Ma, IIPOCTUTYLINY, CAMOYOUIICTB U APYTUX «OT-
knonennit». CII6., 2004. C. 216-217.

*  Iwnr. no: Konemacos B.H. OprannsanunonHo-paBoBbIe OC-
HOBBI CO37IaHMA coBeTcKol Mumuum // IIpo6ensl B poccnmii-
cKoM 3akoHopatenbcTBe 2012. Ne 2. C. 264.

* IloctanoBnenue HapopHoro Kommccapyara BHYTPEHHUX

nen PCOCP or 28 okta6ps (10 Hosa6ps) 1917 1. «O paboueit
muunun» // CY. 1917. Ne 1. Cr. 15.

> VioxkeHMe O HaKasaHUAX YTOJIOBHBIX M VCIPAaBUTEIbHbBIX

1845 1. // Poccuiickoe 3akoHogaTenbcTBO X—XX BB.: B9 1. T. VL.
3aKoHOyaTeNnbCTBO TepBoIl momoBuHbL XIX B. / mog o6y pex.
O.M. Ynucrakosa. M., 1988. C. 211-396.

¢ HoBoe yromoBHOe ynoxkeHue, Bbicouaiine yTBep>KfieHHOE

22 maprta 1903 r. CII6., 1903.

N 3aKpenieHHble UMUK KNECTHULbI HaKa3aHUN» He
COOTBETCTBOBA/IMN B3rNA4aM HO/bLUEBUKOB Ha CyLL-
HOCTb Yro/I0BHOW MOAWUTUKKM, NOHUMAHWE 3334y U
YHKUMIA Mep YrosoBHO-NPaBOBOro BO3A4ENCTBUA
B YCNOBUAX CTPOUTENBCTBA OOLLEHAPOAHOrO ro-
cypapctea. Mcnonb3oBaHWe [0OPEBONOLMOHHOM
CUCTEMbI YFONOBHbIX HaKa3aHUM B TaKMUX YC/OBU-
AX CTAaN0 HeBO3MOXHbIM. [ekpeT CHK ot 20 uiona
1918 r. «O cyae» (Ne 3)” 3anpeTun cyaam UCMosb-
30BaTb NpeXHee 3aKOHOAATENbCTBO.

B TO e BpemA OeATeNn COBETCKOM HCTULMU
NMOHMMaNU, YTO CAOXKUBLLAACA nocsie OKTABPbCKOM
pPeBONOLMM CUTYALMA NPABOBOro BaKyyma MOXKET
NPUBECTU K MOTEpe BCEX PEBOJOLMOHHBIX AOCTU-
YKEHWUIM M3-33a 3HAYUTENBHOIO POCTA MPECTYMNHO-
CTW, NPUYEM WM B3POC/AON U AETCKOW, U COCTOSIHUA
daKTMyeckm nonHom 6e3HaKa3aHHOCTU B CTpaHe.
Moatomy yxe nocne npmxoda B okTabpe 1917 r. K
BNacTK 60/bLLIEBMKOB OCTPO BCTA/1 BOMPOC O CO3Aa-
HWUM HOBOM CUCTEMbI BUAOB YroNIOBHbIX HAaKa3aHWUM
COBETCKOM pecnybnKM, HO OH He Obln pelleH Ao
npuHatua B 1922 r. YronoBHoro Koaekca PCOCP?
(YK PCOCP).

Co3paHue cuUcTeEMbl  YrofIOBHbIX HaKasaHui
PCPCP daKTMueckm Hauyanoch ¢ npuHaTUA [ekpeTta
CHK0T24 Hos6pa1917r. «Ocyne»’nekpeta BUMK
oT 7 mapTa 1918 r. «O cyae»'® (Ne 2), koTopble 3a-
Kpenunu obuine ykasaHuA 0 HakasaHuaAx. Cneayto-
wmnin aekpet Ne 3 — lekpeTt CHK o1 20 nons 1918 r.
«O cyge» coaepan 6onee nogpobHble yKasaHUsA
O HaKa3aHWAX, HAaNPUMep O TOM, YTO Mo Aefam, no
KOTOPbIM MPUCYXKAEHO B3biCKaHKUe cBbllwe 500 pyb.
WU NnlieHne cBoboabl cBbile 7 AHEeN, AOoNycKa-
FOTCA KaCCaLMOHHble Kanobbl B COBETbl MECTHbIX
HapoaHbIX cyaen (cT. 5). B To ke Bpems o nopsj-
Ke NpMMeHeHua WTtpada, paBHO M O KOHPUCKaALUK
MMYLLLECTBA, B HUX PEYM HE UAET.

LUTpad 1 KoHOMCKaUMA MMYLLLECTBA KaK HaKa3a-
HWA 33 coBepLUeHMe NPECTYNIEHNIA U NPOCTYNKOB
NPOTMB COBETCKOrO HapoZa NyTem MCMONb30BaHUA
neyaTn Bnepsble YCTaHAB/AMBAIOTCA MOCTAHOBAE-
Huem HKHKO ot 18 gekabpa 1917 r. «O peBoatouun-
OHHOM TpubyHane nedatu»'! (n. 8). [aHHbI aKT
OTHOCUT [OEHEXHbI WTpad M KOHPUCKauUo B
obueHapoaHyto cobCTBEHHOCTb TUMorpadum uam
MMYLLLECTBA WM3LAHUA MevyaTW, eciv OHU NpPUHAA-
nexaT NPUBNEYEHHBIM K CYyAy K MMYLLECTBEHHbIM

7 Hexper CHK PCDCP ot 20 nrona 1918 . Ne 3 «O cyne» //
CY PCOCP. 1918. Ne 52. Cr. 589.

8 Tlocranosnenne BIIVIK ot 01 urons 1922 r. «O BBegeHun B
mevicTBue YromoBHoro komekca PCOCP» // CY PCOCP. 1922.
Ne 15. Cr. 153.

?  Hexper CHK PCOCP or 24 nos6ps 1917 r. «O cyge» // CY
PCOCP. 1917. Ne 4. Cr. 50.

10 Hexper BIIVIK ot 07 mapTa 1918 1. «O cyme» (Ne 2) // CY
PCOCP. 1918. Ne 26. Cr. 420.

"' TloctanoBnenne HapopHoro xomuccapmuata OCTULINAN

PCOCP or 18 gexabps 1917 1. «O peBOIIOLNOHHOM TPUOyHaTe
nevary» // CY PCOCP. 1917. Ne 10. Cr. 156.
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caHKumam. [lpu stom noctaHosneHne HKKO ot
18 nekabpsa 1917 r., KaK, Bnpoyem, 1 nocseayoLime
akTbl — NHcTpyKumna HKKO o1 19 aekabps 1917 r. «O
peBOMOLMOHHOM TPUbYyHasne, ero coctase, Aenax,
noasexawmx ero BefeHuo, Hanaraemblx UM Ha-
KasaHUAX U O NopsfKe BeeHUA ero 3aceaHuniin?
(n. 2), AekpeTr CHK PCHCP ot 28 sHBapa 1918 r. «O
pPeBONOLUMOHHOM TpubyHane nevatm»® (n. 9) — He
COOEepP’KaT KOHKPETHbIX YKa3aHWi O pasmepe Je-
HeXKHOro WTpada, OCHOBAHUAX NMPUMEHEHUA CEK-
BECTpa MAM KOHOMCKALMM MMYLLECTBAa BUHOBHOIO
(4acTnuHOM MK 06LIE) U HE UCKAKOYAIOT NpUBe-
YeHMA K 06LLeyroNoBHON OTBETCTBEHHOCTM BMHOB-
HbIX /ML, TeM camMbIiM YKa3aHHble aKTbl OTKPbIAK
NpoCTop ANA NPUMEHEHMUA CYAENCKOrO YCMOTPEHMA
npu Bbibope BMAA M pa3mepa HaKa3aHUM, orpaHu-
Bas ero no CyLLecTBy TO/IbKO «PEBOIOLMOHHON CO-
BECTbIO M PEBOIOLMOHHBIM MPABOCO3HAHNEM» M,

Mo OTHOLWEHWUIO K AOPEBOJIOLLMOHHOMY YFrOM0B-
HOMY npaBy 3To OblN OYEBMAHDLIN WAr Ha3ad,. Kak oT-
medaeT A.C. }yKoBa, «B 4OPEBONIOLMOHHOM Poccum
ynpoyeHue pbIHOYHbIX OCHOB B KOHUe XIX — Hauva-
ne XX BB. NPUBENO K MOBbIWEHNIO 06LWErO YPOBHA
HOPMATUBHOIO PerynnpoBaHua WTtpada, K ysenmye-
HUIO WTPadHbIX CAaHKLUMIM B 3aKOHOAATE/IbCTBE, K 60-
Jlee YETKOMY 3aKpernJsieH1to NpoLueayp UCNONHEHUA
wrpada 1 NpPaBoBbIX NOCNEACTBUIA €ro HeynaaTbi»®>,
B OTHOWeEHUN KOHOMUCKALMWM MMyLLecTBa Cleayet
OTMETUTb, YTO Y/IOKEHME O HaKa3aHWAX Yronos-
HbIX N UcnpasuTesbHbix 1845 r., XoTA He OTHOCKAO
KOHPUCKALMIO K YroN0BHBIM M WUCMAPABUTENbHbBIM
HaKa3aHWAM, HO NMPU3HABAJIO UX IOPULNYECKMM MO-
cnepctenem. ®akTUYECKM NOAHAA KOHOUCKALMA U3
[OPEBONIOLMOHHOIO YroN0BHOIMO npasa bblna 3a-
MeHeHa KoHdUcKaumen cneumanbHoOM. YronoBHoe
ynoxeHune 1903 r. Ha3biBasio «OTObpaHMeE MMyLLe-
CTBa» B YMC/Ie AOMNONHUTENbHbLIX HaKasaHui. MNepe-
YeHb NPECTYNIEHUI U KPYT NPEAMETOB, MO MHEHUIO
[.B. TosnKkoBa, noanexalmx KoHdUcKaumum, B A0-
PEBOIIOLMOHHOM 3aKOHOAATENLCTBE OblAM CTPOro
onpefieneHbl B 3aKoHe™!.

2 UMucrpykuus HapopgHoro komuccapuata octuiyy PCOCP

ot 19 nexabps 1917 r. «O peBOMIOLIMOHHOM Tp1OYyHaJIe, ero co-
CTaBe, Jle/lax, MOJJIeXKAINX ero Be[[eHII0, HajlaraeMbIX UM Ha-
KasaHMsIX U O HOpsifiKe BefleHus ero 3aceganuit» // URL: http://
tehnorma.ru/doc_ussrperiod/textussr/ussr_114.htm (mocmnen-
Hee nocentenne — 4 amperns 2014 1.).

B TIexper CHK PCOCP ot 28 suBaps (10 ¢espans) 1918 1.
«O pesononyonHoM TpubyHane negarn» // CY PCOCP. 1918.
Ne 28. Cr. 362.

" Yyyaer A.J., Tockuna I'H. YromoBHOe HakasaHUe: pPeBO-

TIOIMOHHOE TIpaBoTBOpuecTBO // TocymapcTBo u mpapo: mpo-
O71eMBI, TIOUCKY peIleHWl, MPeIToXKeHNA. YdeHble 3aICKM
YIIbSIHOBCKOTO TOCY/IapCTBEHHOTO YHMUBepcuTeTa. Boi. 2 (6) /
niopt pef. AV, Uyuaesa. YibaHOBCK, 1998. C. 84.

5 JKykosa A.C. O mpuMeHEHUM VMMYILECTBEHHBIX CAHKIINI

B UCTOPUM OTEUeCTBEHHOTO YrOOBHOTO 3aKOHOJATeNbCcTBa //
Wcropus rocygapcrsa u mpaBa. 2013. Ne 24. C. 40.

16 Tonkos JI.B. Konduckanus umyuiecTsa Kak MHCTUTYT YTo-

JIOBHOTO TpaBa: aBToped. JUC. ... KaHJ. 0pyj. HayK. PA3aHb,
2010. C. 14.

AKTbl e peBOJIIOLMOHHOIO NPAaBOTBOPYECTBA,
Ha3blBasA CEKBECTP, AEHEeXHbl wTpad B uucie
BMOO0B YrONOBHbIX HaKa3aHWI, HE CoAEePKaAN MU-
HMMANbHOIO M MAKCMManbHOrO pasmepa wTtpada,
YeTKOro MOHMMAHMA OCHOBAHWI U NpesenoB Npu-
MEHEHMA YacTUYHOM MAM obLlen KoHbUcKauuu,
npefoCcTaBAAA pewaTb 3TU BOMPOCbl PEBOIOLLMOH-
HbIM TpuByHanam. HecmoTpa Ha 3TM HeLOCTaTKM
CO3,3aBAaEMOro0 COBETCKOro Yro/sIoBHOro 3aKOHOAa-
TEeNbCTBA, OYEBUAHO, YTO U AEHEKHbIN WTpad, U
KOHOMCKaLMA MMYLLECTBA BbICTYNaaM He TOMbKO
BMOAMM YroNIOBHOrO HaKasaHWA, HO M CpeacTBa-
MU 6OpPbObI C KIAaCCOBbIMW MPOTUBHUKAMMU, WH-
CTpyMeHTaMu ¢pUHaHCOBOro obecrneyeHMs BHOBb
BO3HMKLUMX MHCTUTYTOB BAacTu. B cTpaHe, B KOTO-
poli 6bln B3AT KypC Ha MOCTPOEHWE KOMMYHU3MA,
Bceobllee pPaBEHCTBO, CNPABEAAMBOCTb, 3TU Cpes-
CTBA M MHCTPYMEHTbI KaK HEeNb3A Nyylle oTBevanu
notpebHocTAM co3gaBaemoro COBETCKOro rocy-
AapcTea. MoatoMy cyabl U PEBONIOLMUOHHbBIE TPU-
OYHa/ibl aKTUBHO MX NMPUMEHANN 33 LUMPOKUIN Kpyr
OesHUIM — KaK NpecTynaeHun, Tak U UHbIX NpaBo-
HapyLLUEHNA.

Hackonbko addekTMBHbIMM B Hopbbe c npe-
CTYMHOCTbIO C TOYKM 3peHus 6onblieBUKOB 6binn
JaHHble BWUAbl YrOMIOBHbIX HaKasaHWi B nepuog,
PEBO/MIOLMOHHbIX NMpeobpasoBaHmnini 1917-1918 rr.
MOHO CYAMTb MO TOMY, 3@ KaKue NpecTynieHus
OHM yCTaHaBAMBANUCD. Tak, cornacHo dekpety BLUIMK
oT 9 maa 1918 r. «O npepocraBneHnn HapogHomy
KOoMMccapy MNPOAOBONLCTBUA Ype3BblYAMHbBIX MO-
HoMo4MIn No bopbbe c AepeBeHCKoM byprryasumen,
YKpblBatoLen xaebHble 3anacbl U CNeKyanpytoLen
MMn»Y KOHPUCKaLMA Ha3Ha4YaNacb 3a COKPbITUE U3-
ek xneba, HeBbIBO3 U3NMLIEK x1eba Ha CCbiMHble
MYHKTbI, pacTtoyeHune XxaebHbIX 3amacoB Ha camo-
roHky. No Aekpety CHK PCOCP ot 8 maa 1918 r. «O
B3ATOUYHMYECTBEY® NONHON KOHDUCKALMM Noa/IexKa-
710 UMYLLLECTBO NNLLA UMYLLLEFO K/acca 3a NosyyYeHme
WAWN [ayy B3ATKM, PABHO 3a MOKYLUEHME Ha HWX, a
no Aekpety CHK ot 22 utona 1918 r. «O cnekyna-
uMmn»*® — 3a HenpeacTaBAeHUE K perncTpaumnm nam
YYeTy NOAOTYETHBIX NPEAMETOB.

YUnTbIBas, YTO aKTbl PEBOJIFOLUOHHOIO YrON0B-
HOrO MPaBOTBOPYECTBA HE COAEPKANWN YKa3aHWUM
Ha KOHKpPEeTHble COCTaBbl NPECTYNAEHN, 33 coBep-
LUeHNe KOTOPbIX MPUMEHAAUCb WTpad U KOHOU-
CKaUMA MMYLLECTBA, He YCTaHAB/MBAIN PA3MepPoB
OEHeXHbIX WTpadoB, KpUTepues pasrpaHMyeHun
BUAOB KOHPUCKALMU, YCAOBUN NMPUMEHEHUS KOH-

17

Hexper BUVK ot 9 maa 1918 r. «O npepnocrapnenun Ha-
pomuaomy Kommccapy IIpomoBonbCcTBUA Upe3BbIYAHBIX ITOTI-
HOMOUUIT 0 60pbbe C JepeBeHCKOIl 6ypiKyasuell, yKpbIBaio-
1jeit X/1eOHbIe 3amacel 1 criekynupyoueit umn» // CY PCOCP.
1918. Ne 35. Cr. 468.

18 Iexper CHK PCOCP or 8 mas 1918 r. «O B3siTo4HMYe-
ctBe» // CY PCOCP. 1918. Ne 35. Cr. 467.

¥ JTexper CHK PCOCP ot 22 nions 1918 . «O crexymsanum» //
CY PCOCP. 1918. Ne 54. Cr. 605.
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duncKaLmm, cyabl Ha3Ha4YaAM HaKa3aHUA Mo CBoeMy
«ocobomy apLnHy». Tem cambiM AOCTUTANUCL He
TO/IbKO LLe/IN YrOIOBHOIO HAaKa3aHWsA, HO U NOANTU-
YyecKue 3agaum.

HasHauyeHue geHexHoro wTpada M KoHbUCKa-
UMM MMYLLECTBA B NepBble FoAbl COBETCKOM BNACTH
OCYLLECTBAANOCH HAPOAHBIMU CyAaMU U PEBOAIO-
LMOHHbIMK TpubyHanamu. Boobuie opraHbl cy-
nebHol BnacTu, co3aaHHble HosblUeBUKaMU, 06-
Napanu 6onbwoi cBob6oa0M B MOHMMAHUN BUAOB,
CPOKOB M pa3mMepoB HaKasaHW. PeBoslOLUNOHHbIE
TpubyHanbl B cootBetcTBMM ¢ Lekpetom CHK ot
28 aHBaps 1918 r. «O peBoAOLMOHHOM TPUbYHaNe
ne4yaTtm» noay4ymamn ropasgo 6onbliyto csoboay cy-
OEeNCKOro YCMOTPEHMSA, YeM 0OblYHble cyapl. [JoKa-
3aTeNIbCTBOM TOMY AIBAAETCA NOocTaHoBAeHMe CoBe-
Ta Pabouein n KpecTbsiHcKoM 060poHbI OT 25 aeka-
6ps 1918 r. «O aeseptnpcTee»?’, nossonssLIee pe-
BOIIOLLUOHHOMY BOEHHOMY TPUOYHaly HaKasbiBaTb
[e3epTUPOB «B Npeaenax oT AeHEXHbIX BblYETOB
(B yTpOEHHOM pasmepe NPUUYUTABLLETOCA 33 BpeMS
OTCYTCTBMS M3 YaCTU COAEPrKaHWA) 4O paccTpena
BK/IlOUMTENbHOY. [lpyroii npumep. POTHbIN TOBapu-
LLLeCKMI Cyh, MOT NPUMEHUTb K BUHOBHbIM AEHEX-
Hoe B3blCKaHMe He cBbliwe 300 py6. (n. 18 npurKasa
HapogHoro KomuccapmuaTta no BOEHHbIM Aenam ot
23 nona 1918 r. N2 613 «O pOTHbIX TOBAPULLLECKMX
cynax (MonoxkeHune)»?).

B cBA3M C 3TMM CTAHOBWUTCA MOHATHbIM, 4TO
wrpad M KOHOMCKauMA MMyLLEeCTBa B nepuog
1917-1918 rr. Ha3HAYaNMUCb He TONbKO 3a KOHTppe-
BO/IIOLMOHHbIE, rOCYAaPCTBEHHbIE, LO/KHOCTHbIE U
WHble MPEecTyn/jeHuA, NOCAratoLLMe Ha OCHOBbI CO-
BETCKOM roCcy4apCTBEHHOM B/1IACTU, KOPbICTHbIE MNpe-
CTYNAEHNA NPOTUB COBCTBEHHOCTU, MPECTYyNeHus,
CBA3AHHbIE C HapyLIEHNEM YCTAaHOBEHHbIX NPaBUA
OCYLLLECTB/IEHNS 3KOHOMMUYECKOWN (XO3RIMCTBEHHOM)
OeATeNIbHOCTU, HO M 3a MPOCTYNKM (Hanpumep, 3a
NIOXHble CBeAEHMA B NeyaTu, MpekpalieHue wuam
COKpaLleHMe NPOM3BOACTBA, CNEKYNALMIO, HAapyLle-
HWe HOPMATMBHbIX aKTOB, NMbAHCTBO U Ap.). LUTpad
N KOHOUCKaLMA MMYLLECTBA KaK Mepbl YroJI0BHOMO
NPUHYKAEHUA UMYLLLECTBEHHOMO XapaKTepa Npuymn-
HAMW onpeaesneHHble (B YyCNOBUAX COLMANbHON He-
CTabMIbHOCTM MOPOW KpaHe TAXKeble U He TO/IbKO
MMYLLLECTBEHHbIE) SINLIEHUS OCYXKAEHHbIM, BNEKIM
OrpaHMYeHMA UMYLLECTBEHHbIX MHTEPECOB Y/IEHOB
nx cemen. OgHaKO cneumasbHbIN NepevyeHb HeoT-
YYXKAAEMOIO MMYLLLECTBA B PacCMaTpMBAEMblii ne-
puvop, otcytctBoBan (4o npuHaTtua YK PCHCP 1922
r.), a BOMpocC O TOM, ABAANOCb /M KOHPUCKyemoe
MMYLLECTBO YECTHO A0ObITbIM UAW HET, NPaBOBOro
3HaYeHMA gna CcygoB M peBTpubyHasoB He UMen.

#  Tlocranosnenne Cosera Paboueit n KpecTbsanckoit 060-

poHbl ot 25 nexabps 1918 1. «O geseprupcree» // CY PCOCP.
1918. Ne 57.

21 TIpukas Hapoguoro Komuccapuara no BoennsiM Jlenam ot
23 mrona 1918 1. Ne 613 «O potHbIx ToBapuiieckux cygax (ITo-
noxenue)» // Vissectusa BIIVIK Cosetos. 1918. 30 urons.

CoOTBETCTBEHHO B aKTax PeBOJIOLMOHHOMO NpaBo-
TBOpYecTBa 06was (NpuHyauTenbHOe U3bATUE
Noboro MMyLLEeCTBa, MPUHAANENKALLETO OCYXKAEH-
HOMY) M cneumanbHaa (NPUHyAUTENbHOE U3bATUE
MMYLLLECTBA, MOJYY4EHHOTO B pe3y/ibTaTe coBepLue-
HUA NPECTYN/JIeHNs, a TaKKe Opyauii U CpeacTs ero
COBepLUEHMA) KOHPUCKALMA MMYLLECTBA He pasrpa-
HUYMBaANUCh. MNepeyeHb OpraHoB, YNOAHOMOYEHHbIX
pacrnopsKaTbC KOHPUCKOBAHHBIM MMYLLECTBOM,
3aKOHOAATENbHO TOXKE He YCTaHaB/IMBA/ICA.

CneagyeT OTMETUTb, YTO OOWMIA MOPSAOK KOH-
ducKaumm 6bin YyCTaHOBIEH HECKOIbKO MO3)Ke — B
Jekpetax CHK ot 16 anpena 1920 r. «O peKkBU3nLU-
AX U KOHPUCKaumMax»? n ot 17 oktabpa 1921 r. «O
nopsgKe PekBM3nLMU U KOHOUCKALLMM UMYLLECTBA
YaCTHbIX N, M 0bwecTB»?,

KoHdpUCKOBAHHOE MMYLLECTBO WU AEHEXKHbIN
wrpad, Kak NpaBuo, WAK B LOXOA rocyAapcTBa, HO
MOIIN NepesaBaTbCa U HEMOCPEACTBEHHO CEMbAM
KpacHoapmeliues, YyneHam PKI(6)*, apyrum «3a-
MHTEePeCcoBaHHbIMY» Cyb6beKTam, HO He Bcerga Ha
MOJIHYIO MMYLLECTBEHHYIO KOMMEHCaLMio noTep-
nesLwemy 3a coeplieHHoe npectynaeHue. A.A. lep-
ueH3oH 1 W.C. MpuHrays nuwyT: «lLtpadHble AeHb-
M nUayT B NOMb3y 0OLWECTBEHHOrO KanuTana, 4acTb
Ha Ky/JbTYypPHO-NPOCBETUTENIbHbIE Lean. MoTepnes-
WEeMy Ke YMniavyMBaloTCs AeNCTBUTENIbHO MpUYK-
HEHHble YObITKU» .

TaKoe nonoxKeHue aen o6bACHANOCb 06BEKTUB-
HbIMWM baKTOpaMM: HEHABUCTBIO K MMYLLLECTBEHHO-
My HepaBEeHCTBY, Pe3KMM 0DOCTpPEeHMEM KaccoBol
60pbbbl, NPOAOBOALCTBEHHON HAMPAMXKEHHOCTbIO B
CTpaHe, HeobxoaumocTbio PpUHaHcoBoro obecneve-
HuA Bnactn CoseToB M T.4. [ostomy WwWTpad 1 KoHOU-
CKauuA nmyLLectsa, HaunHaa ¢ 1918 r., paccmaTpu-
BA/INCb OPraHaMM COBETCKOM BNACTW MpeXKae BCero
B KayecTBe Mep 3KOHOMMYECKOro, MOSIMTUYECKOrO
XapaKkTtepa, opMamm HauMoOHaNM3aLMK, a YXKe MNo-
TOM BUAAMM YTONOBHbIX HaKa3aHWIA.

Moowpsa npoBeAeHWe KapaTesibHOW Yrosios-
HO-NPaBOBOM MOJIMTUKK, PEBOJIOLMOHHOE MPaBO-
TBOPYECTBO NPU3HAET WTPad M KOHDUCKALUIO UMY-
LL,EeCTBA OCHOBHbIMW M AOMOJNHUTENIbHBIMW HaKa3a-
HUAMK, NPUMEHSIOWMMUCA Hapaay C MWEHUEM
csobogpbl (C onpeaeneHnem cpoka uam 6es Takoro),
JIMLIEHMEeM HaBCeraa Uan Ha CPOK BCETro 3eMesIbHO-
ro Hafiena UM YacTum ero (Mokoc, oropoa, cas nT.n.)

22 Texper CHK ot 16 anperst 1920 r. «O peKBU3NIUSAX 11 KOH-
¢duckauusax» // COOPHUK JOKYMEHTOB 10 MICTOPUYU YTOTIOBHOTO
sakoHoparenbctBa CCCP u PCOCP 1917-1952 rT. / nop;, pep.
W.T. TonsakoBa. M., 1953. C. 71.

23

Iexper CHK ot 17 okTsa6ps 1921 1. «O mopsijiKe peKBU3M-
LM U KOHQYCKALMY MMYLIEeCTBA YaCTHBIX ML 1 0011ecTB» //
COOpHUK JOKYMEHTOB II0 MICTOPUIL YTOTIOBHOTO 3aKOHOJATEIb-
ctBa CCCP n PCOCP 1917-1952 rt. C. 107-108.

2 Tockuna I'H. YromoBHOe Haka3aHMe B 3aKOHOJATENbCTBE

PCOCP un CCCP (1917-1926 rr.) / orB. pen. A.VI. Yydaes.
YnpsaHOBCK, 2005. C. 28.

»  Tepuenson A.A., Ipunrays II1.C., Jypmanos H.JI., Vicaes M.M.
Vicropusa coBeTcKoro yronosHoro mpasa. M., 1948. C. 111.

Ne 12 (Tom XCVII) AEKABPb 2014



I'H. TOCKHHA

LEX WUSSIC:

(noan. «6» n. 4 noctaHoBneHuns CoseTa Paboueit 1
KpectbsaHcko O6opoHbl oT 3 uioHA 1919 r. No 287
«O Mepax K UCKOpeHEHUIO Ae3epTupcTean?).

MpaBOTBOPYECTBO B MepBble roAbl COBETCKOM
B/1ACTM B OTHOLIEHWUM WTpada N KoHOUCKALUU UMY-
wecrtea He 6bL10 MoOcCNefoBaTeIbHbIM UM CUCTEM-
Hbim. C cepeguHbl 1918 r. B HOPMATMBHbIX aKTax
TEPMUH «OEHEXHbIN WTpad» He MCcnonb3yeTcs.
B3ameH Hero B ekpete CHK o1 27 niona 1918 r. «O
nopazKe nepexona No YacTHbIM CAENKAM TOProBbIX
N NPOMbILIAEHHbIX NpeanpuaTuii n npeobpasosa-
HUA npeanpuatuii (npasuna)»?’, [dekpete CHK ot
28 HoAbpa 1918 r. «[MonoxeHne o0 YpesBblYaliHbIX
BOEHHbIX KOMMCCapax KenesHbix Aopor»?, npu-
Ka3e PeBBoeHcoBeTa Pecnybanku ot 4 mas 1920 r.
«06 yTBEpKRAeHNN [0N0XKEHMA O PEBOMOLMOHHbIX
TpubyHanax»?*° ynotpebnserca TepMuH «wTpad» B
3HAYEHWM HaKa3aHMsA.

B PykoBogAwWwMxX Hayanax no yrosioBHOMY npa-
By PCOCP ot 12 nekabpsa 1919 r.*° B cucteme Bu-
[O0B HakasaHui WTpad BoobLLE He Ha3blBaeTcs, a
B 3HAYEHMM CEKBECTPA NPUMEHSAETCA TEPMUH KKOH-
durcKaLma BCEro UAM YacTu umylecteay (n. 25), Ho
ero CoaeprkaHne 1 ycnoBuA NPUMEHEHUA KOHOU-
CKauMKM He onpeaenatoTca.

Tem He mMeHee 3TO He MelLano HapOAHbIM Cy-
[aM Ha3HayaTb wWTpadbl Ha OCHOBAHWM MHOrO-
YMCNEHHbIX MOA3AKOHHbIX aKTOB. PykoBoaalme
Ha4vana no yronosHomy npasy PCOPCP He npensaT-
CTBOBa/IM Ha3HayeHWto wWwTpada, Beab MNepeyveHb
HaKa3aHM 0603HaYasICcA KaK «MPUMEPHbIN» U NpU
onpegeneHnn Mepbl HakaszaHMA NPeanucbIBaaOCh
NPUMeHATb KnaccoBblii noaxoa (n. 12). HecmoTtps
Ha TO, YTO MaKCMMa/ibHble U MMHMMA/IbHble pa3me-
pbl WTpada B NPaBOBbIX aKTax TOYHO He yCTaHaB-
JIMBANIUCh, B HUX MOXHO BCTPETUTb PA3/IMYHbIE YKa-
3aHMA: Ha «npeaenbl» wrpada, Ha MakCUMasbHble
CyMMbI WTpada.

Camas 6onbluas cymma witpada (Kak anbrepHa-
TMBHOE HaKasaHWe apecTy A0 NATU MecaueB) — A0
50 Tbic. py6. — oroBapuBasacb n. 4 MNonoxeHua o

% Tlocranosnenne Cosera Paboueit u Kpectosirckoit O60po-
HBI OT 3 mioHA 1919 1. Ne 287 «O Mepax K MICKOpEHEHUIO Ie3ep-
tupctsar // issectusa BIJVIK Coseros. 1919. 4 nions.

7 Iexper CHK ot 27 miona 1918 1. «O mopsjke nepexoya Io

YaCTHBIM CZIE/IKaM TOPTOBBIX VI IIPOMBIIIJIEHHBIX IPEeATPUATUI
u npeobpasoBaHus mpennpusTnit (mpaswuia)» // COOPHUK 10-
KYMEHTOB I10 UCTOPUM YTONI0BHOTO 3aKoHomaTenbctBa CCCP n
PCOCP 1917-1952 rr. C. 33.

28

Hexper CHK ot 28 Hos6ps 1918 1. «IlonmoxeHne o upes-
BBIYAITHBIX BOEHHBIX KOMICCAapax >Ke/e3Hbix popor» // Coop-
HUK JIOKYMEHTOB IIO MCTOPUM YTOJIOBHOTO 3aKOHOJATENbCTBA
CCCP u PCOCP 1917-1952 rr. C. 40.

»  Tlpukas PeBBoeHcoBeTa Pecriybmuku ot 4 mMas 1920 r. «O6
yTBepKaenyy I10/10)KeHNsA O PeBOMIOIMOHHBIX TPUOyHamax» //
CO0pHNK JOKYMEHTOB TI0 MCTOPUM YTOTOBHOTO 3aKOHOJATe -
crea CCCP u PCOCP 1917-1952 rr. C. 74.

% Tlocranosnenne Hapkomiocta PCOCP ot 12 nexabpsi 19191

«PykoBopAmme Havama mo yronosHomy mpasy PCOCP» //
COOpHUK JOKYMEHTOB II0 MICTOPUY YTOJIOBHOTO 3aKOHOJATe/Ib-
crBa CCCP — PCOCP 1917-1952 rt. C. 60.

ypesBblYaliHbIX BOEHHbIX KOMMCCApax MeNne3HbIX
popor, yteepxaeHHoro Jekpetom CHK ot 28 HosA-
6pa 1918 r.3! ina ykpenneHus mep 60pbbbI € npe-
CTYMHOCTbIO WTPad MOr HafaraTbCsA HE TOIbKO Ha
KOHKPETHOE NI1LLO, HO M Ha BONIOCTH, CeNa, AEPEBHM.
B TaK Ha3blBaeMbll Nepmos, LLMPOKOro NpaBoTBOpP-
YyecTBA MAcC COBETbl KOMMCCApMaTOB, HapoAHble
CyAbl, PEBONIOLMOHHbIE TPUBYHAAbI, NOAMEHASA CO-
60 3aKoHOAATE/IbHble OpraHbl, YacTo caMu ycTa-
HaBAMBaAW pasmepsbl wrpados. Hanpumep, Coset
Ky3HeuKoro yesaHoro Kommccapmata NoCTaHOBUA
Ha3HayaTb WTpad Ao 1500 py6. 3a 20 pas/IMYHbIX CO-
cTaBoB npectynaeHunii®2, Kambllwesckuii CoBeT Haka-
3an 4 ¢pespana 1918 r. KamblweBcKoMy HapogHOMY
rNacHOMy CyZly NPUMEHATb, MOMUMO apecTa, obLe-
CTBEHHbIX paboT, Nepesayun BUHOBHOIO B pacnops-
YKeHue oblero cobpaHua, AeHeXKHOe B3bICKaHWe OT
25 no 300 py6.%3, a CamapKaH/ACKUIA PEeBONIOLMOH-
HbIX TPMOYHaN MOT B3bICKMBATb AEeHEMXKHble WTpadbl
8 cTeneHelt (C 3amMeHOM B c/ly4ae HECOCTOATE/IbHO-
CTV apecTom OT 3 AHel A0 3 Mec. OO TIOPbMOM OT
1 ropa go 5 net) ot 15 ao 10 000 py6.3
MpumeHeHne wTpada B [AaHHLIM Nepuog,
6b1n10 MHTEHCMBHBbIM. Mo oueHke .M. Kypckoro, B
1917-1918 rr. npumeHeHue wTpada npesanMpoBa-
10 Hag nuweHuem cBoboabl 6e3 onpeaeneHHoro
Cpoka (3a BTopoe nonyrogue 1918 r. — 56, 9%)*. B
LEeIOM K MMYLLLECTBEHHbIM B3bICKAHUAM Ha Karkable
100 ocyKAeHHbIX 6bl10 NpurosopeHo 8 1919 r. —
46 ven., 1920r. — 30, 1921 r. — 16 yen.*® Bugmnmo,
3TO Aasio ocHoBaHuA B.M. MankoBy npuntn B Co-
BPEeMEHHbIM Nepmnoa K aHaIOTMYHOMY MHEHUIO, YTO
wTpad 6bin ogHOM M3 Hanbonee pacnpocTpaHeH-
HbIX MEp Yro/IoBHOro HakasaHusa B 1917-1919 rr.>’
XOoTA HeNb3s He OTMETUTb TEHAEHLLMIO BO3PaCcTaHMUA
yncna U yaenbHOro Beca Haka3aHWM, COCTOALLMX B
NNLWEHNN UK GU3NYECKOM OrpaHMYeHnmn ceoboabl
(1920 1. — 42 441 vyen., 1924 r. — 788 686 yen.*®) u
COKpauleHuto gonu wrpada ao npuHatna YK PCOCP
1922 r. (1919 r. — 46% NpMroBopoOB O Ha3HaAYEeHUU
wrpada, 1920 r. — 30%, 1921 r. — 16%*). OTtya-

3t Tlekper CHK PCOCP or 28 Hos16pst 1918 1. «O BBefeHUN
BOEHHOTO TOJIOYKEHNS Ha yKenlesHbIX poporax» // CY PCOCP.
1918. Ne 86. Cr. 895.

32

Tepuienson A.A., Ipunrays II1.C., lypmanos H.JI., Vicaes M.M.
VicTopus coeTckoro yronosHoro npasa. C. 103.

3 Tam xe. C. 108—109.

3 Tockuna I'H. YronmoBHOe Haka3aHMe B 3aKOHOJATENbCTBE

PCOCP u CCCP (1917-1926 r1.). C. 32.
3 Kypckuit [I.VI. VIs6paHHble cTatby 1 peun. M., 1958. C. 54.

% Craructnyeckne pmaHHble // E>KeHeIenbHUK COBETCKOIL
octuiun, 1932. Ne 44, C. 45.

3 Mankos B.II. IlItpad kak yrogoBHOe HaKasaHIE II0 3aKO-
y

HOJATebCTBY LIAPCKOII, COBETCKOII 1 OoCcTCoBeTCcKoM Poccun //
Bectruxk Kasanckoro ropuideckoro nactutyta MBJI Poccun.
2013. Ne 11. C. 53.

3 Oruer I'YM3 3a 1923-1924 1. M., 1926.

¥ Tockuua I'H. YronoBHoe HakasaHue B 3aKOHOJATE/TbCTBE

PCOCP u CCCP (1917-1926 rr.). C. 84.
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LEX RO

Hcmopus eocydapcmea u npasa

CTM 3TO 6bINIO0 CBSA3AHO C HEBKJ/IIOYEHMEM B CUCTE-
MY Yro/IOBHbIX HaKa3aHWiA PykoBoAALWMX Hayan no
yronosHomy npasy PCOCP 1919 r. wrpada, HO BO
MHOTOM — M3MEHEHMEM KapaTesbHOM NOMUTUKN U
Ha4yaNoOM HOBOI SKOHOMMYECKOM NOAUTUKN B 20-€
rogbl XX B.

B nepBble roabl COBETCKOW BAACTU KOHOU-
CKaumsa MmyllecTBa, Kak cuuTatot [.B. /innaTtos?®,
B.A. MNeptan*t, A.A. MponoctuH*? U MHorne apy-
rme uccnenoBaTesn, TakKe NPUMEHSETCs aKTUBHO
M BbICTynaetT ogHOM M3 GoOpM HaUMOHANM3ALUNK,
3KCNponpuaLnm, YHUUTOXEHMA YaCTHOM cObCTBEH-
HOCTU, B LENOM 3KOHOMUYECKOMN U MONUTUYECKOM
MepOW CTAaHOB/IEHUA COBETCKOM BacTU. Henb3a He
OTMETUTb, YTO OHa MCMO/Ib30BaNach Ans obecneye-
HMA 3anacoB NPOAOBOJIbCTBUA U KaK BaXKHoe cpes-
cTBO 60pbObLI C FroI0A0M.

[anbHelwee ynopsaaoyYnBaHne HOpM O WTpa-
de M KOHPMCKauMM MMYyLLECTBA MPOAOIKUAOCH
B YK PCOCP 1922 r.%3, KOTOpbIV BKAKOUUA UX B CU-
CTeMy Yro/IoBHbIX HaKasaHui (N. «a», «e» cT. 32),
onpeaenni NOHATUA KOHOUCKALMM MMYLLECTBA U
wrpada (ct. 38, 39), ycnosusa, dopmbl U pasmepsl
NX MPUMEHEHUS KaK OCHOBHbIX U AOMOIHUTENbHbIX
HakasaHui (cT. 38, 39, 50), 3anpeTMn 3ameHsTb
wrpad AmweHnem ceoboabl (BO3MOXKHO, bblsia 3a-
MeHa NpuHyauTenbHbiMM paboTamu 6e3 coaeprka-
HUA nog, cTpaxen — ct. 39). Mo YK PCOCP 1922 r.
KoHUCKauMa nmyLLecTsa M WTpad TakKe npeayc-
MaTpMBaINCh 32 COBEPLUEHME PA3/IUYHBIX NPecTy-
MIEHUI: KOHTPPEBOOLMOHHbIX, NPOTUB MOPAAKa
yrpaBAeHWA, LOMKHOCTHbIX, XO3AACTBEHHbIX, UMY-
LEeCTBEHHbIX, BOUHCKUX U 4.

OyeBnaHo, 4Yto YK PCOCP 1922 r. umen 6onee
BbICOKMIA YPOBEHb 3aKOHOAATE/IbHOW TEXHUKN U, B
TOM YMcae, NPU KOHKPETMU3aLUMN Mep UMYLLECTBEH-
HOro XapaKTepa M NepBOHaYa/IbHO OTBEYA Le/IAM
M 3ag3a4aM YroloBHO-MPABOBON MOMUTUKM Havana
30-x rr. XX B. lNpn 3TOM B AaHHOM YrOoJIOBHOM 3a-
KOHE MOMKHO HalTWM MpUMepbl HE3PEesioCTU 3aKo-
HoZaTeNbHOM TeXHUKMU, TaK Kak YK PCPCP nopoi
He MPOBOAWT YETKOro pasrpaHuMyeHusa wrpada u
KOHdUCKauMM nmyLLecTBa. B yacTHocTH, pag, caHk-
umn OcobeHHol yactn YK PCOCP 1922 r. comep-
aT TEPMUH «MMYLLECTBEHHOE B3bICKaHME» U He
KOHKPeTU3MpytoT ero. Tem cambimM AaBas noBog B
TPaKTOBKE TEPMMHA «AEHEKHOE B3bICKaHWE» KaK
WwTpad MAN KOHOMCKaUMA MmylecTBa. ITa CUTya-

* JIumnaros [I.B. TeHe3nc Haka3aHuit, OTPAaHNYMBAIOIIVX VIMY-

IleCTBEeHHbIE IIPaBa OCYX/leHHoTo // Poccuiickuii crefoBaTesnb.
2006. Ne 5. C. 53.

4 Tleprmm B.A. IlpuMeHeHMe YronoBHO-IIPaBOBBIX Mep 0e3
y

MBOALUM OT OOLIeCTBA: MCTOPUYECKUIT OIBIT U COBPEMEH-
HocTbh. M., 2010. C. 38.

2 TIponoctuH A.A. Konduckanysa nmyuiectsa: pouioe, Ha-

crosiee, 6ynymee. M., 2011. C. 17.

#  Tapuosckmit B. Cynme6Has pempeccus B nudpax 3a

1919-1922 rr. // ExeHemenbHUK COBETCKOI rocTuimm. 1922.
Ne 44-45. C. 7.

uMA He HoBa AnA GOPMMPOBABLUETOCA COBETCKO-
ro yroJloBHOro npasa. B aKTax peBO/OLMOHHOIO
NPaBOTBOPYECTBA UX pa3rpaHUYEHMEe TOXKe YacTo
He NPOBOANNOCH, iYMAETCA, MO NPUYMHE e4NHOTo
NOHUMAHMA WTpada U KOHUCKALUM MMyLLeCTBa
KaK cpeactB 60pbbObl C MPECTYNHOCTbIO M 3KOHO-
MUYyecKoro obecnevyeHms COBETCKOW Bnactu. Ha-
npumep, cornacHo nocrtaHosneHuto BCHX PCOCP
oT 28 pekabpa 1917 r. «O 3anpelLeHnn npmBosa
npeameToB PocKOWM»** 3a KOHTpabaHay Mmorno
6bITb Ha3Ha4YeHO HaKasaHWe TIopbMa A0 ABYX NeT
M wtpad A0 KOHPUCKaUUM BCero nmyliecrsa. Ta-
KOe KayecTBO 3aKOHOLATE/IbHON TEXHUKM He Cho-
cobcTBOBaNO MNOBbIWEHUIO 3GEKTUBHOCTU Mep
60pbbbl C NPECTYNHOCTbIO, HO U CYLWECTBEHHO He
MOT/10 MOBAUATb HA Hee.

MpumeHeHMe WTpada U KoOHOUCKAUUU UMyLLe-
ctBa 1 B 1919-1925 rr. npogoaXano ocTaBaTbCA
CBA3AHHbIM C NO/IMTUYECKON N SIKOHOMUYECKOM Lie-
NecoobpasHOCTblO, PUCKANbHBIMU U KAAaCCOBbIMMU
33434amm rocyaapctea. M xoTa nx HasHayeHue BO
MHOrom He Bcerga 6bl10 obycnosneHo TpeboBa-
HUAMM aZLeKBAaTHOCTM YrONIOBHOMN OTBETCTBEHHOCTU
COAEAHHOMY, MUCNPABAEHUA OCYKAEHHbIX, BO3Me-
LLEeHMA noTeprneBWMM MPUYMHEHHOTO NpecTynie-
HMeM Bpena, NPEeBeHLMM, a Yale onpeaensanocb
dUCKaNbHbIMU U NOAUTUYECKUMU NMPENMYLLECTBA-
MW 3TUX YroNIOBHbIX HAKa3aHWM, OHM OCTaBaNMUCH
HAKa3aHMAMM LUMPOKOFO NPUMEHEeHMUA. YacTnyHan
KOHOMCKaLMA MMyLLECTBA He AnLAfa BUHOBHOIO
BCEro MMyLLECTBa, TeM CambiM 6blna rymaHHbIM
HaKasaHuWem, a WwTpad, BbICTYNAA «MATKMM» HaKa-
3aHMEM, Ha3Ha4YaeMbIiM B BOCMMUTATE/IbHbIX LEenax,
B/1€K A8 BUHOBHOTO ZleHeXHble nuweHuns (ot 100
0o 1000 py6. 30n0TOM).

C npuHatnem YK PCOCP 1922 r. KoHdpUcKaums
MMYLLECTBA U LWTPad 3aHANM BAXKHOE MECTO B CUCTe-
Me Yro/IOBHbIX Haka3aHuin. OpuumManbHO Ha HUX BO3-
Jlaranncb NpeBeHTMBHbIE 334a4K, TaK OHM Bblan cno-
COOHbI Y6eanTb OCYXKAEeHHbIX He CoBepLUIaTb HOBbIX
npectynneHnin. OgHAKo, Ha Haw B3rAg, AOCTUKe-
HWEe MPEeBEHTMBHbIX LeNeil YyronoBHOro HaKasaHus
nyTem yBeNMYEHUA NPOLLEHTA NPUMEHEHMA CyaaMM
wrpada M KoOHOMCKaUMM MMYLLLECTBA OblI0 BO MHO-
rom ¢opmanbHbim. C ogHoi ctopoHbl, CoBeTcKoe
rocyaapctso B 20-e rr. XX B. nocpeacTtsOM UX LLMPO-
KOro NPUMEHEHUsA peLlasno 3a4a4M BOCCTAaHOBIEHUS
HapOAHOrO XO3AMCTBA, BbITECHEHWA U3 HEFO YACTHO-
ro CeKTOpa, IMKBUAALLMM KNacca MMYLLMX, a C APYroM
CTOPOHbI — B nepuog 1922-1924 rr. otcyTcTBOBaAA
peanbHasA BO3MOXHOCTb UCMNOJIHEHUA HaKa3aHWW B
BUAE NPUHYAUTENbHbIX PaboT.

MosTomy npaBoBasa npupoaa wipada M KOH-
ducKkaumMm nmyulectsa B nepsble rofbl COBETCKOM
B/1aCTM Obl/la HEOAHO3HAYHOM: 3TO U BakHelLune
cpeactBa 60pbbbl C NPECTYNHOCTbIO, 3TO U BaXKHEN-

4 Tlocranosnenne BCHX PCOCP or 28 gexabps 1917 1. «O
3alpeleHnn NpuBo3a npexmeros pockoum» // CY PCOCP.
1917. Ne 10. Cr. 154.
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I'H. TOCKHHA

LEX WUSSIC:

lMe NoNUTMYECKUE U GUCKaNbHbIE UHCTPYMEHTbI
COBETCKOM BNacTu.

MoaBoasa utoru, cnegyeT OTMETUTL CeaytoLLee:
wrpad M KOHPUCKALMA MMYLLECTBA C NepBbIX
NeT CTAHOB/IEHWNA COBETCKOM BNACTU pPaccMaTpu-
Ba/Cb ee opraHamu B KayecTBe 3¢PPEKTUBHbIX
cpeacts 60pbbbl C YrONOBHOM M MOJUTUYECKOM
npecrynHoctbto. B 1917-1919 rr. Ha3HayeHue
wrpada NpeBaMpoBan0 Hafg HaKazaHWAMM, CO-
CTOALLMMWN B NNLIEHUM UAN PU3MYECKOM Orpa-
HWYeHMM cBobOAbI, M COOTBETCTBOBA/IO LENAM
YFrOIOBHOTO HAaKa3aHMA: Kapbl, yCTPaLLUEHMIO, BO3-
Me3aMio, BO3MELLEHMIO BPeaa rocyAapcTBy;
npasoBoe 3aKpenseHue wipada U KoHPUCKa-
UMM MMYyLLECTBA KaK BWAOB YrosIOBHbIX HaKa-
3aHUIN OCYLLEeCTBAANOCb B MHOTOYUC/EHHbIX
NPaBOBbIX aKTaX PEBOJIIOLMOHHOIO NPaBOTBOP-
yecTtBa nepmoga 1917-1921 rr.;

OopraHbl MeCcTHOro MpPaBOTBOPYECTBA PEBOIO-
LMOHHbIX HApPOAHbIX Macc CTPEMUAUCL NpPU-
MEHATb UX MHTEHCMBHO ANA PEeLIeHuA Moau-
TUYECKUX N SKOHOMMYECKMX 33434 COBETCKOM

BN1ACTK, NOMNOJHEHWNA Ka3Hbl U 3KOHOMUYECKO-
ro NofaB/ieHUA CBEPrHYTbIX 3KCM/IyaTaTOPCKUX
KnaccoB. COOTBETCTBEHHO OHM BbICTYMNaau He
TONIbKO 3KOHOMMYECKMMWU Mepamu BO3AeWn-
CTBMAMMU Ha NPECTYNHUKOB, HO U popmMamMm Ha-
LMOHaNN3aLMKN, SKCNPONPUALIMK, a UX HasHa-
YyeHue He BblI0 OrpaHUYEHO TONIbKO CAYYasMu
coseplieHuns npectyniaeHunin. OHM Hanaranaucb
M 3a coBeplueHne npocTtynkos. LUTpad HasHa-
Yya/cs B COOTBETCTBUM C MMYLLECTBEHHbIM MO-
JIOXKEHUEM OCYXAEHHOr0, B C/ly4ae HEBO3MOMXK-
HOCTM UCMONHEHUA 3aMEHACA Ha apecT, TIoPb-
MY, NPUHYAUTENIbHbIE PaboTbl U Ap.;

YK PCOCP 1922 r., yctaHoBUBLUMIA anddepeH-
LMPOBAHHYIO CUCTEMY YrOJIOBHbIX HaKasaHWW,
BrepBble BB/ 3aMpeT Ha 3ameHy LiTpada u-
weHnem csoboabl. KoHducKauma Bcero mam
YacT UMYLLLECTBA, WTpad Tenepb MOMIN Ha3Ha-
YyaTbCs M KaK OCHOBHbIe HaKa3aHWs, M Kak [0-
NoJIHUTENIbHbIE HaKa3aHuA. OAHaKo UX NpaBo-
Bas NpMpo/a ocTaBanacb BO MHOroM ¢u1cKanb-
HOM M NOJIUTUYECKOMN.

MnnHckMn A.U. [eBMaHTONOrMA: COLMONOTMA MPECTYNHOCTU: HAapPKOTM3Ma, NMPOCTUTYLUM, CaMoO-

"KyKoBa AC.O NPUMEHEHUN UMYLLLECTBEHHDbIX CaHKLI,Ml‘;1 B UCTOPUMN OTEYECTBEHHOTIO YroJioBHOro 3a-

Konemacos B.H. OpraHn3auMoHHO-NpaBoBble OCHOBbI CO34aHMNA COBETCKOW muaunumumn // Mpobenbl B

JNlvnaTos [.B. lfeHe3nc HaKasaHWii, OrpaHMYMBaAIOWMNX UMYLLLECTBEHHbIE NpPaBa ocyXKaeHHoro // Poc-

Mankos B.MM. LUTpad KaK yronoBHOe HaKasaHMe No 3aKOHOAATE/IbCTBY LLAPCKOM, COBETCKOM U MOCTCO-
BeTcKon Poccuu // BecTHUK KasaHcKoro opuanydeckoro nHctutyta MB/, Poccumn. — 2013, — Ne 11.

MepTtau B.A. MprMmeHeHMe yronoBHO-NPaBOBbIX Mep 6e3 N30/1ALMM OT 06LLECTBA: UCTOPUUYECKUI ONbIT
MponoctuH A.A. KoHbMcKauma nmyLiectsa: npowaoe, HacToslee, byayuwee. — M., 2011.
CmbikanuH A. Co3gaHue coBeTcKon cyaebHol cuctemsl // Poccuiickas toctruma. — 2002, — Ne 2.

TapHoBckuin B. CyaebHas penpeccua B undpax 3a 1919-1922 rr. // ExxeHegeNnbHUK COBETCKOM HOCTU-

TockuHa I.H. YronosHoe Haka3aHue B 3akoHoaatenbcrse PCHPCP n CCCP (1917-1926 rr.) / oTs. pea.
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FINE AND CONFISCATION OF PROPERTY AS
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IN THE FIRST YEARS OF THE SOVIET POWER
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Abstract

The article’s author considers fine and confiscation of property as types of criminal penalties and as the primary
means of combating crime in the first years of the Soviet power. In connection with this there has been analyzed
the impact of such measures as fine and confiscation of property in terms of fighting with crime in the Russian
Soviet Federative Socialist Republic in the period of 1917-1922 especially the peculiarities and problems arising
in connection with their legal confirmation in acts of revolutionary lawmaking, Directives on Criminal Law of the
Russian Soviet Federative Socialist Republic of 1919 r., the Criminal Code of the Russian Soviet Federative Socialist
Republic of 1922. There have also been singled out the historical prerequisites, consistent patterns and tendencies
of establishing and development of criminal legislation in the period of 1917-1922. In the course of the analysis
of the institutions of fine and property confiscation the author has come to the conclusion that these types of
punishment have been applied by the Soviet power in the post-revolutionary period as effective measures of
combating criminal and political offences. There is sufficient evidence which supports this viewpoint — the preva-
lence of the these types of sanctions over such types of sanctions as deprivation or restriction of liberty as well as
legal confirmation of these types in numerous legal acts of revolutionary lawmaking in the period of 1917-1922,
their extensive application by local lawmaking authorities for the solution of political and economical tasks dealt
with by the Soviet power, contributing to the public purse and economical suppression of the overthrown exploit-
ative classes. Fine and confiscation of property in the given period appeared to be both political and economical
enforcement measures of the Soviet power. Even after the adoption of the Criminal Code of the Russian Soviet
Federative Socialist Republic of 1922 their legal nature remained to a great extent fiscal and political.

Keywords
Fine, pecuniary penalty, confiscation of property, sequestration, punishment, types of criminal penalties, sys-
tem of criminal penalties, crime fighting, revolutionary crime lawmaking, Soviet criminal legislation.
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I'A. ?’KO/IOBOBA

LEX WUSSIC:

[LA. onob6osa*

OCOBEHHOCTW NPABOBOIO PEXKMMA
TOPTrOBJIA ANNKOIrOJibHbIMA HAMMUTKAMI
B BUHOAEJIbYECKNX PAMOHAX

AHHOmayusA. Ha ocHose aHanu3a 3akoHooamesniscmea 1881-1913 22., a makxe usyye-
HuAa mamepuanos MuHucmepcmea uHaHcos, npedcmasneHa ome4YyecmeeHHaA pem-
pocrnekmuga ocobeHHocmel MPABOB020 Pexuma Mopa0ossau CUPMHbLIMU HANUMKAMU 8
B8UHOOenbYeCKUX palioHax u Ha oKpauHax Poccuu. Packpsimel KOHKpemHble mepeol rpa-
sumesnscmea AnexkcaHopa Il u Hukonas I, pazpabomaHHbie npu aKMUBHOM y4yacmuu
MuHucmepcmea ¢huHaHco8, Mo onNMUMU3AYUU MPABOBO20 pe2ysaupo8aHUA mMop208nu
0/1K020/16HbIMU HANUMKAMU 8 YCaA08UAX AKYU3HOU cucmembl ux 0610#eHUA U coxpa-
HeHuA Ha4an c8o0b600HOU Mopeossu, ad Makice rnocaedyrou,e2o nepexooa K KaszeHHol
BUHHOU MOHOMoAUU. MU mepbl bblau NpuU3BaHsl ygeaudyums «numeliHbll» 0o0xo0 2o-
cydapcmea u obecrie4yums pa3gumuUe omevyecmseHH020 8UHOOesUs U CesnbCKoxo3Al-
CMBeHH020 BUHOKYpPeHUs, ¢ 00HOU CMOPOHbLI, @ Makxce npomusodelicmeosame ycunus-
welica asnKoeonu3ayUU HacesneHUs, Unu «0epadumes HAPOOHY MpPe38ocMms U HAPOOHYHO
HpascmeeHHOCMb» — ¢ Opyeoll. ABmMop NOKA3as1a, YMo MOUCK HOBbIX MPA8o8bIX peule-
Hul, obecrieqyusarow,ux 8biMoaAHEHUe 3a0ayY MPasos8o20 Pe2ynupoB8aHUs MOP2086sU KO-
2o/s1em, rnocmeneHHo Npusoous nNpasumenscmeo K bonswemy oepaHu4eHuto ceoboosbl
mop208au crnupmHeiMu Hanumeamu. OOHAKO HA nymu peanu3ayuu npUHAMsIX HOPM
CMoAAU npenamcmaeus omHio0b He MPAso8o20 NMOPAOKA.

Knroueasble cnoea: 3aKoH, CriupmHsle Harnumku, asaK020b, Mop208sis, nameHm, Had30p,

QOKYyU3, 20cy0apcmeo, MOHOMO/US, 8UHO2PAOHOE BUHO, BOOKA.

poBeaeHue nmnbepanbHbix pedopm 2-i no-

NoBuHbl XIX B., HayaToe B ycnoBuax aedu-

LUMTa rocygapcTBeHHOro 6toarkeTa, Bbi3blBa-
10 Heob6XO0AMMOCTb MOWUCKA AOMONHUTENbHbIX UC-
TOYHMKOB MX MHAHCUMPOBAHUA. B aTon cBA3M Ha
nosectky AHA AnekcaHgpom |l 6bina nocraBsieHa
HeobxoAMMOCTb MUTENHON pedopMbl, HEOT/IONK-
HOCTb KOTOPOM AMKTOBasacb Kak CaMMM HecoOoT-
BETCTBMEM CYLLECTBOBaBLUEN OTKYMHOW cucTembl!
Ayxy nnbepanbHbIX Npeobpa3oBaHMi, Tak U MHOTO-
YMCNEHHbBIMW 3/10yNOTPEBNEHUAMM OTKYMLUKOB? U
HaKOMMBLUMMMUCA HELOMMKAMM NO NUTENHbIM cbo-

' Ilpy OTKYIHOJ cCTeMe BBIPYYKa OT IIPOfaXKyl mureit (Bogi-

K, 1nmBa, Mena) " «Xap4Y€BbIX IPUIIACOB» B MUTENHBIX 3aBe-
[EHNAX NPeNoCTaB/IANACh OTKYNIINKaM B3aMEH IIpeaBapu-
TEJIbHOW BBIIIAThl MU B Ka3Hy COOTBeTCTByIOLLleIZ OTKYHHOIZ
CYMMBI. OTKyHa OTJaBa/IVICh LEJIBIMI yE€3aMU U I‘y6epHI/I}IMI/I,
4TO KOHLEHTPMPOBAJIO B PYKaX OTKYIIIMKOB-MOHOIIO/INCTOB
3HAYUTE/IbHBIC MTOXO/IbI.

* Tepckmit H.C. Ilnreiinble cOOpbl 1M aKkum3Has CUCTeMa B

Poccun. Victopudeckuit ouepk u HacTtosiiee nonoxerue. CII6.,
1890. C. 58-63; Kasennast npopaxa suna. CII6., 1900. ITpuo-
xerns. C. 43-44; ®@pungman M. V. Bunnas monononus. T. II.
Bunnasg monononus B Poccun. Ilr., 1916. C. 9, 25-31.

pam. 3akoHom oT 4 utona 1861 r.3 cyuiecteoBaslLuan
cucTeMa MUTENHbIX OTKYNoB Oblna ynpasgHeHa U
3ameHeHa 06/10KeHMeM CnMpTa akLM30M (No mepe
obpalleHna «BUHaA» B NPOAAXKy), a NUTENHbIX 3a-
BeAeHU — nateHTHbIM cbopom. C 1863 r. B EBpoO-
nemckom vyactm Poccumn n Cnbupu® B aeicteme bbiau
BBEZIEHbl NpaBuaa O pasapobuTenbHol (Manbimu
KOJIMYEeCTBaMM) NPoAaXKe KPEenKMUX HaNnUTKOB, OCHO-
BaHHbIe HA NPUHLMNE CBOOOAHOM TOProB/IN.
OpgHako 20-n1eTHMA OonbIT NMPaABOBOrO pPerysiu-
pPOBaHMA TOProB/AM CAUPTHBIMW HAMWUTKAMWU B yC-

> TIC3 Poccuiickoit nmnepyn. Cobpanne Bropoe (IIC3 — II).
T. XXXVI. Ne 37197. «Bpicoyvaiinie yrBepxaeHHoe IlomoxeHne
o nuTeitHOM cbope». VIMeHHOIT yKas, naHHbIT CeHary 4 Mo
1861 r. C. 39-70.

4 AKImM3Has cucreMa B3VMaHUS IIUTETHOTO Joxoaa B Poccuii-

CKOJi IMIIEPUM BBOJVIIACH IIOCTENEHHO: C 1 AHBapA 1863 . — B
Espomnerickoit Poccyn 1 Cubupy; ¢ 1866 1. — B rybepHmsx Lap-
ctBa [Tormbckoro; B 1869 . — B TypkecTanckoM kpae; B 1873 . —
B 3akaskaspe. C npucoegunennem K Poccun Kapckoit, Barym-
cKoit obmacreit u yacTu Beccapabun Ob1a BBeleHa 1 Ha 9TUX
TEPPUTOPUSAX, a C 1887 I. HelicTBME aKIM3HOI CUCTEMbI OBIIO
pacmpoctpaneno Ha 3akacrmiicknit kpait (Tepckuit H.C. In-
TeliHble cOOPBI 1 aKu3Has crucrema B Poccun. C. 78).

© onobosaTl.A., 2014

*

onobosa ManvHa AnekceeBHa — KaHAMAAT HOPUANYECKMX HAYK, LOKTOPAHT Kadeapbl MCTOPUKN rocyaapcTsa u

npasa MOCKOBCKOro rocyapCTBeHHOr0 topuandeckoro yHmusepcuteta umeHun O.E. KytadumHa (MIHOA).

[galina-zholobova@mail.ru]

123995, Poccus, r. Mocksa, yn. Cagosan-KyapuHcKas, 4. 9.
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LEX RUSS0

Hcmopus eocydapcmea u npasa

JIOBUAX aKLM3HOW CUCTEMbI UX 0BNOKEHMA BbIABUN
pas npobnem, HEOTNOXHOCTb B pa3pelleHnn Ko-
TOpbIX Oblla NPM3HAHA C BOLAPEHMEM MMMNepaTo-
pa AnekcaHgpa lll. B ycnoBuax coxpaHeHMA Havan
CBOOOAHOM TOProBAM ONTUMM3AUMA MEeXaHU3Ma
NpPaBOBOro PeryinMpoBaHUA TOProBaM aJKOrO/IbHbI-
MM HanuTKamu B Havane 80-x rr. XIX B. 6bl1a npu-
3BaHa YBE/INYNUTb MUTEMNHbIN A0OXOA rocyAapcTsa U
obecneynTb pa3BUTME OTEYECTBEHHOIO BUHOAENNSA
N CeNbCKOXO3ANCTBEHHOIO BUHOKYPEHUA, C OA4HOM
CTOPOHbI, @ TaKXe NPOTUBOAENCTBOBATbL YCUAMB-
Leincs afIKoronM3aumnm HaceneHus, Uam «orpaguTb
HapOAHYIO TPE3BOCTb M HApPOAHYI HPABCTBEH-
HOCTb» — C ApPYroi.

B uenax nogneprKaHMA OTeYeCTBEHHOMO BUHO-
Aenns ocobble npaBoBble HOPMbl pa3pabaTbiBa-
JIUCb U MPUHUMANUCL B OTHOLIEHUM BUHOZE/bYE-
CKUX PalOHOB U TEPPUTOPUN, rae NPon3BOANIOCH
BMHOKYypeHMe M3 BMHOrpaZda U Apyrnx GpPyKToB M
Aaron: KaBkasckoro Kpas, beccapabckoit, TaBpu-
YyecKkol 1 XepcoHcKon rybepHuUin, obnact BOMCKA
JoHcKkoro, TypKeCTaHCKOro Kpasa u Ap. 3aKoOHOM OT
12 nioHs 1884 r. 6b1/10 YCTaHOBAEHO, YTO BUHOTPaa-
HbI CNMpPT, BblpabaTbiBaeMbll Ha AENCTBYIOLLNX
Nno cafoBfafeslbyecKMM MaTeHTaM 3aBOAaX, MO-
eT 6bITb NpogaBaem B YepHOMOPCKOM OKpyre, B
KybaHcKon n Tepckoit obnactax n CTaBpomnoabCKom
rybepHUM TONBKO B OMTOBblE CKNAAAbl, @ B 3aKaB-
Ka3CKOM Kpae, Kpome TOoro, U AyxaHbl (3aBeaeHus
TPAKTUPHOro npombicna). MUHMUMANbHOE Konunye-
CTBO MOCTaBAAEMbIX MAPTUIA YCTAaHABAMBANOCH B
10 Begep; TONbKO B HEKOTOPbIX MECTHOCTAX 3aKaB-
Ka3CKoOro Kpasa no ocobomy paspelieHunto MUHU-
CTpa PMHAHCOB MOTra AOMYCKATbCA NPOAAXKA CNUp-
Ta B MeHbLUeMm KonunyecTse. bes B3ATUA NPOBO3HOIO
CBUAETENbCTBA AOMNYCKAICA MPOBO3 CNMPTa U BOA-
KM, NpeAHa3HaYeHHbIX TONbKO AnA cobcTtBeHHOro
notpebneHun, B KOANYECTBE A0 OAHOTO BeApa B 3a-
KaBKAa3CKOM Kpae U [0 Tpex BeAep — B OCTaNbHbIX
MECTHOCTAX, FAe NPoM3BOAMNOCL BUHOKYPEHME U3
BMHOrpaza n ¢pykToB. OTNYCK cnupTa 1 BOAKM U3
NUTENHbIX 3aBedeHui ¢ pasgpobutenbHol (ma-
NIbIMM KONIMYecTBamMM) Npogaker B 3aKaBKa3CKOM
Kpae 6bla1 OrpaHUYEH KOJIMYECTBOM HE CBbILlE Of-
HOro BeApa B oAMH pas®.

OfHaAKO 3TU OrpaHMYEHUs HA NPAKTUKe OKasa-
/IMCb BeCbMa CTECHUTENbHbIMU KaK A1A MEeCTHO-
rO CeNbCKOro HaceneHua, Tak U ANA 3aBOLYMKOB.
[o npuHATMA 3aKkoHa 1884 r. mecTHOe HaceneHue
06blYHO Aenano rogosble 3amnacbl CAMPTHBIX Ha-
MUTKOB, NpuvobpeTaa Mx HenocpeacTBEHHO C 3a-
Boga. OTHbIHE MOKyNaTb a/IKOro/lb HaceneHue Bbl-
HY»KAEeHO bbl/10 Yepe3 KabaTuMKOB U AyXaHLLNKOB,
obpalLanch 3a ABYMA—TPeMsA BeAPaMMN BOAKM B NK-
TeNHble 3aBeAeHNsA, 3a4acTyl0 BECbMA YAasleHHble

5

I1C3 — III. T. IV. Ne 2315. Bricouariire yrBep>xaeHHbIe [Tpa-
BWIA 1A GPYKTOBO- ¥ BMHOTPAZOBOLOYHOIO MPOU3BOACTBA.
Muenne Tocymapcrsennoro Cosera, Boicouaiiuie yTBep/eH-
Hoe 12 uiona 1884 r. Cr. 51-54. C. 365.

OT MX MeCTa KMTenbctBa. ITo OblNo CcOMpAXKEHO
¢ 6onblWwMMKM HeyaobcTBAaMM WM AOMNOJHUTE/NbHbI-
MW pacxofamu. 3aBOAYMKM Ke, B CBOK o4vepenb,
OO0/MKHbI OblIN AOCTaBAATL CBOM TOBap Ha AOCTa-
TOYHO 3HAYUTE/IbHblE PACCTOAHMA UM Hepeako Ha
MecCTe yCTyrnaTb ero rno HeBbIrogHoOM ans cebs ueHe,
Wb H6bl BO3MECTUTb pacxoabl NO NepeBO3Ke U Mo-
NYYUTb HaNMYHbIE AEHDBIN.

Moatomy c uenbto obaeryeHma ycnoBuin Gppyk-
TOBO-BMHOMPaAHOIO BWHOKYPEHWA HA CcafoBna-
OEeNbYyeckMx 3aBOJAX W MOOLLPEHUA BUHOALENUA
MwuHuctepcTtBom puHaHcoB B 1887 r. 6blan paspa-
60TaHbl U3MEHEHMUA 3TUX Npasua. [TOMUMO HOPM,
HemnocpeACTBEHHO KAacaBLUMXCA MOPALKa B3MMAHUA
N pasmepa aKkumsa c GpyKTOBOro M BUHOrPaLHOro
CNUpTa, a TaKXKe naTeHTHoro cbopa ¢ BMHOrpago-
BOZOYHbIX 3aBOA0B, OblI0 NPeaNoXKeHO OTMEHUTL
HEKOTOpble CTECHUTE/bHbIE MPaBMIa B OTHOLEHUN
npoaakM BUHOAENaMW BUHOTPAAHOIO BMHA, A TaK-
»Ke OTMycKa C 3aBOoA0B W NpoAaxu GppyKToBOro u
BMHOrpPaZHoro cnupTa®.

OAHOM W3 NPUYMH 3aTPYAHEHMA W, KaK cneg-
CTBME, COKpaLLeHMA cbbiTa BUHOFPALHOIO BMHA HA
MecTe, ABNANCA 3aKOHOAATENbHbIN 3anpeT Ha Mpo-
03Ky ero MasibiMu KosmyectBamu (pasgpobutenb-
HO) M3 KMAULY, M ABOPOB CaA0BAAAENbLEB — MECT
€ro HenocpeACTBEHHOIO NPON3BOACTBA U XPAHEHMSA,
pacnpocTpaHeHHbli Ha Tepputopmun CTaBpononb-
CKol rybepHumn, Tepcko n KybaHcKol obnacTelt.
[OevictByolwmmm Hopmamm (npum. 1 n 2 K cT. 287
YctaBa o nuTeiHoM cbope) Toprosns 6e3 B3ATMA Na-
TeHTa 1 6e3 orpaHMYeHns pasmepa bbiia paspeLlle-
Ha C BO30B, BbIOKOB, CYZL0B M IOA0K Ha PbIHKaX, N10-
LWaaaAx 1 NpucTaHaAx, Ho 6e3 npaBa cBa/MBaATb HOYKY
Ha 3eM/l0, @ PaBHO NOMeLLaTb ee MoA HaBec MAu
WMHOE MPUKPbITUE ANA 3aWMTbl OT AOXKAA, MOPO3a U
T.N. BUHOAenam ke KaBKa3CKoro Kpas Takasa TOpros-
NA pa3peLuanacb U Npu nx cagax.

OnpeseneHHble 3aTPyAHEHWA B peanmnsaumu
BMHOrMPaLHOro CNMpTa co34aBano U 3aKOHOAATE b-
Hoe 3anpeLeHne ero COBMECTHOM NPOJAXKN C BU-
HOrpagHbIM BUHOM MO NATEHTAM, YCTAHOBEHHbIM
Ans norpeboB pycCKUX BUHOTPAAHbIX BUH. Mexay
TeM BblOOpKa MaTeHTa Ha OMTOBbLIN CKAag, cnMpTa
TpeboBana 3HAUMTE/IbHBIX PACX0[0B, 3a4ACTYIO He
COOTBETCTBYIOLLMNX 06 bEMAM TOProBAM STUM CNNP-
ToM. OCOHEHHO YYBCTBUTE/IbHBIM 3TO 3aTPYAHEHUE
CTAaHOBWUAOCb AN KU3MAPCKMX 3aBOAYMKOB, Mpu-
BO3MBLUMX CBOM CNMPT BMECTe C BMHOMPaZHbIMU
BMHaMM Ha HwuKeropoacKkyro Aapmapky. Mostomy
ynpasaawowmin MmuHuctepctsBom GUHAHCOB «B BU-
Aax obneryeHna TOprosan BMHOrPaZHbIMK BOAKA-
MW 1 BOSMOKHOFO COAENCTBMA K UX pacipocTpaHe-

¢ OObAcHNUTeNbHAsA 3amucKa MUHMCTEpPCTBa (UHAHCOB OT

23 mapra 1887 r. Ne 991 «O6 m3MeHeHUM U TOLOTHEHUM Jieii-
CTBYIOLIUX IPABUI O GPYKTOBO- ¥ BUHOTPAJIOBOJOYHOM IIPOM3-
Bozictse. C. 27 // Poccuiickmit TOCymapCTBEHHBIN MCTOPIIECKIIT
apxus (PTTIA). Matepuasisl 10 M3IAQHUIO IPABIUI OTHOCUTEIBHO
BMHOTPaJHOrO ¥ GPYKTOBOBOIOYHOTO IPOM3BOACTBA. b.m. B.r.
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HUIO, Nosiaran 6bl Nose3HbIM AOMNYCKaTb, C ocoboro
paspeLLeHuns, Kak XpaHeHune, Tak 1 Npogaxy (onTto-
BYIO) BUHOMPaAHOM BOAKWN BbICLLEro cOpTa (pyccKo-
ro KOHbAKA, KM3NSIPKK), U3 MPOEKTUPYEMbIX OMTO-
BbIX CK/IAA0B ANA NPOAAMNKWU PYCCKMX BUHOFPALHbIX
BMH, @ TaK}Ke paspellaTb B 03HAYEHHbIX CKAaZax U
XpaHeHWe BUHOrpagHoro cnupTa, notpebHoro ana
caabpuBaHua BUHA» .

OTN NONOXKEHMA 3aKOHONPOEeKTa NoayyYnan Bol-
coyaiiwee yTBepxaeHue 15 mioHs 1887 ., u c 1 cen-
TA6pPA TOro *ke roga B3ameH lNpasun 1884 r. Ha Tep-
putopmn KaBKasckoro Kpas, AcTpaxaHckoi, becca-
pabckoi, TaBpuyeckoi, EkaTepnHocnaBckon n Xep-
COHCKoW rybepHuin, obnactu Bolicka [oHckoro u Ce-
MMUPEYEHCKOM, a TaKkKe TypKecTaHCKoro Kpasa 6bliv
BBeZEHbI B AelicTBMEe HOBble BpemeHHble Mpasuna o
bpPYKTOBO- M BUHOMPALOBOAOYHOM NpPoM3BOACTBES,
MuHucTpy GMHAHCOB NPeaoCcTaBAsNOCh, NO COMa-
LIEHWNIO C MMHUCTPOM FOCYAAPCTBEHHbIX MMYLLECTB,
PacnpoCTPaHATb UX AENCTBME U Ha ApYyrMe MeCTHO-
CTW, B C/ly4ae BO3HUKHOBEHWA B HUX NPOU3BOACTBA
GpPYKTOBOrO U BUHOMPAZHOIo CNUpTa.

B M3meHeHWe 1 ONONHEHWE COOTBETCTBYIOLLMX
cTaTen YctaBa o nuteMHom cbope B npeaenax Kas-
Ka3CKOro Kpaa BMHOAENaM paspellanocb nposa-
BaTb 6e3 B3ATUA NaTeHTa BMHOrPagHOe BMHO cOb-
CTBEHHOIO MPOM3BOACTBA OMNTOM U pPa3apobuTens-
HO (B PO3HMLY) KKaK M3 CBOMX CAZ0B M XKUAULL, TaK
M Ha ApMapKax, pblHKax, NpUCTaHAX 1, BoobLe, BO
BCEX HAaCeNeHHbIX MECTaX, C BO30B M JIOAOK, a TaKKe
CKNaAblBaTb BUHO BPEMEHHO A/1A NPOAAXKM Ha ABO-
pax W B KapaBaH-capasax UaM B 0COObIX BpeMeHHbIX
NMOMELLEHMAX, Ha CPOK A0 ABYX Heaenb, C 3aaBie-
HMEM O TOM aKUM3HOMY HAA30py, a rae TakoBOro
HeT — MecTHOM noauumn». MocneaHee yciosue
6bl10 BKNOYEHO B 3aKOHOAATE/NbHbIMA aKT MO Ha-
CTOAHUIO ynpasasawowero MuHuctepctBom GUHaH-
COB «B BWAAX YCTAHOB/EHMA XOTA Obl HEKOTOPOTO
HabatoaeHMA 3a TOPros/sielt BUHOM M 3a TEM, YTOObI
nof BUAOM BPEMEHHOTO CKNAAbIBAaHWUA BUHA He y4-
peraanocb H6bl MOCTOAHHbIX TOProBbIX 3aBeAEHUN,
B ylLLEeP6 OTKPbITbIM MO NaTeHTam»®.

3TM  NbroTbl, NepBOHAYa/bHO BBEAEHHbIE
TONbKO Ha TeppuTopum KaBKascKoro Kpasa, nocne
anpobupoBaHuna B 1888 r. 6bIIM pacnpoCTpaHeHbl
MWHUCTPOM PpUHAHCOB (Ha OCHOBAHWKM NpeaocTaBs-
JIEHHOro emy 3akoHom npaBa)® Ha beccapabckyto

7 Tam xe. C. 92.

8 TIC3 — III. T. VII. Ne 4580. Mrons 15 Beicouaiiiie yTBepx-
nenHble Bpemennble IIpaBuia o GppyKTOBO- 1 BMHOIPaZOBO-
mouHoM TipousBofcTBe. Muenne locymapcrsennoro Coserta,
Boicouarime yrBepkaeHHoe 15 uiona 1887 r. C. 316-322.

® OObpAcHUTeNbHAA 3amyucka MuHucTepcTBa (MHAHCOB OT

23 mapta 1887 . Ne 991 «O6 u3MeHeHUN U JOIOTTHEHUN [ieli-
CTBYIOIIUX MPaBMI O GPYKTOBO- ¥ BUHOTPA/IOBOJIOYHOM IIPO-
usBopctse. C. 93. // PTVIA. Marepuanbl 0 M3JaHNIO TPABIUII
OTHOCUTE/IbHO BUHOTPAIHOIO U (PYKTOBOBOJOYHOTO HPOM3-
BopcTBa. b.r. B.m.

10 TIC3 — IIL. T. VIIL. Ne 4999. ®espana 8 1888 r. Bricouait-
e yTBep>keHHoe MHeHue Tocynapcreennoro Cosera «O pac-

n TaBpuYeckylo rybepHum M Ha obnactb Bolicka
JoHckoro, a B 1890 r. — 1 Ha EkaTepnMHOCNaBCKYO
rybepHuioll,

B onToBbIX CKAaZax AN NPOAAXKM BUHA 3aKOH
1887 r. paspelwnn npoaaBaTb pPyccKoe BMHOrpas-
HOoe BWHO, NMpuyem 6e3 OrpaHUYEeHUs HaMMeHb-
lero pasmepa ONTOBOW ero npogaxku. OnTosble
CKNagbl ANA NPOAAXKM UCKAHOYUTENIbHO PYCCKOro
BMHOTPaZAHOro BMHA MOI/IM OTKPbIBATLCSA OTAENbHO
OT CKNAZoB A/1A MPOAAXKMU APYrUX NUTEN HA ycno-
BMAX, ONpeaeneHHbIX 418 ONTOBbIX CK/aA0B NMBa U
mena, C ynaaTol TaKoro e naTeHTHoro cbopa. Mu-
HUCTPY PUHAHCOB 3aKOHOM NpPEAOCTaBAAAOCH Npa-
BO pa3peLlaTb TaKMM CK/Iagam B MECTHOCTSX, e B
TOM OKayKeTcA HeobxoaMMOCTb, XpaHeHWe U ONTo-
BYIO MpPOAaXKy BUHOrpagHON BOAKW. BuHOrpaaHas
BOAKa (PYCCKMI KOHbSIK, KM3MApKa), BbiNycKaemas
KaK C BUHOTPaL0BOA0OYHbIX 3aBOA0B, TaK U U3 OMNTO-
BbIX CK/1a40B, BOAOYHbIX U CMIMPTOOUUCTUTENbHbIX
3aB0OA0B, 06/10XKEHWNIO AOMNONHUTENBHBIM aKLM30M
He noAg/exana v paspeLlanach K npoaake HapaBHe
C OYMLLEHHbBIM BUHOM M CMUMPTOM, BO BCEX MECTax
TOProOB/IM CMMPTHBLIMU HAaNUTKaMM, 33 UCKAOYEHU-
€M MOPTEPHbIX U MUBHbIX JIABOK U norpebos ans
NPOAAXKM PYCCKUX BUHOTPAAHbIX BUH.

BHe BMHOAENbYECKUX PAVOHOB B BUHHbIX J1aB-
Kax OTHbIHe pa3peLlanacb NPoAarka Ha BbIHOC pyc-
CKMX BUHOTMPagHbIX BUH B 3aMey4yaTaHHOW nocyze v
C 3TMKeTOM norpeba uau cknaga, U3 KoToporo Bbi-
nyleHo BUHO?, Kpome Toro, 3akoHOM oT 23 mapTa
1887 r. MMHUCTPY PpUHAHCOB Obl/IO NPeaoCTaBAEHO,
no corfaweHnto ¢ MNMaBHOHAYaNbCTBYIOLLMM TPaXK-
[OAHCKOM YacTblo Ha KaBKase, onpegenatb MecTHO-
CTM, B KOTOPbIX AOMNycKaeTcs cBoboaHaA TOProsas
noTpebasemMbiMM TOPCKUMU MIEMEHAaMWN HanUTKa-
MU (paku, By3bl, AxKabbl U T.M.), @ TaKXKe yCTaHaBAK-
BaTb ee npasuna®s.

Ocobble npaBuaa TOProBAM CAMPTHBIMKU Ha-
NMUTKaMM AeNCTBOBA/IN Ha TEPPUTOPUN POCCUIMCKUX
HaLMOHa/bHbIX OKpauH. CoxpaHanocb AeincTeue
OrPaHUYEHUI, YCTAaHOB/IEHHbIX B MpeaLwecTByto-
wnit nepmnog 1861-1881 rr., Ha BBO3 U TOProB/O
aJIKOroJieM B pAge PErMOHOB, PACMNOOMKEHHbIX BAA-
NieKe oT ueHTpa Poccuu. Tak, BBO3 X/IeOHOMO BMHA U
OPYTMX KPEMKUX HAaNWUTKOB B KaJIMbILKME YAYCbl U
NpoAarka Ux [03BONANCH C pa3peLleHns MecTHOro
rybepHCKOro Ha4yanbCTBa W [NMaBHOro noneymtens
Ka/IMbILKOTO Hapoga. PaspelweHve Ha OTKpbITUE

IPOCTpaHeHN! Ha IybepHui, Ife IPOM3BOLUTCA BUHOZENNE,
JIbTOTHBIX YCTIOBUI TOPTOB/IM BMHOTPAJHBIM BUHOM». C. 50.

"' TIIpaBuma o Toprosie Kpenkumy HanuTkamu. CII6., 1892.

C.31.

2 TIC3 — IIL T. VII. Ne 4580. MMonsa 15 Beicouaiiie yTBepxK-
neHHbie Bpemennbie IIpaBuima o GpyKTOBO- ¥ BMHOIPAfiOBO-
mouHOM TIpousBoicTee. Muenne Tocymapcrsennoro CoeTa,
Bricouaitine yrep>xiennoe 15 mona 1887 1. C. 317.

B TIC3 — ML T. VII. Ne 4306. Mapta 23 1887 1. Beicouaiiiie
yTBepKzieHHOoe MHeHue TocymapcTBennoro Coseta «O paspe-
IIeHNM B 3aKaBKa3CKOM Kpae 0e3aKLM3HOII BBIfIeNIKM 1 IIPOJia-
K1 HEKOTOPbIX HannTKoB». C. 113.
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LEX RUSS0

Hcmopus eocydapcmea u npasa

NUTEMHbIX 3aBeeHUN B KaZIMbILKMX KOUYeBbAX 06-
nlacTn BoMcKa [JOHCKOro AaBasio BOMCKOBOE Ha-
YanbCTBO. B KMpPruscKkme opabl NPOBO3 KPEMKUX Ha-
NUTKOB ONA NpoAaXu 3anpelianca. TonbKo B XaH-
CKoi cTaBke npu Hapbim-Neckax n Ha OTKpbIBaB-
LUMXCA B HEN APMApKax TaKaa Npogarka paspeLua-
NlaCb UCKNOUYUTENIBHO M3 TPAKTUPHbIX 3aBeAEHUN U
peHCcKoBbIX norpebos. Ha Tepputopumax cMbUpckux
KMPrM30B NPOAArKa a/IKOrosIbHbIX HAMWTKOB AOMYy-
CKanacb MWb B OTAENbHbIX MECTHOCTAX AKMONH-
cKkol n CemunanaTUHCKOM obnacTen, B OTHOLLIEHUN
KOTOpbIX nocnenyet paspeweHne CTeNHOro reHe-
pan-rybepHaTopa. CTporo 3anpelianacb npoaaxa
anKoronsa B cTombumuax 1 Ha spmapKax CMBUPCKMX
KouyeBbIX U Bpoasunx nHopoaues. MNpu aTom gns
CaMUX CUBUPCKMX MHOPOALEB HE CyLLEeCTBOBAJO
3anpeTa Ha NOKYMKy BMHA B MeCTax A03BOJIEHHOM
MPOAa*KM M NPOBO3 €ro K «CBOMM CEMENCTBaM AN
cobcTBEHHOro gomaluHero ynotpebnenuar». Oa-
HaKO OHW He MOIK nepenpogasatb, 0bmeHMBaTb
WUAN «OJaNnXuBaTb» ero (Tonbko B bepes3oBcKol
okpyre n Torypckom otaeneHun TomcKon rybep-
HWUM 3TN OEeNCTBUA A03BONANMCL C HAZ/EeXallero
paspelleHus). B Cnbupu 3anpelanocb yCTpoicTeo
NMUTENHbIX 3aBeAeHUN BAMKe NATUAECATM BEepCT OT
30/10TbIX MPUMUCKOB, @ NPU CONIAHBIX NCTOYHUKAX [,0-
MycKanocCb Ha OCHOBAHWUKM 0cobbix NpaBuAa, U3[aBa-
emMbix MuHuctepcTeom ¢puHaHcos™.

B KoHue 80-x rr. XX B. peBu3una BULLE-ANPEKTO-
pa [lenapTameHTa HeoKnaaHbIx cbopos M.A. Mne-
Ha ycTaHoBMAa QaKT 3710ynoTpebaeHnit BUHONPO-
MbILWEHHWUKOB, YCTAaHOBMBLUMX  MOHOMO/bHbIE
LEeHbl Ha ankoronb B Cnbupun. Hesasucmmo ot cy-
AebHoro npecnegoBaHNA BUHOBHbIX Obl/10 NpPU3Ha-
HO LenecoobpasHbiM BBECTU B pAAE MEeCTHOCTeM
Cnbupu KaseHHYIO NPOAaKy BUHA M cnupTa M3 on-
TOBbIX CKNafo0B. [MonoxeHne Komuteta MUHUCTPOB
no aTomy npeameTy 6bin10 Bbicoyallle yTBepxae-
HO 26 HOsBpAa 1888 r.> OaHaKo 3Ta Mepa OKasa/iacb
HeaoCTaToOYHOM A1A 60pbbbl C BbICOKMMM LLeHaMMU
BMHA B pasgpobutenbHoi npogaxe 1 4 mas 1889r.
Obln MPUHAT 3aKOH, NO3BO/ABLUMIA CENbCKUM 0b6-
LecTBam C paspelleHunsa rybepHaTopa OTKpbIBaTb
obulecTBeHHble 3aBeAeHNA 41A pa3apobuTenbHOM
NpoAaKu KPenkux HannTKoB B rybepHuax n obna-
ctax Cnbumpun. OTNYCK BMHA U CNUPTA U3 3aBOACKMX
NnoABasIoB AOMYCKa/ICA B KOJIMYECTBE HE MEHEE Of-
Horo Beapa'®. A 5 nekabpa 1889 r. Bbicoualiwee
YyTBEPKAEHME NOAYYNNO MHeHue [ocynapcTBeH-

" Cop 3akonoB Poccuiickort Mimnepun. T. V. Ycras o mureit-
HoM c6ope (M3x. 1887 1.). Cr. 368-371.

5 Kpatkuit o4epk 50-7eTusi aKI{M3HON CUCTEMBI B3VIMAHIN
HaJIora C KPeIKMX HAllUTKOB U 50-71eTHA JeATe/IbHOCTH YIpexX-
IeHMI, 3aBeNbIBAOIINX HeoKIagHbiMu cobopamu. CIT6., 1913.
C.113.

16 TIC3 — III. T. IX. Ne 5963. Mas 4 1889 r. Bricouaitiue yT-
BepxjeHHoe MHeHMe locymapcTBenHoro Coseta «O HekOTO-

PBIX M3MEHEHIsAX B IIPaBIIAX O MUTEIHOI Toprosie B Cubu-
pu». C. 175-176.

Horo CoBeTa 06 OTKpbITUKN B CMOMPU Ka3eHHbIX Be-
OEePHbIX NaBOK 6e3 paspeLlnTenbHbIX NPUroBOpPOB
cenbCcKkux obulects’. ITo NO3BOAUNO CIOMUTL CUY
CUHAMKATOB M CHATb Npobnemy «CTauyku» BUHOKY-
pos B Cnubupu.

[aHHbIA npumep, HApAAY C YCMELWHbIM peLle-
HMeMm noaobHolM nNpobaembl YaCTHbLIX COraALLIEHUN
B [MepmcKoi rybepHUM ¢ NOMOLLbIO OAHOM TO/IbKO
Yrpo3bl BBEAEHMA TaM Ka3eHHOM NpoAaxu, No3so-
amn M. ®dpuamany®® npuiiTn K BbiBOAY, YTO ANA
60pbbbI C YAaCTHOM MOHOMOINEN AOCTAaTOYHO bbisio
€034aTb Ha NPOBAEMHbIX TEPPUTOPUAX KOHKYPEH-
LUMI0 NyTem BBeAEHUA Ka3eHHOW TOProB/v BOAKOM
6e3 npuaaHnAa et MOHOMOJIbHOIO XapakTepa.

Tem He meHee npasuTenbcTBO AnekcaHgpa Il
npun akTMBHOM y4actum C.1O. BUTTe Npmas K 3aknto-
YeHWIo, YTO 3aKOHOZATE/IbHbIE MepPbl, HAaNpPaB/eH-
Hble Ha OrpaHnYeHme ceoboabl TOProBAN CAUPTHbI-
MW HanuUTKamMM B YCNOBUAX COXPAHEHWUA aKLM3HOM
CUCTEMbI, OKa3anucb HeadPeKTUBHLIMU, B KOHLE
XIX B. BBENO Ka3eHHyK NPOAAXy CNupTa, BOOKU
M BOAOYHbIX u3genuin. Mpu atom MUHUCTEPCTBO
$UMHaAHCOB paccynTbiBano, BO-MEPBbIX, Ha YyBeAU-
YeHWe [LOXOL0B KasHbl; BO-BTOPbIX, HAa YMeHblLUe-
HMe Bpeda OT noTpebneHns 6onee Ka4yecTBEHHbIX
CNUPTHBIX HAMUTKOB M Nepexofa K «AOoMalHemy
pacnuTuio» B cemeirHon 06CTaHOBKe; B TPEeTbMX,
Ha 6naronpuATHble pe3ynbTaTbl AAA MNOMECTHOro
3eM/IeBIafeHNA OT MPOBOAMMbIX MeEP MOOLLPEHMUA
CEe/IbCKOX03ANCTBEHHOTO BUHOKYPEHMUA, B TOM YMC-
e yepes obecneyeHHbIN cobIT cnmMpTa B KasHy. Ana
npegoTBpalleHna 3noynotpebneHnin B Toprosse
«HEMOHOMO/IbHbIMU HanUTKammu», KoTopble bblin
OCTaB/IEHbl B PyKax YacTHbIX 1L, (M1MBO, Meg, nop-
Tep, 6para, BUHOrpagHble BUHA U T.M.), a TaKXKe s
TOro, YTobbl NUTEMHbIE 3aBeAeHNsA COOTBETCTBOBA-
I CBOEMY HA3HaYeHMU0, OAHOBPEMEHHO U3MEHS-
JI0Cb M JONOMHANOCH COOTBETCTBYHOLLEE 3aKOHOAA-
TeNbCcTBO. MMMeHHO 3Ta cdepa 3aKOHOAATENbCTBA
M 6bla1a NPOHU3AHA Maeen NPOTUBOAENCTBMA Npe-
BPALLEHUIO YaCTHbIX MUTENHbIX 3aBEAEHWUIN B LIEH-
TPbl ANKOr0IM3aLMM HACeNEHMS.

BBeaeHue Ka3zeHHOM NpodaXkmn nuten bb11o Hava-
TO «B BUAE ONbITa» C rybepHMiM 3aBOIMKCKOro panoHa:
MNepmckoi, Yourmckon, OpeHbyprckoint 1 CamapcKoi,
«MNOTOMY YTO Kpai 3TOT B A0CTaTOYHOM mepe oboco-
6neH oT apyrx obnactei rocygapcTsa U, KPOMe Toro,
Ha 3HAYMTE/IbHOM MPOCTPAHCTBE €ro MPOABUIOCH C
HanbO/bLIEID CUIOKD BAMAHWE MOHOMOMMM YACTHbIX
BMHOTOPrOBLIEB CO BCEMM ee BpeaHbIMW ANA Hacene-
Hua nocneacTeuammn»®®. B 1894 r. 6b1am npuHaTel MNo-

7 TIC3 — IIL. T. IX. Ne 6409. 5 mexabpst 1889 r. Bricouariure
yTBepKfieHHoe MHeHMe TocymapcrBennoro Cosera «O6 oT-
KPbITUY Ka3eHHBIX BeflepHBIX 1aBOK B Cubupu». C. 629.

8 Opupaman M.V. Bunnaa mononomus. T. II. Bunnas MoHo-

nonusa B Poccun. Ir,, 1916. C. 178-179.

¥ Kparkuit odepk 50-7meTnsA aKI[M3HOV CUCTEMbl B3VMaHMUA

HaJIOra C KPEIKMUX HAIUTKOB U 50-71eTus JeATeTbHOCTU YIPex-
[eHNI1, 3aBefbIBAONINX HeoKmagubiMu cobopammu. CIT6., 1913.
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JIOKEHWE O Ka3eHHOoM npoaaxe nuTei®® u Yctas no-
neymTeNbCTBa O HapoAHOW Tpe3BocTu?:,

3amMeHsBLUAA aKUM3HYIO CUCTEMY B3MMAHMUA NK-
TEMHOro 40X04a Ka3eHHas Mpoaarka NUTenm MoHOo-
NOAN3NPOBAA NPOAANKY CNMPTA, BUHA U BOAOYHbIX
n3genuin Ans MecTHOro noTtpebneHusa, OocCTaBuB
cBO6OAHBLIM (C HEKOTOPbIMW OTrpaHUYEHUAMMU) KX
npou3BoAcTBO. lMpn 3TOM BOAOYHbIE 33aBOAUYMKM
06sa3aHbl 661K NpUobpeTaTb CNUPT AAA BblAENKMU
nuUTer U3 KasHbl. OTKPbITUE HOBbIX BUHOKYPEHHbIX
3aBOZlOB, PaBHO KaK M BO30OHOBNEHWe AeATenb-
HOCTW 3aBO/IOB, HE AeNCTBOBABLUMX B TEYEHME TPEX
nepuoaoB 40 06HApPOAOBAHMA MOMOKEHUSA, @ TAK-
e yBe/ndYeHue pasmMepoB BUHOKYpPeHus, 6blao
MOCTaBAEHO B 3aBMCMMOCTb OT paspelleHus Mu-
HUCTPa GMHAHCOB, MO COMMALIEHUIO C MUHUCTPOM
3emnesenva u rocygapcTBeHHbIX MMYyLLEecCTB. 3a-
rOTOBKY HEobXoAMMOro A/ Ka3eHHOW TOProBau
CMUPTA NOCTAaHOB/NEHO 6blI0 NMPOU3BOANUTL TPEMSA
cnocobamu: 1) no pasBepcTke Mexay BUHOKYpPEH-
HbIMM 3aBOZlaMK; 2) C TOProB 1 3) X03ANCTBEHHbIM
crnocobom. LleHbl Ha nocTaBaAaemblii NO pa3BepcTKe
CNUPT ONpeaensnCcb eXerogHo MUHUCTPOM u-
HaHCOB COOTBETCTBEHHO MECTHbIM YC/I0BUMAM BUHO-
KypPEeHHOro npou3BoACcTBa. Mim e onpeaenanmch u
YCN0BMA MOCTAaBKM CNMPTA M pacyeTa C MOCTaBLLU-
KaMu. HegocTatowmini NpoTUB CMETHbIX NPeanoso-
YEeHUMN CcnUpPT Ao/1XKeH bbbl npnobpeTtaTbca KasHoM
C TOProB UM XO3ANCTBEHHbIM CMIOCOOOM.

CnupT 1 BUHO MoK 06paLLaTbCA B MPOAANKY
He MHaye, KaK B OYMLLEHHOM OT CUBYLUHbIX Macen
N OPYrUX BpeaHbIX NpUMecel BUae, KPenocTbio He
HuKe 40°.

MMWHMMaNbHbIE YU MAKCMMaibHble LieHbl BUHA,
CMUPTA U BOAOYHbIX U34ENIN onpeaensnch B 3a-
KOHOZATE/NIbHOM MOPSZAKE, U YXKe B 3TUX pPamKax
MMUHUCTP MHAHCOB YCTAHABAMBAA ANA KaxKaou
MECTHOCTM NPOAAXKHbIE LLeHbl a/IKOrO/IbHbIX HAMMUT-
KOB. 3Tu UeHbl Yepe3 MpaButenbcteyrowmin CeHat
nybamMkoBanmcb «BO Bceobluee cseaeHue». Mpu-
yem ONTOBblE LEeHbl He A0JIXKHbI OblIM OT/IMYATLCA
OT PO3HMYHbIX, COOTBETCTBYS TPEOOBaAHUIO 3aKOHa,
YTO «LLeHa YacTu Begpa AO/KHA ObITb NponopLmo-
Ha/bHOM LEeHe Lenoro Beapa, C OKpyrneHnem ao-
Nen Konemnkm»?2,

Mpogaska cnupTa, BUHA U BOLOUHbIX W34
MOTNa NPOU3BOAMUTLCA U3 MPUHALNEKALMX Ka3He

C.114.

2 TIC3 — III. T. XIV. Ne 10766. Bpicouaiiiite yTBep)K/ieHHOE
ITonoxxenne o xaseHHoi npogaxe nureir. Muenne Iocynmap-
creeHHoro CoseTa, Bricouariie yTBepkieHHOE 6 MI0oHA 1894 T.
C. 404-410.

2 TIC3 — IIL. T. XIV. Ne 11152. Bricouaiiiie yTBep>K/ieHHBII
Ycrap [loneynrenbcTs 0 HapofHOIt TpesBocT. MHuenne Tocy-
mapcreeHHoro Cosera, Bricoyarimre yreepxaeHHoe 20 [eka6-
pa 1894 r. C. 682-685.

2 TIC3 — III. T. XIV. Ne 10766. Boicouaiiiiie yTBep)K/ieHHOE
ITonoxxenne o xaseHHo¥ mpopaxe nureir. Muenne Iocynmap-

creennoro Cosera Bricouaiiute yreepxennoe 6 Vionsa 1894 r.
ct. 30. C. 408.

3aBefeHNI, a TaKXe M3 3aBeAeHUM YacTHbIX nL,
KOTOPbIM Takaa Toprosnsa byaet nopyyeHa KasHoM
(npu atom c obAsaTenbcTtBOM npuobpeTaTb 3TU
HaNUTKN UCKIIOYUTENIbHO M3 MECT Ka3eHHOW npo-
OaXn). KaseHHbIMU MecTamu Npoaaxku nuten sae-
NANUCb CKNaZbl, B KOTOPbIX OYULLEHHbI NMeperoH-
Kol crnupT obpallanca B «BUHO» U pa3nMBasca B
CTEK/NIAHHYIO MOCyay Kak ANA HernocpeacTBeHHOM
npoAaxKu, Tak U ANA CHABXKeHUA APYrnxX NUTENHbIX
3aBefleHUI, U Ka3eHHble BUHHbIE SIaBKM — MecTa
NPOAaXKM MUTEN Ha BbIHOC MUCKAKOYMUTEIBHO B CTe-
KNAHHOM 3anevyaTaHHoM nocyge. CKiaabl OTKPbIBa-
JIUCb MO PACNOPAKEHMIO YNPABAAIOLLETO aKLM3HbI-
MW cbopamu, a KaseHHble BUHHbIE 1TABKM — MO ero
cornalwenuto ¢ rybepHaTtopom.

YacTHbIM MLaM pa3peLlanocb coaepskaTtb on-
TOBble CK/MaAbl NMMBA, MeZa U PYCCKOro BMHOrpas-
HOrO BMHA, 3aBeAEHMA TPAKTUPHOIO MNPOMbICAA,
NMUBHble NaBKKW, norpeba ANa NPOAANKMU PYCCKUX
BMHOTPaAHbIX BUH, PEHCKOBbIE Norpeba 1 BpemeH-
Hble BbICTaBKM A/1A MPOAAXKWM MUBa, Meda U pyc-
CKOro BMHOIPagHOro BMHA. ITU MecTa MpPOAAXKU
nUTen, 3a UCKAOYEHNEM PEHCKOBbIX NorpeboB BHe
rOPOACKUX MOCENIEHUN N 3aBeAEeHUI TPAKTUPHOro
NPOMbICNA, MOI/M OTKPbIBATLCA MO COMNALIEHUI0
YNPaBAAKOLWEro akUM3HbIMK cbopamu ¢ rybepHaTto-
poMm, peHcKoBble norpeba BHe ropoacKkux nocesne-
HUA — € 0cOBOro KaxkAablii pas paspelleHna MUHU-
CTpa GMHAHCOB, 3aBEAEHMA Ke TPAKTUPHOro Mpo-
MbIC/la — B NOPAAKE, onpeaeneHHOM NoJIoXKEHNEM
06 3TOM NpoMbIC/ie, T.e. C pa3peLleHma ropoacKom
AyMbl.2 BydeTbl c Npoaaken Kpenknx HanmTKos Ha
Beyepax, 6baszapax u ryiaHbaAX, UMetoLux 61aroTeo-
PUTENBHYIO U UHYIO 0BLLLENONE3HYIO Liesib, MOT/IU
OTKPbIBATLCA C pa3pelleHnsa rybepHaTopos, nocie
yNAaTbl YCTAHOBAEHHOrO MateHTHoro cbopa. Mpo-
Aaxka CnupTa, BUHA M BOAOYHbIX U34EANIN B CTAHLU-
OHHbIX AOMaX M bydeTax Ha CTaHLUMAX KeNe3HbIX A0-
por paspeLlanacb ynpasasioWmMm akLM3HbIMK COO-
paMu, No COrMaleHU0 C COOTBETCTBYHOLLMM MOY-
TOBbIM MW Ke/e3HOAOPOXKHbIM HAYyaNbCTBOM; BO
BCEX YK€ OCTa/IbHbIX 3aBeAeHUAX YaCTHbIX UL, — MO
COrNaLleHUo YNpPaBaatoLLErO aKLM3HbIMK cbopamm
c rybepHaTOpOM.

CBMAETeNbCTBO, paspeluatollee NpPoaaXKy nu-
Tel, AONMKHO OblN0 BbICTAaBNATLCA HA BUAHOM Me-
cTe. ANIKOro/ibHble HAMWUTKKU AO/KHbI 6blAN Mpo-
[aBaTbCA B CTEKAAHHOM 3aneyaTaHHOM nocyae,
OK/IeeHHOI 3TUKETOM € 0603HaYeHMeM KpenocTu 1
LEeHbl BUHa.

Bo Bcex 3aBeAeHUsX TPAKTUPHOrO MPOMbICAA,
KOTOPbIM paspelleHa npogaxa cnupTa, BUHA U BO-
OOYHbIX U3AENUIA, 3TU HANUTKM MOT/IM OTMYCKATbCA
Ha BbIHOC M PACMMBOYHO, HO AaXKe B NOCAeAHEM C/Y-
Yae — B 3anevyaTaHHOM Nocyge M No HasHaYeHHbIM

# TIC3 — III. T. XIII. Ne 9738. Bbicouaiiiie yTBep>KieHHOE
ITonoxxenne o TpakTupHOM npombicie. Muenue focymapcraen-
Horo Cosera, Bricouarime yTBepxkeHHoe 8 Miona 1893 r
C. 404-405.
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LEX RO

Hcmopus eocydapcmea u npasa

KasHoM ueHam. Mx cogeprkatenn, Kak U comeprka-
TeNU APYrUX YacCTHbIX 3aBeAeHWNN, NPoAaloLWMX an-
KOroJibHble HaMUTKK MO NOPYYEHMIO KasHbl MO yCTa-
HOBJ/IEHHbIM LLEHaM, NoJIly4an BO3HArpaXkaeHue ot
Ka3Hbl Ha YC/IOBUAX M B pasmepe, onpeaensieMmbim
MMUHUCTPOM GUHAHCOB. YNPaBAAIOLWMNI aKLM3HbIMU
cbopamm Mo cornacoBaHuio ¢ rybepHaTtopom mor
NpenocTaBATb TOPOACKMM 3aBEAEHUAM TPaAKTUP-
HOro MpOMbIC/ia MPaBO MPOAAXKM HAMUTKOB ANS
pPacnuTUA Ha MecTe NPOM3BOJIbHbIMM MEpPamu U B
HaaMB n3 rpadmMHOB, NO CBOBOAHOM LeHe. Takue xe
npasa NpeaocTaBAsANCL BCAKOro poaa bydertam, a
c ocoboro paspelweHna MUHUCTPA PUHAHCOB — U
TPAKTUPHbLIM 3aBeAEHUAM, PaCMoOIOKEHHbIM BHE
ropoackmx noceneHnin. Cogep:katenn noaobHbIX
3aBeZleHUI He TONbKO He NOoJyYanun Bo3Harpaxkae-
HWA OT KasHbl, HO 1 0653aHbl HBblIM ynNaaunBaThb 3a
TaKylo NPOoAaxKy NaTeHTHbI cbop B COOTBETCTBUM C
pacnmMcaHnem, NPUIOKEHHbIM K MNoNoXKeHUIO O Ka-
3eHHOW Npogaxe nuTen.

B cnyyae obHapy:KeHUs B 3aBeAeHUAX, coaep-
ALMXCA YACTHbIMWU JIMLUAMM, HAPYLIEHUI 3TUX
HOPM, Y HUX «BO BCAKOE BPEMA» B aMUHUCTPATUB-
HOM nopagake Morio 6biTb 0TOBpaHO cBUAETENb-
CTBO HA NPOWU3BOACTBO MPOAAMNKMU NMUTEN.

OyuLLeHHOE BMHO M BOAOYHbIE U34eNMsA 3aBOA0B,
HaXOAALLMXCA BHE paioHa Ka3eHHOW NPOoAaXKu NUTEN,
a TaK¥Ke BOAOYHbIE U34EeNNA YAaCTHbIX 3aBOA0B 3TOrO
palioHa W1 3arpaHMYHble 06pPaLLANUCh B NPOAANXKY Ka-
3EHHbIM YMNPaBNEHMEM HAa KOMUCCUMOHHbIX HaYyanax u
Ha onpegensemMbIX MMHUCTPOM GUHAHCOB YC/TOBUAX.
Ha Tex ke Hayanax fonycKaaacb Npogaxa us 3asese-
HWIM, NPUHAANENKALLMX Ka3He, N1Ba, nopTepa, bpary,
Meza Y BUHOTPAAHbIX BUH.

BB0O3 B pallOH Ka3zeHHOM NpoAaXKn nNuTein yacT-
HbIMW IMLLAMW CMIMPTA, BUHA U BOAOYHbIX U3LENU
ansa cobctBeHHoro notpebneHns 6bia paspelleH B
Konmyectse He bonee 1/10 seapa. Mostomy ans
YAOCTOBEPEHMA NMPUOBPETEHNA aNKOrons B KOMU-
YyecTBe CBblWe 3TOro npegena M3 opuLMaNbHbIX
MECT Ka3eHHOW MpoJaM BCe MPOHOCUMbIE WAU
NPOBO3MMble W3 MECT MPOAAXKMU HAMUTKN OONXKHbI
6blM ObITb B TOM }Ke nocyae, KaKko oHU Bblan oT-
MyLWeHbI, C HEHaPYLUEHHbIMW NeYaTAMMU UAN NIOM-
6amun 1 6aHaeponamu.

MpucyTcTBMA MO MUTENHBIM Aenam, peryau-
pOBaBLUME MpPEXKAEe OPraHM3aLMio TOProBAM Kpen-
KUMW HanuUTKamu, ynpasgHaamcb. Ha akuusHoe
yrnpasneHve Obl0 BO3/IOXKEHO 3aBeAblBaHME Ka-
3eHHON Mpoda)ken NuUTel, a TaKKe Hag3op 3a ee
NPOM3BOACTBOM, KOTOPbIN OHO A0/IKHO Obl/IO OCy-
LLLeCTBNATb COBMECTHO C noauvumneit, obasaHHoM py-
KOBOACTBOBATLCA MHCTPYKLMEN MUHUCTPOB PUHAH-
COB Y BHYTPEHHUX Aen®*. [na orpaxkaeHua Hacene-
HUA OT 3/110ynoTpebneHns ankoronem B rybepHumnx,

2 TIC3 — III. T. XIV. Ne 10766. Bpicoyaiiiiie yTBep)K/ieHHOE
ITonoxxenne o xaseHHoi npogaxe nureir. Muenne Iocynmap-
crsenHoro CoseTa, Bricouarinie yTBepkieHHOE 6 MI0HA 1894 T.
C. 404-410.

BXOAMBLUMX B PAMOH Ka3eHHOM Npogaxku nuTtew,
6blnn yupexaeHbl MNoneyntenbcTBa O HapoOAHOM
TPe3BOCTW, cocTosAwMe B BegeHUn MUHUCTEPCTBA
duHaHcoBs. Hapaay ¢ apyrumm o6s3aHHOCTAMU, Ha-
npaBAeHHbIMW Ha «OrPakAeHWe HaceNeHus oT 310-
ynoTpebaeHna KpenkumMm Hanutkamm» u Gbopmu-
poBaHWe Tpe3BOro 06pasa *KM3Hu, MoONeYnTeIbCTBa
npur3BaHbl Obl/IM HaA3MPaATb 32 TEM, YTOObI TOProBAA
a/IKoro/ieM NpPou3BOAMIACH COMACHO YCTAaHOB/EH-
HbIM 418 3TOro MpaBuaam. 3aBeAblBaHWe Aefamu
noneymTenbCTB OblI0 BO3/IOXKEHO HA rybepHckue
(nnn obnacTHble) N ye3aHble KOMUTETbI, B COCTaB
KOTOPbIX BXOAWAW HemnpeMeHHble YneHbl U3 npesa-
CTaBUTENIel OT AyXOBEHCTBA M aAMUHUCTPATUBHDIX,
cyaebHbIX, COCMOBHbIX M OBOLWLECTBEHHbIX Y4Yper-
OEHWI, a TaK¥XKe MoYeTHble YeHbl U YNEeHbI-COPEB-
HoBaTenn U3 nuu, oboero nosia Bcex COCTOAHMN. B
rybepHCKMX KOMUTETax npencenaTe/bCTBOBaIU
rybepHaTopsbl, a B ye34HbIX — ye3gHble NpeaBoau-
TeAN ABOPAHCTBA. Bce uneHbl MoneynTenseTs npu
NnocelLeHNN 3aBefeHUMn, TOPTyLWMX CNUPTHbIMU
HanuMTKaMu, NOb30BaIUCb NPaBaMM HapaBHE C Yn-
HaMM aKLM3HOro Hag30pa, NPeaoCTaBAEHHbIMU UM
YctaBom 06 akumsHbIX cbopax. [Aas ncnonHeHun
Nopy4YeHui yesgHbiXx KOMUTETOB M BAMKalLWEro Ha-
6ntoaeHns 3a Xo4OM NUTEMHOW TOProB/in, @ PaBHO
ONA NpeciiefoBaHNA KOPYEMCTBA U3 YTEHOB KOMU-
TeTa M3bupanncb ocobble y4acTKOBbIE NONEYNUTENN,
No/b3yloLLMECH NPABOM COCTaBAATb NPOTOKO/bI 06
OBOHapy*KeHHbIX HapylleHMax AnMbo obpallaTbca K
YMHaAM NOAULMM UM AKUM3HOTO Hagsopa ¢ Tpebo-
BaHWEM O COCTaB/IEHMM TaKMX NpPoToKosoB. Cpesa-
CTBa MnoneynTenbcT8s GOPMUPOBAIUCL U3 CYMM,
aCCUTHYEeMbIX M3 Ka3Hbl, MOXepTBOBaHWI, cbo-
pOB OT NpoAaxkM U3gaHWn O Bpeae anKkorons, ot
yCTpanMBaembIX YTeHWUN, 0bLWEeCTBEHHbIX pa3Bae-
YEHWI, @ paBHO CYMM, MPUYNTAIOLLMXCA OTKPbIBA-
TeNAM HapyLleHMN NpaBuI NUTENHON TOProB/N,
KOrga HapylleHMs obHapy»KeHbl YaeHamu none-
YUTENbCTB U T.N.%°

3akoHom OT 5 mas 1897 r. 6b110 nocTtaHOBAE-
HO O pPacnpoCTPaHeHMM MOHOMOAUU Ha BClO Poc-
CUIO M YTBEPKAEHbI CPOKM ee MOCTENEHHOro ocy-
wecteneHna B nepmog 4o 1 nona 1902 r. C 1 utona
1902 r. Ka3eHHas nNpogarka nuTen bblia BBeAeHa B
TomcKon 1 TobonbcKol rybepHmnsax, AKMOJMHCKOM,
CemunanatuHckol, Tepckon u KybaHckoin obna-
CTAX U paBHMHHOW YacTu [larectaHCKoW obnactn?®,
a c 1 uiona 1904 r. — B EHuMcelickon U UpKyTCcKoM

» TIC3 — IIL T. XIV. Ne 11152. BrIcouaifie yTBepKieHHBII
Ycrasp I[loneunTenbcTs 0 HapopHOIt TpesBocTu. MHuenue Tocy-
mapcreerHoro Cosera, Bricovariie yreepykienHoe 20 ekadps
1894 r. C. 682-685.

% TIC3 — IIL T. XXIIL Ne 21483. 20 mas 1902 r. Beicovarime
yTBep>kzieHHOe MHenue TocynapcrBenHoro Cosera «O6 ycra-
HOBJIEHI! Ka3eHHON IPOJaXM IuUTell BO Bcell [larecTtaHckoit
00671acTM ¥ O PAaCIpOCTPAHEHNHU Y3aKOHEHWUIT 10 O3HAYeHHOI
npopaxe Ha rybepunu: To6onbekyio u ToMckylo n obmacTu:
Kyb6arckyro, Tepckyro, Jlarecranckyio, AKMOmuMHCKyo u CeMu-
nanatuHckyio». C. 360-362.
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I'A. ?’KO/IOBOBA

LEX WUSSIC:

rybepHusx, a Takke B 3abaKanbCKOM N AKyTCKOM
obnactax?. Mpuyem B ManoOHACENEHHbIX MECTHO-
cTax Cnbupu KasHa B3ana Ha cebsa nLLb ONTOBYHO
npoAaKy cnnpTa, 0OCTaBUB Pa3apobUTenbHyo B py-
Kax YacTHbIX npegnpuHUmMmaTenen, Ho ¢ obsasatenb-
CTBOM 3aKynaTb CAUPT UCKAKOYUTENBHO Y Ka3Hbl. B
npeactaBneHnn MuHuctepctea GMHaAHCOB MO 3TO-
My MOBOZAY, B YaCTHOCTK, coobLianock: «B HeKoTO-
PbIX YacTAX O3HAYEHHOTO Kpad, a UMeHHO B Typy-
XaHCKOM M YCMHCKOM Kpasx, B YacTAX KnpeHckoro n
EHuncelcKoro ye3aoB 1 Bo Bcel AKyTCKoM obnactu
HaceneHWe KpamHe peaKo W, MO MPenMyLLEeCTBY,
MHOPOAYECKOE W KOYEBOE, PEKM MPOAO/KUTENb-
HOoe BpemsA HeAOCTYyMHbl A8 MOAb30BaHMA U BO-
06Le MecTHbIe YC/I0BUA TAaKOBbI, YTO COBEPLUEHHO
NCKNHOYALOT BO3MOXKHOCTb BBEAEHMA TaM pepopMbl
B MOJHOM e obbeme»?,

Y1o6bl Npu BBEAEHWUU nuUTeliHON pedopMbl B
3anagHol Cubupu «caenaTb BUHO AOCTYMHbIM Ha-
Ce/sleHUto B TO Mepe, B KaKol 3To Heobxoaumo ans
npefoTBPALLEHMA KOPYEMCTBA, PA3BUTUIO KOTOPO-
ro cnocobCTBYOT 0CObObIE YCI0BMA 3TOrO Kpaa», 3a-
KoH oT 20 mas 1902 r. N0CTaHOBW, YTO B rybepHUAX
Tob6onbckol 1 Tomckoi U ob6nacTax AKMOJIMHCKOM
n CeMMnanaTUHCKOM paspeLlaeTca npoaaxa cnmp-
Ta, BUHA M BOAOYHbIX 34U B NABKaX, NPUHaL-
Nexalumx CenbCKMM WM CTaHM4YHbIM obuiecTBam.
PaspelleHna Ha TaKyl TOProsBAK AOMKHbI Oblan
Bbl4ABATbCA YMPABAAOWMM aKUU3HbIMKM cbopamm
MO COMMacoBaHMIO C HAYa/IbHUKOM TyBEepHUM nan
obnactu. Mpu 3TOM Npojarka MOHOMObHbIX Ha-
MUTKOB pa3pellasacb TOAbKO B 3amneyaTaHHOW Mo-
Cyae M Kak U HEMOHOMOJIbHbIX — WUCKAOYUTENBHO
Ha BbIHOC. TaKMM 06LLEeCTBEHHBIM BMHHbBIM S1aBKam
pa3peLlanacb TOProsaA U NpegMeTaMmn «CesbCKOro
obuxopna», yKasaHHbIMKU B 0cobom cnmcke, dopmu-
pyemom MuHUCTpOM GUHAHCOB MO COMNACOBAHMIO
C MMHUCTPOM BHYTPEHHUX AeN. 3a NPoAAXKY B 3TUX
NlaBKax BMHa cenbCKMM obLuiecTBam nosaranochb
BO3HArpaxZeHue OT KasHbl, TOrga Kak 3a npaso
npoAaxku nuBa, mMefa W BUHOTrPagHbIX BUH MMM
ynaaynBasca HebobLIOW NaTeHTHbIN cbop B pas-
mepe 10-15 py6.%°

¥ PasgpoOuTenbHas Ipojaka IMTell ObUIa COXpaHeHa B
PYKax JacTHBIX TOPTOBIIEB TP BBEMIEHMNU TOCYAAPCTBEHHON
MOHOIO/INY HA ONTOBYIO TOPTOBII0 KPENKMMIU HAaNMTKaAMU B
BepesoBckom n CypryTckoM yesgax To6ombckoit rybepHun,
HapoimMckom kpae Tomckoit rybepuun, TypyxaHCKOM Kpae,
Enucerickom yesme u YcuHCKOM ImOrpaHm4HoM okpyre Enm-
celickoli rybepuun, Kupenckom yesze VIpkyTckoit rybepHum u
Sxyrckoit obmactu. TIC3 — III. T. XXI. Ne 19733. 26 despana
1901 r. Bricowaiiie yTBepkeHHOe MHeHMe [ocymapcTBeHHO-
ro Cosera «O0 yCTaHOB/IEHUM Ka3eHHOJ MPOJAXM INTEN B
rybepuusax Exncerickoit u VIpkyTckoit u o6mactax 3abaiikaib-
cxoil, SAkyTckoit n larectanckoii». C. 94-95.

#  Munucrepctso Punancos 1802-1902 rr. Y. II. CII6. 1902.
C. 525-526.

¥ TIC3 — II T. XXII. Ne 21483. 20 mast 1902 r. Beicouaitie
yTBep>XieHHOoe MHeHue TocynapcrBenHoro Cosera «O6 ycra-
HOBJIEHUM Ka3€HHON IPOJaXkKy IuTell BO Bcell JlarectaHcKoil
067acTy ¥ 0 PacIpOCTPAHEHNN Y3aKOHEHWII IO O3HAYeHHOI

MpeaycmoTpeHHble YcTaBamu 06 aKUM3HOM
cbope orpaHMYeHMA MO OTHOLIEHMIO K Mpogaxe
KPEenknux HanuTKoB B CTOMOMLLIAX M Ha ApMapKax
CMBUPCKMX KoueBbIX M BpoasayYMx MHOPOALUEB CO-
XPaHANUCH B CUNE N B YCNOBUAX AENCTBUA Ka3eH-
HOM BMHHOMW MOHOMoOAMM B 3anagHoi Cubupw.
Bnocneactsmm 3TOT 3aKOH Obl/1 pacnpoCTpaHeH Ha
EHuncenckyto n UpKyTCcKkyto rybepHUM, a TakKe Ha
AKyTCKylo 1 3abalKanbckyto obnactu. Ho Ha 30n0-
TbIX MPUUCKAX 3TUX PaiOHOB OTKPbITUE MECT Mpo-
OaXKN NMUTEN YaCTHbIM /MUAM Obl1I0 3anpeLleHo.
3aKoH oT 6 noHA 1904 r.3° noctaHoBWA, YTO B pAde
pernoHoB BoctouHon Cnbupu, BogsopeHue, B TOM
yncne cbbIT, KPENKMX HAMUTKOB, «3a UCKAIOYEHNEM
NNWb npeaHa3HayaeMblX 4718 BpayebHbIX uenew,
no TpeboBaHMIO Bpayen 1 c ocoboro, Kaxkabli pas,
pa3pelueHuna noanexalnx rybepHaTopos, Bocnpe-
LaeTcs...». 3aKOH TaK»Ke yCTaHOBWU/ 0cobble NpaBu-
Jla OTHOCUTENIbHO OTMYCKa paboymMm BUHA MECTHbI-
MW 30/10TONPOMbIWAEHHUKAaMU. HecmoTpA Ha BO3-
parkeHus AKyTcKoro rybepHatopa n UpKyTckoro re-
Hepan-rybepHaTopa, 37O Aeso bbiIo No-npexHemy
OCTaB/NEHO B pPYyKax 30/10TONPOMbILJIEHHUKOB U
noJ, KOHTPOSIEM COCTOALLMX B 3aBUCMMOCTU OT HUX
MECTHbIX YNHOBHUKOB!,

3aKkoHOM OT 22 Aaekabpa 1903 r. KazeHHaA npoaa-
*Ka nuten ¢ 1 niona 1904 r. 6bina BBeAEHa B TeX MeCT-
HocTsx 3anaaHoi Cnbupw, rae oHa He bblia ocyLLecT-
BneHa: B bepesosckom, Cyprytckom m Hapbimckom
yesnax®2. B pesynbTrate KazeHHan BUHHAsA MOHOMO/MS,
BBegeHHaa B 1895 r. B BuAe onbiTa B YeTbipex BOC-
TOYHbIX rybepHuax, B TedeHne 10 neT 6blna pacnpo-
CTpaHeHa Ha Bcto EBponeitckyto Poccuio 1 3anagHyto
Cnbupb, a TaK¥Ke Ha YacTb BocTtouHoM CnbumpK. Taknm
06pa3oM, «IKCMEPUMEHTY» OTHOCUTENIbHO 6bICTPO
BCTYMWA B AENCTBME HA BCEM TEPPUTOPUM UMMEPUM,
32 UCKAYeHMem 3akaBKasbA, CpepHe-A3MaTCKuMX
BnageHui, Amypckoi, MNMpumopckoi, Kamuatckoi u
CaxannHcKkoi obnactei.

3HauNTEeNbHO CTEeCHEH Obln BBO3 KPEMKUX Ha-
nUTKOB B MpUMOpCKyto n KamuaTckyto obnactu, He
Bollelne B 30Hy KazeHHON BUHHOW MOHOMO/NK
nocne ee BBEAEHMA Ha OCHOBHOI 4Yactu Poccum.
TaK, Ha ocHoBaHuKU cT. 938 YcTaBa TaMOXKEHHOro
(u3a. 1910 r.) BBO3 B 3TM PErvOHbI KPEMKUX Ha-

npopaxe Ha rybepunu: To6onbckyio n Tomckyio n obmacTu:
Ky6aHckyto, Tepckyro, JJarecTaHcKyto, AKMOMMHCKYI0 1 CeMu-
nanaTuHcKyio». C. 360-361.

30 TIC3 — III. T. XXIV. Ne 24692. 6 utons 1904 r. Beicovarime
yTBepxKzieHHOe MHeHMe TocymapcrBennoro Cosera «O mopAp-
Ke BBefieHUsA B rybepunax Exmcerickoit n VIpkyTckoit u obma-
cTsAX 3abaiikambeKoit 1 SIKYTCKO Ka3eHHOIT IIPOfjaXKyl TN 1
00 opraHu3anuy IUTEITHOM TOPTOB/IN Ha 30/I0TBIX IIPUUCKAX B
03HaUeHHBbIX MecTHOCTsIX Crbupm». C. 590-593.

3 @pupman M. Bunnas monomnonus. T. II. BunHas MoHo-

nomuA B Poccun. IIr, 1916. C. 214.

32 TIC3 — III. T. XXIII. Ne 23768. 22 pekabpst 1903 1. Beico-
yaitire yTBep>kaeHHoe MHeHMe Tocymapcrsennoro Cosera «O
pacIpocTpaHeHny Ha HEKOTOPble MeCTHOCT 3amagHoit Cubu-
P¥ Ka3eHHOII POt UTelt B HOTHOM o6beme». C. 1124,
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Hcmopus eocydapcmea u npasa

MUTKOB, X/1e6HOr0 BMHa M CNMpTa paspeLuancs, ¢
YyNAaToM YCTAHOB/IEHHOM MOLWAMHbI, TONIbKO Yepes
HuKonaeBcKkuii U BnagmBoCTOKCKMM nopTbl. Nomu-
MO 3TOrO, NPWUBO3 CMMUPTHbLIX HAaNUTKOB Ha KamuaT-
Ky WU TOProB/A MMM HEOLHOKPATHO BOCMpeLLanach
ALMUHUCTPATUBHBIMU PACMOPANKEHUAMWN BNACTEMN
HanbHero Boctoka. OgHaKO MNpuHATbIE B pasHoe
BpemMa Mepbl MPOTUB TOPrOBAM ITUMMW HaAMMUTKA-
MM, CMOCOOCTBYIOWEN PA3BUTUIO MbAHCTBA Cpe-
OV HaceneHus, He MMeNn ycnexa Kak BCieacTBue
CUNbHOTO MPUCTPACTMA K aNKOro0 «KaMyaganos
N MPULAbIX NOCESIeHLEB», Tak U BCIeACTBUE ero
KOHTpabaHaHOro BBO3a. Tak [puMamypckuii reHe-
pan-rybepHaTop WHXeHep-reHepan YHTeHbeprep
B 1911 r. coobuian MUHUCTPY BHYTPEHHUX AeN, YTO
«KamuyaTckas obnactb, BCneacTBME MPUCTPACTUA
HaceneHMA K CNUPTHLIM HanUTKam M PAaCcCYNMTAHHOM
Ha 3Ty c/1aboCTb AeATeIbHOCTM a/l4HbIX U Heaobpo-
COBECTHbIX /INL, PYCCKMX M MHOCTPAHLEB, HaXxoauT-
CA B HacToALLee BPEMA B MeYaSIbHOM MNOJIOXKEHUW.
MbAHCTBO B Ha3BaHHOW 061acTM M3 roga B rof yBe-
JIMYNBAETCA U OOKHO, EC/IM OHO He ByaeT npekpa-
LLLeHO, MapannM30BaTh BCe cTapaHuA MNpaBUTenbCTBa
K MOAHATUIO LYXOBHOIMO M HPABCTBEHHOIO YPOBHSA
XUTenen cesepa, K 0340POBAEHUIO €70 U K yayuLle-
HUIO ero aKoHomMuyeckoro bbita. HeobxoammocTb
60pbbObI C 3TMM 3/10M 4aBHO CO3HaBa/laCb BCEMM,
HO MPUHATbIE B 3TOM OTHOLUEHUN MEpPbI, HOCMBLLME
no 60/blUeN YacTn C/Iy4anHbIA U MHOTAA Mao co-
FNAacoBaHHbIA C 3aKOHOM XapaKTep, MpU Yem Ccho-
cobbl NpUMeHeHUA X 3aBUCENN, OObIKHOBEHHO, OT
JIMYHOTO B3rNA4A HA Aeno TOro UKW ApYroro yess-
HOrO HaYa/IbHWKA, — A0 HACTOALLErO BPEMEHU CO-
BEPLIEHHO He AOoCTUranun cBoen uenu, tem bonee,
YTO CPeACTB U CUA ANA HaA30pa 3a BbIMOJHEHUEM
yKa3aHHbIX Mep B PacropsAXKeHUM ye3gHON NoanLmum
MOYTM HUKAKKUX He nmeeTcA. C Apyroi CTOPOHbI, U 3a-
KOH He JaeT NpeacTaBUTeNAM BAACTU BOSMOXKHOCTH
OEeNCTBUTENIbHO OrparkAaTb OT CMAaMBAHMA MeCTHOE
HaceneHue, TaK Kak codepiKallimecs B HEM OrpaHu-
YeHMA KAcatoTCA TOIbKO KOYeBbIX M Bpoaaumx UHo-
pOALEB, MeXay TeM KaK HaceneHue KamuyaTcKoM
061acTM COCTOUT B 3HAYUTENBHOM CTEMEHU U3 OCea-
JIbIX MHOPOALEB, KPECTbH U Ka3aKoB, KOTOpble, MO
CNaboxapaKTEPHOCTM U HU3KOMY KYNbTYpHOMY pas-
BMTUIO, MAJI0 OT/INYAIOTCA OT KOYEBbIX U Bpoaaumx
Ty3emLeB 1 ewe 6onee NocneaHNX NOABEPHKEHDI Ty-
6UTENbHOMY BAMAHUIO CAMPTA, NPUXOAA Yalle, Yem
OHM, B COMPUKOCHOBEHME C MECTHBIMW U Hae3Xato-
WMMKM HA NapoXoAax TOProBLAMM U C BPEMEHHbLIM
PYCCKMM U AMOHCKUM MPOMbICIOBBIM HaceneHnem
PbIBONOBHbIX Yy4aCTKOB»>3,

Mo3aToMy B LLeNsX YCTaHOBMIEHWA KCOBEPLUEHHO
onpeaenieHHoM cnuctembl 60pbbObl C MbAHCTBOMY, «C

3 PIUA. @. 1276. Omn. 8. [I. 100. JI. 13. O6bsacHUTeIbHAS 3a-
nucka Munncrpa @uunancos B CoBer MuHKUCTPOB OT 16 (eB-
pana 1912 r. Ne 327 «Ilo xoparatictBy Ilpmamypckoro Ieneparn-
I'y6epHaropa 06 yCTaHOB/IEHMN IIPaBUI BBO3a, XPaHEHUSI I
obpaleHNs Kpenkyx HanuTKoB B Kamuarckoit obmactu». C. 1.

nogyYMHeEHMEM el BCex XKUTeNel, Kak MHOPOoALEeB
BCEX Pa3psAf0B, TaK U PYCCKOro CTapOXKMIONO U Npu-
LLNIOro HaceNeHMA» reHepan-rybepHaTop BbiIXoAuMN
C MHWUMATUBOWM YCTAHOB/IEHMA BPEMEHHbIX Mpa-
BWMJ1 A1 BBO3a, XPaHEHMA U 0OpaLLeHMA KpenKux
HanUTKoB B KamuatcKkoin obnactu. MpoeKT npasun
npeanosaran AONycKkaTb BBO3 M XpaHeHWe cnupTa
WCKNIOUNTENBHO A5 HAYYHbIX UM nedyebHbIx ue-
Nei c 0coboro B KaxkaoMm c/lydyae NMCbMEHHOro pas-
peweHns KamyaTckoro rybepHaTopa, a 0CTasibHbIX
KpenKux HanMTKoB — Mo ocobbiM xo4aTancTBam U
cneuManbHOMY paspeLleHnto: «a) oTaeNbHbIM Nn-
LaM UCKNOYUTENbHO ANA COBCTBEHHOIO M Y1EHOB
CEMbW, @ PAaBHO CAYMKALWMX M HAEMHbIX paboumx,
notpebneHns, 6e3 npasa NPoAAXKMU, MPOMEHA UK
BOOOLLE nepeaayn, B Kakol bbl To HU Bbl1o dop-
Me, Apyrum anuam; 6) knybam u roctMHMLAm uc-
KNHOUNTENBbHO ANs noTpebneHma B cTeHax 3TUX 3a-
BeAeHUI uyneHamu U Kunblamm»34, Konmuectso
pa3peliaemolt Mo YacTHbIM 33sB/IEHMAM K BBO3Y
W XpPaHEHMIO BOAKWM MpPeanonaranocb OrpaHUYUTb
OAHUM BEAPOM «Ha MATb Ye/0BEK 33 PblO0/IOBHbINM
Ce30H, a AN1A OCTa/bHOrO HAaceneHUs — nosBeapa
Ha B3POC/IOTO0 MYXKUYMHY B rofy. Hopmbl e MHbIX
KpPenKux HanuTKoB A0/KHblI Oblan onpenenaTbea
rybepHaTOpOM «Mo ero ycMoTpeHuto». B apceHane
npeaaaraemblx Mep HakasaHMA 33 HAPYLWEHUA 3TUX
npaBWa HAXOAWNUCb, B 3aBUCMMOCTM OT NpaBOHa-
pyLWeHMA, KOHPUCKALMA HAMUTKOB MM MX YacTH,
AeHexHbir wtpad ot 100 go 3000 py6., apect ot
7 oHelt o 1 mecAua, TIOPEMHOE 3aK/toYeHue oT
1 no 6 mecaues.

Ho 3T1 npeanoXKeHusa, B nocneayoLwem ropado
noazepaHHble U HOBbIM [prUaMypCcKUM reHepan-
rybepHaTtopom [OHAATTU, OCTANUChL «T1ACOM BOMWU-
IOLLLEro» M He HalAN NoAAEePKKU HU B MUHUCTep-
cTBe PpuHaHcos, HK B CoBeTe MuUHUCTPOB. Opuun-
anbHoe 0b6bACHeHMe ToBapula MuHnuctpa duHaH-
coB . HoBMUKOro 3aK/1t04aN0Chb B CAeAYIOLLEM: «...
HECOMHEHHO, YTO CaMbIM [/1IAaBHbIM MPENATCTBUEM
K OrpaHWYeHMuto pacnpocTpaHeHna B KamuaTtckoi
obnactm noTpebseHna Kpemnkux HamnuTKoB, KakK
3TO OTMEYEHO U reHepan-rybepHaToOpom, CAYXKUT
NnosiIHoOe OTCYTCTBME HabstogeHMAa U NPoTUBOAEN-
CTBMA 3TOMY 371y CO CTOPOHbI MECTHOM NOANLMK,
COCTOALLEN U3 CTPaAXKHMKOB yMnpaBAeHUA rocyaap-
CTBEHHbIMM MMYLLLECTBAMM U Ka3aybel KOMaHAbl C
3aypPAL-XOPYHXKMMM BO r1aBe, KOTOPas, Mo OT3bIBY
MECTHbIX BAaCTel, NOYTU NOro/sI0BHO Cama npeja-
eTcA NbAHCTBY. [pM TaKUX YCNOBUAX ABNAETCA BMOA-
He OCHOBaTe/IbHOE COMHEHME B TOM, YTOObI MOMN
OKa3aTb CYLLECTBEHHYIO NOJIb3Yy Kakue-nnbo HoBble
3aKOHOAATENIbHbIE MEpbl, eC/IN HaA30p 33 UX UC-
nosHeHWem ByaeT cTpaZaTb TEMM e HeJocTaTKa-
MW, KOTOpble 3aMeyaloTcsa B HacCTosLLEe BPEMS»>>,
Taknm obpasom, npegnoxeHua [lpramypckoro

Tam xe. JI. 13 06. (C. 2).
% Tam xe. JI. 15 06. (C. 6).

Ne 12 (Tom XCVII) AEKABPb 2014



I'A. ?’KO/IOBOBA

LEX WUSSIC:

reHepasn-rybepHaTopa 06 yCTaHOBAEHUU AOMNONHU-
Te/bHbIX OrPaHNYEHNI B 06paLLLEeHUN CMUPTHbIX Ha-
NMUTKOB Ha Tepputopmnmn KamuyaTckoit obaactn ocrta-
nncb 6e3 nocneacTsuii rasHbiMm obpasom B BUAY
HEBO3MOXKHOCTM 0becneyYnTb B 3TOM MECTHOCTM
daKTMUeCcKMin Haa30p 3a UX cobatogeHnem.

NTakK, B KoHUe XIX — Hadvane XX BB. ocobble
npaBoBble HOPMbl MPUHMMANNCL B OTHOLUEHWUM
BMHOTOPrOBAM B BUHOAENbYECKUX PANOHax U Tep-
pUTOpUAX, rae NPOM3BOAWIOCH BUHOKYpPEHUE U3
BMHOrpaza v apyrux arog n GpykTos. [NaBHasA Leb
NpaBOBOro peryaMpoBaHua aTon cdhepbl B Uccae-
AyeMbl nepuog, coctoana B obseryeHmn ycaosuim
bPYKTOBO-BUHOIPaAHOrO BMHOKYPEHWA HA CafoB-
NafenbyecKkmx 3aBogax M NOOLLPEHUN BUHOLENNA.
MepBoHayanbHO 3akoH oOT 12 mioHA 1884 r. orpa-
HWYMA MPaBO peanmsaummM BMHOFPALHOMO CnupTa
B YepHOMOpCKoM OKpyre, B KybaHcKoi u Tepckoi
obnactax n CTaBponosbCcKoi rybepHumn TonbKo on-
TOBbIMW MOCTaBKaMM B ONTOBbIE CKAAAbl, @ B 3aKaB-
Ka3CKOM Kpae — Kpome TOro, 1 B AyxaHbl. OgHako
3TV OrpaHUYEHMA, Ha NPAKTUKE OKa3aBLUMECs BECb-
Ma CTECHUTE/IbHbIMWU KaK A1 MECTHOMO Ce/ibCKOro
HaceneHuAa, Tak U AAA 3aBOAYMKOB, BCKOpe Oblan
OoTmeHeHbl. B 1887 r. HoBble BpemeHHble npaBuaa
0 GpPYKTOBO- M BUHOMPaLOBOAOYHOM NPOU3BOACTBE
paclmMpuan BUHOAENAM NibroTbl NO npoaaxke 6e3
B3ATWA MaTEeHTa BUHOFPaZLHOro BUHA cObCcTBEHHOIO
NPOW3BOACTBA ONTOM M B PO3HMULLY, @ TAK}KE NbroTbl,
KacaBLUMecA OTNYCKA C 3aBOA0B U NPOAAXKM GPYKTO-
BOroO M BUHOrpagHoro cnupTa. Mpu sTom OTKpbITUE
norpeboB PYCcCKMX BUHOrPaAHbIX BUMH OblNO pas-
peleHo TONbKO B BUHOAENbYECKMX U COCELHUX C
HUMW ryBEepHUAX, Fae HaceneHMe NPUBBIKAO K yNo-
TpebaeHMto BUHOTPaAHbIX BUH, @ TAKXKe B TEX MeCT-
HOCTSAX, e 3TO NPU3HABAIOCb BO3MOXHbIM MUHU-
cTpom GUHAHCOB NO cornaleHmto ¢ MMHUCTPOM ro-
CYLAPCTBEHHbIX MMYLLECTB. TakKne MecTHOCTHK Hblin
onpegeneHbl uMpKynapamm MuHuctpa GUHaHCOB.
B npoumnx rybepHuUAx oTKpbITUE Taknx norpebos go-
3BOJIA/1I0Cb B C/ly4ae AeNCTBUTEIbHON NoTpebHOoCTH
B HUX «MO MECTHbIM YC/IOBUMAMY U /IULb C 0CO60ro
paspeLeHna MuHuctepcTea GUHaAHCOB.

Ocobble orpaHWYeHUA TOProBAW CAUPTHBIMM
HanUTKamMM AeNCTBOBa N Ha TEPPUTOPUM POCCUIA-
CKMUX HaLMOHaNbHbIX OKpauH. CTporo paspeLuu-
Te/bHbIM NOPAAOK, HaNpPaBAEHHbI NPOTUB aNKOro-
NI3auMM MEeCTHOTO HaceneHuA, 6bla YCTAaHOB/EH Ha
BBO3 M NpoAaxy xnebHoro BMHa U ApYyrnx Kpenkux
HaMWUTKOB B KAJIMbILKMX YNYCaxX U B KAJIMbILKUX KO-
yeBbaAx 06/1aCTN BoMcKa [loHCKoro. M3 Kasaxckux
TepPPUTOPUN, rae TOProsaa askoronem bbina 3anpe-
LLeHa, N1Wb B OTAENbHbIX MECTHOCTAX AKMOJIUH-
cKo n CemmnanaTMHCKOM obnacteir oHa AONycKa-
Jlacb B CTPOro paspelnTesibHOM nopsagke. 3anpe-
LLascA MPOBO3 KPEnKMX HAMWUTKOB AR MNPOAaXKM
(32 HE3HAUUTENbHbBIM UCKNOYEHMEM) B KUPTU3CKUE
opApl, B CTOMOULLA M Ha APMAPKN CUBUPCKUX KoYe-
BbIX M 6poaAYumMX MHopoaues. MNMpu aTom Ana cammux

CUBUPCKNX MHOPOALLEB HE CYLLECTBOBA/IO 3anpeTa
Ha NOKYMKY BMHa B MeCTax L03BOJIEHHOM NPOAaXKM
M NPOBO3 €ro K CBOMM CeMencTBam A1A COOCTBEH-
HOro AoMallHero ynotpebneHua. B uensax npenot-
BPALLEHMA CManBaHMA MECTHOFO HaceneHus 1 npa-
BU/IbHOW OpraHM3aLUMK COOTBETCTBYHOLWMX pPaboT,
6b1711 BBEZEHbI CEPbE3HbIE OFPAaHNUYEHMA TOPrOBIU
aNIKoronbHOM NpoayKumein B6M3n oT 30710TbIX NPU-
WCKOB M NPW CONIAHbBIX MCTOYHUKax Cnbupu.

Mpobaema cTaukn BUHOMPOMbILLJIEHHUKOB, YCTa-
HOBMBLUMX BO BTOPOM nosioBuHe 80-x IT. XIX B. MOHO-
NoJibHble LeHbl Ha ankoronb B Cubupu bblna ycnew-
HO pelleHa bnarogaps npuHATUIO 5 aekabpa 1889 r.
3aKoHa 00 OTKPbITMM B CMOMPU Ka3eHHbIX BEAEPHbIX
NaBoK 6e3 paspeLlumnTeNibHbIX NPUFOBOPOB CE/IbCKUX
obLLecTB. ITOT NpUMep, HapAay C YCNewwHbIM peLle-
HMem nogobHON MNPo6aemMbl YaCTHbIX COMALLIEHWM
B epmcKoit rybepHUn, C MOMOLLBbI OAHON TOJb-
KO Yyrpo3sbl BBeAEHMA TaM Ka3eHHOW Mnpogaxku, bbin
NnokKasaTe/ibHbIM B TOM, YTO A/1a 60pbbbl C YacTHOM
MOHOMO/IMEN MOPOM AO0CTAaTOYHO OblI0 €cOo34aTh Ha
NPo61eMHbIX TEPPUTOPUAX KOHKYPEHLMIO NyTEM BBE-
[AEeHNA Ka3eHHOWN TOproBan BoAaKow, 6e3 npuaaHma en
MOHOMO/IbHOTO XapaKTepa.

Tem He meHee NPaBUTENbCTBO, YTBEPAMUBLLUCH B
peLeHNN, YTO HAUNYYLLIMM CNOCOBOM [AOCTUMKEHUSA
roCyapCTBEHHbIX 33Jay, Nexalmx B chepe anko-
rO/IbHOM MONUTUKM, CTAHET MAaKCMMA/IbHOE OFpaHmye-
HWe cBoHOAbI TOProBAN CMIUPTHBLIMW HAMUTKAMM, Ha
60bLuei YacTu Poccninicko Mmnepum BBEIO KaseH-
HYIO BUHHYIO MOHOMO/IMIO HA KPEMKME CMPTHbIE Ha-
MUTKKU: CNUPT, BOAKY M BOAOYHbIE n3aenmsa. Mpu stom
TOProB/aA HEMOHOMOJIbHbIMM HANUTKAMM, OMayveH-
HbIMW aKLM30M (MMBOM, MeZIOM, NOPTEPOM, Bparoli 1
T.MN.), @ TaK¥Ke BUHOrpaZHbIM BUHOM, COMacHO CT. 526
AencTeytollero Ycrasa 06 akLM3HbIX cbopax, cocTas-
NAna «npeameT BOJIbHOTO Npomblicaa». OnpeaeneH-
HOWM LLeHbl 3TUM HAMUTKAM M YMCIa MECT UX NMPOAAXKM
no-npexKHemy He HasHadanocb®. [ocyaapcTBeHHasn
MOHOMNO/IMA Ha TOProOB/ItO CMMPTOM, BOAKOM 1 BOAOY-
HbIMW U3OEANAMM OKasasna 61aroTBOpPHOE BAMAHME
Ha pa3BUTUE BUHOKYpPeHua B Poccun, npexkae Bcero
MMEIOLLErO CEe/IbCKOXO3ANCTBEHHbIM XapaKTep, 4To
BbI3blBa/IOCb, OHAKO, HE CTO/IbKO MHTEpPecaMu Ha-
POAHOrO XO3ANCTBA, CKONbKO LOMOraTeIbCTBaMM He-
60/1bLLOM, HO BECbMa BANATEIbHON, FPYNMbl 3eM/1EB-
najenbues.

CtecHeH 6bl/1 BBO3 Kpenkux Hanutkos B [pu-
MOPCKYI0 1 KamyaTcKyto 0bnactu, He BoweaLwme B
30HY Ka3eHHOW npogaxu nuten. OaHAKO NPUHATbIE
B pa3Hoe BpemsA aAMWHUCTPATMBHbIMKU pacrnops-
KeHnamum Bnactei JanbHero BocToka mepbl npo-

% VYcraBbl 06 aKLU3HBIX COOpax MO OGUIMATbHOMY M37a-

Huio 1901 1., M3MeHEHHbIe ¥ TOIOIHEHHbIE 110 Je/ICTBYIOLIIM
[Ipomo/mKkenuaM M MO3NHEMIUMM Y3aKOHEHUAM, C CEHaTCKU-
MU U MMHUCTEPCKMMMU Pa3bACHEHUAMM U C TIPUIOKEHMEM
IpaBWI ¥ MHCTPYKIMiT MuHMCTepCTBa (PUMHAHCOB, a TaKXkKe
an1paBUTHO-IIPEIMETHOTO U XPOHOJIOTMYECKOTO yKasareyeii /
coct. A.M. Hropen6epr. M., 1912. C. 181.
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TWUB TOProB/IM STUMW HaMUTKaMM, HE UMeNu ycnexa
KaK BCNeACTBME CUAbHOTO NPUCTPACTUA K a/IKOFO/H0
«Kamyaganos» (ocednblX MHOPOALEB, KPECTbsH,
Ka3aKoB W «MPULL/bIX NOCENEHLIEBY»), TaK U BCaea-
CTBME ero KoHTpabaHaHoro BBo3a. MPUHATLIX Xe
3aKOHOAATE/IbHbIX Mep, MO CBUAETENbCTBY MeCT-
HOM agMMHUCTPAUMK, OblIO HeagoCTaTOYHO AA
OrpasKAeHUss MeCTHOTO Hace/seHus OT clanBaHus,
TaK KaK codeprkalllMecs B HEM OrpaHMYeHuna Kaca-
JIUCb TO/IbKO KO4eBbIX U Bpoasaunx nHopoaues. MNo-
TOMY afAMUHUCTPaLUMA KamuaTKu B Lenax yKkpenie-
HMA 6opbbbl C NbAHCTBOM B Havane XX B. BbIXoAMAa

Bbubnunorpadus:

C MHULMATMBOW YCTaHOB/IEHMA BPEMEHHbIX NPaBU
019 BBO3a, XpaHEHUsA U 06palleHMA KpenKkux Ha-
nUTKoB B KamyaTcKoi obnactu, ¢ nogynHeHuem en
BCEX XKUTeNel, KaK MHOPOoALUEB BCEX Pa3psaaoB, TaK
M PYCCKOro, B TOM YMC/e MPULLIOTO, HaceneHus. Ho
npeanoxkeHus MprvamypcKoro reHepan-rybepHarto-
pa 06 yCTaHOBNEHUWN AOMNONHUTENIbHbBIX OrpaHuye-
HMA B 0OpPaLLEHUM CMUPTHbLIX HAaMUTKOB Ha Teppu-
Topmmn KamyaTtckoit 061actv He 6blan noaaeprKaHbl
LEeHTpa/ibHOM B/AaCTblo, OCO3HAlOWEN HEBO3MOMK-
HOCTb 06ecneynTb B 3TOM MECTHOCTU PaKTUYECKUN
HaA30p 3a Ux cobatogeHnem.

1. KaseHHasa npoaaxka BUHA. M3aaHume MaBHoro YnpasneHus HeoknagHbix CH60poB 1M KaseHHON npoaa-

K nuten. — CM6., 1900.

2. KpaTkui odepk 50-netms akyM3HOM CUCTEMbI B3MMAHWA Haora ¢ Kpenkux Hanutkos 1 50-netua aen-
TENIbHOCTM yupexRaeHWI, 3aBeblBatolmMx HeoKnagHbimu coopamun. — CM6., 1913.

uhw

nonoxkeHue. — CM6., 1890.

MuHuctepcTeo PmHaHcos 1802—-1902 rr. Y. II. — CN6, 1902.
MpaBuaa o Toprosae Kpenknmmn Hanutkamu. — Cr6., 1892.
Tepckuit H.C. MuteiHble cbopbl M akLM3HAA cuctema B Poccumn. MICTOpUYECKUIM O4epK M HacTosLlee

6. ®pugman M.NU. BuHHaa moHononumsa. T. Il. BuHHaa moHononusa 8 Poccuu. Mr., 1916.

Mamepuan nocmynuna 8 pedakyuto 10 anpena 2014 a.
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Abstract
Basing on the analysis of the legislation of 1881-1913, as well as on the study of the Finance Ministry’s
documents there has been presented the retrospective account of the particulars of domestic policy regu-
lating trade of alcoholic drinks in wine-producing areas and in the remote areas of the Russian Empire.
There have been exposed concrete measures of the governments of the Russian tsars Alexander Il and
Nicholas Il worked out with the active involvement of the Finance Ministry aimed at the improvement
of legal regulation of alcohol trading under the excise taxes and preserving the basics of free trading and
further transition to the state wine monopoly. These measures were envisaged to increase the «drinking»
state income and provide for the development of domestic wine production and agricultural alcohol pro-
duction, on the one part, and to take counter measures against the growing people’s alcohol addiction, or
«safeguard the people’s sobriety and the people’s morals» — on the other hand. The author has shown
that the search of new legal decisions providing the implementation of the regulatory tasks connected
with alcohol trading which consistently brought the authorities to the increasing restriction of alcohol
trading. But certain obstacles, which had nothing to do with law, hindered the realization of these norms.
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UMA B HAYKE

A.M. JlywHunkos*, M.B. JlylwuHnkoBa**

TOJIKYHOBA

AHHOMayuA. B cmamee paccmompeHs! HU3HeHHbIU nyme U HayyHoe Hacnedue cmap-
weeo npenodasamens, douyeHma, npogeccopa Kagedpsbl Mpyoo8o20 U KO/XO3HO20
npasa (mMpydoeozo npasa u npaea coyuansHo2o obecnevyeHus) BIO3U (MIOU, MIHOA) e
1951-2004 e2. Bepbl HukonaesHb! TosikyHosoUl. COenaH 861800 0 MOM, YMO OHA BHECAd
cyujecmeseHHsblli 8K1a0 8 pazsumue coeemcKoli u pocculickoli HayKu mpy0doe0o20 npasa,
uccnedosasna yesnolili pa0 aKkmyasbHbiX Npobaem ompacsau, 8 MOM Yucse npasosoe pe-
2ynuposaHue mpyoa ¥eHWUH U mpyooabix Criopos, CMasa 0OHUM U3 OCHOBOMO/0OMHU-
KO8 2eHOepHbIX UccnedosaHuli 8 coeemckom mpyo0osom rpase U oaxce, 8 00MycCmumbix
cosemckoli 00KMpUHOU pamKax, heMuHuUCmu4YecKkoz2o HarnpasseHus 8 Hayke. OHa obo-
CHOB8Q/10 MPABO HEHUWUHbI HA MPYO KOK COMOCMOAMEsbHYH Mpasosyo KAmMe20puro U
HeomOdenumyr Yacme mpebosaHulli pasHONPaAsUA H¥eHWUH 80 8cex 061acmax #U3HU
obuwecmea; aHAAU3UPOBAA CYUWHOCMb MPABA HEHUWUHbI Ha mpy0d, hopMbl U 2apaHmMuU
e20 ocyujecmeneHus 8 CCCP. OmmeyeHo, Ymo oHa 00HOU U3 rnepssix, HAPAOY ¢ npeome-
mom, 8bldenusna cgepy delicmsus mpydoso20 rpasa.

Knrouessle cnosa: Hayka mpydosozo npasa, BO3U, MIOW, MINQOA, B.H. TonkyHosa, 6uo-
epaghus, HayyHoe Hacneodue, 2eHOepPHbIe UCC1e008AHUA, OXPAHA Mpyoa HeHWUH, chepa

mpy0o80o20 npasa, mpyodossle Cropbl, 2apaHMuU MmpyoossIx rpas, y4ebHUK.

pabotana Ha kKadeape BHO3UN (MIOU, MTOA)
6onee 50 netT. HecmoTpA Ha TO, YTO OHa Ka-
denpoin HMKOraa He 3aBeAoBasia, €e HayyHbll
ABTOPMUTET M OpraHM3aTopcKMe cnocobHOCTU BO
MHOFOM OMpeaenvMan ANAUpPYyoWee MNONOXKEHUE
LWKOMbl TPYAO0BOrO NpaBa yHMBEPCUTETA B HACTO-
Aulee Bpems.
TonkyHoBa pogunacb 30 ceHTAabpa 1914 r. B
r. MueHck OpnoBckon rybepHun. Nocne OKOH-
YaHuA ¢ oTamumem MOCKOBCKOTO HOPUANYECKOTO
nHctutyta (MIOW) B 1939 r. npoaonkuna obyue-
HMe B acnupaHType. TpyAOBOE NPaBO HA BTOPOM
Kypce B MIOU B TO Bpemsa untan U.C. BOUTUHCKUI
(1884-1943). B 1940—-1944 rr. paboTana B npaso-
Bom oTaene CoseTta HapoAHbIX Komuccapos CCCP.
3atem BO306HOBW/IA ObOy4yeHMe B acnUpaHType
MHCTUTYTa BHEWHel TOProBAM NoOA PYKOBOA-
CTBOM 4neHa-KkoppecnoHaeHTa AH CCCP E.H. Ko-

Bepa HukonaesHa TonkyHoBa (1914-2004)

poBuHa (1892-1964). B 1949-1950 rr. sBnanacb
cTapwmm pedepeHTOM Mo NPaBOBbIM BOMPOCAM
YnpasneHnsa no ob6CAyKUBAHUIO AunaomMaTUye-
CKOro Kopnyca.

HakoHeu, 8 1950 r. Bepa HukonaesHa nocrynu-
Na Ha paboTty B BO3W cHavana cTaplumMm MHCMIEKTO-
POM-METOAMCTOM, 3aTEM 3aBEAYOWEN aCMUPAHTY-
poii. C 1951 r. oo camom ceoelt cmepTn, 28 aBrycra
2004 r., TonkyHoBa paboTtana B BIO3 — MIOU —
MTIHOA: B 1951-1956 rr. — cTapwmm npenogasare-
nem; 1956-1970 rr. — goueHtom; 1970-2004 rr. —
npodeccopom. Okono 20 net Bepa HMKonaesHa aB-
nAanacb cekpetapem yvyeHoro coseta BHO3U no 3a-
LMTE KAHAMOATCKUX U LOKTOPCKUX AnccepTaumii. B
1953 r. OHa 3aWMTUAA KAHANMOATCKYIO AMCCepTaL MO
«[paBoBoOe perynnposaHune Tpyaa Hay4yHO-neaaro-
r’MYecKnx paboTHMKOB COBETCKOM LWKOAbI», B 1957 T.
nosy4ynna yvyeHoe 3BaHue AoueHTa. Toraa »Ke Bbl-
XOAAT ee nepBble Ny6AMKAUMM B »KaHpe y4yebHbIX
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A.M. J/IYIIIHUKOB, M.B. JIYIIIHUKOBA

LEX WUSSIC:

nocobuin n nekumiil. B 1970 r. coctosnach 3awmTa
ee [OOKTopcKoW gucceptaummn «CoumanbHO-NpaBo-
Bble Npobaembl Tpyaa KeHuwmH B CCCP», B 1972 . el
6b1710 NPMUCBOEHO y4YeHoe 3BaHKne npodeccopa.

Bepa HuKonaeBHa cTana O4HOM M3 OCHOBOMO-
NIOXKHUL, TeHAEPHbIX MUCCNeAO0BAaHUI B COBETCKOM
TPYLOBOM MpaBe U AaKe, B A0NYCTUMbIX COBETCKOM
OOKTPUHOM pamMKax, peMMHUCTUYECKOro Hanpas-
neHuvA B Hayke. OHa 060CHOBaNA NPaBO KEHLMUHbI
Ha TPYA, KaK CAaMOCTOATE/IbHYIO NMPaBOBY KaTero-
PUIO N HEOTAE/NIMMYIO YacTb TPeboBaHMIM paBHoOMNpa-
BMA KEHLLMH BO BCcex 06/1acTax KU3HM oblecTsa’;
QHANM3MpPOBasia CYLLHOCTb MpPaBa MKEHLMHbl Ha
Tpya n dopmbl ero ocyuwectsneHma B CCCP. bonb-
lWoe BHMMaHMe yAensna rapaHTMAM MNpaBa KeH-
LWMH Ha TPYA, B TOM YMCAE FAapaHTUM HA NOJyYeHMe
paboTbl, Ha KBaNMPULMPOBAHHbIN TPYA, HA PaBHYO
onnaTy 3a paBHbIA C My)XYMHamMK Tpya. HakoHel,
ee BHMMaHMe 6b110 06palleHo 1 Ha OXpaHy Tpyaa
KEHLLMH, B TOM uncie 6epeMeHHbIX U KOPMALLUX
maTtepel, Ha co3gaHue 6naronpuUATHbLIX ObITOBbLIX
YCNOBUIN ONA TPYAA KEHLMHblI B 06LLECTBEHHOM
Npoun3BoACTBE. 3HaUMTENbHOE MECTO B ee paboTax
3aHMManNa KPUTUKA NPaBOBOro PerynMpoBaHUA Tpy-
03 YeHLWMH B KannTaZMCTUYECKUX CTPaHaX.

MHorne u3 NpeaoKeHHbIX €10 3aKOHOAATE b-
HbIX HOBALMM NO Y/Y4YLEHUIO YCNOBUIM TPYAA KEH-
LLMH OKa3anncb BocTpeboBaHbl M HAWAW OTpaxe-
Hue, B yacTHocTu B K30T PCOCP 1971 r. (rn. Xl «Tpya,
XeHLWMHY). Mybankauum ToNKYHOBOW, NOCBALLEH-
Hble MPaBOBOMY PEry/IMPOBAHUIO TPYAA MKEHLUMH,
6bl1M NepeBeaeHbl Ha aHIIMACKUIA, GPaHLLY3CKUIA U
NopTyraabCKUi A3blkn. OHa H6blna yneHom Komute-
Ta COBETCKUX XeHLMH, npeaceasatenem paBoBoi
KOMMCCUN YKEHLMH IopUanNYecknx npodpeccuii npu
Accoumaumm COBETCKUX KOPUCTOB U Ap.

TonkyHOBa OTMeYana, YTo «MNPaBo MKEHLINH Ha
TPyA, ABAAETCA YacTbto 0bLero npasBa rpaxaaH Ha
TpyA. M KaK yacTb LEenoro MMeet Bce YepTbl 06LLEero
npaga v B TO *Ke Bpems CBOto cneunduky»®. OgHako
OHa He paccMaTpmBana XKeHLWMHY KaKk NacCUBHbIN
cybbeKT TpyaoBOro npaea, a HactauBasa Ha obe-
cnevyeHnn GaKTUYECKOro pPaBHOMPABMA MKEHLLMH
M MY)XYMH B TPYAOBbIX OTHOWeHMAX. Hanpumep
noAYepKMBana, YTo «C TOUKM 3peHUa paKTUYecKo-
roO PaBHOMPABUA XKeHLWMH B TPyAe paboTy ¢ Henon-
HblM paboyMm gHEeM HaZo PaspelnTb MWb Kak

! Tonkynosa B.H. Bonpocsl Tpygosoro npasa Haponnoii Pe-

criy6nuku Bonrapus. M., 1955; Ona xe. IleHcnoHHOe 0becrie-
yeHne pabounx n cryxamux CCCP. M., 1957; Ona xe. IIpep-
MeT U CUCTeMa COBETCKOTO TpyHoBoro mpasa. M., 1957; Ona
ke. CoBeTCKOe TOCyHapCTBEHHOE COlMa/JbHOe CTpaxoBaHIe.
M., 1956 u fip.

?  Tonkynosa B.H. CorumasbHas IIOMOLIb 1 TPYHOBbIE TbLOTDI

>keHIHaM 110 MatepuHcTBy B CCCP. M., 1973; OHa xe. IIpaBo
JKEHIMH Ha TPyZA U ero rapantum. M., 1967; Ona xe. IIpaBo
skeHIH Ha Tpyh B CCCP. M., 1980; Ona xe. Tpyn >KeHIIMH.
M., 1973 u pip.

> Tonkynosa B.H. [IpaBo )XeHIIMH Ha TPYJ, U €r0 TapaHTUN.

C.5.

TPYAOBYIO NbrOTY TO/IbKO A5 XKEHLLMH, UMEHOLLNX
Ma/IeHbKUX AeTen Uan AByx n bonee aeTen LWKO/b-
HOro BO3pacTa, WAM APYrUX HEeTPYAOCnOoCObHbIX
YNEHOB CeMbM, Tpebyowmx NOCTOAHHOrO MOCTO-
pOHHEro yxoza 3a coboi, a TakKe ans bepemeH-
HbIX KEeHLWMH»*,

Npoeto paBHOMpasuA MNOMOB U HE33aBUCUMMO-
CTW KEHLUMH OHa NPOBOAWMAA U B JIMYHOMN }KU3HU.
Bepa HukonaeBHa 6bina yberaeHHOW CTOPOHHU-
LeN MAPKCUCTCKO-IEHUHCKOW WAE0N0TnMK®> U He
MeHs1a CBOEN UAeHON opueHTauun. ITO Bbi3bl-
BaeT yBarkeHue, Tem bosiee 4To oHa Oblna Aaneka
OT AOrMaTM3Ma M BCerga TBOPYECKM moaxoanna K
npobnemam TPyaoBOro npaBa. TO/NIKYHOBA HEYK-
JIOHHO OTCTamBasla He0bBX04MMOCTb 3aKPENIEHUA B
KoHctutyumnm PO n TK P® npasa Ha Tpya, oTpuua-
TE/IbHO OTHOCMAACb K PUCKOBAHHbIM COLMANbHbIM
pedopmam 90-x rr. NPOLINOro BeKa.

MoarotoB/ieHHble eto y4ebHble nocobus no Tpy-
OOBbIM CNopam Bblaep:Kanu 7 usgaHuii®, [aHHas
npobnema 6blna NPaAKTUYECKN CKBO3HOM A5 ee Ha-
y4HOro TBopyectsa. [Mpm 3sTOmM OHa aHaAM3MpoBana
NPenMyLLEeCTBEHHO MOPALOK PACCMOTPEHMA TPY-
[0BbIX CNOPOB U UCMONHEHWUA peLleHnin No HUM. B
LEHTpe ee BHMMAHMA OKa3aINCb Takne npobnemsl,
KaK 0COBEHHOCTN PacCMOTPEHMA TPYAOBbIX CMOPOB
B KTC, ®3MK, cyae, BbIWECTOALMMM OpPraHamu B
nopAaake noguynmHeHHoctu. Bepa HuKonaesHa yge-
NAna onpepeneHHoe BHUMaHUE U TPYAOBbIM CMO-
pam, BO3HMKAKOLWMM M3 NPABOOTHOLLEHWUI, TECHO
CBA3AHHbIX C TPYLOBbIMU, @ TaKKe OCOBEHHOCTAM
PacCMOTPEHUA OTAENbHbIX KaTeropuit TpyaoBbixX
cnopos (06 yBONbHEHMAX U NepeBoaax, 0b onnate
TpyZ4a, O MaTepuasbHOW OTBETCTBEHHOCTM). HKaHp
y4yebHoro nocobusa npeanosaraet ero akUEHT Ha
ANOAKTUKY, oaHako B.H. TonkyHoBa paccmatpu-
Bajsia U crnopHble Npobnembl 3aKOHOAATENbCTBA U
npaBonpUMeHEHMA, NPUYEM Ha BbICOKOM HAy4YHOM
YPOBHe.

Tak, OHa NpuaepKunBanacb AeNeHUs TPyL0BbIX
CNOPOB Ha WCKOBbIE M HEMCKOBbIE, CBA3bIBasa €ro
C cofepaHuem Takoro cnopa. log MCKoBbIMM
Ccrnopamu MoApPasyMeBasiMCb CMOPbl, BO3HUKLINE
MeXKAY Paboummm, CAyKaWmMmMmM U aaMUHUCTPALM-
el npeanpuATUiA (yuperkaeHuit), BbiTeKkaolme u3
BbINO/IHEHWNA U NPUMEHEHUA YCNOBUI TPYAa, YKe
YCTAHOBNEHHbIX 3aKOHaMK, MOCTAHOBAEHUAMM,

4 Tam xke. C. 147.

> Tonkynosa B.H. B.JI. JIeHNH 0 IpaBOBOM peryn1mpoBaHNUN

TpyAa pabounx u cryxamux // Yuensie sanucku BIO3V1. 1962.
Bomn. XIII. C. 3-40; Ona >xe. KoHCTUTYLMOHHDIE ITPYHLINIIBI
IIPAaBOBOTO PETyIMPOBAHUA TPyHa B Pa3BUTOM COLMA/IUCTH-
yeckoM obmectse // CoBeTcKoe rocyapcTso u mpaso. 1980.
Ne 1 m pp.

¢ Tomowamos C.A., Tonkynosa B.H. Tpynosbie ciopst B CCCP.
M., 1974; Tonkysosa B.H. TpynoBble criopsl paboumx 1 cry»xa-
myx B CCCP n nopajok ux paspemenns. M., 1958; Ona sxe. Ilo-
PAOK paccCMOTpPeHMA TPYAOBBIX CIIOPOB M MCIIOTHEHNA pelle-
HMIT 10 HUM. M., 1980 (2-e n3p. 1984); Ona xe. TpymoBble criopbt
U HOPSIZIOK VX paspetenns. M., 1993 (nepensy. 1996, 1999).
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LEX RUSS0

Hms 6 HayKe

WMHCTPYKLUMAMMU, KONNEKTUBHBIM LOrOBOPOM, COMNa-
LUeHMEeM CTOPOH TPYAOBOro Aorosopa M ap. Henc-
KOBbIMMW e CYMTAZINCb CMOPbI, CBA3AHHbIE C BBEAE-
HWEeM HOBbIX YCIOBUI TpyAa, He NpeayCMOTPEHHbIX
BbILLEHA3BaHHbIMM MPaBOBbIMW aKTamu. [locne
NPUHATUA TMONOXKEHUA O MOPALKE PacCMOTPeHMS
TpyAoBbix cnopos oT 31 AHBapa 1957 r. Bepa Huko-
JlaeBHA OTMETUNA HEKOTOPLIM OTKA3 3aKoHoAaTeNA
OT TaKOro CTPOroro pasaeneHus’.

OOHaKo W B panbHenWwem OHA MpoAo/Kana
NPUAEPKNBATLCA AENEeHUA CNOPOB, BO3HMKAOLMX
M3 TPYOOBbIX OTHOLIEHWIA, B 3aBUCMMOCTM OT MX
copepKaHuA, Ha cnopbl 06 YCTaHOBAEHMU HOBbIX
YCNIOBWIA TpyAa, HE onpeaeneHHbIX TPYAOBbIM 3a-
KOHOZATENBbCTBOM, KOJNEKTUBHbIM W TPYAOBbIM
[OroBOpoOM, W Cnopbl O MPUMEHEHUU YCTAHOB-
JIEHHbIX AOTOBOPOM WM 3aKOHOM YC/I0BUIA TpyAa.
OHa noayepkMBana, YTo B 3aBUCMMOCTU OT 3TUX
BMAOB CNOPOB OHW PELIAKTCA UM COBMECTHO XO-
3MCTBEHHbIM M NMPOodCOO3HbIM OpraHom (crnop o6
YCTaHOBNEHWUW HOBbIX YC/IOBUIN Tpyaa), AN nyTem
npeabaBieHUsA MUCKa (CMopbl O MPUMEHEHUU YiKe
YCTaHOBAEHHbIX YC/IOBUIM TPyAa). ITO CBA3bIBANOCH
C TEM, YTO WUCKOBbIE CMOPbI ABAAIOTCA CMOPaMMU O
npaBe W MOANEXaT PaCCMOTPEHUIO B ONpeseseH-
HOM MpoLeccyasibHOM NopAAKe YNOJAHOMOYEHHbIM
Ha TO KOPUCAMKLNOHHBIM OpraHomé.

B 37O YacTn ee MHEHWe ANameTpPasbHO pacxo-
OWNOCb C MHEHMEM €e COaBTOpa M KoNnern no Ka-
denpe BHO3U C.A. TonouwianoBa, KOTOpbIi oTpULan
060CHOBAHHOCTb pa3aeneHna TPYL0BbIX CNOPOB HA
NCKOBbIE N HEe NCKOBbIe. MoaYepKHEM, YTO B HACTOSA-
uee Bpems B TK PO (cT. 381) neranvsosaHa oTcTau-
Baemas elle B COBETCKM nepunog B.H. TonkyHoBOM
KOHCTPYKLUMA W BblAeNEeHbl UHAMBUAYANbHbIE CMO-
pbl 0 NpaBe (MCKOBbIE UM LOPUAMYECKUE CNOPbI) U
WHOMBKAYaNbHbIe cnopbl 06 HTepece (HeMCcKoBble
WM 3KOHOMMYecKMe cnopbl). MocnegHme KacaroTes
YCTAHOBNEHUA WU U3MEHEHUA MHAMBUAYANbHBIX
YyCN0BUI TpyAaa.

Bepa HuKonaeBHa B nopagKe paccmoTpeHuA
Tpyaosbix cnopos B KTC pasnnyana asa Buaa cpo-
KOB: AaBHOCTHble (MCKOBble) U MpoLeccyanbHble.
Mpn 3TOM OHa onupanacb He TOMIbKO Ha TEOPWUIO
TPY4OBOrO MpaBa, HO W TPa*KAAHCKOro npasBa M
rpakgaHckoro npouecca. K 4aBHOCTHbIM (CpoKam
MCKOBOW AaBHOCTM) OHa OTHOCWJIa OTPE3KU Bpeme-
HW, KOTOpPble 3aKOH yCTaHaBAMBaAET AnA obpaLleHms
3aABUTENA B TOT UAW MHOM OpraH ANA 3almTbl Ha-
PYLWeEeHHbIX NpaB 1 UHTepecoB. OH paccmaTpmBan-
CA KaK MaTepuasibHbIi CPOK, OT KOTOPOroO 3aBUCUT
OCYLLEeCTBNEHWE 3aALLMTblI MATEPUMANbHOFO MNpasa.
9TO nNpeAanocbikKa MNpaBa Ha 3aLLMTY 3aKOHHbIX
TpeboBaHMi, a NOCAeACTBUEM UCTEYEHWNS AABHOCT-

7 Tonkynosa B.H. TpynoBble ciopsl pabo4ux 1 CIy>Kalux B

CCCP u nopsapok ux paspemenns. M., 1958. C. 3 u fanee.

8 Tonomanos C.A., Tonkynosa B.H. Tpynosslie ciopsl B CCCP.
C. 92 u nanee; Tonkynosa B.H. ITopangok paccMoTpeHus Tpyzo-
BBIX CIIOPOB U MCHONTHeHMs pemtennit o Hum. C. 3—-4 n nanee.

HOro CpoKa Mo TPYAOBOMY CMOpY ABAAETCA yTpaTta
npaBa Ha UcK. Ecnn UCK yxKe nNpeabsaBieH, To nNpu
NponycKke AaHHOTO CPOKA MOXKET 6biTb BbIHECEHO
pelweHne 06 O0TKase B MCKE MMEHHO B CBSA3M C ero
NPOMYCKOM.

MpoueccyanbHble CPOKMU, MO MHEHUIO YYEHOMN,
ABNAIOTCA YCTAHOBJIEHHbIMM 33aKOHOM OTpEe3KaMu
BPEMEHM, B TEYEHME KOTOPOro MOTYT UAU AO/XKHbI
ObITb COBepLUEHbl npoueccyasbHble aencteus. K
nocaegHUM OTHOCWUIUCh CPOKM AN PACCMOTPEHUS
cnopoB B cooTeeTcTBylowem opraHe (KTC, aaMUHK-
CTpaums, Cy4 v 4p.) U CPOKKU N5 COBEPLLEHMA yYacT-
HMKaMM npoLecca PacCMOTPEHUA cropa Tex WM
MHbIX NpoLeccyasibHbIX AeMCTBUI (Bblgaya BbIMUCOK,
Konuin, obxkanoBaHue pelweHuii n ap.)°. 1o bbina
obocHOBaHHaA KaaccuduKauma CPOKOB, NO3BO/AB-
Wwas onpenennTb XapakTep M MnpaBoBble nocies-
CTBMA MX nponycka. Hanpumep, Bepa HuKonaesHa
obocHoBaHHO oTHOCKANA 10-AHEBHbIN CPOK 06XKano-
BaHMA pelleHnit uexosbix KTC B LexoBO KOMUTET
npo¢coto3a K npoueccyasibHbIM CPOKaM, TOrAa Kak
psag, uccnegosatenen, Hanpumep J1.A. HuKonaesa,
CYMUTANN ero A4aBHOCTHbIM™Y.

CoBmecTHO ¢ npodeccopom K.H. l'ycoBbiMm OHa
NoAroToBMAa y4ebHUK MO TPYAOBOMY MpaBsy, KO-
TOpbIN Bblaepan 5 nsganuii (c 1995 r.), ABnsanacb
COaBTOPOM Bcex KadeapanbHbix y4ebHMKoB BHO3U
(MTHOA) no Tpyaosomy npasy (1961, 1965, 1971,
1976 (copepakTop usgaHus), 1987 (copemaKkrtop
n3aaHus)) 1 npasy coumanbHoro obecnevyeHus, Ka-
denpanbHbix KOMMeHTapueB K TK PO.

Bepa HuKosaeBHa bblsla UCKAKOYNTENIBHO BOAE-
BbIM M OPraHNM30BaHHbIM YE/I0BEKOM, Z10 NOC/NEAHUX
OHeN XU3HW aKTUBHO 3aHMMAIAaCb HAY4YHOM N MeTo-
AMYecKol paboTon, NPUHMUMANA aKTUBHOE y4yacTue
B XKM3HM Kadeapbl TPYAOBOro NpaBa U Npasa coum-
anbHoro obecnevyeHma MIOA. Ee oTHOLWEHMA K Te-
OpeTMYECKMM HOBaUMAM B chepe TpyAoBOro npasa
6bI2IN CENEKTUBHBIMK, HO Hanbonee paunoHanbHble
M3 HMX OHAa noagepusana. Tak, OHa KMBO OTKAU-
Kaslacb Ha Npoucxogslme B CTpaHe U B TPYA0BOM
3aKOHOAATENbCTBE M3MEHEHWs, YTO Haxoguao OT-
paxeHue B ee Tpyaax'l. bonee Toro, oHa oAHOMN U3
NnepBbIX BKAOYMIA B CBON KYpPC JIEKUMI cneumnasb-
HbIli pa3gen o chepe AeiCTBUA TPYAOBOro npasa’?.
I70 »Ke KacaeTcs creumanbHOM TeMbl MO MeXAyHa-
POAIHO-NPaBOBOMY peryiMpoBaHuio Tpyaas. HeiHe
TaKMe CTPYKTYpPHble eAMHMLLbI NMPAKTUYECKM BO BCEX
y4ebHUKax ABAAIOTCA TPagvUMOHHbIMU. HakoHed,

° Tonomanos C.A., TonkyHosa B.H. Tpymosble cmopbl B

CCCP. C.100-101 u pp.

1 Huxomnaesa JI.A. CyneOHas 3aIiuTa TPYAOBBIX IIPaB IPaX-

maH. Anma-Ara, 1968. C. 97.

11

Tonkynosa B.H. IIpaBo pabounx u CTy>Kalpx Ha ydYacTue B
YIpaB/IeHNI IPERIPUATIEM, YIPEK/IeHIEM, OPTaHM3alell 1 CaMo-
yIpaB/ieHMe TPyIoBOro Komwektusa. M., 1989; Tonkynosa B.H., Ty-
co K.H. Tpynosoit gorosop. Kommentapuit K30T PO. M., 1996 u ip.
? Tonxynosa B.H. Tpynosoe mpaso. M., 2002. C. 18-20.

13 Tam xe. C. 304-312.
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oA4HOWM M3 nepBblx nocne npuHatTMA TK P 2001 r.
TonKyHOBa onpegenvna HoBble TEHAEHLMU Pa3Bu-
TMA Tpyaosoro npasa Poccuun. K TakoBbIM Gblan OT-
HeceHbl: NOAB/JIEHME U PAa3BUTME 3aKOHOAATENLCTBA
06 obecneyeHnM 3aHATOCTU U 3alumTe OT HBespabo-
TULbI; BO3pacTaHWE POJIM AOFOBOPHOIO Peryampo-
BaHWA TPYAOBbIX OTHOLWIEHWI; paclumMpeHne chepbl
OEeNCTBMA HOPM TPyAOBOrO MNpaBa; BO3pacTaHue
3HaYeHMA obLWEeNPU3HAHHBIX MPUHLMUMOB U HOPM
MEXAYHaPOLAHO-NPaBOBOr0 PEeryinpoBaHna Tpyaa;
yrnybneHue v pacwmpeHune anpdepeHumaummn Tpy-
[0BOrO Mpasa; pa3BUTUE U pacLUIMPEHME CoLManb-
HOro napTtHepcTtBa. Bepa HukonaesHa otmeTnaa um
NPOTUBOPEUMNBYIO TEHAEHLMNIO, KOFAA, C O4HOM CTO-
POHbI, MOBbILIAOTCA FAPAHTUN OCHOBHbIX TPYAOBbIX
npas Ha WMHAMBUAYASIbHO-LOrOBOPHOM W KOANEK-

TUBHO-A,0TOBOPHOM YPOBHSAX; C APYroi CTOPOHbI —
NosAB/AETCA OMACHOCTb YLWEM/IEHNA NpaB PaboTHK-
KOB MyTem BHECEHMWS B JOTOBOPblI COOTBETCTBYHOLLMX
ycnosuiitt, C sTUMM TeHAEHUMAMW BMOJHE MOXKHO
COrnacuTbCS.

Y oaHoro n3 astopoBs ctaTbn (A.M. JlyliHMKOBA)
Bepa HwukonaeBHa sBAAnacb BHYTPM Kadeapanb-
HbIM PEeLEeH3eHTOM MO KaHAMAATCKOW guccepTaumu.
MpaKTUYECKM Ha KaXKaoM CTPaHULE PYKOMUCU PYKOM
ToNKYHOBOM cAenaHbl MOMETKM OT BOMPOCUTE/bHbIX
N BOCK/IMLLATE/IbHbIX 3HAKOB A0 OBLUMPHbIX KPUTUYE-
CKMUX MU 0J0OPUTENBHBIX CYXKAEHUN. OTMETUM, YTO
Toraa yBaxaemomy npodeccopy 6b1s10 yxke bonee 80
neT. Takasa Hay4YHas gobpOCOBECTHOCTb B COYETAHMM C
NPUHUMMUANABHOCTBIO 1 B1aroyKenaTenbHOCTbHO Hblan
CBOWMCTBEHHbI €M 10 NOCNeAHUX AHEN KUSHW.
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Abstract

The article carries the description of life and gives account of scientific heritage of Vera Nikolaevna Tolkuno-
va, the senior lecturer, assistant professor of the Department of Labour and Kolkhoz Law (Labour and Social
Security Law) of the All-Union Law Corresponding Institute (Moscow Law Institute, Moscow State Academy
of Law) in the period of 1951-2004. The authors draw the conclusion that she has made a significant con-
tribution into the development of the Soviet and Russian science of labour law; she has studied the whole
set of relevant issues of the given law branch including the legal regulation of the female labour and labour
disputes; she has become one of the founders of the gender research in Soviet labour law and one of the
founders of the feminist trend in science in the rigid framework of the Soviet legal doctrine. She has provided
foundation for the women’s right to labour as a separate legal category and an inherent part of gender equal-
ity in all the spheres of social life; she has analyzed the nature of women'’s right to labour as well as forms
and guarantees of their implementation in the USSR. It has been noted that Tolkunova was one of the first
scholars who, alongside with the subject, has singled out the scope of activities of labour law.

Keywords
Science of labour law, the All-Union Law Corresponding Institute Moscow Law Institute, Moscow State
Academy of Law, V.N. Tolkunova, biography, scientific heritage, gender research, female labour protection,
labour law area, labour disputes, labour rights guarantees, textbook.
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THE THEORY AND METHODOLOGY OF LAW |

Y.A. Vedeneeva*

THE THEORY OF LAW:
THE DEVELOPMENT OF THE TOPIC

Abstract. The article is devoted to one of the fundamental topics of the science of
law, connected with the doctrinal and institutional practices of its composition and
development; to a certain extent it may be regarded as a remark to the article «Legal
Science: Its Present Condition, Challenges and Prospects (the Theoretician’s Reflections)»
by professor Lazarev V.V. («Lex Russica», 2013. Ne 2). The actual topic of the research is
preconditioned by the urgent need of expanding of the potential circle of the grounds
for epistemological curves in the development of the science of law in general and the
theory of state in particular. The introduction of such categories as «legal text» and
«legal language» into the realm of the science of law has renewed and changed the
epistemological prospect in the development of the legal theory itself. These general
notions actually accumulate all the possible revelations of the concept of the science of
law — its ontology and axiology.

Key words: the science of law, theory of law, legal ontology, epistemological curve, legal
concept, legal language, legal communication, self-reflection, conceptual core, linguistic

curve (approach), meta-theory.

as a unified body of legal disciplines the clas-

sification of which is based upon the diversifi-
cation of the branches of law. The scholars respec-
tively single out the science of constitutional, civil,
administrative law and other scientific disciplines.
Each of them works out its own aspect of the legal
reality, formulating their proper subject and scope
of investigation, creating its own tools and devices.
The theory of state and law or the legal theory in the
framework of the above specialized subjects is given
the part of general methodological discipline — the
one providing the summarizing of their results and
setting goals for further investigations and challeng-
ing upcoming problems.

V.V. Lazarev has radically changed the tradition-
al view on the logics of mutual relations between
different levels of the development of the legal
knowledge — that is general legal knowledge and
legal knowledge of a particular branch. The intro-
duction to legal disciplines such concepts as «chal-
lenges and feed-backs» in different aspects of their
performance and existence has enabled the author
to avoid the trivial reasoning concerning the topic
of the subject and methods of the science of law

The classical idea of the science of law is viewed

and subsequently leaving out the everlasting topic
of identifying interdisciplinary boundaries within
the system of law and within the system of the sci-
ence of law.

Challenges and their meeting in the framework
of their functions in the mechanism of the evolu-
tion of the science of law as presented in the men-
tioned article are not only the reaction to the acute
problems and the ways of their practical solution.
The primary significance of this innovative practice
is the discovery of new subjects and new methods
of investigation both inside and outside the science
of law as well as the discovery of non-obvious legal
realities outside the framework traditional classi-
cal approaches and definitions deeply rooted in the
science of law.

«Epistemological curves» in dealing with legal
problems both traditional ones and new ones can
also be attributed to challenges and to their meet-
ing. In essence it appears to be the basic and the
key issue of the theory of law — bringing to life new
problems and issues of the science of law and de-
veloping their concepts.

1. While preparing the course for magistrates
named «Anthropology of Law» the author paid

© Vedeneev Y.A., 2014

*
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attention to a qualitatively new approach to the
composition and the structure of anthropologi-
cal science in correlation to the science of law, in
particular the precise segregation of the scientific
discipline into its contents and it methodological
component.

If one considers the component of contents one
may single out the following disciplines: social, eco-
nomical, political, cultural and legal anthropology;
if one regards the methodological component one
may single out philosophical, evolutional, structur-
al, functional, historical and comparative anthro-
pology.

Each element of the general subject and the
system of methods enjoys its own background:

— its proper historical tradition of identifying
and developing the object of research and ap-
proaches adherent to this research;

— its proper historical tradition of working out
and developing relevant tools, i.e. special cat-
egories and notions.

The research has resulted in creating a flexible
structure of theoretical language of the complex of
anthropological disciplines in the framework of log-
ical historical changes pertaining to the definition
of its subject, glossary, the scope of the key prob-
lems and the ways of their solution.

The initial cognitive paradigm in conceptual-
izing of a scientific discipline is determined by the
logics of transitivity of the subject and method of a
particular science.

The subject of the research predetermines the
method of the research, the opposite is also true:
the method employed in the research designs the
subject of this research. The most essential idea is
that neither the subject of the scientific discipline
nor the method of the latter can exist indepen-
dently.

The subject of the discipline is revealed through
the method, and the method of the discipline finds
itself within the subject. They both contribute to
their definitions and mutually influence their com-
positional structure.

For every area of social practice (processes and
relations), for instance, the area of law, the bound-
aries of the research subject are constituted and
determined by its methodological framework. Con-
sequently, for example, in the general system of le-
gal anthropology scholars single out structural and
institutional anthropology, functional anthropology
or anthropology of social exchanges (transactions),
evolutional anthropology or ethnic jurisprudence?

! Pershits A.I. The Problems of Regulatory ethnography // Re-
searches in General Ethnography. M., 1979; Kubbel L.E. Potestary
and Political Ethnography // Researches in General Ethnography.
M., 1979; Deev N.N. Statehood and Ethnopolitical Development //
Political Problems of the Theory of State. M., 1993. P. 46-59; Deev
N.N. From the History of Origin and Interrelation of Notions and
Terms «state» and «nation»”//Formation of the Constitutional State
in Post- totalitarian Russia. Issue 2. M., 1998.

with their own scope of problems, analytical tools,
definitions and notions?.

2. Such symbiotic coexistence of the subject and
the method of the research is an adequate expression
of the phenomenon that is defined by the scholars as
integrative science and integrative jurisprudence. In-
tegrative theory not in the sense of unifying different
aspects of the object of the research and the research
approaches (it is one aspect of understanding of the
setting and the development of the new postclassi-
cal jurisprudence), but predominantly concerning the
possibility to detect and form new ideas and mean-
ings in the contents and structure of the existing le-
gal knowledge about state law phenomena due to
matching and overlapping different methodological
schemes of constructing the subject of joint research
and also due to the possibility to detect and form new
realities of law (law ontology issues).

Otherwise, legal reality as it is (as a legal image
phenomenon or as a socially regulatory fact and
concept) emerges and exists on the crossing of the
research subject and the ways of its perception, de-
scription and explanation.

The research method fixes the research subject.
The number of analytical approaches equals the
number of conceptual subjects and the number of
conceptual subjects equals the possible reality phe-
nomena (ontology issues).

Legal reality exists simultaneously in objective
and subjective planes in the form of veritable and
due, factual and regulatory, substantive and ideal,
i.e. within the boundaries of definite socially regu-
latory facts and given historically predetermined
legal picture of the world.

In this sense the science of law in general and
the theory of state and law in particular is one of
the possible forms of existence of legal reality or
regulatory due phenomena parallel to the doctri-
nal, formal and factual legal reality or legal ideas
and values, legal norms and institutions, legal poli-
cies and legal practices. The science of law itself is
incorporated in terms of subject and institution in
the present legal structure?.

The theory of state and law being an integral
part of legal ontology is revealed in the system of
legal categories and ideas, notions and definitions,
legal constructions and assertions.

The main subject of the theory of state and law
is instruments in the forms of categories and ideas,
notions of the discipline or the language of the dis-
cipline and explanation of the legal reality in various
forms of its existence and expression. In other words,
the main subject of the theory of state and law and
its conceptual core are, on the one hand, composed

2 Puchkov O.A. Legal Anthropology and the Development of
the Science of State and Law (Theoretical Bases): author’s thesis ...
D.Sc. (Law). Ekaterinburg, 2001.

> Chetvernin V.A., Yakovlev A.V. The Institutional Theory of
Law. M., 2009.
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of the language of the discussions of state and law in
their mutual relations and definitions, on the other
hand, of the results of the legal language application
in the process of its scientific and practical develop-
ing and mastering i.e. of the process and results of its
conceptualizing and institutionalizing.

3. Each historical epoch in terms of the devel-
opment of the science of law speaks in its own lan-
guage about state and law, develops its own ideas
about state and law, looking at the same time for
universal and concrete characteristics and defini-
tions of the state-and-law phenomena, develops
and enjoys its own format, modus or structure of
legal knowledge existence, its legal ontology, epis-
temology and axiology.

The historical logic of the development of the
theory of state and law, its subject and method,
scientific language and conceptual structuring pro-
vides a clear empirical demonstration of this fact.

The evolution of the science of law as a system
of knowledge is subject to general logic of any so-
cial phenomenon development and encompasses
three phases: pre-theoretical, transitional and the-
oretical proper.

Leaving alone the details of the process of struc-
tural changes in the system of legal knowledge, as
it is the object of history and methodology of the
science of law, it is worth noting that the first stage
of theoretical jurisprudence formation proceeded
within the framework of civil law science and state
law science. It is due to their inner structural divi-
sion into general and special parts that the forma-
tion of the tool kit of the science of law in general
has been provided.

The general part of the discipline of civil law has
actually laid the foundation of the theory of law*
and the general part of the discipline of state law
has correspondingly laid the foundation of the the-
ory of state’.

Actually all the basic set of problems, key no-
tions and terms of the science of law have been
elaborated within two basic practice-oriented dis-
ciplines of the science of law. In modern conditions
of the development of special legal disciplines and
considerable amount of the subject and the set of
problems of the theory of state and law is in the
boundary area of the civil law and the constitution-
al law. This event has actually provided the ground
to one of the leading scholars in the area of consti-
tutional law to express doubt in the existence of the
theory of state and law as an independent scientific
discipline®. This point of view has certainly the right

* Krasavchikov O.A. Categories of the Science of Civil Law //
Selecta .V. 1-2. M., 2005.

> Bogdanova N.A. The System of Constitutional Law Science.
M., 2001.

¢ Strashun B.A. Does the Science of «The Theory of State and
Law» Exist? // Scientific Works of the Moscow State Academy of
Law. 2001. P. 99-101.

for existence but only in the framework of the for-
mally dogmatic understanding of the subject and
the system of the interdisciplinary ties within the
science of law in general.

Any scientific discipline in the course of its de-
velopment of its initial subject overcoming the
logic of conceptual borrowings starts to initiate
problems and incorporate in the structure of its re-
search metaphysical and conceptual foundations of
its own development and structure referred to the
discipline.

The historical stage of self-reflection expresses
an utterly new stage of theoretically methodologi-
cal evolution of the scientific discipline. Such epis-
temological turns connected with the search of its
own conceptual identity fix in-depth shifts inside
the legal picture of the world in the system of its
basic concepts of understanding the sense and des-
ignation of state and law’.

The crisis of the positivist version of understand-
ing law it is first of all the crisis of socially regulatory
function as it is in its formally dogmatic representa-
tion, hence as a consequence there comes the crisis
of the positivist version of the definition of the sub-
ject and structure of theoretical jurisprudence. This
process has combined challenges of subjective and
objective plane, external and internal, institutional
and epistemological.

It is this situation that gives the ground to rec-
ognize the in-depth character of forming a new
post-classical jurisprudence?®. Its subject and struc-
ture, ideology and conceptual core remain in the
state of forming and defining their actual contents,
forms and means of expression. The basic critical
orientation is motivated by the necessity of recon-
sidering the present approaches and versions of
understanding state and law. One cannot but stress
that the positive contents of the new science of law
is filled to a great extent with invectives addressing
the old science of law®.

Alongside this the format of critical science of
law produces positive and negative results. It looks
like in this instance as in every other case it is indis-
pensable to measure things in a proper way. One
cannot be sure of the future if he destroys the past.

4. The logic of epistemological challenges and
their feed-backs is the most beneficial form of ex-
istence of science of law in general and the theory
of state and law in particular. The appearance of

7 Mamut L.S. The Science of State and Law: the Necessity of
Radical Renovation // Sciences of Philosophy. 1989. Ne 11.

8 Varlamova N.V. Nonpositivist Concept of Legal Dogmatism //
Russian Justice. 2007. Ne 10 (18).

® Chetvernin V.A. The Problems of the Theory of Law and
State. M., 2007. Varlamova N.V. Typology of Understanding the
Law and Modern Tendencies of the Development of the Theory
of Law. M., 2010. Chestnov I.L. The Postclassical Theory of Law.
SPb., 2012. Lapaeva V.V. The Types of Understanding the Law:
Legal Theory and Practice. M., 2012.
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competing scientific schools and scientific editions
provides the appearance not only the new relevant
directions and approaches of the theoretical juris-
prudence?, but its reproduction as a fundamental
scientific discipline as well.

Epistemological turns in the development of the
science of law are quite important in two aspects:
there has appeared the opportunity to reconsider
and re-determine definite conceptual solutions in
their integral system, there has come into being the
utterly new understanding of the nature and basis
of the phenomena under research.

The most significant event is the fact that para-
digmatic shifts reveal the presence of new legal
realities, forms of legal communication, modalities
of regulatory-obligatory aspects in organizing and
regulating social practices and as a consequence —
formation of new legal languages of description and
explanation of legal processes and phenomena.

The main dividing range of classical and post-
classical science of law is connected not only with
the revision and the enrichment of the vocabulary
of the theoretical jurisprudence. It is an undoubt-
edly important event, but there are other no less
significant aspects of conceptual evolution and rev-
olutions in the science of law.

Great significance is given to the phenomena
of transforming a new outlook in the apprehension
of a real picture of the world of legal relations into
the policy and practice of constituting new legal re-
alities in economical, political, social and cultural
spheres!, and as a consequence — constituting
new legal languages in the description and explana-
tion of these processes.

It is only sensible that on should use a common
sense approach in their application, properly mea-
suring the demand for these phenomena and their
putting into practice within the framework of virtu-
al opportunities since one may get deplorably as a
result not a live legal reality but only its imitation in
the form of regulatory and institutional simulacra.

The initial state of the modern, according to
Yurgen Habermas, is characterized by world-view
pluralism®2. It may entirely be applied to the world
of the legal phenomena or to the regulatory due
phenomena within the system of social relationship
and processes, doctrinal and scientific practices.

In terms of Russian jurisprudence the like state
of things existed in classical and postclassical peri-

1 Russian Annual of the Theory of Law. SPb., 2008. Ne 1; 2009.
Ne 2; 2010. Ne 3. Annuals of Libertary-juridical Theory of Law.
Issue 1. M., 2007; Issue 2. M., 2009. Annuals of Comparative
Law (Moscow).

" Medushevskiy A.N. The Cognitive Theory of Law and Le-
gal Reality Constructing // Comparative Constitutional Review.
2011. Ne 5.

2 Khabermas Yu. To Architectonics of the Controlled Dis-
courses // Between Naturalism and Religion. Articles on Phi-
losophy. M., 2011. P. 80-86.

ods of its existence. Although it is not totally cor-
rect to consider the epistemological conservatism
of the classical jurisprudence and epistemological
liberalism of the post-jurisprudence as the initially
predetermined and unchangeable qualities of their
subject and methodology®:.

Every stage in the development of the science
of law — its subject and the range of problems,
glossary and structure — set at the same time the
boundaries of its cognitive possibilities. Widening
or narrowing of the subjects and methods learning
state and law constitute separate epochs of con-
ceptual evolution of the theory of law. A particu-
lar place in this process has been given to scientific
discussions relating to social and doctrinal founda-
tions of the science of law — its ontology and epis-
temology.

The historic shift of ideological landmarks in
understanding the subject and the contents of the
science of law in the most pure form has revealed
itself in the Soviet and the post-Soviet periods of
the development. Thus in the framework of classi-
cal paradigm of understanding mutual relations of
law and state there have consequently appeared
and coexisted three conceptual versions in the defi-
nition of the subject of the theory of state and law:
dogmatic, behavioral and axiological. Each of them
supposed and suggested its own outlook on the
main subject of learning state-and-law phenom-
ena, its own language and axiomatic.

The original official doctrine restricted the sub-
ject of the science of law by the dogma of law. The
format of the dogmatic jurisprudence used to cover
practically all the areas of the scientific discipline.
The dogmatic jurisprudence used to ignore and
slash in a rather tough way all other possible points
of view regarding its subject. The formal stance was
officially proclaimed and sanctioned in the frame-
work of the discussion devoted to the problems of
the system of law in 1938,

New scientific doctrines regarding the issue of
the theory of law have been outlined during the
scientific discussion that took place in a rather flex-
ible format of different points of view in the second
half of the last century. It has entered the history of
the science of law as the discussion in a broad and
narrow sense of understanding law. These trans-
formations were connected with the expanding of
social basis for realization and application of the set
law and paying special attention to such elements
of the mechanism of legal regulations as legal rela-
tions. Identification of categories, set positive law
and acting positive law were the starting point in
forming new legal discipline in the general system

13 Kornev A.V. The Conservative and the Liberal Theories of
State and Law in Russia (XIX-XX centuries). M., 2003.

4 The Main Tasks of the Soviet Socialist Law: the Report at the
First Conference on the Issues of the Science of Soviet State and
Law (July 16-19, 1938) // Issues of Science of Law. 2009. Ne 1-2.
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of the science of law — socially oriented jurispru-
dence.

The legal construction of understanding the law
at the next stage of conceptual evolution of the le-
gal theory was complemented with the essential
aspect and element of the actual contents of law —
legal archetypes and legal values, i.e. legal con-
sciousness. The new outlook on law has revealed
the demand to include in its subject to be studied
further not only political and social grounds and
terms of its existence and reproduction but also
socio-cultural aspect — perception, understanding
and relation to law. This stimulates the formation
of a new disciplinary area in the structure of the
science of law — epistemological or cognitive juris-
prudence. Thus the dogmatic view on law as integ-
rity of generally obligatory or sanctioned behavioral
rules has been modified initially in the framework
of the behavioral paradigm about law as a process
of realizing of regulatory prescriptions in the form
of legal relationship and later complemented with
understanding law as a system of legal values, legal
ideas and doctrinal arrangements. This process has
been launched by the logic of legal «challenges and
feed-backs» and influenced by various and numer-
ous factors of the development of the science of
law (external and internal, substantive and ideal).

One should also mention the fundamental fact
of the conceptual evolution of the science of law
in understanding its subject. The formal widening
of the boundaries of the theory of law (norm —le-
gal relationship — legal consciousness) tended not
to change the main officially sanctioned positivist
(etatistic, voluntaristic, legalistic) points of view on
the subject of understanding the nature, the es-
sence and social designation of state and law?®.

The epoch of sanctioned pluralism in approach-
es and opinions on the issue of authenticity of law
was followed by the epoch of unlimited conceptual
pluralism.

Visualizing of the full amount of contemporary
versions, alternatives, positions and critical opin-
ions on understanding law and the idea of state and
law is the task that has very poor perspective and
may hardly be solved at the present stage of the
evolution of the science of law.

Positivism has no intention to yield its grounds
in the science of law especially in the legal prac-
tice area. As far as the opponents of the formally
dogmatic jurisprudence are concerned they are
involved in the process of seeking their own self-
determinations®®.

5. Inthe foundation of the self-determination
of the post-classical jurisprudence or limitless plu-

* Golunskiy S.A., Strogovich M.S. The Theory of State and Law.
M., 1940.

¢ Varlamova N.V. Understanding of Freedom, Equality and
Justice in the Context of Libertary Theory of Law // Russian An-
nual of the Theory of Law. SPb., 2009. Ne 1.

ralism there are rather significant aspects of the le-
gal reality that have failed and simply could not get
into the field of view of the classical positivism.

The phenomenological theory of law, commu-
nicative jurisprudence, anthropological deviation in
the theory of state and law alongside all the differ-
ences in the approaches and in the language of dis-
cussing and presenting arguments in favour of their
subjective-methodological positions are united due
to a single fundamental source — attention to hu-
man measurement of law and state®’.

Institutional jurisprudence and humanitarian ju-
risprudence may find and do find themselves in the
principle of ontological presence of subjectivity and
concrete-individual aspect at all the levels of the exis-
tence of state-and-law phenomena. The institutions
of state and law are functions of social communica-
tion of concrete individuals and their unions (ethnic,
religious, linguistic, imaginary, virtual) in the system
of coordinates of a given socio-culture or given his-
torical period and historical space.

The socio-regulatory communication per se is
a universal category characterizing all possible his-
torical forms of existence of social relations systems
and ensuring their reproduction of political and le-
gal institutions in the past, present and future!®. The
socio-regulatory communication is not only the issue
of statuses, competences, positions and roles.

It bears the impact of the personal features
of the participants of social communication, filled
with emotions and sorrows of due and undue rela-
tions order. Imaginary or desirable state of present-
day law and order constitutes an organic part of
the legal reality that quite often enjoys more legal
importance than the one that is virtually existing at
the moment.

The socio-regulatory communication is a legal
space where real and imaginary phenomena, posi-
tivist and metaphysical laws coexist simultaneously
and mutually define each other.

6. Legal communication as the process of ex-
change of real and symbolic actions and meanings,
signs and ideas has its regulatory ontology, i.e. its
proper form of expression — legal text, its proper
regulatory grammar — legal language and rules
of its application and interpretation. Legal text is
a complicated phenomenon. It carries substantive
and ideal dimensions. This phenomenon at the
same time reveals the forms of legal reality reflec-
tion — legal images and legal doctrines as well as
the forms of its existence — legal archetypes and
institutions. The historical dynamics and statics of
legal text development are determined by the his-
torical dynamics and statics of legal text develop-
ment or legal discourse development that is viewed

17 Razuvaev N.V. The Subject of Law as a Historical-Cultural Cat-
egory // Annual of the Libertarian Legal Theory. Issue 1. M., 2007.

8 Mamut L.S. The Legal Communication. Essay on Theory.
M., 2011.
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as the way of legal language actualization and re-
production.

Legal language appears in various forms of its
practical and theoretical existence — it exists as the
language of legal constructions and decisions, it is
also the language of legal notions and concepts, it
is revealed as the language of legal images and sym-
bols.

Practical legal language has its own mode of ex-
pression — a dispositional one and an imperative
one. All the diversity of the legal forms of the so-
cial relations, organization is clearly revealed within
their boundaries. The two modes of the practical
legal English expression correspond to the proper
modes of the scientific legal language (descriptive,
prescriptive and evaluative). The same is true re-
garding the languages: the languages of describ-
ing and classifying of legal phenomena match the
languages of dogmatic definitions, formal theories,
legal evaluations and qualifications.

Legal text and legal language are products of
definite historical epochs. Their development and
transformation are realized within the framework
of a certain social system, socio-cultural traditions,
economical, political and doctrinal realities®.

The introduction into scientific texts such cat-
egories as «legal text» and «legal language» entails
significant changes and renews epistemological
perspective in the evolution of the legal theory it-
self. These general categories essentially absorb all
the possible demonstrations of the legal origin in
general — its ontology, phenomenology and axiol-
ogy, they express mental, institutional, regulatory
and socio-cultural grounds and living activity of the
system of law as it is and also the mechanisms of its
global reproduction.

Legal language and legal text form the general
subject of the science of law in general and of the
theory of law. These are objective forms of existing
of legal picture of the world absorbing legal image,
legal relationship and legal understanding.

The categories «legal text» and «legal lan-
guage» allow to describe and present legal reality
in the framework of correlations of its historical
context and metatext or socio-political and socio-
cultural (mental) environment and reproduction,
i.e. in the framework of definite historical social
practices of foundation and development of law
and basic legal notions — legal doctrines, ideas and
values determining its contents, sources and differ-
ent forms. Hence there is the origin of the main set
of problems and topics of a new legal theory®.

1 Izenstadt S.N. Culture, Religion and Development in the North
American and Latin American Civilizations // Social Sciences
International Journal. 1993 Ne 1; Chetvernin V.A. The Historical
Progress of Law and Types of Civilizations. Annual of the Liber-
tarian Legal Theory. Issue 2. M., 2009; Lukasheva E.A. Man, Law,
Civilizations: Regulatory-Axiological Dimension. M., 2009.

20 Maltsev G.V. Social Basis of law. M., 2007.

7. Actualizing of developments of the scien-
tific reflection in the structure of the theory of law,
for instance such as the language of legal commu-
nication or legal exchanges and relationships, the
language of legal discussions or legal discourses,
the language of perception and attitude to law or
the legal images, the language of mythologies and
understanding the law as well as various world legal
pictures alters and enriches to a great extent the
subject law of the science of law in general.

The most important thing in the framework of
the linguistic paradigm (or if you like it, within the
boundaries of the linguistic turn in the description
and explication of the legal phenomena) is that there
eliminates the meta- juridical conflict between posi-
tivist and neo-positivist options of the understanding
the law, between the classical and the post-classical
jurisprudence, it is regarded as irrelevant both in le-
gal axiology and in legal epistemology.

In this respect different versions of understand-
ing the law provide the phenomenon that implies
various doctrinal forms of designing, interpreting
and representing legal text and its inherent categor-
ical language. Since the reality of law is connected
and is defined by the language of discussing the
law, it is legal language in terms of its theoretical
and practical implementation that forms the basic
subject of theoretical jurisprudence.

The structure of the subject of the scientific
discipline defines the structure of the discipline it-
self, and the given subject of the scientific discipline
appears to be a historical category with variable
contents, that is why it becomes possible to single
out simultaneously its conceptual nucleus and its
periphery in the general structure of the scientific
discipline.

Every historical epoch in the development of
the scientific theory would find a definite reflection
in its structure, and as a consequence in the trans-
formations in the system of relationship between
the internal doctrinal nucleus and the external pe-
riphery of theory of law, which finds sufficiently am-
ple confirmation in the history of the development
of political and legal studies, that proves to be the
history of formations and alterations of metajuridi-
cal approaches in understanding and explaining of
the legal and state phenomena.

8. The methodological significance of the sci-
ence of law is determined in the first place by its
ability to be the subject of its own self-reflection or
the subject of defining and re-defining of its own
research subject and its own structure?’. That is
why the present stage of the theory-and methodol-
ogy evolution of the science of law is marked by the
possibility to single out in its general system three
rather independent research levels: phenomeno-
logical, instrumental and epistemological ones.

21

The Evolutionary Epistemology. Anthology. SPb., 2012.
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At the phenomenological level the research
subject is composed by the «state» and «law» insti-
tutions; this is the level characterized by the precise
theories state and law theories within the frame-
work of their mutual relationships and definitions.
At the instrumental level the subject of the scientif-
ic reflection is the development and composition of
the instruments related to general legal categories
and definitions within the framework of the science
of law. It is the level of the language proper of the
theoretical jurisprudence or its notional cluster in
the framework of the given historical epoch in the
development of the scientific discipline. At the epis-
temological level the science of law as it is appears
the subject of learning. This is the metatheoretical
level of the science of law or the theoretical level
of the science of law. The central component of its
contents is presented by the critical arguments of
the theoretical and methodological foundations of
the science of law and the search of new methods
and approaches to learning state and law.

Self-reflection of the theoretical jurisprudence
concerning itself should be aimed first of all at de-
termining its own theoretical and methodologi-
cal status within the system of general and special
branches of law as well as at the revealing the struc-
ture of the interdisciplinary ties in their common
system that predominantly suggests the develop-
ment and constructing the theory of the subject,
the theory of the structure, the functional theory,
the theory dealing with the methods of the science
of law in general; it also should be aimed at the
development of the theory of the interdisciplinary
ties and their influence on the development of the
theoretical jurisprudence. In this aspect the science
of law appears in the form of existence and change
of the basic research approaches and paradigms in
studying state-and-law phenomena.

It is obvious that the beginning of any theory
lies in the plain of its subject and structure set of
problems, its conceptual and methodological basis.
The classical tradition of thinking about law links
the topical circle of the relevant problems of the
state and law theory to the requirements of the
legal practice development, suggesting that these
problems are at the same time critical for the exis-
tence and development of the law and state itself
or state-and-law reality. In terms of classical juris-
prudence the issue of institutionalization of legal

References:

reality through the process of its categorization and
conceptualization has no ground for existence. Its
subject exists in the form of the reflection of this re-
ality in the framework of the cognitive means that
have been designed by the theory of law itself.

The introduction into scientific texts the concept
of «metatheory of the theory of law» has provided
for the significant changes in terms of the episte-
mological prospect of the relationship between the
law reality and discussions on law. Metatheory, or
the theory of the state- and-law theory, is directly
connected and predetermined by a certain version
of understanding the law, that is actually forms its
basis.

The formation of different competing versions
of understanding state and law it is not only the
problem of relationship between different view-
points on their essential values and their social sig-
nificance, their forms and contents, it is at the same
time (and this might even be more important) the
formation different real and fake legal ontologies of
setting up, developing and existing of the institu-
tions of state and law.

Understanding the law appears to be not only
the doctrinal-regulatory idea of state and law, it is
also the form of state-and-law existence. The insti-
tutions of «state» and «law» are nothing but ideas
of state and law converted into the core of the sub-
ject. They are realized simultaneously through legal
doctrine, legal epistemology, legal politics and law
politics.

State-and-law reality has foundations in terms
of subject and will, doctrines and mentality. It lives
up to its own logic of producing and reproducing of
state-and-law institutions and legal theories, con-
cepts and notions. In this respect the relevant prob-
lems of the development of state and law and the
relevant problems of the theory of state and law
are interrelated categories, as relevant problems
are the ones whose conceptual or scientific evolu-
tion is the condition or the metafoundation of the
development of state and law, the science of law in
general.

Hence in legal literature and in legal practice we
witness the consistency and relevance in terms of
dealing with the issue of the subject and the system
of legal regulation as well as the issue of the subject
and the structure of the science of law in general,
and also its structural part — the theory of state
and law.
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ABOUT CONDITIONAL VERITY
OF LEGAL CONSCIOUSNESS

Abstract. The article is devoted to understanding and importance of conditional verity of
legal consciousness that paves the way for perceiving unconditional verity that stays at the
top of the formally logical knowledge and determines it. The current state of the Russian
society, state, consciousness, culture, the necessity of working out the national idea, state-
and-law ideology and corresponding politics, new geopolitical reality encourage further in-
depth study of legal consciousness, the perception of its theoretical verity, the uncovering of
practical significance in providing foundation of the state-and-law life. According to the ma-
terialistic pattern, legal consciousness, like consciousness in general, is the reflection of the
state-and-law and any other substantive world, the product of the process undergoing in a
human brain. Its basis is formed by the knowledge obtained with the help of sense percep-
tion organs. The determination of verity is linked with the ideas and reasons which reflect
substantive reality in an adequate way. Conditional verity is acquired with the sense percep-
tion, logical thinking, rational knowledge emerging in the definite historical surroundings
and changes in accordance with the alterations of these conditions.

Keywords: jurisprudence, rational knowledge, conceptual thinking, empirical legal con-
sciousness, temporal legal consciousness, legal determinism, conditional verity, uncondi-

tional verity, objective verity, historical verity.

consciousness, culture, the necessity of work-

ing out the national idea, state-and-law ideol-
ogy and corresponding politics, new geopolitical re-
ality encourage further in-depth study of legal con-
sciousness, the perception of its theoretical verity,
the uncovering of practical significance in providing
foundation of the state-and-law life.

According to the materialistic pattern, legal con-
sciousness, like consciousness in general, is the re-
flection of the state-and-law and any other substan-
tive world, the product of the process undergoing
in a human brain. Its basis is formed by the knowl-
edge obtained with the help of sense perception or-
gans. The determination of verity is linked with the
ideas and reasons that reflect substantive reality in
an adequate way'. Such judgments being a form of
psychic activity give conditional verity. Conditional
verity is acquired with the sense perception, logi-
cal thinking, rational knowledge emerging in the
definite historical surroundings and changes in ac-
cordance with the alterations of these conditions.
This is a discretionary verity; it is composed of the

The current state of the Russian society, state,

! Aristotle. Metaphysics. M.-L., 1934. P. 162.

knowledge defined by special? and temporal® limits.
The representation of legal consciousness by these
aspects makes possible to talk about territorial* and

> Space is understood as natural geographical environment, as
physical space. Geographical space is characterized by continu-
ity. From the politics-and-law viewpoint, the territorial space
occupied by the state, is regarded as a discretionary, discontinu-
ous one. The state territory can be a discretionary one only if
it enjoys a special physical condition (i.e. the space of the state
territory the city of Kaliningrad. Basing on this understanding
L.I. Grach says that the isthmus connecting the Crimea and the
Ukraine is too narrow, but the strait separating it from Russia is
still narrower (Grach L.I. Geopolitics and Actual Life // Marx-
ism and Actual Life. 1995. Ne 2. P. 34).

> Time in Plato’s interpretation is a flowing image of the eter-
nity. According to Bergson’s interpretation it is a permanent
process of the past evolving into the future (Bergson A. The
Creative Evolution. Substance and Memory / translated from
French. Minsk, 1998. p. 18). Nowadays time is regarded as con-
dition between past and future, space - as the process involving
the objectivity of the distance, as the state between two opposite
choices whose possibility of realization limits the state that ex-
ists between them (Violyeva L., Loguinov D. Antiquity // Hyper-
borean Faith of the Russes. M., 2003. p. 15-27).

* S.N. Baburin speaks about territorial consciousness as state

ideology (Baburin S.N. The Territory of State. Legal and Geopo-
litical Problems. M., 1997. P. 7 and others).

© Demchenko T.l., 2014
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temporal® legal consciousness, about the peculiari-
ties of their origin and their further development.
Conditional verity has been developing from the
dimensional-showy, attributive, religious-mytho-
logical, imagery perception of the ambient world
to the territorial and temporally thinkable, logical
understanding of the surrounding world®.

The religious-mythological cognition, attributive
perception of the ambient world where logical think-
ing is linked with pre-logical learning of the world is
normally characteristic of the primeval period.

Rationalizing of consciousness, assertion of logi-
cal form of thinking have led to the predominance of
the territorial and temporal aspects. They provide his-
torical verity of social phenomena, including verity of
consciousness and particularly legal consciousness, in
which different sense is applied, depending on how
verity and its role in understanding consciousness
were interpreted by various thinkers.

Along with rationalizing of consciousness a cer-
tain outlook has been gaining more and more popu-
larity: only reason leads us to genuine cognition, and
its coordination with the outside world gives us verity.
Reason and science based on it, as well as natural law,
turned into rationalistic substantiation of positive law,
were criticized by many thinkers. Most strongly they
were criticized by representatives of historical, empiri-
cal schools, and also in Kant’s works.

The former ones focused their attention on the
historical traditions, the latter ones — on the role
of experience in the formation of knowledge and
on the determination of its verity. Kant, accord-
ing to some authors, did not follow the empirical
way, proceeding from things to their percepts, he
engaged in learning the nature of thinking and con-
sciousness irrespective of outside world’.

We believe that the position of Kant is not un-
ambiguous as it is sometimes described. Kant spoke
of experimental as well as of transcendental way of
cognition. He believed that every cognition starts
from experience, but this does not mean that it
wholly is drawn from experience; he affirmed that
there exists empirical knowledge which depends on
sense perception and it becomes accessible only by
means of experience and it also depends on tran-

> Temporal (from the Latin tempus — time). In western phi-

losophy there has evolved the school devoted to the study of
the problem of time and methodology of the temporal analysis
(Modern Western Philosophy. Dictionary / under the editorship
by V.N. Sadovsky. M., 1991. P. 298).

¢ Applying to Russian legal consciousness these aspects are
represented by common Slavic consciousness, consciousness of
Kiev Rus, Rus in the times of Horde, Moscovia, Great Rus, Tzar-
ist, Soviet and Post-Soviet Russia.

7 It can be possible, the authors say, that in New Time the spec-
ulative sense of natural law was substituted by the mechanis-
tic or naturalistic concepts of the Enlightenment (Albov AN,
Maslennikov D.V., Salnikov V.N. Russian Philosophy of Law —
Philosophy of Existence, Faith and Morality // Russian Philoso-
phy of Law: Philosophy of Faith and Morality. SPb., 1997. P. 15).

scendental knowledge which does not depend on
any experience. Among types of transcendental
knowledge he singled out pure knowledge which
has nothing to do with empirical knowledge and
which derives from the reason which is able to pro-
duce principles of transcendental knowledge?.

Cognition, according to Kant, proceeds from con-
templation, providing sensuality, which he calls the
ability to perceive, to receive ideas about objects af-
fecting us. From this he proceeds to concepts and ends
up with ideas. According to Kant, objects are given by
sensuality, but they are thought by reason producing
concepts. Those contemplations that relate to the ob-
ject by means of perception (it embodies the ability to
imagine the object) are called empirical.

Empirical cognition is the cognition of consecu-
tive revelation of the infinite substance movement,
dialectical process of development of substantive
things from the simplest forms to superior and
most sophisticated forms (from natural phenom-
ena to religion and philosophy). Since the infinite,
according to Kant, can be rendered only in the con-
cept, cognition is the process of identifying verity
by means of absolute idea. It is realized by the dis-
cursive, i.e. logical way, by means of concepts and
by intuitive way, by means of revelation, spontane-
ous, immediate comprehension of verity®.

Hegel terms verity as correspondence of the com-
prehensive concept to its reality, it is perceived in the
process of self-realization of spirit as an absolute con-
cept, as an infinite idea. According to Hegel, spirit is
essence uniting in itself the origins of the subjective,
the objective and the absolute. Consciousness is the
stage of the reflection and the development of spirit
both as essence and as phenomenon. Spirit as the es-
sence appears as an ideal and actual reality — a con-
cept. Spirit as the phenomenon is consciousness that
is expressed in the attitude to the subject and in the
knowledge about it'°. The link between consciousness
as phenomenon and the object makes it dependable
on numerous objects, phenomena, historical forms of
social life, on actual events of the world history which
are the realization of the objective spirit. Under these
conditions a veritably real thing is the universal repre-
sented in the form of absolute idea that is the basis of
the development of everything, including conscious-
ness. The purpose of spirit as consciousness consists
in making it equal to its essence. Considering spirit as
consciousness only in relation to others (this approach
was shared by Hegel, Kant and Fichte) produces the
theory of consciousness'®.

8 Kant I. The Critic of Pure Reason. M., 1994. P. 9, 10, 32, 33,
36, 46, 66, 350, 500, 548-551 and others.

® Kant I. The Critic of Pure Reason. M., 1994. P. 11, 45, 48,417
and others.

10 Hegel Philosophical Propaedeutics. Works of different years
in 2 volumes. Vol. 2. M., 1973. P. 7, 80.

" Hegel. Philosophy of Spirit // Encyclopedia of philosophical
sciences. Vol. 3. M., 1977. p. 12, 13, 15, 21, 34, 218-223 and others.
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Consciousness as revelation of spirit in the pro-
cess of approaching it as essence is regarded by
Hegel as a given, internally contradictory phenom-
enon which passes the stages of its own develop-
ment in definite conditions. At the first stage Hegel
views consciousness as sense perception of exter-
nal, in relation to man, single objects appearing be-
fore consciousness as existent phenomena. Hegel
calls it proximate consciousness since it acquires
authentic knowledge about itself through sensual
appeal to the object.

This consciousness may be termed as esurient
consciousness since after perceiving the features
of the external object it turns to this object which
is thought to be the source of satisfying human
wishes. The dependence of consciousness upon
the external object values highly the attitude of the
subject’s consciousness towards the object. The ac-
knowledgement of the features and ties of external
objects gives the initial experience which is formed,
according to Hegel, at this particular stage of con-
sciousness development. It is here that contradic-
tions between a single object perceived by means
of senses and its diverse features appear. This is,
according to Hegel, the destructive conscious-
ness, since satisfying of the esurience, initiated by
the demands of human physical nature, is realized
through the destruction of the object’s indepen-
dence®?. A man with such consciousness is called by
I.LA. llyin as a socially dangerous one®.

Consciousness being aware of itself in the object
corresponding to certain esurience, depending on
this subject, mediating it, is dissolved in it, dissolved
in the «not-I». It appears to be self-consciousness
as single, proximate knowledge about itself and at-
titude to itself not having «I» as personality. This
is natural consciousness which does not have two
facets, does not have attitude with the expressed
social character. Having as its origin the attitude of
the proximate-sensual consciousness of the subject
to the proximate-single object there emerges the
proximate verity of such consciousness, which ac-
cording to Hegel, is necessary only to be totality in
itself and for itself**.

The further way of consciousness is character-
ized by the removal of the dependence of conscious-
ness on the external object, by its transition from the
unique, directly given, the external into the internal
when consciousness bears in itself the knowledge of
itself and the outer world. Such consciousness en-
ters the relationship with another self-consciousness
removing by this singleness and positioning itself as
a specific phenomenon, as the subject of a certain
type. Entering the relationship with another self-

12 Hegel. Philosophy of Spirit. P. 221-230, 236-239.

B Tlyin .A. About the Upbringing of the Coming Russia. Vol. 2.
Book 2. M., 1993. P. 184.

" Hegel. Philosophy of Spirit. P. 228, 235-237.

consciousness; it looks for and attains recognition of
its individuality by it and performs it through battle®®
which often leads to death.

Carrying out a battle for recognition that is done
by one person at the sake of the other is, on the
one hand, the proof of freedom, though in case of
death, both the one who remains alive and the dead
one, are left as non-recognized in terms of freedom.
Hegel believed that battle for recognition is charac-
teristic of natural conditions. This battle for recogni-
tion and the subjection to the authority of another
person generated the common life of humans which
in its turn initiated state. And violence appeared
as indispensible phenomenon of law. Marxism has
made class struggle the most important social condi-
tion of emerging and existing of state and law and its
destruction — the condition of their dying-off. Battle
for recognition occurring in natural conditions, ac-
cording to Hegel, is alien to state and civil society,
since the result of this battle — the act of recogni-
tion — takes place here. Man is recognized as rea-
sonable, free, he is recognized as personality.

Here the recognition of one person at the ex-
pense of another person is altered by the recog-
nition of the existence of one thing in the other
thing, by mutual recognition of the existence and
freedom, by the recognition of their identity. This
signifies that veritable freedom of one creature is
possible only on condition that the other creature is
free too, if the former one acknowledges this free-
dom and on condition that freedom of the one in
the other unites people in the internal way. Here
we see the difference of the two levels of recogni-
tion of self-consciousness — the natural one, link-
ing people only by external means, and the social
one, linking them internally?e.

This testifies that freedom, according to Hegel,
in contrast to the preceding thinkers of the New
Times, who attributed freedom to natural state, is
a social phenomenon, connected with social com-
munication that has as its foundation struggle for
the recognition of identity. Hegel says that the defi-
nition of freedom as natural phenomenon, given by
the Greeks and the Romans, the existence of slav-
ery in their free states testifies to the fact that they
failed to perceive the essence of freedom. They
have failed to realize that the right to freedom is
embodied in the concept of reason, based on self-
consciousness of man as it is, as universal «I», on
the recognition of similar rights of another person.

15 Struggle as the foundation of social existence and develop-
ment was recognized by many thinkers. Heraclitus attributed uni-
versal existence principle to it. Hesiod supposed that it emerges in
the conditions of Silver Age following Golden Age and intensifies
in the forthcoming periods. According to Hobbes, struggle ac-
companies natural, pre-historical condition of the human society.
One might suppose that it was this struggle that was mentioned
by Hobbes while saying that in natural conditions mans attitude
to another man is similar to wolf’s behaviour.

16 Hegel. Philosophy of Spirit. P. 224, 232-235, 240-244.
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The attitude of mastery, instigated by directing one
self-consciousness at another self-consciousness,
one of which in the process of confrontation pre-
fers life, is alienated from itself, it becomes devoid
of its essence and becomes a slave for the one
who becomes a master, bears no evidence of social
freedom. The master confronting the slave, waging
a fight for freedom for his human rights recogni-
tion, is not free either. His liberation is performed
through setting free the slave?’.

In the process of transition from the direct to the
indirect reflection, consciousness becomes reason-
able consciousness, capable of perceiving verity, law,
the essence of which is in the compulsory inner con-
nection of the differentiated definitions. Under the
law, crime is connected with punishment. But this
consciousness as the knowledge about laws does
not reach the level, making it possible to developin a
dialectic way the contrary definition out of the set of
differentiated definitions. This means that integrity
still remains not in accordance with the «I» activity,
and in consciousness there exists definite attitude to
objects, hence it is also conditional.

The highest stage of consciousness, according
to Hegel, is characterized by reason which is un-
derstood by him originally as a simple coordination
with the object, as a correct perception of the ob-
ject. Then — as the knowledge of veritable contents
about the object and about itself, as a complete unity
of the subjective and the objective, where universal-
ity, achieved through self-consciousness, dominates
over the both sides, or specific features, and dissolves
«them in itself». In the state of universality that is
actually essence and foundation, self-consciousness
ceases to be self-consciousness in the proper sense
of the word. It turns into reason, in which amalgama-
tion of a singular and a universal phenomenon takes
place, where the singular phenomenon constitutes
the foundation of the universal and universality®.
Here he drafted the transition from conditional con-
sciousness to absolute consciousness.

Hegel’s thesis that an object is perceived by
self-consciousness in the form of concept?®, that
it is supposed in a subjective way?°, was taken as
a crucial point in considering consciousness. Con-

17 Hegel. Philosophy of Spirit. P. 245-249.

'8 Hegel. Philosophy of Spirit. P. 230, 248-250; Hegel. Philo-
sophical Propaedeutics. Works of different years in 2 volumes.
Vol. 2. M., 1973. P. 81-90.

19 Hegel. Philosophy of Spirit. P. 238.

% «Subjective» is understood as a specific form of the expres-

sion of objective reality that is primary in relation to conscious-
ness which exists outside it and independently on it. The fact that
the object is reflected with a different rate of adequacy, compre-
hensiveness and penetration into its essence testifies, according to
Marx supporters, in favour of subjectivity (Zhivkovich L. Theory
of Social Reflection. M., 1969. P. 19, 26-28, 40. Kopnin PV. Dia-
lectics as Logic and Theory of Cognition. Experience of Logic-
Epistemological Research. M., 1973. P. 48-54, 106-111; Pav-
lov T.D. Information, Reflection, Creativity. M., 1967. P. 73.

sciousness was viewed as appearance of this objec-
tive world (and not the appearance of spirit that
should become identical to spirit — the essence, as
seen by Hegel and other thinkers), with this world’s
more ample reflection the perception of verity of
consciousness was connected. Logical forms are
recognized as the product of the objective world
reflection®. Reflection was awarded the title of uni-
versal explanatory principle.

It is unlikely that Hegel’s thesis which he employs
to characterize the first stage of self-consciousness
may be regarded as the foundation of cognition and
understanding of consciousness as a whole. Accord-
ing to Hegel, self-consciousness at this stage in his
proximate relation to an external object is the unique
in its own way of existence, in terms of contents —
self-loving, in terms of direction — esurient, imper-
manent and ceding to a new quest and satisfying it at
the expense of the quest object, hence — leading to
destruction. That means that its subjectivity fails to
enjoy any stability. Hegel himself believed that view-
ing consciousness only in relation to another object
produces the theory of consciousness?2.

Scientific progress has enabled us to assert that
consciousness acquires the feature of highly organized
substance as a result of more sophisticated reflec-
tive activity valued as the comprehensive explanatory
principle, based on the ability to respond, react on the
impact of the outside world®. It acquires the ability

2 Lenin V.I. Materialism and Empiriocriticism // Complete set

of works. Vol. 18. P. 50, 66, 239. The same author «Philosophical
Notebooks» // Complete set of works. Vol. 29. P. 162.

> Hegel. Philosophy of Spirit. P. 12, 13, 15, 21, 34, 218-223,
233-239 and others.

#  Elementary biological ways of reaction are called tropisms
(from the Greek «tropos» — turning, direction, movement, change
of positioning provoked by some excitatory). Such is the reac-
tion of animals with the plexiform excitatory system, for instance,
coelenterates (Soviet Encyclopedic Dictionary. M., 1979. P. 1367).
Tropisms provide the organism with the adaptability capacity to
natural surroundings. Depending on the natural phenomena (light,
warmth, electricity and others) tropisms are divided into photot-
ropisms, thermotropisms, galvanic tropisms and others. Scholars
single out the specific reaction of plants to the gravitation (geotro-
pism), to touching (stereo- and tigmotropisms). (Big Medical En-
cyclopedia. Vol. 25. M., 1985. P. 330-331). Physiologists employ the
term «neurotropism» that is used to denote the phenomenon of di-
rectional growth of the neuron fabric under the influence physics-
chemical factors. The next level is characterized with the appear-
ance of the plexiform, then ganglioform excitatory system that is
represented by the cluster of excitatory cells that by means of fusing
form interrelated excitatory centres. This system allows not only
to react by means of adaptable actions to the proximate excitators,
but to process them as well. Arthopods enjoy the in-born reaction
system based on the instinct. Animals enjoy sensitivity. The emerg-
ing of clusters of excitatory cells-receptors (from the Latin recep-
tor — receiving), performing a signaling function, the formation of
the central excitatory system that upgrades the receptors function,
leads to the appearance of specific reflection organs — spinal cord
and brain cord (Big Medical Encyclopedia. Vol. 22. M., 1984. P. 267;
Soviet Encyclopedic Dictionary. P. 1135; Leontyev A.N. Psychic
Development Problems. P. 45-46). It is presumed that excitatory
system has emerged as a special mechanism of consciousness in the
physical plane.
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to receive and fix information at the level of biologi-
cal memory (genetic, immunological and neurological
with the purpose of self-reproduction and preserva-
tion of its physical existence, biological species and
the whole bio-informational system. It becomes pos-
sible for consciousness to process sensual images? by
means of thought, keep them in mind?®, fix information
and reproduce it on the level of neurological memo-
ry?. Neurological memory is a new type of memory in
terms of evolution, connected with the functioning of
the central excitatory system where structural changes
occur under the impact of protein synthesis in the cells.
It is presumed that the basis of the excitatory system
is provided by the systems similar to those ones which
are used in ECM (electronic computing machines), i.e.
systems equipped with switches.

Sophisticating of the reflection process, the ap-
pearance of logical thinking?’, provide conditions for
the ability to analyze the increasing amount of em-
pirical ties, summarize knowledge about the prod-
ucts of the present-day reflective, intellectual and
emotional activities, the past activity that is kept in
mind; educe stable characteristics, logical relations;
elaborate theoretical concepts. The elaboration of
concepts is tightly connected with the formalization
of knowledge — the process actively employed by
many thinkers — Pythagoras, Heraclitus, Socrates,
Plato, Aristotle and others.

Cassidy believes that Heraclitus played a special
partinit. In Cassidy’s opinion, Heraclitus succeeded
in preserving the unity of existence and essence in
thinking, succeeded in perceiving by means of intu-
ition the universal in the singular and succeeded in
expressing clearly the message of the abstract con-
cept. According to the author, Heraclitus’ concepts
are not pure concepts yet, they are images-con-
cepts, implied images, the knowledge formalization
process was completed by Aristotle and since that
time has become a characteristic feature of the Eu-
ropean tradition?.

Conceptual thinking has been recognized as a
comparatively young, more sophisticated capacity of
the human psychic and valued as the supreme form

2 According to Kant it is expressed, for instance, in the ability

«to think over the object of sensual contemplation» (Kant I. Es-
says of the Critical Period // Anthropology of the world philo-
sophical works in four volumes. Vol. 3. M., 1971. P. 107-116).

»  Memorizing is considered to be a process proceeding in
time. Taking into account a temporal factor one might single out
short-termed and long-termed memory. Short-term memory
that enjoys the minimal duration up to several seconds includes
operational, sensor memory. Long-termed memory, with the
duration from several minutes up to the all human life, is based
on the synthesis of proteins, determining the alterations in the
central excitatory system.

% General Psychology / Under the editorship of A.V. Petro-
vsky. M., 1986. P. 63-88.

77 «About Thinking» see Muller Max «The Science of Thought».
SPb., 1891. P. 1-24, 194-204 and others.

#  Cassidy F Heraclitus. SPb., 2004. P. 76-79.

of reflection. This process has provided the assertion
that consciousness is a conceptual activity?®, this pro-
cess has brought it to be considered as the product
of cognitive-reforming® activity, that by means of
becoming more and more complex, drives to «the
identity of the thought with the object»?!, according
to V.I. Lenin. According to Hegel, this identity occurs
at the first stage of consciousness formation. The An-
cient Greek thinkers, for example, Heraclitus, shared
the idea that unity of man, thought and surrounding
world is the initial state of consciousness.

Conceptual thinking is formed on the basis of
human psychic activity, aimed at his sensual percep-
tion of the ambiance, including the state-and-law
world, at the formation of attitude to it and knowl-
edge about it. Its emergence and development is
connected with the needs of human physical na-
ture, with personal interests, including the subject
of law, society and state. At the conceptual thinking
level one can determine legal challenges and their
consequences, the line of legal conduct recognized
as mandatory under given conditions, evaluate the
accumulated experience that is acknowledged from
the rational viewpoint as the basis of legal con-
sciousness and the criterion of the consciousness
verity. In terms of conceptual thinking, nature itself,
so to say, attains the summit of its reflection in it-
self, in a human brain3? as a part of natural organic
substance, and thus it becomes reasonable33.

Theoretical foundation of concept formation and
the perception of conditional verity in general and le-
gal consciousnessin particular are provided by the con-
struction of the «concretely empirical». «Concrete»®*
in application to legal consciousness means fusing of
lots of elements, their interrelations, rooted in the law
if its existence, forming a complex combination, unity,
integrality. Concrete legal consciousness is integrity
in the multitude of its emotional, rational, irrational
elements. Concreteness of legal consciousness is the
origin of its synthesis. Concreteness of legal conscious-
ness embodies the limits of its changes and its preser-
vation as an integral phenomenon.

#  V.P. Tugarinov, for example, asserted that thinking is operating
with concepts and logical forms derived from them, that conscious-
ness is conceptual activity based on the concepts of the objects
(Tugarinov V.P. Philosophy of Consciousness. M., 1971. P. 51).

% Nowadays criticism is aimed not so much at the reflective

activity but more at the reforming activity (Kasatkin S.N. Legal
Consciousness as the Category of the Science of Law. Theoret-
ical-Methodological Aspect thesis of the Cand. Sc. (Law). Sa-
mara, 2003. P. 21).

' Marx K. and Engels . The Writings. Vol. 19. P. 350-351; Vol. 37.
P. 418; Lenin V.I. Complete set of works. Vol. 29. P. 170, 176, 177.

2 Nowadays it is viewed as an autonomous immunological
system.

» Reason is recognized as the supreme capacity of understand-
ing and acknowledgement of the ambiance, sense — as the lowest
capacity (Soviet Encyclopedic Dictionary. M., 1979. P. 1110, 1116,
1176, 1248; New Encyclopedic Dictionary. M., 2004. P. 1001).

3 «Concrete» from the Latin «concretus» — grow together.
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«Empirical»® is devoid of integrity, it serves the
reflection of the multitude. The «empirical» embod-
ies the possibility and scope of disintegration of le-
gal consciousness, as an integral unity, into different
structural elements by means of thoughts (in the
process of logical operations). There exists in it the
possibility to determine their special and temporal
location. In terms of space, objects, phenomena,
ideas, concepts are laid down in a definite way, they
coexist in each other’s proximity, correlate with one
another; in terms of time, they succeed one another.
The issue of succession — which phenomenon or
concept precedes and which one succeeds — is cru-
cial® for conditional, psychic consciousness.

Space and time are necessary forms of the
concrete-empirical phenomena. Their veritable na-
ture is not in their concreteness, but in their dis-
continuity. In terms of space this world is infinitely
fragmentized; in terms of time it permanently alters
and dies.

According to Hegel, expressing his viewpoint on
the world and rational consciousness, the veritable
nature of the concrete-empirical is embodied not in
the concreteness, but in the disintegration, continuity
of the endless multitude of single objects. The most
proximate verity of consciousness is sensual subjec-
tive authenticity of the concrete-empirical, special-
temporal reality, presented by the disintegrated ob-
ject singleness, determining esurient attitude towards
it and the initial simplicity of consciousness®.

The only thing that is deemed unchanged in the
concrete-empirical world is that this world is doomed
to death. Hegel and later L.A. llyin believed that it
embodies the epistemological essence of this world.
This world, subject to cognition by means of senses,
is neither veritable, nor absolute reality. Its conscious-
ness lacks integrity and it is extremely limited; sensual
knowledge is not scientific knowledge. Therefore the
concrete-empirical may be assessed only in terms of
opinion®®, but not in terms of knowledge.

Referring to the esurient attitude to the concrete-
empiric world and its cognition, one may trace that
Hegel speaks about a certain instance of involvement
and here we can see a definite similarity to the ideas
of L. Levy-Bruhl who viewed conceptual thinking and
its role in the formation of integral consciousness®®

»  «Empirical» from the Greek «empeiria» — experience.

* In terms of unconditional consciousness it is absolutely ir-
relevant.

7 Hegel. Phenomenology of Spirit and Logic. Philosophical Pro-
paedeutics. Works of different years in 2 volumes. Vol. 2. P. 79-100
and others; Hegel. Philosophy of Spirit // Encyclopedia of philo-
sophical sciences. Vol. 3. M., 1977. P. 221-230, 236-239.

% Tlyin I.A. Hegel's Philosophy as Doctrine about Concrete-
ness of God and Man. SPb., 1994. P. 29-35.

¥ L. Levy-Bruhl believes that conceptual thinking may emerge
not only as a result of sense perception analysis, but also while
processing images and even in the moments preceding reasoning,
perceiving, associating, revealing. This consciousness was termed
by him as pre-logical, synthetic, integral; in order to form and un-

in a rather peculiar way. But the conclusion made
by Hegel is absolutely opposite to the one made by
L. Levy-Bruhl. According to Hegel, this consciousness
is the consciousness of initial simplicity; according
to L.Levy-Bruhl, it is the consciousness of great com-
plexity*®, ample contents and integrity.

L. Levy-Bruhl supposed that consciousness, de-
void of integrity, is unable to adapt to thinking where
the logical and pro-logical coexist and are revealed in
mental operations. It determines a domineering role
of the one-sided logical consciousness which excludes
the pre-logical one. The author believed that differenc-
es between the levels of perception and the states of
consciousness — static and dynamic ones, between ac-
tions, aimed at themselves and at another object, were
insignificant for the integral consciousness. He did not
attach much importance to intermediate chains and to
cause-and-effect relations. This consciousness is con-
nected in a closer way to motor, instinctive, emotional
and intuitive activities. Therefore it did not require any
thorough analysis, compulsory logical explanation of
the ambient world and providing conceptual basis for
it*l. Space and time were rather low-key issues for this
consciousness. But we are able to understand all this
only if we give up all our deep-rooted mental skills*.

Dealing with the issue of the concrete-empirical
world of singular, finite objects, surrounding man, L.A.
llyin used to speak that the vision of them is the most
common, the most stable and, perhaps, the least per-
ceived. This idea proves to be so incorporated into hu-
man consciousness that it seems impossible to reject it.
«What people know is, most likely, their knowledge of
this world of our empiric idea; their science is the sci-
ence about it, their mind is this world’s mind. To disre-

derstand this consciousness alongside the laws of rational logic
drawn from the outer experience, one should pay special attention
to the principle of participation, involvement, preconditioned by
the inner experience and specific thinking that value rather law
space and time. Because of the involvement, of a certain fusion of
cognitive powers and the object of cognition, the ancient knowl-
edge was not alienated from the outer world, objects, activities,
people that were involved into it. The participation consciousness
was able to speak the language of nature, perceive it in an integral
and abstract way, perform the in-depth cognition of its essence,
integrity, see the sense in other factors, invisible and non-active at
the moment (Levy-Bruhl L. Supernatural in the Primeval Think-
ing. M., 1999. P. 35, 52, 61-65, 87-9, 304, 349 and others).

% Many Russian thinkers regarded Russian legal consciousness,

state, positive law as complicated phenomena. For example, Rus-
sian conservatives (the end of the XIX — the beginning of the XX
centuries) attached great importance to the spiritual side of the le-
gal existence while not ignoring rational knowledge. In the Soviet
period some views were expressed, according to which alongside
the conceptual consciousness there exist its other expressions. The
issue about spiritual life was raised. (Spirkin A.G. Consciousness
and Self-consciousness. M., 1972. P. 149-150; Common Con-
sciousness and Its Forms. M., 1986. P. 24 and others.

‘1 Though it does not remember, according to the author,
when it has learnt it — the in-born language of the ambient
world (Levy-Bruhl L. The above-indicated work. P. 35, 52, 57,
61, 62-65, 87-90, 304, 349 and others).

4 Levy-Bruhl L. The above-indicated work. P. 20, 303-305.
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gard this way of vision, get off this mind would mean,
most likely, lose one’s mind, generally speaking»®.

Realizing of the one-sidedness of the concep-
tual cognition as well as the science based on this
cognition, is present in Hegel’s works when he says
that disintegrated singleness is unlikely to be of
great scientific value. Sensual contemplation of the
empiric reality and abstract-formal concepts serve
the basis of the empirical, formal science and phi-
losophy, but not of the authentic science and phi-
losophy. They restrict consciousness.

Consciousness in general and legal consciousness
in particular are restricted by applying materialistic
approach to understanding verity. V.. Lenin posed
the question «Does there exist the objective verity,
i.e. can there exist in human imagination the type of
contents which does not depend on the subject, does
not depend either on man, or on mankind?»* The ob-
jective verity, according to him, is represented by the
absolute and relative verity which symbolizes any dy-
namic process including the concordance of a thought
with an object, expresses different stages of human
cognition of the objective world*. At the same time it
is asserted that absolute verity is achieved by means
of human thinking and it is formed by summing up
relative verities*® which appear to be the result of the
concrete-empirical world’s reflection.

Legal consciousness is restricted by its orientation
at the empirical state-and-law world, at the positive law.
Some Russian thinkers believed that legal consciousness,
based on the law and on the power drawn from it, is the
one-sided, faulty, unfit consciousness. Referring to such
legal consciousness Khomyakov said that the mere use of
the term «law» can be nothing but its abuse®.

Despite the fact that wise thinkers considered
rational conceptual cognition of the concrete-
empirical existence to be a blatant mistake®, the
mind enjoying such orientation was called by them
a faulty tool*, and the theory based on common
sense and on the reflection principle, was consid-
ered the most serious subjectivists’ error®, it has

# Tlyin I.A. Hegel's Philosophy as the Doctrine of God and
Man’s Concreteness. P. 23-24.

# Lenin V.I. Complete set of works. Vol. 18. P. 123.
#  Lenin V.I. Complete set of works. Vol. 29. P. 176-177.
6 Lenin V.I. Complete set of works. Vol. 18. P. 137.

¥ Khomyakov A.S. Foreigners’ Opinion on Russia // Selected

articles and letters. M., 2004. p. 46; by the same author Regard-
ing the Article by LV. Kireevsky About the Character of the En-
lightenment in Europe and His Attitude to the Enlightenment in
Russia // the same place. P. 134-135.

* Such interpretation was called by E Nietzsche «the philoso-

phers’ blindness and failing to proceed in the framework of clas-
sical Enlightenment» and suggested it should be stopped (Ni-
etzsche F. Will to Power. M., 1994).

¥ Klizovsky A.L The Basis of World Perception of the New Ep-
och. Minsk, 2000. P. 34, 42. Now this issue is being dealt with by
V.P. Malakhov (Malakhov V.P. Philosophy of Law. M., 2002. P. 25).

% Popper K.R. The Objective Knowledge. Evolutionary Ap-
proach. M., 2002. P. 10.

become nevertheless the deeply rooted skill in our
nation’s psychology, sociology, jurisprudence.

Even today, despite the serious and numerous in-
stances of mentioning the necessity of rejecting the
one-sided rational cognition focusing on the revealed,
empirical, permanently changing state-and-law world,
the principle of socio-economical determinism, includ-
ing the legal one, retains its domineering position.

While taking such an approach, the formation and
understanding of legal consciousness is linked with the
reflection of state-and-law phenomena developing in
the concrete historical conditions with one — exter-
nal experience®, with one source — psychic activity,
expressed in sense perception, conceptual thinking,
ending up with a logically structured idea. It is acknowl-
edged that alterations, improvements in state-and law
phenomena are sure to bring qualitative changes and
improve legal consciousness.

This way of forming conditional, historical, tran-
sitive verity of legal consciousness, drawn from the
conformity of legal knowledge to the reflected ob-
ject®? — state-and-law being, is realized by means
of logical, conceptual thinking and is linked with the
accumulation of knowledge about the object and
about phenomena reflected by it.

According to modern scholars, it is this verity that
constitutes the purpose of legal consciousness, which
is defined in most cases as the system of knowledge
about law (the law, to be more precise) and the rela-
tions with it, presented by legal ideology and legal psy-
chology, which are the products of psychic activity.

Such cognition has determined the state of the sci-
ence of law and legal consciousness which is actually
presented by legal consciousness. The asserted views
on legal consciousness, the science of law in general
testify to their limited opportunities in cognition of the
legal consciousness verity. The limited opportunities
are preconditioned by human psychic activity which is
directed at the empiric reality, at the cognition of legal
consciousness in the framework of concrete histori-
cal conditions. Empirical percepts, which are consid-
ered to be the in-born features of human conscious-
ness, were called by L. Levy-Bruhl an illusion®. They
are of extreme importance, especially in researching
physical, substantive world, which, in terms of space,
permanently disintegrates; in terms of time, it per-
manently changes, disappears and dies. According to
K.R. Popper, they are important for studying the third
logical world, the world of ideas, concepts, theories®,
which are worked out by the definite state within a
definite area and in definite historical conditions.

' VI Lenin believed that «practice is superior to theoretical

cognition since it enjoys not only the benefit of universality but
also the advantages of proximate reality» (Lenin V.I. Complete
set of works. Vol. 29. P. 195).

*2 This is the way of dealing with the issue of scientific study in
general (Philosophy and Methodology of Science. M., 2004. P. 33).
» Levy-Bruhl L. The above-indicated work. P. 304.

>t Popper K.R. The above-indicated work. P. 78 and others.
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It is believed that data, provided by natural
science discoveries, quantum, holographic and in-
formation theories, can discourage the limited un-
derstanding of legal consciousness and can encour-
age «breaking» of deep-rooted mental skills and
illusory concepts relevant to this consciousness.
They provide for broader understanding of legal
consciousness, enable us to see in it not only the
product of rational, psychic, emotional and intellec-
tual activity, but the product of activity based on
intuition as well. They allow us to say that veritable,
i.e. supreme, absolute knowledge is unlikely to rep-
resent the sum of relative pieces of knowledge de-
rived from numerous subjective opinions enjoying
conditional character.

It does not mean the negation of rational ways
of cognition and their significance in the study of
legal consciousness, all the state-and-law reality, in
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HUMAN RIGHTS

M.A. Krasnov*

CHRISTIAN WORLDVIEW AND HUMAN RIGHTS

Abstract. The article offers arguments that are aimed at proving that the idea of human
rights not only complies with the Christian teaching but is actually rooted into it. With
this view, the point that the idea has an antichristian nature is being criticized. Those who
support the point think that «the natural law in its orthodox interpretation» stipulates no
rights, only obligations to God. Thus, they conclude that the natural law does not contain
any inalienable human rights. Contrariwise, the author of the article states with reference
to the Holy Scripture and works of church fathers that the commandments of God are not
obligations of a human being to God, but conditions that allow him or her to come up
closer and closer to the image and likeness of God. Moreover, God by definition can not
be a subject of either ethics or law. He is omnipotent, and a human being can give nothing
to Him. Commandments are necessary to people, as they, as a whole, present a formula
of human dignity value. At the same time the commandments point out the natural limits
of man’s freedom. Disregard of the point leads to immoral extension of human rights in
the modern world.

Key words: law, human rights, human dignity, Christianity, Mosaic law, values, moral

imperative, legislation.

a somewhat strenuous attitude towards the idea

of human rights. To make sure of it, you may turn
to the The Basis of the Social Concept of the Rus-
sian Orthodox Church }(August 2000) and The Rus-
sian Orthodox Church’s Basic Teaching on Human
Dignity, Freedom and Human Rights? (June 2008).
These documents do not deny the category of hu-
man rights, but they do not specify its great civili-
zational significance either. Their central thought is
that human rights are means to legitimate vice, that
they are the creation of vicious secular world that
are practically barring the way to salvation.

Thus, the Basic Teaching of 2008 says, «The
weakness of the human rights institution (italics and
other font markers in the article are made by the
author. — M.K.) lies in the fact that while defend-
ing the freedom of choice (aUte€ouaiov), it tends to
increasingly ignore the moral dimension of life and
the freedom from sin (€AeuBepia)» (ll. 2). However,

I t is known that the Russian Orthodox Church has

' The official website of Moscow Patriarchate. URL: http://
www.patriarhia.ru/ db/text/ 141422.html (date of access:
10.03.2006).

> The official website of Moscow Patriarchate. URL: http://
www.patriarchia.ru/ db/text/ 428616.html (date of access:
20.07.2008).

the idea of human rights is not about «defending
the freedom of choice», but about defending from
«political freedom», that is from arbitrary rule,
from viewing a human being as an instrument to
achieve some political (public) purposes, no mat-
ter whether they are noble or vile (more than that,
there are often interests of separate politicians and
leaders behind them, which are presented as com-
mon interest). Anyway, as B.N. Chicherin shrewdly
observed, «any rational being is an objective in
itself; it should not be degraded to the level of a
mere instrument»3,

No wonder that generally unfavorable attitude
of the Russian Orthodox Church to human rights in-
cites some representatives of humanitarian and so-
cial sciences, including legal experts, to speak about
antichristian nature of human rights. Let us refer to
the argument of a legal professional, B.A. Kurkin,
who claims that «human rights ideology in its pre-
dominating — liberal — interpretation has noth-
ing to do with the Christian view on human being
and society, on individual rights, contradicting it in

3

Chicherin B.N. Obshchee gosudarstvennoe pravo / pod red.
i s predisloviem V.A. Tomsinova. M., 2006. P. 16.
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its very metaphysical grounds»*. In fact, he rejects
not the interpretation, but the very idea of natural
rights of an individual, creating the following logical
construction for this.

In works of church fathers, he says with refer-
ence to the works of V.A. And V.V. Rogovs®, there
is an approach to the «analysis of the phenome-
non of right» that is altogether different to that of
works by Hobbes, Locke, Rousseau, Montesquieu,
which are usually referred to in order to establish
the «ideologeme» of human rights. The Rogovs
state that it was Saint Irenaeus® who «introduced
into the Christian theory the notion of «natural
right» as the system of «obligations» of human be-
ings, as the concept of overall accountability to God
that goes beyond the legal scope»’. Here out B.A.
Kurkin makes a conclusion that the natural law in
its orthodox interpretation, that is in the law syn-
onymous the Law of God given in the original com-
mandments, dwells on «obligations of a human be-
ing to God, and not about human rights devised by
protestants»®, |s it true?

The major survived worked by St Irenaeus con-
tains a chapter that is called: «Christ Did Not Ab-
rogate the Natural Precepts of the Law, But Rather
Fulfilled and Extended Them. He Removed the Yoke
and Bondage of the Old Law, So that Mankind, Be-
ing Now Set Free, Might Serve God with that Trust-
ful Piety Which Becometh Sons». Some words are
marked specifically as they are paramountly impor-
tant in order to understand what the great church
father says.

First of all, it is necessary to understand what
stands behind the words «the natural precepts of
the law». «Natural» means originally matching the
nature of mankind (any human being) that was in-
stilled by the Creator. In other words, it is a norm
given to us by God. The tragedy of the ancient man-
kind (the modern one has its own tragedy) was in
losing this very norm. They had forgotten their Cre-
ator and were worshiping other gods; moreover,
they began to treat each other as beasts — indulg-
ing in lust, the strong taking life, freedom, posses-
sions and women from the weak. And that could
not be helped even through such formidable cor-
rections as the Flood, the destruction of the tower
of Babel, of Sodom and Gomorrah.

Then God, in order to return the utterly cor-
rupted mankind to its natural state, chose a people

*  Kurkin B.A. Ideologema prav cheloveka i ee interpretatsiya v

sovremennoy otechestvennoy pravovoy teorii // Pravo. Zhurnal
Vysshey shkoly ekonomiki. 2008. Ne 2. P. 117.

> Rogov VA, Rogov V.V. Drevnerusskaya pravovaya termi-
nologiya v otnoshenii k teorii prava (Ocherki IX — serediny
XVIIvv.). M., 2006.

¢ Most probably, they speak of St Irenaeus, Bishop of Lugdu-
num in Gaul (now Lyons, France) (130-202 AC).

7" Rogov V.A., Rogov V.V. Ibid. P. 223.
8 Kurkin B.A. Ibid. P. 112.

through which rules that are natural to mankind
would be extended onto all other peoples. St Ire-
naeus says that God entrusted the chosen people
with keeping the truth, as «For the law, since it was
laid down for those in bondage, used to instruct
the soul by means of those corporeal objects which
were of an external nature, drawing it, as by a bond,
to obey its commandments, that man might learn
to serve God»°,

Actually the idea was expressed earlier by Paul
the Apostle: «Why, then, was the law given at all?
It was added because of transgressions until the
Seed to whom the promise referred had come. The
law was given through angels and entrusted to a
mediator»*°,

It may seem that using such words as «obey its
commandments» and «serve God» St Irenaeus re-
ally understands the natural law as a set of obliga-
tions to God. But in fact, he speaks about a differ-
ent thing. For him the central notion is «instruct-
ing the soul». The ten commandments called for
people to fight their vile habits in the prospect of
the Savior’s advent. The same idea was voiced by
those who commented on this excerption from the
Epistle to the Galatians. Thus, Theodoret of Cyrus
wrote, «The law was imposed... for the tutelage
of the race from which that offspring was going to
sprout according to the flesh»!'. And Saint Jerome
specifies: «It was after the offense of the people in
the wilderness, after the adoration of the calf and
their murmuring against God, that the law came to
forbid transgressions»*2.

Commandments are not obligations of man-
kind to God; they are conditions that allow, after
the Fall of forefathers, to come up closer to His im-
age and likeness. As if the Creator tells us with His
commandments, «If you want to be a human, not
a beast, obey my commandments. Only thus you
can restore your human nature». Another point is
that very few of the Israel people of that time were
aware that with the commandments God assists in
restoring the natural social nature of mankind. The
fact can be explained by the low ethical level and
the consciousness being in many ways primitive.
For that reason Moses, when speaking to people,
often appealed not so much to high notions as to
the sense of self-preservation. As the people of Is-
rael were to cross the Jordan after forty years in the
wilderness, Moses reminded them, «And now, O
Israel, what does the Lord your God, ask of you but
to fear the Lord your God, to walk in all his ways, to
love him, to serve the Lord your God with all your
heart and with all your soul, and to observe the

?  Saint Irenaeus. Against Herecies. Book 4. Ch. XIII. 2. URL:
http://www.earlychristianwritings.com/text/irenaeus-book4.html/
1 To Galatians. 3:19.

" Ancient Christian Commentary on Scripture. New Testa-
ment VIIL P. 43. URL: http://goo.gl/TRc7FT/

2 Ibid. P. 44.
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Lord’s commands and decrees that | am giving you
today for your own good?»%3.

On the surface the obligating modality is obvi-
ous. But only on the surface, as Moses speaks about
conditions («if..., then...»), which corresponds to the
contract-mode relationship between the people and
God. In another chapter Saint Irenaeus says, «They
(the Jews) had therefore a law, a course of discipline,
and a prophecy of future things. For God at the first,
indeed, warning them by means of natural precepts,
which from the beginning He had implanted in man-
kind, that is, by means of the Decalogue (which, if
any one does not observe, he has no salvation), did
then demand nothing more of them»**.

And what about Christ? Did He offer new laws?
No. The God who came down from heaven just
showed that there existed higher levels of ethics.
Let us remember what Our Savior answers to a
man’s question ‘what good thing must | do to get
eternal life?» He answers, «Keep the command-
ments» and then voices those that describe the
way people treat each other in Deuteronomy®. And
only when the man asks what else is required, Jesus
answers, «If you want to be perfect, go, sell your
possessions and give to the poor, and you will have
treasure in heaven. Then come, follow me»?.

Thatis what St Irenaeus implied when explaining
the meaning of the natural law and the instruction
of soul. He continues his thought as follows, «But
the Word set free the soul, and taught that through
it the body should be willingly purified. Which hav-
ing been accomplished, it followed as of course,
that the bonds of slavery should be removed, to
which man had now become accustomed, and
that he should follow God without fetters: more-
over, that the laws of liberty should be extended,
and subjection to the king increased, so that no
one who is convened should appear unworthy to
Him who set him free, but that the piety and obe-
dience due to the Master of the household should
be equally rendered both by servants and children;
while the children possess greater confidence [than
the servants], inasmuch as the working of liberty
is greater and more glorious than that obedience
which is rendered in [a state of] slavery»’.

With the advent of Savior it is no more the mat-
ter of obligations to God, but of a way to perfection.
Christ gave the mankind a radically new ethical sys-
tem preserving the fundamental norms of the Old
Testament (ten commandments). He introduces
the notion of ethical perfection. It is especially pro-
nounced in the sermon on the Mount, where Jesus,

" Deuteronomy 10:12-13.

" Saint Irenaeus. Against Herecies. Book 4. Ch. XV.1 URL: http://
www.earlychristianwritings.com/text/irenaeus-book4.html/

> Matthew 19: 16-19.
16 Tbid.
17 Ibid.

although using the formula of logical counterposi-
tive «You have heard that it was said to the people
long ago... But | tell you that», does not cancels
with it the «normative» minimum of the Old Tes-
tament, but names criteria for perfection. It is for
good reason that the sermon is finished with the
words: «Be perfect, therefore, as your heavenly Fa-
ther is perfect»?é.

To follow or not to follow the examples of per-
fection is the matter of a one’s free will, an answer
to God’s calling, but not of accomplishing one’s ob-
ligations.

But some may remind me of the fact that it is
referred to obligations to God, not to those of one
man to another, to society or a state. Still | will be
bold enough to claim that it is not so, as such an
idea does not in the slightest take into account the
«factor» of God’s love, agape. Without this love,
God would command us to sing Him praise, to build
him temples and make sacrifices (that is exactly the
case with heathenism). But that is not what God
wants of us.

Obligation, even moral, implies that the one to
whom you owe it needs something — some ben-
efit, protection, redemption, etc. But Almighty God
does not need anything, and a man can give Him
nothing. Then why the Creator tells us to «do this
and not do that»? Because He loves mankind as His
child, his Creation. Is it the matter of obligation or
responsibility of the child when we as parents pro-
hibit him or her to poke wire into power outlets or
to hang over the window at floor 57 It is not a for-
midable and cold lord who prohibits us to murder,
steal, to perjure, etc. in the name of some order
that is known only to himself, but a loving Father
who wants to save His children from death.

That is why God leaves the choice to us. Even
when He, on the surface, «obligates» us to love
God, He cares not for Himself, but for us, because
only such kind of love may expect conscious and
voluntary abidance by other requirements and
bans. The choice that is granted to us by God is not
such as in the earthly positive law: if you violate a
ban or do not accomplish an obligation, you will be
punished. The choice is different: if you do not want
to turn into a beast, follow God’s example. As Paul
the Apostle says, «Follow God’s example, therefore,
as dearly loved children and walk in the way of love,
just as Christ loved us and gave himself up for us as
a fragrant offering and sacrifice to God»*°.

This is a fundamental difference from any choice
offered to people by a «wordly authority».

Paul the Apostle shows how much the love of
God tears down all our familiar concepts, including
legal ones. In the Letter to Hebrews he reminds us
of the prophet’s words:

'8 Matthew 5.
¥ Ephesians. 5:1-2
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«The days are coming, declares the Lord, when
| will make a new covenant with the people of Israel
and with the people of Judah. It will not be like the
covenant | made with their ancestors when | took
them by the hand to lead them out of Egypt, be-
cause they did not remain faithful to my covenant,
and | turned way from them, declares the Lord. This
is the covenant | will establish with the people of
Israel after that time, declares the Lord. | will put my
laws in their minds and write them on their hearts.
I will be their God, and they will be my people. No
longer will they teach their neighbor, or say to one
another, ‘Know the Lord,” because they will all know
me, from the least of them to the greatest. For | will
forgive their wickedness and will remember their
sins no more. By calling this covenant “new,” he has
made the first one obsolete; and what is obsolete
and outdated will soon disappear»?°.

You see, God concluded an agreement with His
people (the Old Testament). But the people (a party
of the agreement) did not fulfill its obligations. In
legal practice the party would be subjected to pun-
ishment (sanctions), and the agreement would be
terminated. But God did a different thing. He did
not only preserve His agreement when the people
repeatedly violated it, but he even took responsibil-
ity and concluded a new agreement with the per-
petrator (the New Testament). More than that, he
gave Himself in the image of the Son of Man as a
«pledge» of fidelity.

B.P. Vysheslavtsev, as if developing Saint Ire-
naeus’ thought, wrote, «God wants us to fulfill His
will (and wants obedience in this sense), but not
as slaves or hirelings, but as friends and sons (and
in this sense he does not want a common obedi-
ence). God wants love, and any love has freedom
of choice, any love has a combination of two wills
and two freedoms. «Thy will be done» is the ex-
pression of love to the Father, to the high and valu-
able, to Him, Who stands above me and, thus, can
sublime my will. [...] The relationship God-Son is
the only adequate symbol of sublimation; «from
above», from the Father, the highest in the hier-
archy, comes the call. The son answers the «call»
with free love. A tyrant’s order he would answer
with disobedience»?.

The idea of love is literally pervades Christianity,
and that is its major difference from other religious,
world-view and ethical systems. That is why the po-
sition which does not take it into consideration and
narrows natural rights to obligations of mankind is a
one that lowers the mankind and clips their wings.
As soon as the word «love» is pronounced, we
should at once forget such words as «obligation»,
«must», as well as all other legal notions. Saint

20 Hebrews 8: 8-13.

21 Vysheslavtsev B.P. Vechnoe v russkoy filosofii // Vysheslavt-
sev B.P. Etika preobrazhennogo erosa. M., 1994. P. 200.

Nikolai Velimirovich, | think, means just the same,
when he says, «God is love, but God is not equal-
ity. Equality would drive away justice and love, and
morals. Does husband love wife for equality? And
does mother love her child for equality? Do friends
love each other for equality? Inequality is the basis
of justice and the incentive of love. As long as love
lives, no one remembers about equality. As long as
justice dwells, no one thinks of equality. When love
goes away, people speak about justice and think of
equality. When love is followed by justice, people
start speaking about equality and think of immoral-
ity, that is, they substitute driven-away morals with
corruption»®.

A human being has no and can not have any
rights before God. Although we do find words about
God’s «obligations», they are nothing more than a
symbol of His support to the ever-doubting man-
kind. Such «God’s oaths»?* can not be formalized
(juridized), because, as the Apostle said, «But who
are you, a human being, to talk back to God? Shall
what is formed say to the one who formed it, ‘Why
did you make me like this?’"?*

In case such as this what can make the basis (if it
is altogether possible) for the idea of human rights?

Different books of the Old Testament — Exodus,
Levit, Deuteronomy — offer different versions of
the ten commandments, nevertheless their general
meaning and the construction of the Decalogue are
the same. The first four commandments refer to, so
to say, to the exceptionally religious sphere of hu-
man life (although in Mose’s time there was no dis-
tinction between religious and secular life). The rest
of the commandments refer to the sphere that may
conditionally be called social. Moreover, there are
two commandments of ten (the first and the last)
the abidance by which can be judged by God alone,
no earthly institution can do this — no state, tribe,
community, etc. These are bans on polytheism and
envy: «l am the Lord yor God, who briught you out
of the land of Egypt, out of the house of slavery. You
shall have no gods before me»?® and «You shall not
covet your neighbor’s house; you shall not covet
your neighbor’s wife, or his male servant, or his fe-
male servant, or his ox, or his donkey, or anything
that is your neighbor’s»?®.

It is clear that the two commandments do not
contain the essence of the human rights idea; any
legal matter necessarily implies the existence of
earthly, not Heavenly, institution. Then what of the
other eight commandments could be (at least sup-
posedly) the ground for the idea of human rights?

2 God dushi. Pravoslavnyy kalendar’ s chteniem na kazhdyy
den, 2004. Edinets, 2003. P. 317.

» See, e.g., Genesis 24:7; Exodus 32:13; Numbers 14:30.
2 Romans 9:20

Exodus 20: 2-3.
% Exodus 20:17.
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The Savior, in modern terms, had integrated
all commandments into two major ones: «Love
the Lord your God with all your heart and with all
your soul and with all your mind. This is the first and
greatest commandment. And the second is like it:
‘Love your neighbor as yourself.” All the Law and the
Prophets hang on these two commandments»?’.
Ontologically they are surely interconnected. To
love God while hating other people or even being
indifferent to them, means not to love God himself.
But what means to love God? First, to feel gratitude
for all he has done, is doing and will do for us, for his
love for us had been manifested before our recipro-
cal love to Him. John the Apostle says, «This is love:
not that we loved God, but that he loved us and sent
his Son as an atoning sacrifice for our sins»?. Who
of men is capable to sacrifice his own sun to win his
offender’s forgiveness? Second, to love God — with
one’s heart, soul and mind — means to fully and
implicitly trust Him, to obey Him in full measure.
As God commands us to love each other, then we,
at the very minimum, should not wrong our neig-
bours, we should help them, and, at the outside, to
lay down «one’s life for one’s friends»*.

God does not need our formal expression of love
to Him, He needs our love for each other. Such love is
considered by God to be love for Himself. Jesus Christ
states directly, «The King will reply, ‘Truly I tell you,
whatever you did for one of the least of these broth-
ers and sisters of mine, you did for me’»*°.

Surely, if all of us obeyed the two command-
ments, we would have no use for human rights or
law as an external instrument to regulate our behav-
iour altogether. As the Apostle says, «Let no debt re-
main outstanding, except the continuing debt to love
one another, for whoever loves others has fulfilled
the law»®., The drama of the mankind is that there
is little love on earth: there are few people who obey
God’s commandments and, consequently, love their
neighbours. And if so, in order to prevent the beast
law to take over the natural law, when the strong de-
vour the weak, an external substitute of love is re-
quired, or a «prosthetic device», so to say. And such
a device is the positive law.

However, legal control itself should be based on
something. Positive legal regulation may be nonle-
gal, that is, it may not comply with the natural right
(natural law?®?). Then, where lies the criterion of the
legal nature of acts of law? It is in God’s command-

¥ Matthew 22:37-40.
%1 John 4:10.

John 15:13.

3 Mathew 25:40
Romans 13:8.

2 Considering the fact that the notion of «law» and «right»
are not distinguished in patristic literature, that is, the notion
«rightis» almost never used, in this article we use both terms
as synonims. However, the other adheres to the doctrine which
states that not every law is a right.

ments that this criterion lies, as they contain the
most primary, elementary and, thus, most funda-
mental values of human coexistence.

As A.M. Osavelyuk noticed that the religious
morality «directs the mankind to two groups of val-
ues: «earthly» and «heavenly»*. These two groups
also correspond to the commandments that com-
prise, conditionally, two parts of the Decalogue.

The first, «heavenly», group contains four com-
mandmentsthatsecure the highest spiritual value —
belief in God, love for Him, worshipping of him and
loyalty to Him. | deliberately use the term value in
singular, as all the four religious rules make up one
value — a man’s perception of oneself as God'’s cre-
ation. This perception, by the way, determines the
imperative character of all other rules. As we are
speaking of the Decalogue as the spiritual source
of human rights, | have to point out at once that
it would be inaccurate, in terms of the modern
statehood at least, to connect the first four com-
mandments directly to law in general and to human
rights in particular (although they are interconnect-
ed vicariously).

Another thing is earthly values that correspond
to the «social» rules of the Decalogue. A.M Osave-
lyuk divides them, in turn, into two groups: «lt is
worth mentioning that they are enunciated in a
certain hierarchic order: first there stated moral im-
peratives and then the major postulates of right»34,
To the first group he refers commandments on filial
piety, ban on infidelity and envy («You shall not cov-
et...), and to the second — bans on murder, greed
and defamation (false witness).

Let us think, why the Decalogue includes these
very commandments? Why did God think them piv-
otal for «instructing souls»? My point may be, cer-
tainly, argued, but I, having analyzed the «social»
part of the commandments, will state once again: it
is because they combined serve to protect human
dignity.

However, freedom is also one of the key com-
ponents of dignity and, correspondingly, of human
rights. But it is not mentioned in the Decalogue.
This puzzle, | suppose, may be solved the following
way. Freedom of will is immanent to the mankind
created as the image and the likeness of God, as
many reverend fathers said. For example, John of
Damascus says: «If man has been made after the
image of the blessed and super-essential Godhead,
and if the divine nature is by nature endowed with
free-will and volition, it follows that man, as its im-
age, is free by nature and volitive»®.

Freedom is not mentioned in the command-
ments exactly because they, presuming freedom,

33

Osavelyuk A.M. Gosudarstvo i Tserkov’: monografiya. M.,
2010. P. 137.
** Ibid. P. 137.

% D.B. Makariy, Arkhiepiskop Khar’kovskiy. Pravoslavno-
dogmaticheskoe bogoslovie. T. 1. SPb., 1868. P. 132.
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are aimed to show the mankind its natural bounds
and to lay foundation for legal responsibility if they
are violated. The bounds are represented by the
values covered in the Decalogue.

Ignoring this pivotal moment the secular world,
to my mind, determines the immoral extension of
human rights, which, in turn, explains the explica-
ble anxiety of the Church.

Absolutization of a sinner’s freedom would lead
to a total reign of evil on earth, which is illustrated,
for example, by the scene when inhabitants of So-
dom wished to abuse Lot’s sacred guests®. This evil
will, so that not to let it triumph, should be limited
by legal bans, obligations and sanctions. The afore
mentioned Saint Irenaeus writes: «For since man,
by departing from God, reached such a pitch of fury
as even to look upon his brother as his enemy, and
engaged without fear in every kind of restless con-
duct, and murder, and avarice; God imposed upon
mankind the fear of man, as they did not acknowl-
edge the fear of God, in order that, being subjected
to the authority of men, and kept under restraint
by their laws, they might attain to some degree of
justice, and exercise mutual forbearance through
dread of the sword suspended full in their view, as
the apostle says: “For he beareth not the sword in
vain; for he is the minister of God, the avenger for
wrath upon him who does evil”»’.

Thus, the existence of a state as an instrument
to reign fury of morally ignorant men is not denied
by the commandments, it is even presumed by
them. It is a state that is able to ensure accomplish-
ment of the basic «social» commandments. This
way, a state, by guarding life, property and dignity
of its citizens, ensures their natural rights. As P.I.
Novgorodtsev wrote, «the aim of a state is not so
much to get rid of turmoils of the natural state, as
to save the natural rights, equality and freedom, to
protect an individual and property»®®. Not coinci-
dentally the ten commandments are accompanied
by many rules derived from them (Mosaic law),
which necessarily stipulates society organised as a
state.

Well, some may argue, that a state is aimed to
guarantee fulfillment and abidance by certain bans
and obligations. But these bans and obligations re-
fer to private persons, not to a state. What from
do you make a conclusion that these bans and ob-
ligations, corresponding to certain human rights,
should be extended onto it as well? My answer is
that a state is just a human institution and has noth-
ing sacred about it.

Opponents to human rights offer, openly or
covertly, as an argument the sacred character of

% Genesis 19:1-9

¥ Saint Irenaeus. Against Herecies. Book 5. Ch. XXIV. 2. URL:
http://www.earlychristianwritings.com/text/irenaeus-book5.html/

*  Novgorodtsev Pl. Lektsii po istorii filosofii prava. Ucheniya
novogo vremeni. XVI-XVIII vv. i XIX v. M, 1912. P. 150.

a state, which does not allow to speak of any ob-
ligations to people, as well as of any human rights
towards a state. For example, V.I. Ivanov plainly
states, «The old question, whether a man is for
a state or a state is for a man, will never receive
a conclusive answer without addressing the mat-
ter of genesis of the mankind and the state. If the
state and the power are from God, them a man is
for God. Why is it so? Recognizing the state as cre-
ated by God (!? — M.K.), a man serves to it as to
God'’s representation, being one with it as coming
from the Creator»®.

The Holy Scripture says about the divine origin
(creation) of man, not of a state. A state is undoubt-
edly blessed by God, but only as far as it serves as
an institution that regulates human coexistence; it
means that ontologically it is to serve to the man-
kind, no matter what those in power might think of
it. Saint Nikolai Velimirovich said very good words
to the point, answering his parishioner’s letter:
«You regret the Roman «culture» thinking of it as of
«beautiful marble sculptures that had adorned the
streets and squares of Rome». But don’t you regret
thousands of wretched people in chains and shack-
les that had been dragged past those sculptures to
be executed? Here lies the main difference between
the Roman and Christian understanding of values.
Roman heathenness valued state and culture above
human life, and Christianity has valued human soul
above state, culture and the whole world. As both
state and culture are for man, and man is not for
state or culture. Man creates state and culture not
as the final life’s objective, but as a supplement to
achieve spiritual and moral goals»*.

| think that is the best answer for those who op-
pose the principle «Man, his rights and freedoms
are the supreme value» (the Constitution of the
Russian Federation, Article 2), who, as B.A. Kur-
kin, consider it to be destructive for a state: «The
principle of human rights precedence over rights
of a state, if it is realised in practice, will inevitably
lead to dissolution of a state and, consequently, to
wreckage of human rights, as there will be nothing
to protect them without a state»*.

This idea is wrong, if for no other reason, but
for the fact that a state has no and cannot have any
«rights» at all, if, of course, we do not view a state
as a party in civil law relations or a subject in inter-
national law. A state functions on the basis of other
principles than an individual; a state is represented
by its bodies invested with certain authority. This
authority in general is directed (should be directed)
at detecting and realizing common interest, that is
the interest of society in general, which in the mod-

¥ Ivanov V.I. Religiya i prava cheloveka // Sotsiologicheskie

issledovaniya. 1998. Ne 6.

“ God dushi. Pravoslavnyy kalendar’ s chteniem na kazhdyy
den, 2009. M., 2008. P. 144.

41 Kurkin B.A. Ibid.
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ern world means, first of all, providing national se-
curity, social standards and legal justice, as stated
by constitutions.

That is why, the common interest is the key no-
tion of statehood; recognition of man as a supreme
value does not imply obliging the desires of each
and everyone, but the necessity to protect man
from arbitrary rule of a state. Hegumen Veniamin
(Novik) rightfully pointed out that «such viewpoint
fits well into the liberal tradition, but it is not more
liberal that the behavior of Christ Himself in His
earthly embodiment, who did not force, but invited
people to follow him»*2,

On the other hand, technocratic liberals really
absolutize the idea of man as a supreme value, and,
thus, in fact, play into the hands of their opponents.
The Christian liberalism does not interpret this prin-
ciple as an absolute predominance of human rights
over common interest. For example, B.N. Chicherin,
developing the idea of man as an objective, not an
instrument, wrote that a state has the right to de-
mand sacrifice of man, «even up to overall sacrifice
of life for the sake of the whole community»*. Is
there a contradiction to the idea of man as objec-
tive there?

No, as under a real threat to a whole human
community the state has «the right to demand sac-
rifice», although, in fact, it is not so much about the
right of the state, as about absolute responsibility
of a citizen.

Article 2 of the Russian Constitution does not
lay down man’s responsibility to other people and
the state. The existence and accomplishment of
such responsibilities is means of self-preservation
for the state and, consequently, for those who live
in it. This article may have failed to formulate it
clearly, but the true point is that it is human dignity
that is a supreme value. So, when B.A. Kurkin de-
nies that man is a supreme value, making it sound
primitive, he also denies human dignity, which can
be proved by his bewilderment: «Fallen man is still
man. Shall he be «a supreme value»?»*. Yes, he
shall, I will answer following the New Testament,
where we witness that Jesus Christ turns, first of
all, to these «fallen» people spurned by the Israel
society of the time. The first man to whom he gave
the chance to go to Heaven was exactly the «fallen
man», a thief. Jesus warned his disciples and all of
us against contempt to «these little ones»: «See
that you do not despise one of these little ones. For
| tell you that their angels in heaven always see the
face of my Father in heaven. For the Son of Man
came to seek and to save the lost»*,

4 Veniamin Novik O. Pravoslavie. Khristianstvo. Demokrati-
ya: Sbornik statey. SPb., 1999. P. 366.

4 Chicherin B.N. Ibid. P. 17.

4 Kurkin B.A. Ibid. P. 116.

# Mf. 18:10-11.

When this Christian principle is ignored it leads
to an utterly antichristian reasoning: this man is
worthy of respect, and that one can be abused as
being worthless. Such attitude was remarkably il-
lustrated some time ago by the deputy Chairman
of the Federation Council A.P. Torshin who made
a statement on the case of a man who had been
abused by police officers to death. A.P. Torshin said
that Tatarstan’s interior minister Safarov had the
moral right not to investigate the case as «the man
(the victim Sergey Nazarov. — M.K.) ... was far from
an angel and not of elite society, the man had six
criminal convictions»*,

It is not right to interpret the idea of man’s su-
preme value as an idea of vulgar aggrandization of
man against all other values. | will repeat, the point
is about the supreme value of dignity immanent
to any man, even to a tough criminal who should
be punished, but never humiliated. Neglect of this
value, which leads to neglect of human rights, is a
major vice of any state. And then, according to Saint
Augustine, it becomes no better than a gang of rob-
bers*’.

Sometimes opponents to Article 2 of the Rus-
sian Constitution may be heard saying that God,
not man, is the supreme value. But, first, the article
is intended for a different purpose; it is to remind
that man for the state is not an instrument, but an
objective. Second, such norm, if stated in the Con-
stitution, would relegate the very idea of God to
the secular level, as the Creator of all things stands
above the earthly life, including all its values.

And third, if we reject the principle of man’s su-
preme value, we will have to recognize the opposite
principle, that is that the state is the supreme val-
ue. This will be an open challenge to the Christian
teaching which is a brilliant example of anti-totali-
tarian world-view.

The position, assuming that man serves to the
state, is an example of holism, a world-view that
recognizes the priority of wholes over collections of
parts. Plato was one of the first prophets of holism;
in particular, he wrote: «Now |, as the legislator, re-
gard you and your possessions, not as belonging to
yourselves, but as belonging to your whole family,
both past and future, and yet more do regard both
family and possessions as belonging to the state.
[...] But I will legislate with a view to the whole,
considering what is best both for the state and for
the family, esteeming as | ought the feelings of an
individual at a lower rate»*.

Holism is directly opposed to the Christian
teaching which is individualistic (although not in

* Gazeta.ru. 2012. 13 marta // URL: http://www.gazeta.ru/
news/lenta /2012/03/13/n 2241101.shtml/

¥ Avgustin Blazhennyy. O Grade Bozhiem. Minsk: Kharvest,
M.: AST, 2000. P. 165.

8 Plato. The Laws. Book 11. URL: http://classics.mit.edu/Pla-
to/laws.11.xi.html/
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the meaning of «individualism» which implies
confinement to one’s own world and selfishness).
As early as in the Old Testament we come across
quite a few examples, when it is the majority
(«people»), as a rule, that is wrong, and they are
separate people that are right (are true to God). It
is for good reason that we find the following com-
mandment beyond the Decalogue: «Do not follow
the crowd in doing wrong. When you give testimo-
ny in a lawsuit, do not pervert justice by siding with
the crowd»®. Another point is that more often it is
people (which is a grave, but not thoroughly com-
prehended lesson for us) who follow their leaders,
who, according to Our Savior, become «blind lead-
ers of the blind»*.

The idea of personal freedom of choice, of in-
dividual responsibility and salvation is even more
pronounced in the New Testament. It is known that
God did not intend to save the Jewish people from
the Roman conquerors or restore the kingdom, al-
though it was what the majority, being nationalists,
as many of us today, expected from the Messiah,
and afterwards got disappointed and rejected Our
Savior. One essay writer once accurately said: «Our
ideologists should not despise human life, forget-
ting the fact that Jesus had come down to earth to
save man, not state, nation, race or ideology. And it
was exactly for this (for placing man in the center
of his preaching) that he was crucified by «state»,
«nation», «ideology» represented then by the Ro-
man Empire, Jewish patriots and pharisees. Today,
two thousand years later, they are again to play
their part»®.

No Christian volume contains any hint about
priority of the whole over parts. On the contrary,
all the pathos of the New testament is in its address
to a separate individual, not imaginative, but alive
and sinful. Archpriest Alexander Shmeman wrote,
«When it (Christianity. — M.K.) speaks about man,
it really means every separate living man. It is for
him, the New Testament says, ninety nine other
people should be left>?, he is created to the image
and likeness of God and called for eternity and, this
way, his destine, even the destiny of the most insig-
nificant and socially worthless man, is as important
as the destiny of a leader, genius or scientist»*.

The importance lies not only with «the scope
the size of man» of the Christian teaching, but with
its appeal to the most «socially worthless man».

4 Exodus 23:2.
%0 Matthew 15:14.

51

Mozhegov V. Khristos prihodil spasat’ cheloveka, a ne gosu-
darstvo // GlobalRus. URL: http://globalrus.ru/ opinions/784292/

2 See Christ’s parable on «If a man owns a hundred sheep, and

one of them wanders away, will he not leave the ninety-nine on
the hills and go to look for the one that wandered oft? And if he
finds it, truly I tell you, he is happier about that one sheep than
about the ninety-nine that did not wander off» (Mf. 18:12-13).

3 Shmeman A., prot. Sobranie statey. M., 2009. P. 110.

This appeal emphasizes the supreme generosity of
Christianity>*, which is, at the same time, the great-
est hope for the weak, the outcast, for those who
seem worthless for the state, society or themselves,
for outsiders, loosers; for those who, as one Catho-
lic writer well said, «do not believe in themselves
and stay captive of their incorrigible shyness; peo-
ple who lack either imagination to meditate a bet-
ter future, or moral courage to put it into practice.
[...] These quiet people who do not touch anything
with their wish; but who often look up to admire
clouds and the azure of skies, because they know
that no one lays claim to the sky»®>.

So, legal protection of man from arbitrary rule
of a state, that is primarily manifested in human
rights, is not just familiar for Christianity, it is actu-
ally rooted in it.

However, | do understand one motive for re-
jection of human rights. Adversaries of human
rights think that there is some immoralism inher-
ent in them, that they are morally destroy society. It
would be foolish to deny that our time is the time of
incredible extension of the notion «human rights»,
on the one hand, and oblivion and neglect of their
true spiritual roots, on the other hand. It would
be more correct to interchange the position of the
«parties», as the extension of «human rights» is the
consequence of ignoring their spiritual roots, while
the extension resulted in appearance of «queer
rights», «monster rights».

Then a question arises: is this the nature of hu-
man rights or do we have to do with the common
phenomenon of ideas being perverted? In order to
answer the question we should return to the initial
point of the problem: what is the «set» of these hu-
man rights like?

We may, certainly, turn to the Universal Dec-
laration of Human Rights adopted by UN in 1948.
However reputable this document may be, | still
think, that it comprises not only human rights
themselves, but also their guarantees, as well as
rights and freedom that are derivative from human
rights, but are not such. The natural character of
human rights means (depending on a researcher’s
position) that they are either given by God or re-
sult from nature or human mind. Therefore, they
belong in equal measure to all people by birth and
inalienable from them.

* José Ortega y Gasset wrote: «Liberalism — it is well to re-

call this to-day- is the supreme form of generosity; it is the right
which the majority concedes to minorities» (José Ortega y Gas-
set . Revolt of the Masses. URL: http://goo.gl/ftLAAS8). That is,
naturally, not true, as the limit of generosity, or generosity be-
yond human comprehension, was given by God. However, I also
see liberalism as a form of generosity, and do not feel any dis-
cord between my adherence to Christianity and feeling liberal
in my secular life.

»  Santuchchi Luidzhi. «Ne khotite li i vy otoyti?». Raz-
myshleniya o zemnom puti lisusa Khrista / per. s ital. L. Khaus-
tovoy. M., 1994. P. 114.
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But do such rights as the right to social security
(the Universal Declaration, Article 22), or the right
to work or to form trade unions (the Universal Dec-
laration, Article 23) have natural character? No | am
not sure that all political, economical, cultural and
ecological rights and freedoms together are directly
human rights. The former are just derivatives of the
latter. Today they have become familiar for a modern
state, but it does not allow us to make a conclusion
that they have a natural law character.

How shall the bounds of human rights be speci-
fied so that to prevent their broad interpretation
aimed at legitimization of vice?

It has already been mentioned that «social»
values stated in the Decalogue combined with the
implicit principle of free will it contains serve to
protect human dignity. Actually, only this integrated
value may justify the existence of the idea of human
rights, the idea that appeared in the early modern
period but, in fact, spiritually roots back to the basis
of the Christian teaching. Consequently, the bounds
of human rights should coincide with the bound of
the notion «human dignity».

There exist hundreds, maybe thousands, ways
to humiliate and impinge dignity of an individual.
What is then: should everyone have his «separate
human rights». Certainly not. The fact is that in
the notion «human rights» we falsely interpret the
word «rights» literally, believing them to be com-
mon legal rights. The problem is that they are not.
Human rights are bans to threaten major values
that comprise human dignity. For example, there is
«the right to life», but it does not mean that man is
granted the right to live. In fact, it is referred to pro-
hibition to attempt man’s life. The statement can be
applied to all other «social» values specified in the
Decalogue.

In fact, | think there are three such values:
1) prohibition to deliberately attempt man’s life; 2)
take away man’s property; 3) sully man’s good name
(so, it is more correct to speak of human freedomes,
not rights). Other values reflected in the command-
ments can not be human rights, because they are not
subjected to law (state) and constitute the direct re-
lationship of man and God that can not be destroyed
(or controlled) by other people or state.

The well-known Russian Biblical and legal schol-
ar A.P. Lopukhin, when studying Mosaic law, no-
ticed that the difference between law and morality
«is only in the volume of the spiritual life circle they
are in charge with. While morality covers the whole
life of human spirit up to its most subtle move-
ments that are beyond control, law embraces only
that part of spiritual life that manifests itself exter-
nally and can be subjected to external check, evalu-
ation and limitation»*®. But what moral imperatives

*  Lopukhin A.P. Zakonodatel'stvo Moiseya. Issledovanie o
semeynykh, sotsialno-ekonomicheskikh i gosudarstvennykh
zakonakh Moiseya. Sud nad lisusom Khristom, rassmatrivae-

should become legal depends on the «level of de-
velopment». There, where «the area of morality
up to its most subtle manifestations is ascribed to
Divinity»®’, there is no necessity to draw the line be-
tween morality and law, and for this reason «thanks
to the special vitality of the religious source, purely
moral rules may be important for legal resolutions.
So, in the Decalogue. For example, along with the
purely legal resolutions, such as «thou shall not
kill» and «thou shall not steal», there appear pure-
ly moral rules, such as «thou shall not covet your
neighbor’s wife», etc., and for people they had
equal binding force»®:.

This observation is essential, because «judi-
cial» (logical) extraction of human rights does not
imply that it is necessary to distract oneself from
other values that are not formalized in modern leg-
islation and, from the whole meaning of the Deca-
logue. The task is to see the ten commandments in
their ontological unity. Then we inevitably cone to
the conclusion that human rights and free will are
naturally limited by certain moral requirements. As
L.O. Ivanova truthfully pointed out, «“Human
rights” as rights to “sin and crime” are an oxymo-
ron, that is by no means possible or acceptable»®.

Unfortunately, there are few people today who
share this opinion. The well-known futurist A.Toffler
gives an example of rights «extension»: «Just ask
Riki Anne Wilchins, a Wall Street computer expert
who also happens to be what The New York Times
described as a post-operative male-to-female trans-
sexual. Wilchin heads GenderPAC, a group that lob-
bies Washington on issues pertaining to gender
rights and argues that categorizing people as “he”
or “she” is itself oppressive, force-fitting into one of
those two roles all those who more accurately fit
into neither»®, Still he draws quite a fatalistic con-
clusion that whether we like it or not we will have
to put up with the new image of the world, as «any-
one who underestimates the revolutionary charac-
ter of today’s changes is living an illusion»®?.

Should the world really develop in this direc-
tion, then man will not just change, but destroy
society. And they will not be human rights, born
by the noble idea of equal respect to the dignity of
everyone, to blame, but their false and warped in-
terpretation.

myy s yuridicheskoy tochki zreniya. Vavilonskiy tsar’ pravdy
Ammurabi i ego novootkrytoe zakonodatel'stvo v sopostavlenii
s zakonodatel'stvom Moiseevym / pod red. i s predisloviem prof.
V.A. Tomsinova. M.: Zertsalo, 2005. P. 5.

7 Ibid.

5 Ibid.

**  Ivanova L.O. Religiya i prava cheloveka // Sotsiologicheskie
issledovaniya. 1998. Ne 6. P. 106.

% Toffler A., Toftler H. Revolutionary Wealth. URL: http://goo.
gl/8kWO8n/

¢ Tbid.
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CONSTITUTIONAL LAW

V.l. Fadeev*

CONSTITUTION OF THE RUSSIAN FEDERATION:
PROBLEMS OF DEVELOPMENT AND STABILITY

Abstract. The article deals with the essence of the modern Constitution, which is manifested in
its values integrating social strata and groups of the population; their implementation and de-
velopment should be the main objective of any social and political forces that came to power
by constitutional means. Constitution is, figuratively speaking, the legal «clothing», in which
the power in order not to lose its legitimacy, has to work for the benefit of the entire society, of
the people, guided by the constitutional ideal of the due, basing on the sober perception of the
things in existence. Special attention is drawn to two interrelated problems being solved by
the Constitution: to ensure the inviolability of the basic principles and foundations of the State
aimed on the progressive development of the state and public life and at the same time to
meet the requirements of the society, evolve taking into account some changes in social and
public practice. It is shown that the impact of the Constitution, protection of the constitutional
values, their implementation and development in the presence of the Constitutional Court are
provided more efficiently than in circumstances where the state legal system does not provide
such a body. Importance and role of the Constitution protected by the Constitutional Court
increase significantly in the society. The Constitution is perceived by citizens as «living», valid
document able to protect their rights, and not simply as a declaration. In final decisions of the
Constitutional Court constitutionally valuable ought, constitutional imperative are embodied,
and they have an impact on law-making and law enforcement, strengthen and extend the
system of guarantees of rights and freedoms of a man and a citizen.

Keywords: law, the Constitution, stability and development of the Constitution, essence,
Lasalle, the Constitution of the Russian Federation of 1993, the Constitutional Court of the
Russian Federation, constitutionalization, the legal position of the Constitutional Court of
the Russian Federation, legal consciousness, law and order.

twice: in 1917 the death of the monarchy was the

collapse of Russia itself; in 1991, the collapse of the
Soviet Union also meant the collapse of the Russian
state. What was the basis for originating and devel-
opment of these tragic events in the life of our nation
and state? Why in 1917, as V. Rozanov wondered,
«Russia faded in two days. The biggest — in three.
Even the “New time” could not be closed as soon as
Russia closed. It is incredible how it all scattered at
once, down to the details, to the particulars... There
is no emperorship, there is no Church left, there are
no troops and there is no working class. What is left
then? That’s strange — literally nothing»™.

I n XX century in Russia the state system lamented

' Rozanov V. Collected edition. Apocalypse of our time. M.,
2000. P. 6-7.

According to I. llyin, the main reason was that
«Russia does not have enough strong and faithful
monarchical sense of justice». It was staggered in
all Russia. Leaving the Russian throne by the Em-
peror (Nicholas Il, and then his brother Michael),
not entering into a struggle for him, was, as I. llyin
notes, had some psychological and moral grounds:
it was preceded by the long and besides aggressive
pressure of the revolutionary terror, first support-
ed, then covered by the republican- minded part
of intellectuals. Russian folk monarchism remained
passive and did not give the Throne the living feel-
ing of trust, support and unity. In such a situation,
as inspired the Emperor generals of his military
encirclement, his will, his determination could be
a hindrance towards the national unity and salva-

© Fadeev V., 2014
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tion?. The coup took place in people’s hearts, in
their sense of justice, in their relation to the exist-
ing formation.

One of the reasons for the collapse of the USSR
in 1991 was the loss of the national, state and sov-
ereign self-consciousness of Soviet people, the re-
cession and the crisis of the Soviet ideology which
was the ideology of the state and, in fact, an integral
part of the public and public administration. «Giant
Soviet ideologists army without a fight capitulated.
It just vanished, as if it did not exist at all».

In such situation, the revival and development
of the Russian state was possible only by strength-
ening the national and state sense of justice, by
sovereign construction, implementation by the
multinational Russian people of their spiritual,
moral and social ideals in the state and public life.
It was necessary to return to their historical and
national cultural roots, to rethink the whole ex-
perience of the state and public development in
the Soviet period and , while not rejecting com-
pletely foreign experience of state and democratic
construction, to determine constitutional way of
the revival and development of the Russian state-
hood. It was needed to create a new fundamen-
tal legal basis which would guarantee the political
stability of the political and public formation, law
and order and legality in the country. What was
like by that time the Constitution of the RSFSR of
1978, can be described with the words of Lassalle:
«No flag after 100 battles can not be as tattered
and punched as our constitution».

The starting point for a new Constitution was
the adoption by the Congress of People Deputies
of the Declaration of June 12, 1990 «On State Sov-
ereignty of the RSFSR» in which the Congress ex-
pressed its determination to create a democratic le-
gal State and develop a new constitution. As a basis
to work on it had to be the Declaration of the State
Sovereignty?, the adoption of which, on the one
hand, was strengthening the political and legal po-
sition of the Russian authorities in their opposition
to the USSR authorities, and on the other hand, was
undermining the USSR national and state basis®.

2 Ilyin L. Our task. Historical destiny and future of Russia. Ar-

ticles of 1948-1954: in 2 volumes. Vol. 2. M., 1992. P. 88-89.
«The genius willed flash of Stolypin — pointed I. Ilyin — was
quickly extinguished with an effort of the extreme Right, who
prepared him to resign, and the extreme Left who prepared to
kill him (these lines crossed in the Bogrov security terrorism).
After that — volitional paralysis became, apparently, fatal for the
Right public currents, and from the extreme Left the willed fist
was shranking».

> Journal of the SND and the RSFSR Supreme Soviet. 1990.
Ne 2. Art. 22 // Hereinafter the «Consultant Plus» Informational
Legal System is used.

*  Evaluated estimate of the Declaration is given in the article
of V. Kabyshev «Russia — a sovereign democratic state (for the
20th anniversary of the RSFSR Declaration of State Sovereign-
ty)» // Russian Constitutional development. Interuniversity col-
lection of scientific articles. Ne 11. Saratov, 2010. P. 6-13.

Democracy comes «being belted with the
storm» Carlyle said. This storm crushed The Soviet
Union and plunged the RSFSR into the depths of
turmoil. Therefore, the work on the project of the
new constitution was implemented in the politi-
cal, economic and legal crisis, with the confronta-
tion of authorities, and turned into a war between
two major projects of the constitution: parliamen-
tary (defended by the people’s deputies of the RF)
and presidential (initiated by B. Yeltsin in spring of
1993). It was, in fact, a reflection of the emerging
diarchy?, that affixed the country to the brink of the
civil war®,

It was necessary to adopt a new Constitution as
quickly as possible. Of course, it could not be writ-
ten during one day but according to the memories
of V. Zorkin «the delay in the introduction of the
new Russian Constitution was not connected with
the inability to create a high-quality legal docu-
ment in the shortest terms, but with the political
struggle. With the struggle of forces, clan groups.
Struggle devoid of the fundamental and irreplace-
able limiter — acute understanding of the value of
the statehood as such by all the warring groups. In
word all argued that they needed the state. But it
was only in words but not in practice... Shortsight-
edness of Soviet conservatives, pathetic selfishness
of regional barons, ruthless will of enemies of Rus-
sia — all worked together on the rejection of the
new Constitution. Battles were fought for each line
of this Constitution. Moreover, for every letter, ev-
ery punctuation mark. The most obvious legal solu-
tions were blocked. Nationwide interests drowned
in the swamp of private corporate squabbles»’.

Creation of the new Constitution, especially
during the disintegration of the state, weakening of
the national unity of the people, should have been
focused on the formation of the legal framework of
state integration, unification of the Russian society.
For these purposes, the Constitution had to secure
the post-partisan, super group and post- ethnical
foundations of social existence which would not
cause the rejection and could not be questioned by
the majority of the citizens of Russia, could not be

> Shahrai S. About the Constitution. Society in the period
of changes: the experience of constitutional development. M.,
2013. P. 16.

¢ Here’s how one of the hierarchs of the Russian Orthodox

Church characterized that time: «Russia is in the mist. It makes
its way in the chaos of lies and confusion, draining its last force
and going not knowing where — devoid of faith and sound his-
torical memory, cheated by leaders, slandered by slanderers,
surrounded by a ravenous crowd of applicants for its big cen-
turies-old heritage. Russia is over the abyss. Devastated by the
civil strife, vanity and acquisitiveness, choking in the grip of the
economic crisis, international conflicts and political squabbles»
(The Choice of Destiny. Problems of modern Russia through the
eyes of Russian bishops. SPb., 1996 . P. 43-44).

7 Zorkin V.D. Constitutional and legal development of Russia.
M., 2011. P. 32-33, 34.
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the subject of irreconcilable confrontation of differ-
ent public forces, social strata and groups. As fairly
once wrote K. Hesse, «these basics must be isolated
from the constant combat of groups and directions
through the obligatory determination of both guid-
ing principles, in accordance with which the politi-
cal unity is formed and state problems should be
observed, and the main features of given general
legal order...The Constitution is designed to provide
constant number of provisions considered as cru-
cial, stabilizing and compensating»®.

Designers of the new Constitution began with
capturing of the social values in the Basic Law; they
meant principles that didn’t raise any doubt from
the warring parties® and that were enshrined in
Sec. 1 of the Constitution, as well as developed in
Sec. 2 of the Constitution. The peculiarity of these
chapters of the Constitution is their inviolability: it
is possible to make any changes or perhaps revision
only by adopting a new Constitution, complicated
procedure which is established in Chap. 9 of the
Constitution of the Russian Federation.

The Russian Constitution as the supreme form
of the legitimation of state and power®® could be
adopted in difficult conditions of the devastating
radicalism of the opposing political forces only by
people. Only multinational Russian people with
the higher power of its constitutional and statutory
authority could enforce the Constitution without
giving rise to any doubts in legitimacy of its consti-
tutive power based on the principle of the popular
sovereignty. With the Ballot of December 12, 1993
on the draft Constitution of the Russian Federation,
it drew a line under the Soviet period of the Russian
State and cemented the fundamental political and
legal basis of the constitutional Development of the
Russian Federation: a democratic, federal, legal and
social state; market economy; inalienable human
rights and freedoms; separation of powers; parlia-
mentarism; warranty of the local government; po-
litical and ideological diversity; recognition of the
priority of International Law etc.

Thus, the Constitution incorporated a lot from
what was produced by the West European consti-
tutionalism, apprehended and cemented its values
and ideas, many of which had been developed in
due time, taking into account international expe-
rience of the theory of constitutional law of pre-
revolutionary Russia (in particular, by A. Gradovsky;,
N. Lazarev, F. Kokoshkin etc.)!!. Nevertheless, we
must remember that the universalism of general

8 Hesse K. Basics of German constitutional law. M., 1981. P. 31.

°  Shakhray S. Idem. P. 17.

1 As V. Zorkin notes, «it is the Constitution the supreme uni-

versal form of legitimation in Russia in its current limits» (Zor-
kin V. Idem. P. 18).

' It’s necessary to note that Russian Constitutional democracy
then fully embraced Western cultural philosophy and historioso-
phy (Alekseev N. Russian people and the state. M., 1998. P. 12-133).

legal and democratic principles enshrined in the
Constitution, does not mean at all that its perfect
model created with the world’s best constitutional
experience, may be successfully implemented in
any state, in any society striving to develop dem-
ocratic foundations of their lives. The new funda-
mental law of the Russian Federation perceived
external constitutional attributes of modern dem-
ocratic organization of state and society, which it
was necessary to implement in the Russian context.
And they had nothing to do with the conditions of
life and traditions of the Western democracy. The
experience of borrowing of Western achievements
in different spheres of public life and society is not
new or unusual for Russia. It was in demand in the
era of Peter |, and in subsequent periods of the de-
velopment of the Russian state. However, the per-
ception and use of Western constitutional and legal
institutions, principles and ideas should not lead
to the rejection of its own culture in the name of
the western culture, should not become a means of
destruction of cultural and historical identity type
of the Russian people, evening out the diversity of
civilizational basis of its social and public life!?. As-
sessing the Russian Constitution, one should link its
adoption by popular vote on December 12, 1993
with the results of the parliamentary election which
took place on the same day: during the elections
to the State Duma the majority of deputies were
elected not from the parties, guided exclusively by
the Western liberal ideals and values, but from the
national and state parties and collectivist orienta-
tion. People thereby have constitutional path of
further development of the state, taking into ac-
count its national historical and cultural traditions.
And today this problem persists its relevance.

The Russian state after the period of tragic col-
lapse of the Soviet Union was weakened, it lost
many historical territories, it lost legal and also so-
cial and political ideals uniting the peoples of Rus-
sia, it received a new constitutional and legal de-
sign, new political and legal status of the people.
But difficulties the State and society faced with on

2. From the time of Peter I the Western European influence
became the biggest factor in our history. Peter L, in the belief that
the entered institutions are enough to re educate people, that
their inner convictions and beliefs are not important, suspected
that there is a deep organic connection between agencies and in-
ternal life of the people. Russian liberals, supporters of the West-
ern democracy, as well were united with the belief in the all-
healing, educational power of human institutions. They rejected
the idea of Dostoevsky who expressed it at Pushkin’s jubilee that
personal development is an essential condition for social per-
fection, whence it followed that there are no ideals, «which can
be taken outside and successfully transplanted at any desired
new location as a separate institution». A. Gradovsky objected:
«Public perfection of people depends on the perfection of public
institutions, bringing in a man, if not Christian then civil cour-
age». In these words, as N. Alekseev noted, one of the basic rules
of Russian Westernism is expressed (Alekseev N. Russian people
and the state. M., 1998. P. 130-131).
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the way to the constitutional development in those
years are well illustrated in the words of the Presi-
dent of the Russian Federation V. Putin which he
said in his annual address to the Federal Assembly
in 2000: «In Russia there comes a period when the
government acquires a moral right to demand the
compliance of standards set by the state». Thus,
in the 90s of last century the state was unable to
provide not only its bodies to be bound by law, but
also its citizens to be law-abiding. Along with the
shadow economy there was formed a kind of shad-
ow justice — citizens who have lost hope to achieve
justice in courts, were looking for others, not legal,
ways of solving their problems. This undermined
confidence to the state, to the Constitution, to the
law in general. «Disturbance of a State is always the
disturbance of the state ethics». (K. Schmitt).
Practice of implementing of the Constitution
in new Russia shows that it is not rejected by the
society, that the process of the approval of consti-
tutional values and principles in organization and
operation of public authorities, life of the society,
functioning of its institutions, legal consciousness
of citizens goes successfully. The Constitutional
Court of the Russian Federation plays its signifi-
cant role. Every year averagely 15-16 thousands
of citizens and their associations apply to the Con-
stitutional court of Russia for protection of their
constitutional rights. This is an evidence of the fact
that the Constitution is closely connected with the
reality, its norms strengthen law and order, con-
tributing to the formation of an integrated con-
stitutional and legal unity of the society and the
state. It can be concluded that 20th anniversary of
the Constitution showed that it fulfilled its main
task in the concrete conditions of the historical
reality: to lay the foundation of the state unity of
the society and stable law and order, to stop the
threat of the collapse of the RF on the model of the
USSR. Namely during this period of constitutional
development in order to enhance the credibility
and strength of the Constitution as the supreme
organization of the legal principle of public and
social life, it was necessary to resist the tempta-
tion of supplementing the Constitution, amending
it and even rewriting, as there were many contra-
dictory events preceding the adoption of the Con-
stitution and generating doubts on the legitimacy
of authorities. There were a lot of proposals on
this point. It cost two amendments in December,
2008, Summing up some results of the actions
of these amendments, we can say that lengthen-
ing the time between election cycles from 4 and 5
years to 5 and 6 years (especially the presidential
cycle — 6 years) in general gives a negative impact
on the political life of the society. The rhythm of

13 Russian laws on amendments to the Constitution of the Rus-
sian Federation. December 30, 2008. Ne 6-FKZ and of December
30, 2008. Ne 7 FKZ.

political life disrupted threatening with stagnant
condition. Authors of the amendment on the in-
crease of the term of the Presidential office of the
Russian Federation and the State Duma failed to
realize that in the XXI century the pace of life is
rapidly increasing, the political configuration of
the society may suddenly and quickly change and
a living link of the elected government with peo-
ple in these conditions can be relaxed due to the
lengthened office term of the elected authorities.
Authorities should always keep abreast of the po-
litical life.

It seemed that the second amendment on an-
nual reports of the Russian Government to the
State Duma was to strengthen the constitutional
and legal status of the RF government as the su-
preme executive body of the Russian Federation,
weakening in some extent the monopolism of the
president as a manager of the executive power. Par-
liament got an important additional lever to fight
recklessly, corruption and incompetence in the ex-
ecutive power system. But parliament hasn’t been
able to use effectively this chance so far. Reports
of the State government to the State Duma did not
become a socially significant event: their respective
legal and informational format hasn’t been found.
There are no significant changes in relations be-
tween the president, the government and the par-
liament.

A broad public debate must precede making
amendment. It was necessary to lay the practice of
its implementation in 2008, when the first amend-
ments to the Constitution were introduced. But the
swiftness of their consideration at all stages of the
passage — in the parliament, in the subjects of the
Russian Federation — once again demonstrated to
the public that the people, the true guardian of the
Constitution, was in fact eliminated from the pro-
cess. Some authors argue for the implementation
of the constitutional reform, offer radical overhaul
of the system of public authorities’ relationships
and their competence'®. The Constitution certainly
should develop, the amendments should be made.
However, careful and cautious approach is needed,
because the Constitution, as the Chairman of the
Constitutional Court V. Zorkin rightly emphasizes, is
one of the major achievements of the post-Soviet
era, and we must cherish it’™. Another approach
to the Constitution, which implies the need of its
radical revision, significant changes of constitu-
tional powers of the President, other governmental
authorities does not strengthen the constitutional
sense of justice of people, does not strengthen the
commitment of state and municipal employees to
service the Constitution. It generates illusory hopes

4 Kireev V. Theoretical problems of the reforming of RF Con-
stitution. Chelyabinsk, 2008.

15 Zorkin V. Idem. P. 18.
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that taking a new constitution, changing dramati-
cally its content, we finally obtain a new better life,
a new state apparatus, new civil society'®. However
the Constitution is not a self-sufficient legal mecha-
nism capable to operate effectively for any internal
social conditions and socio-economic and cultural
background. In various conditions we can get dif-
ferent results of its implementation, sometimes di-
rectly opposite. The constitution RF helped to take
our state, our people, our society from the great
misfortune-national collapse and possible death.
Centuries old tradition of sovereign statehood con-
tributed to this. The bet on the strong presidential
power played its role as well.

Meaning of the Constitution for the social life is
determined not only by the fact that it is the basic
law of the state, which «lies deeper than any other
common law», which «should be the basis of all
other laws ... is constantly felt in them, constantly
appears». Its life force is hidden in the real balance
of forces existing in the country. Constitution «is
durable and has a value only when is it an exact re-
flection of the real ratio of social forces»*. This is
how F. Lassalle defined the essence of the constitu-
tion, its value, in his paper «On the essence of the
Constitution», with which he performed in Berlin in
1862. His views on the constitution were accepted
by V. Lenin, who in his definition of the essence of
Constitution emphasized the class struggle of social
forces, and that was the interpretation they were
placed in the basis of Marxist-Leninist theory of the
constitution. Soviet constitutions, following this
teaching, should reflect the different stages of the
development of the Soviet state, registering and se-
curing new ratio of class forces at each stage, repre-
senting the result of the distance traveled. Constitu-
tion is the «registration and legislative enforcement
of what has already been achieved and won in fact»
(Stalin). In this it differs from the program, which
refers to what yet and what should be achieved and

' Investigating the current structure of public authority in the
Russian Federation, M. Krasnov comes to conclusion that it led
to the formation of a «personalistic» political regime, which dis-
torts, in his opinion, the principle of separation of powers and
prevents normal political competition. At the same time such
mode, proves M. Krasnov, is caused not by the Russian tradition,
but by many organic constitutional defects of power mechanism
driven by the Constitution of the Russian Federation. Such an
approach to the identification of the main causes of the «per-
sonalistic» regime according to several authors , is inadequate
for solving this problem due to the fact that the Russian soci-
ety based on the principle of polinormalization, any social rela-
tions are governed by a set of different regulatory systems, with
the legal norms that are far from being basic and exclusive (M.
Krasnov. Personalistic regime in Russia: experience of the in-
stitutional analysis. M., 2006. P. 62). Weakness of the federal
parliament in the separation of powers system, in its relation-
ship with the President is caused not only by the constitutional
and legal status. This reflects the strength of the Soviet tradition:
weak Supreme Council and the Communist Party with its exclu-
sive management of the society.

17" Lassalle E Selected Works. M., 1920. P. 114, 135-137.

won in the future. However, adopting the latest So-
viet constitutions (Constitution of the USSR in 1977
and the Constitution of the RSFSR in 1978) led to
the recognition of the existence of some positions
in the program of above mentioned constitutions.
As L. Brezhnev noted speaking at a session of the
Supreme Soviet of the USSR on October 4, 1977, a
draft constitution, «enshrining the achieved...opens
up the prospect of further development of the
communist construction»®,

Modern view on the meaning of the Consti-
tution in the society, its role in rationing of foun-
dations in general legal regime of the state is not
limited with the recognition of its stabilizing and
streamlining functions connected with the orga-
nization and functioning of the public authorities,
provision of the national unity, recognition and pro-
tection of human rights and freedoms of citizen. It
must be based on the immutable principles and val-
ues, inherent for the social, economic and cultural
life of the people, which do not allow losing their
ethnical, cultural and spiritual identity. Besides the
Constitution, as well as the political and social re-
gime reinforced by it, must not only correspond
people’s position, stay in touch with its reality, its
spiritual, cultural and national basics of public life,
but also meet the needs of the development, pro-
mote achieving the constitutional objectives acting
as a kind of project, structural plan of the state law
development of the people within the legal frame-
work of a democratic, social and federal state®.

Definition of essence of the Constitution as an
expression of the relation of social (class) forces
that became classic in the Soviet period can’t help
causing serious objections today: in such an ap-
proach to the Constitution the is a hidden thought
of having inherently revolutionary changes of the
fundamental legal basis of people’s life in the inter-
ests of those political forces that come to power.
«Constitutional question — Lassalle said — primar-
ily and first of all — is a question of strength, not a
guestion of law; actual constitution of the country
is the actual balance of forces existing in the coun-
try». Thus, the Constitution, its content are firmly
«anchored» to the reality, reflecting in fact only
things in existence, without mentioning the proper
things?®.

18 Lenin V. CPSU about the Soviet Constitution. M., 1979. P. 304.

¥ In this case, as S. Shakhray fairly draws attention, the Constitu-

tion became not only a kind of a plan for the future of Russia, but
at the same time a tool for its achievement. (S. Shakhray. Idem 19).

% «The Constitution normatively doesn’t proclaim a real con-
dition of the state but its proper condition... The Constitution is
not a reflection of the reality, but the sample for it». (J. Izenzee.
State and constitution // State German law. Abridged translation
of the German seven-volume edition. Vol. 1. M., 1994. P. 13).
But it has to be a model, which takes into account the actual cir-
cumstances and corresponds to them, which is focused on the
forces of the society supporting the state and capable to develop
its constitutional system, to implement its constitutional ideal.
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Any written constitution is considered as a
piece of paper, to draw it is a side business, this
can be done if necessary, in three days, and in the
opinion of Lassalle, it’s the latest of everything. The
most important is to «convert real, actual balance
of forces in the country» and «if in the society a vic-
torious revolution occurred, then...there is a need
for a new written constitution». Lassalle showed it
in the example of the French Revolution of 1789.
To reveal its true meaning, he refers to the famous
pamphlet, which Abbe Sieyes published in 1788,
a year before the French Revolution, and which is
summarized in the following words: «What is the
third class? Nothing! What should it be? — Every-
thing!» True meaning of these issues and responses
Lassalle expressed in the following words: «What
is actually the third class, really? Everything! And
what is it legally? Nothing»?. If the revolution of
1789, as Lassalle said in the 60—ies of XIX century,
was a revolution of the third class, then this time
already the fourth (working) class wishes to make
its principle a ruling principle of the society and to
soak with it all the public institutions — that class
which in 1789 was still hiding in the depths of the
third class. «In the depths of the fourth class —ac-
cording to Lassalle — there is no embryo of new
privileges, that’s why it’s equal to the entire human
race. So its case is truly the case of all mankind, its
freedom is the freedom of humanity itself, its domi-
nance is the rule of all»?2,

Concept of a constitution and democratic in-
stitutions doesn’t remain unchanged: they evolve
together with the state and society. And those con-
clusions that reflected the critical and generally
correct assessment of the bourgeois democracy in
Lassalle’s works in XIX century, should be perceived
in this century of postindustrial informational soci-
ety taking into account the evolution of the state
and law occurred, political and legal institutions of
the democracy and civil society. In the reign of the
idea of working class Lassalle saw the resolution of
problems of the democratic development, imple-
mentation of objectives of the government, believ-
ing that a state with such an idea «voluntarily and
quite consistently would commit something that
up to now the state commits reluctantly, by small
parts, under the pressure of circumstances, and
that’s why it would cause such a spiritual rise, this
development of general happiness, education, wel-
fare and freedom, an example we do not find in the
whole world history, and in comparison with which
even the most brilliant facts of former times would
turn into pale shadow»®.

2l Lassalle. Idem. P. 19.

2 Ibidem. P. 32.

#  Ibidem. P. 41. «That is the idea of the working class, that is its
understanding of the state target; it as differs from the bourgeois

understanding of the purpose of state as the principle of work-
ing class consisting of participation of all citizens in determin-

The future is hidden from us, «We can not pre-
dict how our words will resound...» Lassalle could
not even predict what «the idea of rule by the work-
ing class» would lead to in Russia in 1917, where it
will lead to the country and its people; at heavy cost
of what disasters, shocks, tragedies and losses our
people would «digest» the idea of the dictatorship
of the proletariat and the poor peasantry and the
practice of its implementation, would build a soci-
ety of the developed socialism and would «break»,
driven by the advanced part of its revolutionary-
minded intelligentsia to the democratic and politi-
cal maelstrom of hopes and expectations, losing all
that was produced during all the decades of its life
under socialism. History, said Herzen, never fulfills
our dreams as a whole. Most often it spoils, chang-
es, distorts them.

The essence of a modern constitution is in its in-
tegrating, uniting social sections and groups of the
population values, implementation and develop-
ment of which should be the main task of any social
and political forces, which came to power consti-
tutionally. Constitution is figuratively speaking that
legal «clothing», wearing which the authority, not
to lose its legitimacy, has to work for the benefit of
the society, of all the people, guided by the consti-
tutional ideal of the proper thing and basing on the
sober perception of actual things. Constitution is
often defined as a system of values?*, which creates
problems of providing the inviolability of these val-
ues, determining their hierarchical pattern, as well
as the limits of actualization with the development
of the constitution, taking into account the histori-
cal and national traditions, ethical and legal prin-
ciples and moral values. The system of value ori-
entations of the Constitution extends its regulating
effect on the whole state and social life, but at the
same time it is not a «total charter»®, determining
all parts of the state order. It is not identified with
all the law and order?®, it does not intended to be
a definitive legal regulation: many social relations
on the basis of constitutional standards should be
specified by the legislator. Therefore, when making
Constitution they define a range of issues that need
to be solved exactly in its rules, as well as a list of
issues that remain largely open for their solutions
through other legal means. However, the margin of
appreciation of their legal regulation are not unlim-
ited: they are due to the letter and spirit of the Con-
stitution. Its constantly acting force forms, supports
and develops on the basis of constitutional princi-
ples and values of the rule of law in the society. The

ing the will of the state or principle of universal suffrage differs
from the corresponding bourgeois principle — the principle of
qualification». (Lasalle).

* Constitution of the XXI century: Comparative law research /
Ed. V. Chirkin. M., 2011. P. 22, 26-31.

%5 Hesse K. Basics German constitutional law. M., 1981. P. 29.
26 German State law: 2 v. M., 1994. Vol. 2. P. 309.
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Constitution defines the orientation and the limits
of legal regulation, establishes the forms and meth-
ods of resolving conflicts between state and society,
citizens and state power, as well as between gov-
ernmental authority within system of separation of
powers and their interaction.

Implementing of Constitutional functions, con-
stitutional practices pose the problems of combining
stability of the Constitution with its development. It
is intended, on the one hand, to ensure inviolability
of the basic principles and the foundations of the
state, which is necessary for progressive develop-
ment of the state and public life. This problem is
solved, as it is already noted, primarily through the
secure of the inviolability of the provisions Chap. 1
(«Foundations of Constitutional Order») and Chap.
2 («The rights and freedoms of man and citizen»),
as well as special order of the revision of the Con-
stitution and making amendments (Chapter 9). On
the other hand, the Constitution should be con-
tinuously updated, to develop, to respond to the
demands of the society. It should meet the needs
of public and state practice. Constitutional order
should not be apart from it, should not suppress,
ignore, prohibit all that new that appears in life,
that requires its constitutional interpretation. The
need to develop constitutional standards is due to
their brevity, some incompleteness, the possibility
of different interpretations, different understand-
ing of law enforcement practice?.

Development of the Constitution can be per-
formed in different ways: first, by amendments to
the text of the Constitution of the Russian Federa-
tion, when the interpretation of constitutional stan-
dards will not solve this problem. Secondly, without
changes to the text of the Constitution. Some Rus-
sian authors basing on the views of Laband and El-
linek believe that the best case scenario of the Con-
stitution is its transformation without encroaching
to the constitutional text*,.

Development of the Constitution (without
changing its text) is carried out by enacting laws
and interpretation of the constitutional norms by
the Constitutional Court. Provisions of the Constitu-
tion exert their regulatory impact both directly and
through the laws specifying them. There are numer-
ous examples of the adoption of laws which specify
and in some extent develop the norms of the Con-
stitution. It is primarily federal constitutional laws,
the adoption of which is directly provided by the RF

¥ This fact seems to complexify very much the development
and introduction of the amendments to the Russian Constitution:
their entry implies the highest level of the legal technique. The
text of the Constitution is so, figuratively speaking, «compressed»
that any withdrawal of any provision, any insert into it threaten to
break the unity and systemacy of the constitutional text.

28

Mityukov M. On the best possible development of the Con-
stitution of the Russian Federation // Legislation of Russia in the
XXI century. According to the materials of scientific and practi-
cal Conference. M., October 17, 2000. M., 2002. P. 17-29.

Constitution itself (e.g. «On the Commissioner for
human rights of the Russian Federation»); federal
laws, such as the Parliamentary investigation, etc. In
the transition period, when there was an intensive
updating of the legislation on the basis of the Con-
stitution, there appeared some institutions having
, in fact, constitutional value and which, however,
are not even mentioned in the Constitution. These
include: parliamentary investigation; deputies and
parliamentary inquiries; constitutional responsibil-
ity of heads of RF subjects (in particular their dis-
missal by the Russian President in the event of loss
of confidence) etc. All of this was reflected in laws,
regulations of the Federal Chambers of the Parlia-
ment, the constitutionality of which is assessed by
the Constitutional Court. The Constitutional Court,
assessing the constitutionality of the legislation
completes twofold task: provides stability of the
fundamental constitutional norms and principles
and at the same time their dynamism, updating
due to the needs of social development. It should
hinder the development of the society trends, con-
flicting with basic constitutional values, and at the
same time maintain a positive trend of social de-
velopment, finding in constitutional principles their
justification and protection.

These functions Constitutional Court exercises
using its powers of: the guardian of the Constitu-
tion and its values; official interpreter of the Con-
stitution; final arbiter in disputes between public
authorities, between citizens and power, conflicts
of Russian legislation with international standards;
constitutional body, acting as a «negative» legisla-
tor, orienting the legislator to implement the con-
stitutional norms and principles. It should be noted
that the Constitution, protection of the constitu-
tional values, their implementation and develop-
ment in the presence of the Constitutional Court
are provided more efficiently than in circumstances
where the legal system of the state does not provide
such authority. The value and the role of the Con-
stitution, which is protected by the Constitutional
Court, substantially increased in the society. Consti-
tution is perceived by citizens, figuratively speaking,
as a «living» valid document able to protect their
rights, and not just as a declaration. Updating and
development of the Constitution is carried out by
means of its interpretation by the Constitutional
Court. Interpretation is understood as the over-
coming of uncertain understanding of norms, nor-
mative identifying their genuine content in order
to maintain the constitutional law and order. The
Constitutional Court adopted 12 decisions on the
interpretation of the Constitution, which referred
to 23 Articles. All decisions on the interpretation of
the Constitution were adopted in 1995-2000 i.e. in
the initial period of its validity. The interpretation
referred to the competence of the state govern-
ment bodies, their organization and activities. The
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Constitutional Court, refusing to pass the request
for the interpretation of the Constitution, formulat-
ed a number of eligibility criteria of requests for the
interpretation. Thus, in particular, it indicated that
the applicant’s request regarding specifying the
provisions of the Constitution, in fact, requires that
the Constitutional Court would create legal norms
(the definition of June 16, 1995 No 67), that it can
not substitute the legislator and create new legal
rules instead of him (definition of December 26,
1996 Ne 106). Prolonged absence of appeals to the
Constitutional Court on the interpretation of the
Constitution is not means to achieve the harmony
in the relationship between public authorities, the
absence of any legal and political conflicts. It can be
ample evidence of the conservation of political life,
its stagnation, unwillingness or inability of partici-
pants of political and legal life to use Constitution to
streamline the government, to overcome problem-
atic situations, etc. At that the fact that there are
conflicts in relations between public authorities,
in the relationship between citizens and the state
shouldn’t be taken so negatively. Moreover, accord-
ing to K. Hesse, «Conflicts are able to prevent the
ossification, strengthening already frozen forms,
they are almost the only driving force. No conflicts
or their solution with force can lead to stable im-
mobility of the existing things. It depends not only
on the availability of conflicts, but also on how they
are overcome and regulated»®.

Development of the Constitution by means of
the Constitutional Court is achieved by broaden-
ing the constitutional framework in the overall
system of law and order in the society, its con-
stitutionalization. The Constitution thus remains
unchanged, i.e. the Constitutional Court does not
create new constitutional norms, and finds their
true meaning, thanks to which there is an expan-
sion of the constitutional space; this creates le-
gal conditions for new, additional constitutional
claims of law subjects®®. Thus, the Constitution
recognizes the right of citizens to file complaints
to the Constitutional Court, the Federal Constitu-
tional law on the Constitutional Court enshrines
not only right of citizens but also rights of their
associations to file the complaint to the Consti-
tutional Court (Article 96). The legislator hasn’t
established what he understands in this case on
the «association of citizens». The Constitutional
Court chose the way of expansive interpretation
of this concept — not only as a voluntary associa-
tion, but as any organization of citizens and legal
persons: voluntary and involuntary, private and
public, and also local authorities as representa-
tives of the municipal territorial collectives. Thus,
the Constitutional Court recognized that broad

»  Hesse K. Idem. P. 22.
30 Zorkin V. Idem. P. 28.

enough range of subjects have a right to file com-
plaints for the protection of the constitutional
rights of their citizens. However, this practice
causes some questions: whether the Constitu-
tional Court replaces the legislator in this case,
where is that boundary that separates its func-
tion from the functions of the legislator. Russian
Constitutional Court in its decisions must exhibit
a certain delicacy when it comes to its constitu-
tional and legal status, the range of those sub-
jects that have a right to refer to it, attracting
attention of the legislator to the need for law-
making regulation of data issues. In accordance
with the Constitution, citizens have the right to
file complaints to the Constitutional Court if their
constitutional rights have been violated by the
law. Firstly, the Constitutional Court in its deci-
sions recognized the right of citizens to complain
in case of violations of their rights by both fed-
eral laws (including federal constitutional laws)
and laws of subjects of the Russian Federation.
Secondly, it recognized that citizens can file com-
plaints against the violation of their constitu-
tional rights by presidential decrees. It is mostly
about the normative decrees, which are adopted
by the President in order to implement the pri-
mary legal regulation®. Third, it acknowledged
the possibility of revising the constitutionality
of decrees of the RF Government (regulations
the adoption of which is directly assigned to it
by federal law). In this case, the Constitutional
Court solves the problem of the accordance of
the Constitution both as a law itself, and as a de-
cision of the Government, without implementa-
tion of which it is impossible to enforce the law
(judgment of 27, January 2004. No 1-P). Fourth,
it acknowledged that the decision of State Duma
on the amnesty can also be appealed to the Con-
stitutional Court, as it is a unique regulatory act
which is of particular constitutional nature, and
which can be equated to laws (judgment of July
5, 2001 Neo 11-P). It should be noted that citizens
and their associations can apply only in the case
when the law is implemented in a concrte case,
and not in order of abstract normative control.
Under the changes to the Federal Constitutional
Law on the Constitutional Court that were adopt-
ed in 2010, the concrete case is only a case de-
cided in court (Article 96 and paragraph 2 of Art.
97). The previous version of the Act gave citizens
the opportunity to contact the the Constitutional
Court, when the law was applied or had to be
used in a particular case considered by the court
or other public authority. However, this practice
led to the emergence of conflicts in the judicial
system. Therefore, practice of the Constitutional

' Commentary to the Federal Constitutional Law «On the
Constitutional Court of the Russian Federation» / Ed. by G. Ha-
jiyev. ML, 2012. P. 536.
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Court before making these changes to the law
oriented citizens on a preliminary application
first to other courts for seeking the protection of
their rights®2.

Development of the Constitution is directly con-
nected with the development of the constitutional
doctrine, provides the basis of the constitutional
practice. The Constitutional Court plays an impor-
tant role, as its decisions have a doctrinal character.
Legal positions of the Constitutional Court are carri-
ers of the doctrinal beginnings of the Constitutional
Court decisions, they contain important common
legal ideas and constitutional and legal conclu-
sions and principles. These include the principle of
the legal certainty; balance between the protected
values; maintaining of confidence of citizens to the
law and actions of the state etc. Thus, according to
the legal position of the Constitutional Court the
change of previously established rules by the legis-
lator rendering the adverse effect on the legal sta-
tus of the citizens should be executed so that the
principle of maintaining of public confidence to the
law and actions of the state would be honored. This
also implies legal certainty, maintaining reasonable
stability of the legal regulation, predictability of the
legislative policy in social sphere and, if necessary,
providing during a transition period the possibility
to adapt to changes being introduced (judgment of
24 May 2001 Ne 8-P).

Constitutional Court basing on its own practice
and practice of the European Court of Human Rights
has developed a conceptual legal position regard-
ing permissible restrictions on human rights and
freedoms and civil rights in order to ensure public
interests mentioned in Art. 55 of the Constitution of
the Russian Federation. The Constitutional Court, in
particular, recognized that legal restrictions may be
justified if they: meet the requirements of fairness,
they are appropriate, proportionate and necessary
for the protection of constitutional values; they do
not affect the very substance of the constitutional
law and do not lead to loss of its real content. Be-
sides, this rule establishing these limits should be
formally defined and should avoid broad interpre-
tation of the established limits (Resolution of May
14, 1999. Number 8-P, judgment of November 14,
2005 Ne 10-P, etc.).

Constitutional Court formulated also a num-
ber of conceptual legal positions that determine
the development of federal relationship. Thus, it
acknowledged that Russian Federation is a Consti-
tutional Federation, and signing of the Federal con-
tract in 1992 didn’t turn it into a contractual fed-
eration. According to the decisions of the Constitu-
tional Court, the Constitution does not permit any
carrier of sovereignty in the Russian Federation and
the source of power but the multinational people

2 Commentary to the Federal Constitutional Law «On the
Constitutional Court of the Russian Federation». P. 17, 539.

of Russia. For this reason, presence of sovereignty
in the republics of the Russian Federation and other
subjects is excluded, even provided that their sover-
eignty would be recognized as limited (the decision
of 7 June 2000 Neo 10-P). Constitutional principle of
unity of the government requires that the subjects
of the Russian Federation mainly base on the fed-
eral system of relations of executive and legislative
powers (judgment of 18 January 1996). Thus, in
the legal positions of the Constitutional Court legal
fundamental structures, «unwritten» constitutional
principles, which become vectors of legal develop-
ment and political reforms, find their justification.
Along with that the question arises: in what ex-
tent the Constitutional Court is «bound» by them,
what is their legal force, what is their significance
for making by the Constitutional Court decisions
on constitutional disputes. Thus, the Constitution
in fact, leaves open the question of the nature of
the deputy mandate. The Constitutional Court in its
decision of 12 April 2002 formulated the principle
of free deputy mandate in relation to the status of
deputies of federal parliament and regional parlia-
ments, recognizing that the deputies are «bound
only by the Constitution and by their conscience (so
called principle of free mandate)». However, the
Constitutional Court does not always consistently
follow this principle in its decisions. Thus, in ac-
cordance with the federal law deputies elected in
the candidates list which had been nominated by a
political party in the elections, are required to en-
ter into a fraction of this party in a legislative body.
Exiting from the fraction means the loss of the par-
liamentary mandate. Once a deputy of a legislative
body of a RF subject applied to the Constitutional
Court. He had been deprived the deputy mandate
for the fact that he had left the party and for that
he had been expelled from its faction. The legisla-
tive body on this basis took a decision about early
termination of the deputy’s seat. The deputy went
to court. The Supreme Court of the Russian Fed-
eration denied satisfying his complaints. The Con-
stitutional Court found that in this case the courts
of general jurisdiction gave unconstitutional mean-
ing to the provisions of the law. By the way, that is
how its another important function is manifested.
It corrects enforcement practices, including judicial
practice, identifying in accordance with the con-
stitutional principles the constitutional and legal
meaning of industrial and regional legislation stan-
dards by means of constitutional and legal interpre-
tation, and this rules out any other interpretation
in law enforcement. Considering the above men-
tioned case, the Constitutional Court first found
that it is unacceptable to interpret disaffiliation
from the fraction both as voluntary disaffiliation
and as an expulsion from the fraction. Secondly,
the balance between the principle of popular sov-
ereignty and the principle of independency of the
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parliamentarian, according to the Constitutional
Court is reached within the existing legislation by
the permission given to the deputy to quit the par-
ty on the list of which he was elected but at the
same time with the prohibition to transfer to an-
other faction and join another party (the decision
of February 28, 2012 Ne 4-P). However, recognizing
the principle of free parliamentary mandate the
Constitutional Court seems to contradict the loss
of parliamentary mandate due to the disaffiliation
from the fraction of the party on the list of which he
was elected. A deputy is people’s representative in
the Parliament, and not a representative of a party
or faction. There is a quite logical position that the
«exit or expulsion from the party or fraction and
also transfer to another party or faction do not af-
fect the mandate (however consequence of this is
the loss of seats in parliamentary commissions)»®.
In some cases the Constitutional Court updating
or revising its legal position in the light of chang-
ing reality sometimes also puts into question some
constitutional and legal principles formulated by it.
So not always the practice of adjustments of legal
positions of the Constitutional Court is perceived
positively. For example, the President of German
Federal Constitutional Court Fosskule, speaking in
Kremlin to mark the 20th anniversary of Russia’s
Constitutional Court in October 2011, noted the po-
sition of the Constitutional Court on the abolition
of gubernatorial elections directly by the people as
a weakening of system of checks and balances®*.
In 1996 the Constitutional Court concluded that
popular elections of senior officials in subjects of
the Russian Federation are an adequate order to
the Constitution. However, in 2005, when elector-
al law was changed, the Constitutional Court also
recognized as constitutional the order of granting
higher officials of the RF subjects powers with the
participation of the President of the Russian Fed-
eration legislation bodies of subjects of the Russian
Federation. The Constitutional Court explained its
position so that the conclusion on the direct elec-
tion of higher officials was made in view of actual
legislation of that time; from the Constitution, that
does not directly regulate this question, it doesn’t
follow that there can be set another order to em-
power higher officials of the RF subjects. According
to V. Zorkin in this decision there was actually devel-
oped the concept of dynamic adjustments to legal
positions of the Constitutional Court (judgment of
January 18, 1996 and the decision of December 21,
2005). However, it is a doubtful that in justifying the
change of its legal position the Constitutional Court
follows the changing position of the legislator. Of

3 Hesse K. Idem. P. 288.

3t See: Constitutional Control: Doctrine and Practice: ma-

terials of International conference on 20th anniversary of the
Constitutional Court of the Russian Federation (St. Petersburg,
28-29 October 2011) / ed. by V. Zorkin. M., 2012. P. 19.

course, the Constitutional Court must take into ac-
count the position of the legislator to understand
the guiding motives in the moment of solving a par-
ticular issue. Nevertheless the Constitutional Court
first and foremost must take its decisions basing on
the letter and spirit of the Constitution, and not to
seek the support in the current legislative acts by
changing its legal position depending on the posi-
tion of the legislator.

With its decisions the Constitutional Court in-
fluences on the legislator orienting him on the im-
plementation of the constitutional principles and
norms of the current legislation, on cosolidation of
the constitutional and valuable order in the society.
However, it doesn’t let the legislator go beyond the
constitutional law field, performing the function of
so-called «negative legislator». One or the other act
or legal provision recognized by the Court as not rel-
evant to the Constitution become inoperative. The
Constitutional Court has a right of the legislative ini-
tiative (implemented only once in 1994), the right
to appeal to the Parliament with the message on
the constitutional legitimacy, based on the results
of its activities (implemented once in March 1993,
even before the adoption of the Constitution of the
Russian Federation in 1993). It seems appropriate
to introduce the required presentation of such a
message into the constitutional practice, at least
every five years at a joint meeting of chambers of
the federal parliament, attended by the President
of the Russian Federation. Furthermore, the Con-
stitutional Court gives legislator recommendations,
sets a specific deadline for the legislator so that he
settled this or that matter in accordance with the
Constitution. Thus, in its decision of March 27,2012
the Court pointed to the federal legislator that dur-
ing 3- month period he was subject to establish an
order of the official publication of the International
treaties that are applied provisionally and provide
other rules than the federal law. These regulations
affect rights and freedoms of man and citizen. After
this period, all such agreements can’t be applied if
they are not officially published. It seems necessary
that the legislator (State Duma) considered annu-
ally the question of implementation of the recom-
mendations contained in the decisions of the Con-
stitutional Court so that the latter in its messages
on the constitutional legitimacy would also pay at-
tention to this matter.

The Constitutional Court in its decisions speci-
fies the content of the constitutional and legal
powers of state bodies, of their relationship. So,
it admitted the right of the President to issue so-
called outstripping the law decrees («legislative»
decrees). When the President of the Russian Fed-
eration began publishing decrees, which have, in
fact, the force of law, their constitutionality was
put into question by the Parliament. The Constitu-
tional Court recognized the validity of the principle
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of decrees on the basis of the need for acceler-
ated changes in the society, but only to the extent
that they comply with the Constitution, and only in
those range in which they were needed to fill the
gaps in the legislation pending the adoption of the
law. With the adoption of the relevant law the data
decrees become void. Furthermore, it should also
be taken into account that «itself attribution of an
issue to the jurisdiction of the Russian Federation
(Article 71 of the Constitution) does not mean in-
ability to resolve it by means of other, apart from
the law, regulations, except when the RF Constitu-
tion itself excludes this, demanding a federal con-
stitutional decision or federal law for the solution
of a specific issue»® (judgment of 27 January 1999
Ne 2-P). In recent years, such orders are practically
not published.

It’s necessary to specify the historical tradi-
tion of publications of such decrees by the head
of state. Prerevolutionary legislation (Article 87
of the Fundamental Laws of the Russian Empire)
established the right of the Emperor to publish so-
called legislative decrees, i.e. decrees on matters
requiring adoption of laws. However, this article
gave, first, the right to issue decrees only in the
period when the State Duma didn’t work. Second-
ly, when Duma began to work again a decree had
to be introduced to the State Duma as a bill within
2 months. If the corresponding Minister did not do
it or the Chambers didn’t pass the legislation, the
legislative decree was losing its force. This proce-
dure is illustrative not only of Russia, it was used
then in other countries (Austria, Denmark, Prussia
etc.). In the Soviet period for the Presidium of the
Supreme Council there was recognized the right to
issue legislative decrees between sessions of the
Supreme Soviet. These decrees were approved at
the next session of the Supreme Council and they
acquired the force of law. Practice of issuing legis-
lative decrees in the prerevolutionary period can
also be used for legal enshrining of conditions and
issuing order for appropriate Decrees of the RF
President.

Legal validity of the outcome of the Constitu-
tional Court exceeds the legal virtue of any law and

*  In this connection it seems that the edition of the Presiden-
tial Decree of 30, December 2000 Ne 2110, in which the text of
the National Anthem of the Russian Federation was approved,
is not relevant to the specified decision of the Constitutional
Court of the Russian Federation. Yes, the President of the Rus-
sian Federation in the publication referred to the Decree on the
Federal Constitutional Law of December 25, 2000 Ne 3 ERPs,
in which there had been approved only musical version of the
State Anthem of the Russian Federation, but there had not been
approved the text of the anthem. The RF President seemed to
filled in the gap in the legislation. But this might not have suf-
ficient grounds for the publication of its Decree on the Nation-
al Anthem. The Federal constitutional law of March 22, 2001
Ne 2-FKZ amended the Federal Constitutional Act of December
25, 2000 Ne 3 FCL and approved the text of the anthem. Presi-
dential Decree on the text of the anthem lost its force.

is practically equal to the legal force of the Consti-
tution itself*. It can not be used in isolation from
final decisions of the Constitutional Court. It can be
stated that as a result of the activity of the Consti-
tutional Court the Constitution represents the unity
of its text with the decisions of the Constitutional
Court, which develop and actualize its contents.
Does the Constitutional Court fulfill a lawmaking
function? Practice of the Constitutional Court gives
some authors basis for a conclusion that the deci-
sions of the Constitutional Court, in fact, have regu-
latory force, and as such become precedential value
(but the Constitutional the Court does not create
new legal standards along with the law or instead
of the law)*’. Others go further in their conclusions,
believing that the Constitutional Court «forms a
special kind of normative principles, constitutional
and judicial norm settings that unlike ordinary legal
rules do not possess, for example, the conventional
structural elements (hypothesis, disposition, sanc-
tion) and some other formal legal signs of a legal
rule coming from the legislative body»*®. Nature of
the Constitutional Court is much richer and deeper
in its contents and functions, rather than the nature
of the case regulation. It can not be reduced to the
guestion of their normativity content. In the final
decisions of the Constitutional Court it is embod-
ied the constitutionally valuable ought, constitu-
tional imperative that impact on law-making and
law enforcement, strengthen and expand the sys-
tem of rights and freedoms guarantees of man and
citizen. Thereby the Constitutional Court decisions
are considered as elements of the constitutional
order, which represents an ideal normative ought
in a legal constitutional state. Adoption of the Con-
stitutional Court decisions is a legal fact generating
general or specific constitutional relations. Consti-
tutional principles enunciated in them acquire the
constitutional and legal basis of their being in com-
mon constitutional relations, providing governing
regulatory impact on subjects of the constitutional
law, predetermining their constitutionally grounded
legal claims and legal duties. Constitutional Court
decisions are also normative premises and goals for
concrete actions and decisions made by the related
subjects of constitutional relations which are sub-
ject to the decision of the Constitutional Court. The
Constitutional Court decisions can be seen as a way
of updating and development of constitutional val-
ues. The Constitution is a sphere of all valuable, and
decisions of the Constitutional Court carry the con-
stitutional content in which valuable constitutional
principles are embodied or recorded. Thanks to de-
cisions of the Constitutional Court the hierarchy of

% Vitruk N. Constitutional justice. Judicial and Constitutional
law and procedure. M., 2005. P. 119, 124.

37 Zorkin V. Idem. P. 153.

% Cooper N. Judicial Constitutionalism in Russia. M., 2011.
P 122.
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constitutional values is built, their ratio and balance
is set, new aspects of the content of constitutional
norms, principles and values are disclosed.

The Constitution must not only develop with
the people, follow it, passing with it varying de-
grees of its state-legal growth, without losing con-
stitutional being, but also serve as a guide for the
people to move to the constitutional and legal ideal
of state and society. Its implementation requires
substantial efforts not only of the state apparatus in
general, but also of the society that gives the Con-
stitution its real life, effective force and strong sup-
port for the subjugation of all state activities for the
interests of people, retention of the public power

apparatus in the range defined by the Constitution.
However, it also acts, figuratively speaking, as bridle
for the power, no matter in whose hands power is.
This requires not only the availability of state legal
means to ensure the functions of the Constitution,
especially in the face of the RF Constitutional Court,
deep legal traditions, proper legal awareness of the
people, but also public protection of the Constitu-
tion, embodied in the perception of it by citizens
and their associations and organizations as social,
public and cultural legal values. Therefore, our
country had better enter a tradition: to hand the
deluxe edition of the Constitution of the Russian
Federation to the graduates of secondary schools.

References:

1. Alekseev N. Russian people and the state. — M., 1998.

2. Cooper N. Judicial Constitutionalism in Russia. — M., 2011.

3. Vitruk N. Constitutional justice. Judicial and constitutional law and procedure. — M., 2005.

4. Zinoviev A. Russian tragedy. — M., 2005.

5. Zorkin V. Constitutional and legal development of Russia. — M., 2011.

6. llyin I. Our task. Historical destiny and the future of Russia. Articles of 1948-1954 period. In 2 vol.

Vol. 2. — M., 1992.

™~

tion» / ed. by G. Hajiyev. — M., 2012.

Commentary to the Federal Constitutional Law «On the Constitutional Court of the Russian Federa-

8. Constitution in the XXI century: a comparative legal research / Ed. by V. Chirkin. — M., 2011.

9. Lassalle F. Selected Works. — M., 1920.

10. Rozanov V. Coolected works. Apocalypse of our time. — M., 2000.
11. Hesse K. Basics of German constitutional law. — M., 1981.
12. Shahrai S. About the Constitution. Society in the period of change: experience of the constitutional

development. — M., 2013.

Mepesoa U.A. MapTbiHEHKO,

npen. Kadeapobl aHra. a3. Ne 2 YHusepcuteta umenu O.E. Kytapuna (MrHOA)

Ne 12 (Tom XCVII) AEKABPb 2014



V.A. SHEKHOVTSOV

LEX WUSSIC:

_

V.A. Shekhovtsov*

ORIGIN OF THE DOMESTIC PARLIAMENT:
FIRST STEPS

Abstract. This article analyzes two directions of the originating of national parliament:
pre- parliamentary bodies of state power, their structure, forms of action and projects
of creating a parliament in Tsarist Russia. Multistage, contradictory process of becom-
ing domestic parliament covers the creation, organization of work — pre-parliamentary
bodies of state power and the emergence and development of ideas of parliamentarism.
Russian (Kiev) state formed in the IX century refers to the type of early feudal monarchy,
it saves veche, people’s assembly, as a part of state government. Veche — a meeting
of plenipotentiary male city residents — was considered the highest legal authority in
Novgorod, exercised legislative, executive and judicial functions. Other sovereigns (kniaz-
power prince, vladyka-lord, posadnik-mayor and tysiatskiy- captain of the thousand) took
authority and reported to Novgorod veche. The Boyar Duma is of great interest for inves-
tigating the first signs of origin of representative (legislative) authorities in Russia. Since
the mid of XVI to the mid of XVII centuries the Boyar Duma activities was complemented
by the Zemsky Sobors. With the beginning of the epoch of «Educated absolutism» of the
Empress Catherine Il the liberal ideas of the theory of separation of powers, the natural
law, social contract etc. penetrate to Russia from the West. State authorities, pre-parlia-
mentary forms of work, ideas of establishing a parliament in Russia were those springs,
brooks, sources, the merger of which after centuries of evolution led to the creation of the
Russian parliament, formation of the Russian parliamentarism.

Keywords: law, legislative process, State Duma, Zemsky Sobor, council code, sovereign,
Parliament, draft Constitution, state power, bodies.

ultistage, contradictory process of forma-
IVI tion of the domestic parliament has been

developed in two directions: creation, or-
ganization of work of the pre-parliament state au-
thorities and the origin, development of the ideas
of parliamentarism. The state was being created in
difficult conditions: a huge territory, harsh climate,
low population density, the need to fight militancy
neighbors. These and some other strong reasons
caused the grand ducal (later royal, imperial) pow-
er, reducing role of democratic principles and not
allowing limitation of its power.

However, social traditions of the pre-state period
of the development of Eastern-Slavic tribes confirm
the presence of the democratic tendencies. Byzan-
tine writer Procopius of Caesarea (VI century) noted
that Slavic tribes are not controlled by one person,
from ancient times they live in «people’s rule», their
entire life and legitimizations are the same?.

! See: Materials for the history of the ancient Slavs // Bulletin
on ancient history. 1941. Ne 2 (14). P. 273.

Russian (Kiev) state, formed in IX century, re-
lates to the early feudal monarchy type and retains
public meeting (veche) among national public au-
thorities. It’s interesting to note the etymologically
the term «veche» (as well as parliament) derives
from the word «to speak». In ancient Russia the
word «veche» also meant every meeting, talk, ne-
gotiations, and not only popular meeting, popular
DumaZ.

In IX—XI centuries in Novgorodthere was formed
a Republic. Novgorod had not experienced the full
ducal power so typical for Russia. This created op-
portunities for the development of democratic
forms of governance, one of which was Novgorod
veche. Basing on the analysis of great historic ma-
terial there were successfully allocated its most
important powers: conclusion and termination of
the agreement with the kniaz (power prince); the
election and dismissal of the posadniks (mayors),

2 See: S. Solovyov History of Russia from ancient times. Book. II.
Vol. 3. M., 1988. P. 27.

© Shekhovtsov V.A., 2014

*  Shekhovtsov Viktor Afanasievich — ID, professor of the Constitutional and Administrative law department, Far

Eastern Federal University.
[gos_i_adm-pravo@mail.ru]

690950, Primorsk Territory, Vladivostok, 25, Oktiabrskaya street.

1533



1534

1>k SNy QQ (II(" . .
([LCIEX w{ﬂkr‘b][ g Constitutional Law
tysyatskys (captains of the thousand), vladykas Democracy, veche, state independence of

(lords); appointment of the Novgorod voivodes
(warbosses), posadniks and voivodes of the prov-
ince, control over the activities of kniaz, posadniks,
tysyatskys, vladykas and other officials, legislation,
exemplified by the Novgorod Sudnaya Gramota
(Judicial Charter); foreign affairs, war and peace is-
sues, trade relations with the West; legal and eco-
nomic disposal of Novgorod land ownership, award
of land; establishment of trade rules and benefits,
establishment of the population duties and control
over serving them, control over the judicial terms
and execution of decisions, direct proceedings of
court trials in cases agitating the whole city, provid-
ing court benefits3.

Text analysis of the regulatory act adopted by
veche, Novgorod Judicial Charter, allows defining
the role of veche and its correlation with the power
of kniaz. It mentions all the elements of the political
system of Novgorod: veche, posadniks, tysyatskys,
Boyar council, vladyka, kniaz. Each official position
has a certain place in the authority hierarchy. The
power of kniaz is limited: « Without a posadnik you,
kniaz, should not judge a case»; then the same with
the other officials. Only veche is the body uniting
everybody: «Posadniks, tysyatskys, boyars, ordi-
nary people, merchants, rabble, all the five sides,
all the Veliky Novgorod at the veche, at Yaroslavovo
Dvorishche» take a decision®.

Veche, a meeting of rightful male residents of
the city was legally considered the supreme au-
thority in Novgorod. It implemented legislative, ad-
ministrative and judicial functions; from Novgorod
veche other power holders (kniaz, vladyka, posad-
nik and tysyatsky) took authority and reported to it.
During the mentioned period Novgorod to a certain
extent represented the prototype, an analogue of
the parliamentary republic.

All free Novgorod residents, representatives of all
social groups could be veche participants®. However,
with the growth of wealth of feudal lords its pres-
sure on the dependent social groups was growing,
and aggravation of social contradictions required use
of bribery, various forms of pressure, previous con-
cert and lobbying the decisions made at the veche.
Right are those historians who believe that veche
was the highest authority only from the formal legal
point of view. Real power in the city belonged to the
Board generated from the boyars and senior officials
of Novgorod administration: posadnik, tysyatsky, for-
mer posadniks tysyatskys, headmen of the city ends.
This body was headed by the vladyka.

*  See Martyshin O. Free Novgorod. Social and political system

and feudal republic law. M., 1992. P. 175-176.

*  Novgorod Judicial Charter // Russian legislation X-XX cen-
turies. Vol. 1. M., 1984. P. 304.

> See Shumilov I. Veliky Novgorod: specificity of social, eco-

nomic and legal status of the Republic city // History of State and
Law. 2012. Ne 17. P. 24.

Novgorod were lost on December 14, 1477, when
Novgorod was forced to accept the ultimatum of Ivan
Il troops standing on the outskirts of Moscow®.

To investigate the origin of the first signs of rep-
resentative (legislative) authorities in Russia the
Boyar Duma is of interest along with the veche. In
X century the Boyar Duma included two groups of
kniaz advisers: boyars, higher service people, and
elders of land (land boyars). In XI century service
boyars and land boyars merged. Boyar Duma usu-
ally was composed of «those who were well up in
the parsed question, that is by the Commission of
two to five people. Only in especially important cas-
es the presence of all members of the Duma was
required»’.

Rights of the Boyar Duma were not determined
in any legal act but were regulated by custom rules.
However in the Law Books of 1497 and 1550 and in
the text of the Council Code of 1649 there are some
regulations that allow to judge about the extent of
powers of the Boyar Duma and its place in the sys-
tem of public authorities of the Russian state. It was
in the Law Book of 1550 where it was negotiated
the Boyar Duma participation in the legislative pro-
cess: «And the new deals, and deals not written in
this Law Book, as well as the deals reported to the
tsar and deals decided by all the boyars in this Law
Book should be described». (Article 98). Any law
was discussed in the Boyar Duma and its enforce-
ment was sanctioned by the tsar.

On its social composition Boyar Duma was a rel-
atively narrow corporation which included not all
the representatives of the ruling class. Wherein the
composition of the Boyar Duma was not represen-
tative in current understanding, as its formation,
especially in the later stages of development, was
carried out with appointments of the tsar.

At certain moments of history the Boyar Duma
had a decisive influence on the course of events.
For example, the role of the Duma increased after
the death of Basil lll, when the young Ivan IV and
the Dowager Grand Duchess Elena could not have
serious influence on public affairs. The power con-
centrated in the Boyar Duma, some conditions for
the sharpest conflict with the grand authority ap-
peared. In the beginning of XVII century in the Time
of Troubles the Duma’s role increased again, boyars
in the absence of the monarch decided the most
important state issues.

But in most cases the Boyar Duma was a de-
pendent, accessorial institution, with the certain
advisory functions of the sovereign. While increas-
ing the power of the tsar in the class-representative
monarchy the value of the collegial body — Boyar

¢ See: Petrov A. Novgorod Veche // History of Russia: people
and power. SPb., 1997. P. 95-132.

7 Shtamm S. Law Book of 1497. M., 1955. P. 13.
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Duma — was falling, it was gradually transform-
ing into a patriarchal outdated institution and was
abolished under Peter I.

Often the meeting of the Boyar Duma smoothly
passed in the meetings where elected, «advisory»
people, representatives of lands were attracted to
participate. In the most important cases of the pub-
lic life from mid XVI to mid XVII centuries the Boyar
Duma activities were complemented by Zemsky So-
bor (Assembly of the Land), which temporarily had
the same meaning for supreme, royal power that
the Boyar Duma had permanently. However council
activities in the first half of the XVII century were
constant as well.

Zemsky Sobors are in the connection with the
veche both theoretically (participation of the peo-
ple in the power) and actually (Sobors are some-
times replaced by the veche reigning in Moscow),
but are not made with it due to the historical se-
guence; on their composition veche and Sobors are
of opposite phenomena. In the historical sequence
Sobors of the Moscow State are in close relation to
the Boyar Duma in its common lineup.

The reason of appearance of the Zemsky Sobor
«was the tradition of participation of the people
in the legislature and management going from the
veche»®, needs of authorities to know the situation
in the country, the aim to get support of represen-
tatives of the people.

It is necessary to distinguish the concept of «so-
bor» as an assembly, meeting organizational form
of work, and «Sobor» as the highest lawmaking
institution, representative boby of the public au-
thority that most often referred to as «the Zemsky
Sobor». Famous Scientists also used the following
names: N. Karamzin — Veliky Sobor, «Land Dumay,
State Sobor®; S. Solovyov — Zemsky Sovet (Land
Council)¥; S. Pushkarev — Codified Council (Sobor
that adopted the Council Code of 1649)! and other
names.

Zemsky Sobors had a special place within the
Government. They were composed of the Boyar
Duma, Consecrated Sobor (church hierarchy) and
elected representatives of the lands, nobility and
trading quarters.

Having convened the first Zemsky Sobor on Feb-
ruary 27 of 1549 lvan the Terrible aimed to weaken
the authorities of boyars and to increase the power
of the tsar. In formal legal sense Sobor pursued the
goal of «social reconciliation» in conditions of in-
stability caused by the boyar revolt. The tsar called

8 Fadeev V., Varlen M. Parliamentary mandate in the Russian Fed-
eration: the constitutional and legal framework. M., 2008. P. 138.

®  See: Karamzin M. History of the Russian State. Book. 4. Vol. 10.
M., 1997.P. 112-113.
10 See: S. Solovyov. Readings and stories on the history of Rus-
sia. M., 1990. P. 105.

" See: S. Pushkarev. Overview of the Russian history. M.,
1991. P. 170.

«elected people of every rank and wealth» and
made a speech on the Red Square on the place of
execution, he asked people to forget lies of boyars
and promised to be the judge and the defense «by
himself». Probably it was only the opening act of
the Zemsky Sobor, which was then engaged in a
discussion of the inferior matters of the state and
pre-approved the contents of the Book of Laws
1550 (after that in 1550-1552 a series of large re-
forms and legislation followed). The meeting on the
square indicates a close communication of first So-
bors with the veche form.

In November 1612, at the end of Disturbances,
the interim government invited the elected peo-
ple from all parts of the state (including Siberia),
«strong and reasonable people, as they are well-
beseen». They arrived in early 1613 and after a
long debate elected Mikhail Romanov as the tsar.
Thereafter Zemsky Sobor continued sitting and par-
ticipating in all important matters of the state in
1613-1615%2 This Sobor may be called «the Great»
on the importance of decisions and durability of
its meetings, and representatives of the «county»
people, i.e. peasants participated in it. On the Elec-
tion letter of the tsar there are 255 signatures, in-
cluding signatures of the elected representatives of
39 cities.

In the early years of the reign of Mikhail Ro-
manov Zemsky Sobor was a regular feature of the
power; this allowed some researchers to talk about
the action of peculiar sessions of three years: 1613—
1615, 1616-1619 and 1619-1622. Still, one should
not exaggerate importance of the Zemsky Sobors,
as they have always been lawmaking authorities in
the sovereign.

The tsar and the Boyar Duma voluntarily re-
signed with some self-restraint, gaining an un-
doubted benefit for themselves. Analysis of issues
discussed at the Zemsky Sobor in 1613-1619 shows
that the council of elected people from different cit-
ies and regions of Moscow State was necessary first
of all for making unpopular decisions.

To characterize the role of Sobors as legisla-
tive, representative bodies it’s necessary to give
the fundamental importance to Zemsky Sobor of
1648-1649. Its famous decision Ulozhenie of 1649
in literature is often called Code. It’s difficult to
overestimate the importance of this act for the
development of the Russian law. For the first time
in the history of Russia the systematic law was
printed in of 2,000 copies and distributed across
the state.

The bill was being prepared by a special commis-
sion, the members of Sobor, «in chambers» (social
classes). They discussed it entirely and in parts. In
the process of finalizing «there were added several
articles, formulated on the basis of petitions that

12 See: Zenin S. The role and importance of the Zemsky Sobor
of 1613 // History of State and Law. 2013. Ne 3. P. 12.
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arrived at the Sobor during its work»*3. The mate-
rial was summarized in 25 chapters, comprising 967
articles. On its content Ulozhenie of 1649 is a «di-
versified normative act, which includes regulations
of state law, judiciary, substantive law, criminal law,
criminal procedure and statutory law»*,

This important piece of legislation became the
first printed record of Russian law, getting familiar
with its rules in some extent contributed to the
achievement of results in the confrontation with
mandative clerks, then the only type of lawyers.
Abuse of voivodes, boyars and clerks did not dis-
appear, but anyway their positions were somewhat
weakened.

Zemsky Sobors are representative institutions,
that’s where their composition differs fromof an-
cient veche and the composition of the Boyar
Duma. However, Zemsky Sobor is not only the rep-
resentative assembly. Just as veche was a public ad-
ministration body (people power element included
kniaz and Duma), Zemsky Sobor includes tsar and
the Boyar Duma. Common body, the Sobor, was not
an element of power opposite to the power of tsar
and the Duma. Tsar, members of the Boyar Duma,
the higher clergy composed the upper chamber of
the Sobor, whose members were not elected but
were involved therein in accordance with the occu-
pied position in the state. The second integral part
of representatives can be called a lower chamber of
Zemsky Sobor. Representation could be exercised
without any election: streltsys were represented by
their heads and sotniks, the representatives of the
Black Hundereds and suburbs were their elders and
heads.

The importance of Sobors was in the right to
supply the sobor petitions, applications, which
were to some extent the right of legislative initia-
tive (submission of draft laws), and the right of
monitoring the activities of government and local
authorities.

Ivan the Terrible reforms were carried taking
into account the statements of the Zemsky Sobor in
1550, the idea of the preparation and adoption of
Ulozhenie (Law Code) is also happened by demand
of the Sobor.

Strengthening of the royal power, the lack of
Russian social and economic basis for the forma-
tion of strong opposition, the establishment of the
absolute monarchy in the late XVII — beginning of
the XVIII century led to the fact that after January
12, 1682 (the date of the convening of the Zem-
sky Sobor and abolishing localism), Sobors in Rus-
sia were no longer held. A characteristic feature
of the absolute monarchy in Russia has become
such a form of structure of the state in which all

3 History of national State and Law / Ed. by L. Isaev. M., 2012.
P. 94-95.

' Sitnikov A. Ulozhenie of 1649 as a lawmaking legal record //
History of State and Law. 2010. Ne 22. P. 24-26.

powers — legislative, executive and judicial — be-
longed to the tsar (since 1721 — the emperor).
During more than two centuries, until 1906 there
was no nationwide representative, legislative state
power even with limited rights. But history shows,
the analysis of the practice shows that certain ele-
ments of Zemsky Sobor structure, organizational
forms of work, procedural rules (part of the expe-
rience gained from Zemsky Sobor, veche assembly
and even the Boyar Duma) were used subsequent-
ly in the process of creation, organization of the
royal State Duma, Congress of People’s Deputies
and the Supreme Soviets of the USSR and the RS-
FSR. In the organization and operation of the mod-
ern Russian parliament — the Federal Assembly
of the RF — some roots going into depth of the
national history are also visible.

The unlimited power of the Russian monarch,
arbitrariness engendered the discontent of repre-
sentatives of various oppositional social groups,
called the intention to limit the power of the mon-
arch, including legislative area.

Some historians associate the start of establish-
ment of absolutism in Russia with Ivan the Terrible
time of reign. It was during this period when ap-
peared the first draft of restrictions of the power
of tsar, written by his former collaborator, prince A.
Kurbski.

According to the prince, a limited monarchy
is the best variant of organization of the state au-
thorities. Elective class- representative body acts as
a form limiting the power of the tsar, the inverse
image of the future parliament having legislative

powers.
Since the beginning of the era of «enlightened
absolutism» of the Empress Catherine Il liberal

ideas, theories of separation of powers, the natural
law, ideas of public contract etc. penetrate to Russia
from the West. Count N. Panin drafted a new state
structure of the country, the doctrine of “legitimate
monarchy”. Its main provisions were set forth in the
«Mandate of the Commission about writing a new
Coden. It was supposed to edit constitutional foun-
dations of the state and social system and thus limit
the imperial power.

The ideas of Moscow University professor S.
Desnitskiy are of great interest. In February 1768
he sent to Catherine Il «Presentation of establishing
legislative, judicial and penal power in the Russian
Empire» which expressed his views on the state
structure different from the ideas of the «Man-
date».

Supporter of the constitutional monarchy S.
Desnitsky noted that «in the Russian Empire, no-
body in the full sense can have the legislative
power except monarchs» but there must be a gov-
ernmental Senate near the monarch, which «is al-
lowed to make new orders, to correct old orders,
amend or delete them as the monarch’s purpose

Ne 12 (Tom XCVII) AEKABPb 2014



V.A. SHEKHOVTSOV

LEX WUSSIC:

and need requires». Desnitsky also endowed Sen-
ate the right to set taxes, implement control over
costs, administrative activities and judicial institu-
tions of the country, «to continue wars and observe
concluding of treaties with neighboring countries,
so that they were not improper for the fatherland».
Professor S. Desnitsky believed that «The legisla-
tive power comes higher than all the others», he
offered to make the Senate as highest court. The
Senate must be elected and consist of 600 or 800
members elected on the basis of property qualifica-
tions and not on caste basis.

Each guberniya, province, cast must have «a rep-
resentative, an intercessor and an advocate in the
legislature power...». Senators are elected for five
years, but in the aggregate not more than for three
terms. Substantially «Presentation» of S. Desnitskiy
is one of the first world history projects establishing
national representative legislature — Parliament.

Interesting proposals for reformingof the state
power in Russia belong toM. Speranskiy. In early
October1809 he completed the work on the «In-
troduction to the codifying of the state laws» or,
as the author himself called it, «the plan of univer-
sal public education». The basis of the reform was
the principle of separation of powers. M. Sperans-
kiy proceeded from the fact that it is impossibleto
establish the ruling based on the law if the same
power will both make laws and implement them.
Therefore, he proposed to concentrate legislative
power in the hands of the State Duma, impose the
executive power on the Government Senate, min-
istries, and give the judicial power- to the Judiciary
Senate.

The project was proposed to involve the popula-
tion (basing on the property qualifications) to par-
ticipate in the executive, legislative and judicial power
through the four-stage election system?®. Monarch
had the status of the head of states, without his sanc-
tion none of the branches of government could act.
It was supposed to establish the State Council — an
advisory authority under the emperor, which would
coordinate the activities of the legislative and execu-
tive power. «In order of state establishments» — M.
Speranskiy wrote in the «Introduction to the codifying
of the state laws — the Council is an organ where all
the powers: legislative, judicial and executive are con-
nected and go through it to the supreme power and
pour out from there»!. Members of the State Council
had not to be elected but appointed by the emperor.
All the prepared laws beforehand are considered in
the Council of State, and then are approved by the
sovereign.

Next, again unsuccessful, attempt to change
the system of state authorities in Russia is as-
sociated with the activities of Decembrists. The

15 See: Chibiryaev S. The great Russian reformer. M., 1993. P. 78-90.
16 Speranskiy M. Projects and notes. M., 1961. P. 217.

draft constitution of N. Muraviov and «Russian
truth» of P. Pestel offered two solutions of the
organization and activity of the representative,
legislative body of the Russian state power. These
two projects differed in the principle question —
form of government. Constitution of N. Muraviov
was reinforcing the constitutional monarchy and
«Russian truth» of P. Pestel — the republic. How-
ever, these documents have much in common:
both projects are based on the federal principle
of organization of the state, declare people as a
source of power, set the principle of separation
of powers between the legislative, executive and
judicial powers.

Issues of organization and activity of legislative
authorities in more details are specified in N. Mu-
raviov’s draft Constitution. According to Art. 59 of
the Constitution legislative power belongs to the
People veche, consisting of two houses: the Su-
preme Duma and the House of People’s Represen-
tatives. Houses differ in methods of forming, al-
lowing separate them into upper and lower ones.
Supreme Duma has significantly more rights com-
pared to the House of People’s representatives: it
has the right of trial of ministers, supreme court
justices and other dignitaries (Art. 77). House of
People’s Representatives is composed of 450 peo-
ple elected by the people directly from 15 prov-
inces of Russia on the basis of one representative
from 50 000 voters (Art. 60, 69). Unlike it, Duma
being smaller in size, is composed of the represen-
tatives elected by the governmental estates of ar-
eas and regions.

The draft Constitution describes in detail the
procedure for adoption of laws. A bill must pass the
procedure of three readings in both houses. Each
reading finishes with «Reasoning» longing for at
least three days.

A bill passed through the People’s veche, was
submitted to the emperor. After its approval, ex-
pressed in the signature, it becomes law (Article
89). In case of disapproval of the emperor the proj-
ect returns with his comments. The draft constitu-
tion provides for measures to overcome the tra-
ditional Russian bureaucracy: if the emperor does
not sign and does not return a bill, after ten days it
becomes law (Article 90).

The emperor is granted the right to a suspen-
sive veto (the ban), which is relatively easily to over-
come: in the Upper House by two-thirds of votes, in
the House of People’s representatives to overcome
a veto half of the votes is enough (Article 89).

Veto of one of the Houses is more difficult to
overcome: if the bill is rejected by one of the cham-
bers of the People’s veche, the reconsideration is
held then at the next convention (Article 91). It is
necessary to note that the draft Constitution does
not specify how often congresses are to be held,
whether the legislature is constantly current or if
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it convenes periodically. As a general rule, meet-
ings of the People’s veche are public (Article 81),
but on the suggestion of the Emperor, it is entitled
to hold a private meeting. The Supreme Duma to-
gether with the Emperor is involved in the conclu-
sion of peace, appointment of upper court judges,
appointment of commanders in Chief and other
military officials.

Muraviov’s draft constitution is a mature doc-
ument providing system of checks and balances
to ensure the real separation of powers. Despite
some shortcomings, the Draft Constitution is gen-
erally characterized by high levels of legal tech-
nique; it incorporated the ideas of Russian liberal-
ism and the same level of democracy development
in Europe at the beginning of the XIX century. This
project provides a real part of national represen-
tation in the legislative process, and in spite of re-
taining the imperial power, it was the first time of
establishing the balance of powers, and even cer-
tain dominance of the representative, legislative
public authority.

Due to the fact that in two saved editions of the
«Russian Truth» text there is no Sec. VI, which con-
tained ideas of organization of the supreme power,
scientists have been forced to restrict themselves
with the analysis of the constitutional state cove-
nant prepared by P. Pestel in 1823.

All legislative power in Russia, according to the
Section 9 of this document, «is acquired» in Peo-
ple’s vecha (in spite of the Russian tradition this
body in Pestel’s documents is referred to in the
feminine gender). Unlike Muraviov’s project Peo-
ple’s vecha of Pestel has the unicameral structure
and consists of People’s Representatives elected
for a term of five years. One-fifth of the People’s
vecha rotates annually. In the document it is em-
phasized: «No one can dissolve the People’s ve-
cha. It represents the will of the state, soul of the
people»?’.

The first constitution of the centuries-old Rus-
sian history was called «Statutory Diploma of the
Russian Empire». Its project was completed in
1820 having many conservative provisions for that
time. It’s sufficient to say that in the draft Russian
constitution the fundamental principle of all the
European constitutions — sovereignty of people,
recognition of it as a source of the state power —
was replaced by sovereignty of the imperial power:

References:

N

2013. — Ne 3.

w

17" Documents on the history of the Decembrist revolt. Vol. VIL.
M., 1958. P. 214-215.

«The Emperor is the source of all the powers: civil,
political, legislative and military». (Art. 12).

The constitution proclaimed the establishment
of the body that was fundamentally new for Russia
and inherently bourgeois — bicameralParliament,
without consideration and approval of which the
monarch could not utter a single law.

Legislative initiative belonged only to the em-
peror, he also was declared the chief executive
(«Sovereign is the supreme head of the general
management of the Empire»). An essential innova-
tion was a federative structure of the country which
was provided by the constitution. The country was
divided into so-called «vicegerencies» where there
were also created bicameral parliaments. Governor
appointed by the tsar together with the Parliament
exercised his full power in the «vicegerency».®

As you know, Alexander | refused the constitu-
tion. Powerful resistance of overwhelming major-
ity of the nobility prevented the implementation of
the identified reforms. During this period of time in
Russia it was not possible to adopt a constitution
evolutionarily, create the parliament and install a
parliamentary system.

After the 20-year stubborn denial of the idea of
public representation Alexander Il the Emperor was
ready to adopt the draft constitution.

At a special meeting in February 1881 all the
preparations made by M. Loris-Melikov and his ideas
about «to fasten the charity link between the gov-
ernment forces and the best society powers» were
approved. On the first page of the record of the
Meeting Alexander Il with his hand inscribed: «To
execute. St. Petersburg. February 17, 1881». Then
the draft had to be discussed in the Council of Min-
isters. Despite the limitations of this project it was
a completion of the reforms that were initiated due
to the abolition of the serfdom and provided for the
establishment of the Russian parliament. After the
assassination of Alexander Il in 1881 a reaction came
for a long time. Counterreforms of 80 — early 90 —ies
turned to be even one more obstacle for the outlined
democratization of Russian political system.

Considered bodies of the governmental power,
pre-parliamentary forms of work, ideas of estab-
lishing a parliament in Russia were those springs,
streams, sources, merge of which after centuries of
evolution led to the creation of the Russian parlia-
ment, formation of the Russian parliamentarism.

Documents on the history of the Decembrist revolt. Vol. VII. — M., 1958.
Zenin S. The role and importance of the Zemsky Sobor in 1613 // History of State and Law. —

History of State and Law / Ed. by I. Isaev. — M., 2012.

'8 See: Parliamentary Law of Russia / Ed. By A. Kokotov. Ekat-
erinburg, 2008. P. 52-58.
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uvenile delinquency is the global social phe-
nomenon arousing general concern. Nowadays,
the juvenile delinquency as negative phenom-

Pan Dunmay*

THE PROBLEMS OF JUVENILE DELINQUENCY
AND STRUGGLE AGAINST IT IN CHINA

Annotation. The current situation with juvenile delinquency in China arouses reasonable
public concern. The number of crimes committed by young people in China is rising in-
cessantly. And the attributes of those crimes are violence and greed. Over the last years
have been characterized by the rejuvenation of crime offenders, the incensement in crime
activity among younger children, considerable increase of youth group crime statistics,
the development as to the methods of committing crimes among youth. In order to pre-
vent juvenile delinquency efficiently, a range of complex measures should be taken, based
on the provisions designed by criminology, sociology, psychology, criminal law and state
criminal law sanctions.

Key words: jurisprudence, juvenile delinquency, complex prevention measures, legislative
regulation, current state, specific weight, typological variety, tendencies, dynamics, crime
causes.

the society. In this regard, research and analysis of ju-
venile delinquency and its aspects, the development of
efficient measures aimed at decreasing the number of

enon has become one of the most serious issues
that the Chinese state and the people are facing.
Juvenile delinquency poses great risk to Chinese
public and cause a strong reaction from the part of

juvenile crimes and the prevention of this negative so-
cial phenomena is recognized as an essential task, the
solution of which will be crucial for the acceleration of
economic growth and development of Chinese society.

Proportion of young offenders in the overall composition of criminals in China in 1998-2007
(according to the «Chinese Statutes Annuary»)
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Juvenile criminals ratio among other criminals in China in 1998-2007
(According to «Chinese Statutes Annuary»)
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In accordance with part 1, section 17, of the
Chinese Criminal Code?, the person who reached
the age of 16 before committing crime is subject
to criminal responsibility. There is a whole range
of committing offences for which a person is liable
before the law at the age of 14. Those offences are
specified in the Criminal Code of China (part 2, sec-
tion 17, of the Chinese Criminal Code) and are as
follows: willful murder (section 232 of the Chinese
Criminal Code), inflicting willful damage that caused
grievous bodily harm or death (part 2, section 232
of the Chinese Criminal Code), rape (section 236 of
the Chinese Criminal Code), banditry (section 263
of the Chinese Criminal Code, drug dealing (section
355, 356 of the Chinese Criminal Code), arson, ex-
plosion, poisoning (section 114, 115 of the Chinese
Criminal Code). Official statistic data concerning
criminal activity in China is confidential, thus, the
author of the article uses other information pub-
lished in Chinese legal literature.

The state and tendency of juvenile

delinquency in China

1. Incessant growth of juvenile delinquency in
modern China. According to the «Chinese Statutes
Annuary», during the ten-year period from 1998 to

! The criminal responsibility of juveniles is stipulated by sec-

tion 17 of the Criminal Code of China: The person who before
committing crime has reached the age of 16 shall be subject to
criminal responsibility. Persons who before committing crime,
have reached the age of 14, but have not yet attained the age of
16, shall be subject to criminal liability for homicide, intentional
infliction of grievous bodily harm causing the impairment of
health or death, rape, banditry, drug dealing, arson, explosion,
poisoning. Persons who before committing crime has reached
the age of 14, but have not yet attained the age of 18, shall be
subject to mild punishment or lower-than-average punishment.
Since persons who before the committing crime have no yet at-
tained the age of 16 are not subject to punishment, their parents
or guardians shall have to bring up their children better and en-
hance control over them; these persons could be taken care of by
the state, if necessary.

2007 the absolute number of sentences imposed
on juvenile offenders in China has been constantly
growing: the number of young criminals has grown
2,6 times as compared to 1998 (see diagram 1)
At the same time, the number of young offend-
ers among other criminals has been continuously
growing annually until 2005. By 2005, the number
has reached 9,82%, which is by 3,46 % higher than
in 1998. Although, starting from 2005, the percent-
age was insignificantly lower, it was still 9 % (see
figure 1). It is noteworthy that in terms of family
planning state policy, the number of population un-
der 18 among the whole population is decreasing
gradually: in 1990, the figure was 38,32 %, in 1998
it has reduced to 31,81 %, whereas in 2003 it came
down to 28,9 %3. As we can see, on one hand, the
number of young people among the whole popula-
tion is decreasing, on the other hand, the number
of juvenile criminals among the other criminals is
nonetheless rising.

The tendency of juvenile crime rate continu-
ous growth is also shown in figures by the Chinese
association of juvenile delinquency research. Ac-
cording to these figures, in 1999-2008, 653,378
juvenile offenders were found guilty by the court;
in 1999 — 40,014 juvenile offenders; in 2000 —
41,709; in 2002 — 50,030; in 2003 — 58,870; in
2004 — 70,086; in 2005 — 82,692; in 2006 —
83,697;in 2007 — 87,506; in 2008 — 88,891. From
2000 to 2008, the number of juvenile criminals
showed the respective increase of 4,23 %, 19,59 %,
0,29 %, 17,66 %, 19,05 %, 17,99 %, 1,22 %, 4,55 %,
1,58 % annually; Thus, the average annual increase
amounted to 9,57 %. At the same time, despite

2 The data in the diagram 1 and figure 1 is taken from the

«Chinese Statutes Annuary». See: Zhang Yuanhuang, Yao Bing.
Main aspects of juvenile crime and crime transformation ten-
dencies // Juvenile crime issues. 2009. Ne 5. P. 61.

> Dai Ysheng. The analysis of juvenile crime tendencies in our
country // Juvenile crime issues, 2004. Ne 5. P. 6.
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insufficient change in juvenile crime ratio among
other crimes in China, it remains high: the juvenile
criminals ratio among other criminals in the state
in 1998-2008 amounted to 6,62 %, 6,52 %, 6,68 %,
7,13 %, 7,93 %, 9,17 %, 9,81 %, 9,39 %, 8,82 %
respectively, thus the average annual increase
amounted to 8,15 %*.

The above-mentioned data analysis concerning
juvenile delinquency in China has shown that the
ratio is characterized by undulating changes, how-
ever, in general the juvenile crime growth tenden-
cies are the same on the whole territory of China.
Similar juvenile crime growth tendency was wit-
nessed in separate regions of China. For example,
in 2003-2007, public security bodies in Chungking
have arrested 29,578 juvenile offenders on criminal
charges, thus, their ration among the whole num-
ber of the arrested persons amounted to 17,4 %.
In 2003, 6,534 juvenile criminals were arrested (the
ratio made 17,0 %), in 2004 — 6,286 (17,9 %); in
2005 — 5,205 (15,0 %); in 2006 — 5,648 (17,6 %);
in 2007 — 5,905 (20,1 %)°. Juvenile delinquency
growth tendency is also witnessed in Hainan prov-
ince. According to the prosecution authorities of
Hainan province, there were 4,087 juvenile offend-
ers arrested in 2007-2011, their ration among oth-
er criminals was equal to 10,52 %°.

2. The tendency of rejuvenation as to juvenile
crime, criminal activity growth among younger
children. According to the survey made by the Chi-
nese association of juvenile crime research con-
cerning juvenile offenders, in 18 provinces and cit-
ies of China among 1,793 of the respondent juve-
nile offenders the age composition was as follows:
12,1 % (age 14); 26,8 % (age 15), 36,6 % (age 16),
21,9 % (age 17); 2,6 % (age 18)".

Particularly, the ratio of juvenile criminals aged
14-16 among other respondents made 75,5 %.
Moreover, according to the survey made among
908 juvenile offenders at the age of 14-18 held in
juvenile correctional facilities in Chongqing city,
there were 123 people at the age of 14 (13,55 % of
respondents); 245 peopleatthe age of 15(26,98 %),
323 at the age of 16 (35,57 %); 202 at the age of
17 (22,25 %); 15 at the age of 18 (1,65 %)®. Howev-

*  See: Cao Xuecheng, Liu Guiming, Lu Ci, Niu Kai. The report
on sample juvenile crime survey analysis in our country // Juve-
nile crime issues, 2010. Ne 4. P. 4.

* Wang Zhijie, Liu Xiaohua. The research of juvenile crime and
its treatment: the case of Chongqink city // Chinese youth acad-
emy of politics bulletin. 2008. Ne 6. P. 102.

¢ Wang Zhungceng. An empiric view on juvenile delinquency

in terms of cultural development based on criminal cases against
juvenile offenders in 2007-2011 in Hainan province // Research
on juvenile crime prevention. 2012. Ne 8. P. 55.

7 See: Cao Xuecheng, Liu Guiming, Lu Ci, Niu Kai. The report
on sample juvenile crime survey analysis in our country // Juve-
nile crime issues. 2010. Ne 4. P. 5.

8 Wang Zhijie, Liu Xiaohua. Wang Zhijie, Liu Xiaohua. The
research of juvenile delinquency and its treatment: the case of

er, according to the similar survey made in Beijing,
Hubei and Huizhou provinces, the tendency of re-
juvenation as to juvenile delinquency still remains.
Particularly, it is proved by three factors. First and
foremost, the peak of criminal activity among ju-
venile offenders is accounted for by 14-16 year-
old persons. According to the survey among juve-
nile offenders, the ratio of criminals at the age of
14-15 amounted to 57,2 %; at the age of 16-17 —
to 52,7 %. As compared to mid 90™ of the 20
century, the first number has grown by 14%, the
second, in turn, has decreased by 14 %. Second,
the age of offenders committing their first crime
has become lower and is now mainly 14-16 years.
The ratio of those criminals among the others has
amounted to 77,5 %. Third, the average age of
committing crimes is still getting lower. This survey
shows that the average age of committing crimes
by the juvenile offenders is 15,56 years. This num-
ber, as compared to the survey made by the Chi-
nese association of juvenile crime research among
offenders in 10 provinces and cities of China in
2002, has decreased by 0,17 years®.

3. There is a tendency of broadening as to ju-
venile crime typological variety, for which crimes
against property, human rights and public security
are the main types. According to the information
provided by some Chinese researchers, the num-
ber of crimes committed by the juvenile offenders
has increased over the past years: from 100 crimes
in 1998, it has grown to 130 crimes by 2008 (30 %
increase). Particularly, the most common crimes
among them are: banditry, theft, willful damage,
homicide, rape, skirmish, scandal initiation. Be-
sides, nowadays there are some non-conventional
types of juvenile crime, such as network computer
fraud, computer security system damage, mafia-like
organized crime, issuing counterfeit financial state-
ments, drug-dealing, arson, destruction of public
telecommunication objects, shoful and so on.

4. The ways crimes are committed by the juve-
nile offenders are characterized by the imitation of
the acts of adult criminals, thorough preparations
for the crime, concealing evidence and the increase
of violence. OOver the past few years, some juvenile
offenders have been imitating the crimes witnessed
on the Internet, in literature, cinema and televi-
sion, and under the influence of the information
concerning adult criminals distributed by the mass
media. Besides, some of the juvenile offenders are
actively using present-day means of communica-
tion and transport in committing crimes, as well as

Chongging city // Chinese youth academy of politics bulletin.
2008. Ne 6. P. 102-103.

?  See: Zhang Janghuang. The research on the state of juvenile de-
linquency // Prosecutors office against crime. 2011. Ne 11. P. 13.

10" Cao Xuecheng, Liu Guiming, Lu Ci, Niu Kai. The report on
sample juvenile crime survey analysis in our country // Juvenile
crime issues. 2010. Ne 4. P. 5.
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various means of delivering the property obtained
by illegal means, destroying evidence and so on. Ac-
cording to the information provided by one of the
Chinese researchers, the ratio of crimes committed
by juvenile offenders among other crimes in the
state, including banditry, rape, homicide and per-
sonal injury, makes 43,5 % among other criminals.
Such considerable rate of violent juvenile crimes
arouses concern among experts in China.

5. The growing rate of group crimes among
other types of juvenile delinquency and the grow-
ing degree of organizational level of their recur-
rent group crimes. Chinese researchers agree that
the main form of juvenile delinquency is criminal
complicity. This idea is proved by the results of the
survey concerning group crimes arranged in differ-
ent provinces and cities of China.

According to the Changing department of pub-
lic safety statistics, the rate of crimes committed by
two or more accomplices in 2002—2006 among oth-
er juvenile crimes has exceeded 60 %, particularly,
the rate of young offenders at the age of 14-16 was
29,14 %; at the age of 16—-18 — 70,86 %. Accord-
ing to the survey conducted among 2,425 convicts
and arrested young suspects in Jiangsu province in
2007, 87,2 % of all respondents had criminal com-
plicity. Among 4,087 of all the juvenile suspects ar-
rested by the prosecutors office in Hunan province
in 2007-2011, there were 3,435 people suspected
in criminal complicity, their ratio among other sus-
pects amounted to 84,05 %. Thus, criminal complic-
ity among juvenile offenders is the most common
phenomena. The majority of juvenile offenders
have committed crimes in groups (without previous
concert). However, over the last few years, a num-
ber of juvenile gangs have appeared in China tha
imitate the crimes of adult gangs. According to the
survey performed by the Chinese association of ju-
venile crime research, 36,03 % of juvenile offenders
have been thinking about creating mafia-like orga-
nization or becoming the member of such organiza-
tion; 8,38 % of respondents have already become
members of such organizations'.

According to the Research database of recur-
rent offences in Tientsin in 2005, 77,5 % of juvenile
offenders have had recurrent crimes as members of
crime groups®. In some of juvenile crime groups,
there is higher level of organization, relatively sta-
ble inner structure. The survey held in 2005 has
shown that 58,3 % of recurrent juvenile offenders
keep in touch with their accomplices; 41,7 % of re-
spondents had a certain areas of work; 11,7 % of

11

Cao Xuecheng, Liu Guiming, Lu Ci, Niu Kai. The report on
sample juvenile crime survey analysis in our country // Juvenile
crime issues. 2010. Ne 4. P. 6.

12 Research database of repeated offences in Tientsin has been

created basing on the Research database of offences in Tientsin.
This research took more than 10 years, from 1990 to 2005. 3886
respondents took part in the survey for the research.

respondents told their gangs had certain task dis-
tribution patterns; 3,3 % of respondents admitted
they had a leader in the gang; 74,7 % of respon-
dents admitted that members of their gangs have
been meeting at least once a week®. All those facts
prove that the level of juvenile organized crime in
China has increased over the last few years.

The causes of crime committed by juvenile

offenders in China

Both juvenile crime and adult crime represent
the result of the total of different factors, intimately
related to the public development tendencies on
particular stages: on one hand, it reveals the issues
and disadvantages of political, economic, cultural,
ideological and moral spheres of modern society;
on the other hand, it also reveals individual, psy-
chological and other issues of juvenile offenders
themselves. Therefore, the juvenile crime as nega-
tive social phenomenon is caused not only by the
hidden personal motives of young offenders, but
also by social factors.

1. Personal causes. The causes of juvenile crime
concealed in their own personality generally consist
of the three following points:

First and foremost, the contradicting physiology
and psychology inside a criminal’s mind. Children’s
psychological development is not as fast as their
physiological development, thus, during the growth
period they are facing various contradictions, such as
the contradiction between high level of energy and
weak ability of self-control, between high curiosity
and weak ability to make distinction; between pu-
berty and lack of moral values, between subjective
view (including self-esteem) and objective reality.
Without the proper gudance, the above-mentioned
contradictions can turn into crime motivation.

Second, low level of education. According to
Chinese scientists®, 70 % to 90 % of juvenile of-
fenders have not graduated from middle school.
The majority of them have only graduated from el-
ementary school. As a result, some juvenile offend-
ers lack the ability to distinguish right from wrong
and cannot control themselves, which are the most
important causes of juvenile crime.

Third, low level of legal awareness. The major-
ity of juvenile offenders lack legal knowledge, they
do not know whether socially-dangerous acts they
are committing are crimes and whether they are
going to be brought to trial. Some of them have

3 Cun Mei. Repeated juvenile offence research // Henan police
academy bulletin. 2011. Ne 5. P. 24.

" Yu Yuan. The report on juvenile crime: social factor and its
prevention // Society and Legal System. 2010. Ne 3. P. 87; Wang
Zhungceng. An empiric view on juvenile crime in terms of cul-
tural development — based on criminal cases against juvenile
offenders in 2007-2011 in Hainan province // Research on ju-
venile crime prevention. 2012. Ne 8. P. 57; Zhang Yuanhuang,
Yao Bing. New tendencies in juvenile crime in modern China //
Legal forum. 2010. Ne 1. P. 93 et al.
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some knowledge of law, but they have not formed
the concept concept of orderliness, thus being un-
able to control themselves in compliance with the
law, which makes juvenile offenders different from
any grown-up criminals.

2. Family matters. Incomplete family and care-
less upbringing are serious family issues in China.
Accelerated social economic development, ideolog-
ical changes, large scale migration, all these factors
affect the stability of marital relationship. Divorces,
separation, remarriage are becoming more and
more common phenomena, leading to negative
changes in the families, where children live without
necessary support and proper parent control, which
forces them to look for close friends in the society,
blending in the criminal groups. At the same time,
the economic development has changed the life-
style of many Chinese people, so they are too busy
taking care of their businesses, earning their living,
having no time to make sure their children are get-
ting proper education and life. In the end, the latter
may adopt the path of committing crimes.

3. Education-related causes. Some disadvan-
tages of school education can affect children’s bal-
anced development. The main task of schooling is
children’s systematic education for the purpose of
their moral intellectual and physical education, and
not just providing knowledge. However, in modern
Chinese educational system there is lack of balance
between moral and intellectual education. Some
schools are paying great attention to knowledge ac-
cumulation process, at the same time ignoring the
necessity of ideals, beliefs, moral values and legal
awareness, which makes children unable to distin-
guish right from wrong and turns some of them into
members of crime groups.

4. Social matters. With further development of
current Chinese reforms in policy and its general
openness, the negative factors of market economy
affect children’s normal development. There are
some new issues in social life that form the outlook
of teenagers, such as moral degradation of society;
lack of honesty; distribution of low-quality counter-
feit products and fraudery; increasing scale of por-
nography, gambling, drugs and other social vices;
money worshiping, hedonism, extreme individual-
ism etc. All those social issues produce negative ef-
fect on the development of children’s moral values,
such issues are becoming external motivation for
them in committing crimes. According to the Re-
search database of recurrent offences in Tientsin,
38,8 % of juvenile offenders consider harmful social
environment the most influential factor that forced
them to commit crimes®.

In addition, violence coming from the screen
and violent video games are the main factors caus-
ing juvenile offenders to commit violent crimes.

'* Cun Mei. Repeated juvenile offence research // Henan police
academy bulletin. 2011. Ne 5. P. 26.

5. Negative influence of prison subculture on
teenagers. Some scientists define subculture as the
composition of values and behavior patterns existing
in some social groups at variance of those at the larger
culture®®, making the element of the social groups’ cul-
ture. Prison subculture is made up by long-term prison
inmates of values and behavior patterns opposing the
official culture or deriving from it, which consist of the
rules regulating the relations between the inmates,
such as «ban on whistle blowing», «ban on giving up ac-
complices», «prison slang», «tattoos» etc. During their
sentence term, the juvenile offenders are influenced by
prison subculture and other inmates, resulting in their
picking up bad habits which they had not have before,
learning new criminal techniques and skills. When they
are released, this so-called friendship born in the atmo-
sphere of prison subculture encourages their crimes in
groups and creates new crime groups. This makes pris-
on subculture one of the extrinsic motives for recurrent
offences among juvenile criminals.

The way of addressing the issue of juvenile

crime

One should consider three main aspects as to
the mechanism of addressing the issue of juvenile
crime in China:

1. Criminal policy regulating juvenile crime in
China. In China, the policy of «priority of educational
measures over the punitive measures» have been
used over a long period of time, which meant that
waging war against crime we should take into con-
sideration the fact that juvenile offenders differ from
adults, thus, when we choose between educational,
disciplinary and punitive measures, we should give
priority to the two measures mentioned first.

Since 2004, the policy of «lenient punishment»
which has been suggested in terms of scientific con-
cept of building harmonious socialist society, became
the basis of Chinese criminal policy. The main princi-
ple of that policy is specific approach to each crime,
in order not only to struggle crime and maintain the
supremacy of law, but to reduce social resistance
and ultimately reach the unity of legal and social in-
fluence®. This means that during the process of re-
search and use of the «lenient punishment» policy,
the permanent focusing on leniency is becoming the
main factor of the Chinese crime policy.

Since in our country the priority is given to disci-
plinary measures over the punitive measures, the le-
nient crime policy over the past few years have been
widely influencing the ideas of theoricians and prac-
ticians: the majority of scientists and law-enforcing
officers consider more lenient policy of struggling ju-
venile crime to be more efficient. For example, one

' Wu Zungxian. The crime punishment theory — the variety of
causes theory research in terms of crime punishment. Beijing: Pub-
lished by National Chinese Social Security University, 2007. P. 116.

17" 'Wang Duniang. Extrinsic means of implementation of «lenient
punishment» crime policy // Legal magazine. 2009. Ne 3. P. 101.
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of the scientists in China emphasized that we should
perform juvenile decriminalization and depenaliza-
tion in accordance with «lenient punishment» pol-
icy, along with mitigating circumstances®®. Another
famous Chinese scientist admitted that focusing on
«upbringing, correction and leniency» is the specific
crime policy against juvenile crime ensuring «lenien-
cy» within the framework of the policy of «combin-
ing punishment and leniency»®°.

At the same time, some scientists point out that,
under the conditions of administration of «combining
punishment and leniency» criminal policy, the balance
between the severity of punishment and the leniency
should be maintained to ensure their mutual comple-
mentation, in order to achieve the maximization of in-
tegrated effect of punishment. It is this that constitute
the essence and the core of the criminal policy in our
country®. It appears that the issue of juvenile delin-
quency should focus on indulgence as the principle of
criminal policy. This concept of criminal policy is not
only consistent with physiological and psychological
characteristics of minors, but is inevitable in the light
of the criminal legal principle of humanism.

2. Legislative regulation on juvenile delinquency
in China. In 1991, the «Law on the Protection of Mi-
nors» was adopted in PRC, which clearly provides the
system of family, school, social and legal protection for
minors. In addition, in 1999, the «Law on the Preven-
tion of Juvenile Delinquency» was adopted, the main
idea of which is to «protect the rights of minors in com-
bination with the prevention». Both the above-men-
tioned laws regulate the following principles for the
criminal prosecution of minors: the invocation of the
directive on «education, correction and salvation»; the
implementation of the guiding idea of «priority of edu-
cational measures over punishment». In order to meet
the ideas of humanism and the protection of juvenile
offenders referred to in the two above-mentioned spe-
cial laws on minors, alterations and amendments to the
PRC Criminal Code were introduced in 2011, in particu-
lar, the alterations affecting the sphere of juvenile de-
linquency are represented in the following enactments
of the «Law on the Amendments to the Criminal Code
of the People’s Republic of China??' (Ne 8)» (hereinafter
referred to as the «kAmendment No 8»):

' Gao Mingsuan. Implementation of «lenient punishment»
crime policy along with mitigating circumstances // Legal mag-
azine. 2007. Ne 1. P. 5.

¥ Ma Kechang. Positioning of «lenient punishment» crime
policy // Legal science. 2007. Ne 4. P. 122.

»  Zhang Yuanhuan, Yao Bin. Comprehensive administration
of the criminal policy of «the combination of rigor punishment
with the leniency» based on the new peculiarities of juvenile de-
linquency // Legal magazine. 2009. Ne 11. P. 20.

21 February 25, 2011 at the nineteenth meeting (the Eleventh
Convocation) of National People’s Congress Standing Committee,
«Amendments to the Criminal Code of the People’s Republic of
China (Ne 8)» (hereinafter referred to as the «xAmendment Ne 8»)
were adopted. The amendments that this time affected 50 articles
of the Criminal Code came into force on May, 1, 2011.

1) Repeated relapse provision shall not be ap-
plied to the person who has not reached the age
of 18 at the time of committing the crime (art. 6 of
«Amendment Ne 8»)

2) Applied probation provision shall be applied
to the person who has not reached 18 years or has
reached the age of 75 at the time of committing the
crime and meets the conditions of probation (Art. 11
of «Amendment Ne 8»)

3) The criminal record of the person who has
not reached 18 years and was sentenced to impris-
onment for a term of less than 5 years is excluded
(Art. 19 of kAmendment No 8»)

Thus, to a certain extent, «kAmendment No 8»
improved the regulations as to juvenile crimes,
which manifested itself in three things: first, the
abolition of juvenile recidivism concept; second,
the establishment of simplified modalities for the
administration of probation to minors; third, the
exclusion of criminal records of juvenile offenders
that have committed small and moderate crimes.

3. Comprehensive measures on the prevention
of crimes and juvenile delinquency. Prevention of
crimes and juvenile delinquency is a system task.
Taking into account the state and the peculiarities
of Chinese juvenile delinquency, the following pre-
ventive action framework, according to the author,
should be used:

1) By way of combining legal regulation with so-
cial prevention measures, itis necessary to eliminate
social incentives for committing juvenile crimes, to
improve legal education of minors, to build up their
legal awareness, and to promote their understand-
ing of the concept of supremacy of law.

2) Special attention should be paid to the con-
trol and education of teenagers in the families and
at schools, so that they may grow in healthy and
harmonious social atmosphere

3) Special institutions for the provision of psy-
chological and psychiatric care for adolescents with
psychiatric abnormalities need to be set up

4) It is necessary to substantially improve the
level of correctional treatment on the part of cor-
rectional facilities to prevent the former juvenile of-
fenders from committing recurrent crimes.

Conclusion

Children and young people are the hope of the
country and the nation. The society pays great at-
tention to their healthy growth. The Chinese na-
tion, due to the current population policy, is filled
with such love and expectations to the younger
generation that, maybe, is not to be found in any
other nation. However, the significant increase in
juvenile crime causes unprecedented concern in
the Chinese state and people. Therefore, the prob-
lem of juvenile crime and the strugle against it is ex-
tremely urgent task for China and requires further
in-depth study.
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PUBLIC INTERNATIONAL LAW

N.L. Lyutov*

NORMS OF JUS COGENS
AND INTERNATIONAL LABOR LAW

Abstract. The article examines the possibility of imperative norms of general international
law (jus cogens) in international labor law. Norms of jus cogens hierarchically are the high-
est source of international law that can not contradict any international treaties and other
sources of international law. Meanwhile, in the domestic and foreign labor law doctrine
there is an extremely broad range of opinions about what should be included in the jus
cogens norms within the national labor law. It can be stated that the representatives of
the labor law science are much more liberal to a possible list of jus cogens norms in inter-
national labor law than specialists on international law. Taking into account the possible
appearance of a jus cogens norm without consent of a sovereign state, the conservative
practice of international tribunals in respect of this type of legal norms, as well as the
dangers of using this concept not to protect human rights but purely for political purposes,
the article suggests a cautious attitude to the norms being considered. On the basis of
decisions of international courts the held legitimacy of jus cogens norms in international
labor law can be stated with respect to the prohibition of discrimination, as well as the
prohibition of slavery as the extreme form of forced labor. As applied to the other, albeit
the most important human rights in the labor sphere, it is consistent to talk only about the
possibility of their becoming as norms of jus cogens.

Key words: jurisprudence, jus cogens, labor law, international labor law, International
Labor Organization, ILO Declaration of 1998, imperative norms, fundamental principles.

of 1969 and 1986 state! that if an internation-

al treaty conflicts with an imperative norm of
general international law (jus cogens), it is void. The
jus cogens norm itself is understood as a norm «...
which is accepted and recognized by the interna-
tional community of states as a norm as a whole
deviation from which is unacceptable and which
can be modified only by a subsequent norm of gen-
eral international law, having the same character»?.
A similar notion of universally recognized principles
and norms of international law is given by the Ple-
num of the Supreme Court of the Russian Federa-
tion, which comes from the fact that under the gen-

The Vienna Conventions on the Law of Treaties

! See Article 53 of the Vienna Convention on the Law of Trea-
ties 1969 // Collection of International Treaties of the USSR. Ne
XLII. 1988. Article 53 of the Vienna Convention on the Law of
Treaties between States and international organizations or be-
tween international organizations 1986 // Public International
Law. Collection of documents. Vol. 1. M., 1996. P. 87-113.

2 Ibidem.

erally recognized principles of international law «...
should be understood the imperative fundamental
norms of international law, adopted and recog-
nized by the international community of states as a
whole, deviation from which is unacceptable», and
under the general norm of international law — «...
a rule of conduct, adopted and recognized by the
international community of states as a whole as le-
gally binding»3.

Jus cogens norms are the only source of inter-
national law, in respect of which the general prin-
ciple of voluntary adoption of international obliga-
tions by states is not applicable. In the terminology

*  Resolution of the Plenum of the Supreme Court of October

10 2003 Ne 5 «On application generally recognized principles and
norms of international law and international treaties of the Rus-
sian Federation by the courts of general jurisdiction» // Bulletin of
the Supreme Court of the Russian Federation, 2003. Ne 2. About
bad data definitions, see: N. Lyutov. Fundamental international
laws and principles labor sphere: problems of definition // Bul-
letin of labor law and social security law. 2009. Ne 4. P. 106.

© Lyutov N.L., 2014
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of the Constitution of the Russian Federation (Part
4 of Art. 15) they are called generally accepted prin-
ciples and norms of international law. For interna-
tional labor law this kind of sources of international
law (hereinafter — ILL) is extremely important.

The attempt to treat a jus cogens norms from a
purely formal point is doomed to failure. First of all,
it is not clear what is meant by the subject of law —
«the international community of states as a whole,
referred to as a lawmaker in this case. There is no
international legal norm that would be adopted as
binding by all the states of the world without excep-
tions. The unanimous adoption of jus cogens norms
wasn’t meant when formulating the text of the Vi-
enna Convention of 1969. As it is pointed out by
the chairman of the drafting committee, acting in
the preparation of the Convention, the words «as a
whole» were added just to avoid the situation when
one state would be able to veto the establishment
of norms of jus cogens®. But it’s also no sense to talk
about a quorum required for adoption of the norm
by the «international community».

N. Vitruk believes® that even a universally ac-
cepted norm (i.e. by the overwhelming majority
of states) does not generate a duty of the state to
respect it, if this rule is not found reflection in a do-
mestic law, in the act of ratification or a state con-
tract. This view is shared by M. Baglay as well®.

M. Lushnikova identifies three characteristics to
be met by the ILL norms for recognition as jus co-
gens norms: a) legal consolidation in international
law sources, and b) recognition by of the interna-
tional community in general, and c) to be impera-
tive (mandatory) and be provided with the interna-
tional legal guarantees’. The first of these charac-
teristics can hardly be called indisputable. Despite
the fact that, as some experts in international law
say, after the status of jus cogens norms was for-
malized in the 1969 Vienna Convention, the «posi-
tivization» of this concept occurred?, and we must
agree that at their core, these norms have a natural
legal basis®. Norms of jus cogens, based on natural

* Nieto-Navia R. International Peremptory Norms (Jus co-
gens) and International Humanitarian Law. P. 10. URL: <http://
www.iccnow.org/documents/WritingColombiaEng. pdf> (Last
visit on 7, February 2013).

> Constitutional law / ed. V. Lazarev. Moscow, 1999. P. 90-92.

¢ Baglay M. Constitutional law of the Russian Federation. M.,
2008. P. 37.

7 Lushnikova M. On the unity (unification, harmonization)

and differentiation of the sources of international labor law and
international social security law // Bulletin of labor law and so-
cial security law. 2009. Ne 4. P. 51.

8 This opinion was expressed by J.-R. Dupuy, member of the

International Law Commission to the UN, during the adoption
of the 1969 Vienna Convention. See: Bianchi A. Human Rights
and the magic of jus cogens // The European Journal of Interna-
tional Law. Vol. 19. Ne 3. 2008. P. 492.

° This position is expressed by the majority of researchers.
See, for example: O’Connel M. E. Jus cogens: International Law

law, take precedence over the main sources of in-
ternational law, including general principles of law,
international treaties and customs™.

Therefore, one can hardly speak of the need of
legitimation of the superior source of law in the sub-
ordinate. A. Kozik, K. Tomashevsky and E. Volk widen!!
the list of features, to which jus cogens norms should
correspond in the ILL, and they clarify the requirement
of consolidation in international legal instruments,
saying that here we should talk about the constituent
instruments and declarations of the universal inter-
national organizations. Since the charters of interna-
tional organizations still represent one of the types of
international agreements, | think that the same objec-
tions are applicable to this requirement.

When it comes to standards of jus cogens, the
guestion arises about the fundamental theoreti-
cal debate supporters of natural and positive law.
Supporter of the natural legal approach M. Baglay
writes!? that many researchers question whether
there exist any «universally recognized norms and
principles of international law», and if so, what is
their content? He refrained from answering this
guestion. The absence of a clear list of jus cogens
norms is not accidental. Back in the early XX century
L. Tal wrote that a recognized and indisputable cri-
terion for the selection of such rules does not exist
«...neither in science nor in the positive law and one
does not have to regret about it. Public assessment
of legally protected interests changes depending on
the economic, political and other conditions and on
the cultural level. Notions of public order, the good
manners (deanery) and other postulates which the
state and individuals must coordinate their actions
with, are not the same at different times and at dif-
ferent levels of legal culture»®®. The argumentation
of the opponents of the recognition of the common
principles of international law as a source of law
was extended by G. Tunkin and boils down to the
fact that such principles work only in a well — orga-
nized and effective legal system and since interna-
tional law is not such a system, then the existence
of such general principles is not possible*.

Higher Ethical Norms // The Role of Ethics in International
Law. D.E. Childress III (ed.). Cambridge Uni-versity Press, 2012.
P. 98; Nieto-Navia R. Op. cit. P. 3-4, etc.

10 See, for example: O’Connel M.E. Op. cit. P. 83.

"' Kozik A., Tomashevsky K., Volk E. Internanational and na-
tional labor law (problems of interaction). Minsk, 2012. P. 75.
Weil P. Towards Relative Normativity in International Law? //
The American Journal of International Law. Vol. 77. Ne 3. 1983.
P 413-442. URL: <http://ru.scribdcom/doc/26213474/ To-
wards-Relative-Normativity-in-International-Law> (last visit
on February 7, 2013); Glennon M.]. Del’absurdite du droit im-
pératif (jus cogens) // Revue Generale de Droit International
Public. Ne 110, 2006. P. 529-536.

2 Baglay M. Idem. P. 37.

1 Tal L. Employment contract. Civilistic research. M., 2006.
(reprint 1913). P. 415-416.

" Tunkin G. Theory of international law. M., 2009. P. 132.
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Point of view?® of the impossibility of existence
of jus cogens norms in modern international law
is considered to be rather marginal. Nevertheless,
some states do not recognize any legal obligations
except of ones directly received by them as a result
of act of ratification of international treaties'®. Can
it be stated that jus cogens norms exist in the ILL?
With regard to the existence of jus cogens norms
in the labor law and ILL different opinions are ex-
pressed.

First of all it is necessary to find out whether
the International Labor Organization (ILO), the most
authoritative organization in the world dealing with
ILL, considers any of international norms as jus co-
gens norms. At first glance at adopted within the
ILO 1998 Declaration on Fundamental Principles
and Rights at Work?, it seems that the ILO refers to
those four principles and rights entrenched in this
Declaration®®. However, it is not really so.

Art. 1 ILO Declaration 1998 states that freely
joining the ILO, all Member States recognized the
principles and rights enshrined in the ILO Charter
and Philadelphia ILO Declaration®®, and that these
principles and rights have been expressed and de-
veloped in the form of specific rights and obligations
in Conventions recognized as fundamental (basic)
in the Organization itself and beyond it?°. The ILO

5 Weil P. Towards Relative Normativity in International Law? //
The American Journal of International Law. Vol. 77. Ne 3. 1983. P.
413-442. URL: <http://ru.scribdcom/doc/26213474/ Towards-
Relative-Normativity-in-International-Law> (last visit on Feb-
ruary 7, 2013); Glennon M.]. Del'absurdite du droit impératif
(jus cogens) // Revue Generale de Droit International Public.
Ne 110,2006. P. 529-536.

16 The Vienna Convention on the Law of international treaties of
1969 establishing the status of norms jus cogens, to date has been
ratified by only 113 of the 192 states of the UN Member States (see:
United nations Treaty Collection (UNTC Data — base) Status of Vi-
enna Convention on the Law of Treaties, 1969. URL: <http://treaties.
un.org/Pages/ViewDetailsIII. aspx?&src=UNTSONLINE&mtdsg
no=XXIII~1&chapter =23&Temp=mtdsg3&lang=en> (last visit on
February 7, 2013).

17 Rossiyskaya Gazeta. 1998. December 16.

8 These include: a) freedom of association and effective recog-

nition of the right to collective bargaining, and b) the elimina-
tion of all forms of forced or compulsory labor, c) the effective
prohibition of child labor d) the elimination of discrimination
in respect of employment and activity.

¥ ILO Declaration 1944 «On the goals and objectives of the
International Labour Organization» included in the text of the
ILO Constitution as an application // Constitution of the Inter-
national Labour Organization and Regulations of the Interna-
tional Labour Conference. Geneva, 1996. P. 5-23.

2 At the time of adoption of the Declaration in 1998 seven ILO
conventions were considered as fundamental: Ne 87 — Freedom
of Association and Protection of the Right for organization of
1948; Ne 98 — regarding the application of principles of the right
for organization and the right to enter the contracts collectively
of 1949; Ne 100 — Equal payment for men and women for work
of equal value of 1951; Ne 111 — Discrimination in respect of
employment and occupation, 1958; Ne 29 — Forced and obliga-
tory labour, 1930; Ne 105 — Abolition of Forced Labour, 1957;
Ne 138 — the Minimum Age of employment, 1973; After the

Declaration 1998 says that all Member States, even
if they have not ratified the Conventions, have an
obligation arising from the very fact of member-
ship in the Organization, to respect, promote, up-
date themselves and to realize, in good faith and
in According to the Constitution, the principles con-
cerning the fundamental rights. It should be kept in
mind that the ILO does not recognize eight funda-
mental conventions as jus cogens norms but says
about the use regardless of ratification of the prin-
ciples entrenched there. From the text of the ILO
Declaration of 1998, it follows that the fundamental
principles must be observed regardless of the ratifi-
cation, not because they are recognized by the ILO
as jus cogens, but because the ILO Member States
joined the ILO charter and accordingly the Declara-
tion of Philadelphia of 1944, which allegedly con-
tain the listed principles and rights.

However, the Charter of the Philadelphia Dec-
laration of 1944 does not contain either a clear
and unambiguous list of fundamental rights, as
that contained in the Declaration of 1998. As ba-
sic principles Philadelphia Declaration proclaims
that: a) labor is not a commodity, and b) freedom
of speech and of association activity are essen-
tial factors for the sustained progress; c) poverty
anywhere is recognized as a threat to the gen-
eral welfare, and d) the fight with the need has
to be carried on with unrelenting vigor within
each nation, and by continuous and concerted
international efforts in which the representatives
of workers and employers, enjoying equal rights
with government representatives, join with them
in free discussion and democratic decision-making
in order to promote the general welfare (Article
1). In addition, Art. Il contains five statements of
ILC (International Labor Conference) based on
provisions of the Charter that universal and lasting
peace can only be based on social justice. Among
these statements, which are also can be attributed
to the principles, there is a reference about the
need of providing equal opportunities, which can
be interpreted as the prohibition of discrimination
in employment and occupation.

Besides, Art. Ill lists goals of ILO, which are
carried out by helping the nations of the world to
adopt the programs relevant to such goals. These
objectives can hardly be attributed to the funda-
mental principles, they relate to the activities of the
ILO itself and not to the duties of States, mentioned
in the 1998 Declaration. In the preamble to the ILO
Constitution, referring to the aims of creating the
ILO, among other aims it indicated the ensuring
equal payment for equal work (one of the elements
of prohibition of the discrimination), the need to
protect children and adolescents (can be interpret-

adoption in 1998 of the said Declaration the eighth convention
was added: Ne 182 — Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour, 1999.
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ed as the prohibition of child labor) and to ensure
the principle of freedom of association.

Thus, directly from the text of the Charter and
the Declaration of Philadelphia only three of the
four fundamental principles of the 1998 Declaration
follow: freedom of association; the right to collec-
tive negotiations; the prohibition of child labor; the
prohibition of discrimination in respect of employ-
ment and occupation. In some documents, the ILO
can be found mentioning that the ILO Declaration
«in some cases expresses the customary law»2.
There is even an opinion? that by virtue of its con-
tent 1998 Declaration should not be attributed nei-
ther to treaties nor to recommendation acts. One
can hardly say that the Declaration of 1998 applies
one of the classical sources of international law, al-
though some experts express such an opinion®.

However, it is clear that the value of it for the
ILL is huge.

Considered principles are not only articulated
in the Declaration of 1998 in its current form, but
the whole policy of the ILO for all the years after
the adoption of the Declaration aims to develop the
four principles in their current formulation. ILO (In-
ternational Labor Office) Director General, accord-
ing to the implementation mechanism enshrined
in the Annex to the Declaration in 1998, annually
provides to the ILC Global surround report on the
implementation of one of the four fundamental
principles and rights. Accordingly, the progress of
each of the principles is closely studied by the ILC
quadrennially.

Specific procedures are imposed on promoting
ratification by the ILO Member States that have not
ratified yet all eight fundamental conventions?*. ILO
Director-General J. Somavia in the 2008 Report to
the ILC «Decent Work: expected strategic challeng-
es» offered® to consider one of the strategic objec-
tives of the ILO the achievement of full ratification
by the members of all eight fundamental conven-
tions by 2015.

2 TLO. Office of the Legal Adviser. Manual for drafting ILO
instruments. Geneva: ILO, 2006. P. 80.

2 Leary V. «Form Follows Function»: Formulations of Inter-

national Labor Standards — Treaties, Codes, Soft Law, Trade
Agreements // International Labor Standards: Globalization,
Trade and Public Policy. R.J. Flanagan, WB. Gould IV (eds.),
Stanford Law and Politics, 2003. P. 179.

# Sukharev A. Effect of universally recognized principles and

international law on the formation of the basic principles of le-
gal regulation of labor in Russia // Theoretical problems of legal
regulation of labor: international law and national Aspects / ed.
S. Golovin. Yekaterinburg, 2009. P. 8.

2 ILO. Governing Body, Committee on Legal Issues and In-

ternational Labour Standards (LILS). 304th Session, Geneva,
March, 2009. Fifth item on the agenda. Ratification and promo-
tion of fundamental ILO Conventions. P. 2-11.

# International Labour Conference. 97th Session 2008. Report
I (C). Decent Work. Some Strategic Challenges Ahead. Geneva:
ILO, 2008. Para. 94. P. 23.

This allows us to conclude that legally ILO
doesn’t say that the given standards have become
jus cogens, however the entire policy of the orga-
nization aims to make four fundamental principles
and rights to be so. It is not surprising that in the
legal science there is no unanimity on which spe-
cific provisions of the ILL should be attributed to the
universally recognized norms of jus cogens.

It has been suggested that the very fundamen-
tal ILO conventions are compulsory for participat-
ing countries only in case of joining them, «... but a
number of commitments defined by the conventions
are imposed on the ILO members regardless of the
ratification»?®. It appears that this approach is not
quite accurate. What kinds of commitments are in
particular applied regardless of the ratification?

From the legal acts or opinions of the ILO it does
not follow that the provisions contained in the fun-
damental conventions are somehow divided as re-
lated or unrelated to the norms of jus cogens.

Several important U.S. specialists in the labor
law proceed from the fact that regardless of the
ratification only one of the four fundamental princi-
ples of the ILO may be applied- freedom of associa-
tion?. At the same time it is asserted that «widely,
but may be not universally it is accepted that at
least one set of rights should be included among
jus cogens norms: prohibition of various forms of
slavery, forced labor, involuntary work, human traf-
fic etc»®,

Obviously, these two statements made in the
same textbook, contradict to each other. Another
representative of the USA, J. Belleys, on the con-
trary, acknowledges as undisputable three of the
four fundamental principles except of the freedom
of association, presence or absence of which de-
pends on the type of country’s political system?°.

British scientists S. Deakin and J. Morris vaguely
write that «the ILO Charter establishes a number of
principles, such as freedom of association and the
prohibition of discrimination, which are understood
as direct sources of law»*°. Moreover, the status of
fundamental conventions is estimated by them quite
unconventionally. Eight ILO conventions on their
opinion are recognized fundamental in two senses:
as applicable regardless the level of economic de-
velopment of states and as necessary precondition
components for the application of all other ILCs. The
first of these statements correctly reflects the con-

% Sukharev A. Idem. P. 8.

77 Atleson J., Compa L. et al. International labor law: cases and
materials on workers’ rights in the global economy, Thomson-
West, 2008. P. 66.

2 Ibid. P. 30.

¥ Bellace J.R. The ILO Declaration of Fundamental Principles
and Rights at Work // The International Journal of Comparative
Labour Law and Industrial Relations. Vol. 17. Issue 3. 2001. P. 279.

30 Deakin S., Morris G. Labour Law. Fourth Edition. Hart Pub-
lishing, 2005. P. 106.
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tent of the 1998 Declaration, the second is rather
controversial, it can hardly be directly deduced from
the text of the ILO Declaration of 1998 or the Charter
and the Philadelphia Declaration.

In a Spanish textbook on labor law there can be
found references that four fundamental principles
enshrined in the ILO Declaration of 1998 constitute
the «essential core» of ILO standards — without any
guidance regarding the status of these principles®?.

Famous French scientists J. Pelissier, Supio A.
and A. Jammes also quite vaguely talk about ILO
fundamental norms (although the notion of jus co-
gens norms refers more to law than to an interna-
tional organization adopting legal norms), among
which it is mentioned «the prohibition of forced
and child labor, freedom of association, in respect
of which any special procedures, such as examina-
tion of complaints are seen, etc»*.

The representative of Belarus K. Tomashevsky
believes that on the basis of all ILO declarations
one can derive six fundamental principles in the
work sphere: 1) the principle of social justice; 2)
the principle of equal payment for work of equal
value; 3) the principle of freedom of speech and
freedom of association; 4) the principle of human-
ity (humanism) in the labor sphere; 5) the prin-
ciple that labor is free and is not a commodity;
6) the principle of social partnership comprising
equality and cooperation of the workers, employ-
ers and governments®.

The complex structure of the principles is pro-
posed by Russian scientists M. Lushnikova and
A. Lushnikov?4. Fundamental principles of interna-
tional legal regulation of labor they divide at the
same time on two double criteria: private and public,
natural legal and positivist. Accordingly, stands out:
— First, a set of principles based on natural law

and private law criteria : a) the principle of

freedom of labor; b) the principle of freedom
of association, c) the principle of equality of la-
bor rights, d) the principle of fair working condi-

31 Valverde A.M., Gutierrez ER.-S., Murcia J.G. Derecho del
Trabajo. 20.a ed. Madrid, 2011. P. 127.

32 Pelissier J., Supiot A., Jeammaud A. Droit du Travail. Paris,

2000. P. 74.
33

Tomashevsky K. Essays on labor law. History of philosophy,
systems and sources of problems. Minsk, 2009. P. 230-231; Alias:
Generally recognized principles of international law in the work
sphere: listing and legal force // Journal of International Law and
International relations. Ne 4. 2010. URL: <http://www.evolutio.
info/index.php?option=com_content&task=view&id=1756&It
emid=232> ( Last visit — February 7, 2013). Alias: Chapter 5.
Sources of labor law: general provisions and national sources //
The course of labor law. General part. Minsk, 2012. P. 184. This
same list is shown in the work, co-authored with A. Kozik, K. To-
mashevsky and E. Volk. See: Kozik A., Tomashevsky K., Volk E.
Idem. P. 77-78.

34

Lushnikov A., M. Lushnikova. Course of the employment
law: in 2 Vol. Vol. 1. The essence of labor law and history of its
development. Labor rights in the human rights system. General
part. M., 2009. P. 513-514.

tions, and e) the principle of social partnership

(social cooperation);

— Secondly, a set of principles based on positivist
and public legal criteria: a) the principle of non-
compulsory labor, b) prohibition of discrimi-
nation; c) guarantee of labor rights to socially
vulnerable population groups, and d) every pos-
sible protection of labor rights, including inter-
national legal ways.

As well as other classification principles this
cannot be certain. In particular, it is not very clear
what’s the sense of combining two fundamentally
different classification features; it is not clear what
means the opposition of positive and natural law
in such a case. One way or another all these prin-
ciples are enshrined in the international acts and,
therefore, are referred to the positive law. At the
same time the application of jus cogens, as already
mentioned, has a natural legal basis. This refers
equally to both listed groups of principles, so the
assignment of them to one group or another prob-
ably should be considered provisional.

E. Yershova, speaking of generally accepted
norms of international labor law, doesn’t list the
principles themselves, but indicates the acts where
they can be contained®. A list of these acts is very
wide (e.g., it includes ILO Conventions without pro-
viding specific norms), so it is impossible to make
a conclusion about the content of principles using
this list.

|. Dmitrieva identifies generally recognized prin-
ciples with the usual norms of International law?®
and gives, as an example, ILO Recommendation of
1982 on Employment Termination at the Initiative
of the employer (Ne 166)%*. | can not agree with
this approach; international custom and the of jus
cogens norm are two different types of sources of
international law that may coincide only in some
cases. International custom is a rule of conduct
emerged in practice®, or according to the definition
of Art. 38 of the Statute of International Court of
Justice «proof of universal®® practice accepted as

*  Ershova E. Employment law in Russia. M., 2007. P. 31.

% Dmitrieva L.K. Principles of the Russian labor law. M., 2004.
P 117-118.

% Conventions and Recommendations adopted by the Inter-

national Labour Conference. 1957-1990. Vol. II. Geneva, 1991.
P. 1991-1996.

¥ Tolstykh V. Course of international law. M., 2009. P. 165,
Kaczorowska A. Public International Law. 4th ed. London and
New York, 2010. P. 35, etc.

¥ Russian translation of the article of the Statute is not quite
accurate. The text in the authentic (English) language speaks not
of the «universal» practice (in English in this case the word «uni-
versal» should be used), but of the «common» practice (general
practice), i.e. contrasting with a specific or private legal norm.
See English text of the Statute on the site of the International
Court: International Court Of Justice. Statute of the Interna-
tional Court Of Justice: URL:<http://www.icj-ij.org/documents/
index.php?pl =4&p2=2&p3=0>(last visit — February 7, 2013).
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a legal norm». In international law custom is com-
monly understood either as a tacit state consent to
the use of one or another norm* or as a reflection
of the development of trends concerning interna-
tional relations*. It is important that practices can
be both universal and particular, applicable even
in bilateral international relations. This position is
reflected in the decisions of the UN International
Court®. For applicability of the custom as a source
of international law, it is usually necessary opinio
juris, i.e. opinion of the state on the complaisance
of the corresponding custom. Exceptions from this
rule are just customs relating to jus cogens.

Recommendation number 166 explicitly refers
to recognized standards adopted by the «interna-
tional community as a whole» Solving the question
of determining the conventions status*® and ILO
recommendations, the Working Group on Policy
regarding the Revision of Standards, of the ILO Ad-
ministrative Council* was not able to assign a sta-
tus only to the Convention number 158 and epony-
mous Recommendation number 166 related to it.
It is connected with the lack of consensus in the
relationship between representatives of employees
and employers within the ILO, and between the ILO
member states as well*.

Finally, the U.S. government, providing Com-
mercial preferences* in accessing its market, re-
quires from states to comply four «internationally
recognized workers’ rights» that partially overlap

4 Anzilotti D. Course of International Law. M., 1961. P. 79;
Tunkin G. Idem. P. 142, 148; Lukashuk I. International law. Gen-
eral part. M., 2008. P. 103.

41 Verdross A. International law. M., 1959. P. 154—-155.
# Tolstykh V. Idem. P. 168.

# About the ILO classification depending on the status see Gusov
K., Liutov N. International labor law. M., 2012. P. 153-156.

“ JLO. Governing Body. Working Party on Policy regard-
ing the Revision of Standards. Follow-up to the recommenda-
tions of the Working Party. ILO Document GB.283/LILS/ WP/
PRS/1/2. ILO, Geneva, 2002.

# The possibility to include more flexible wording to the Con-

vention Number 158 is currently being discussed within the ILO
Governing Council to allow partially ratify this Convention.
For more details on the discussion see the record of the meet-
ing of the Administrative Board at its 304th Session in March
2009: ILO. Governing Body, 304th Session. Committee on Le-
gal Issues and International Labour Standards (LILS), Geneva,
March, 2009. Improvements in the standards-related activities
of the ILO Implications of the Social Justice Declaration on the
Standards Strategy and update on the implementation of the
interim plan of action. ILO Doc. Ne GB.304/LILS/4. Geneva,
March, 2009; ILO. Governing Body. Working Party on Policy
regarding the Revision of Standards. Deferred examination of
Conventions (b) Termination of Employment Convention, 1982
(Ne 158) (Short survey). ILO Doc. Ne GB.280/LILS/WP/PRS/2/2.
URL:  <http://www.ilo.org/public/english/standards/relm/gb/
docs/gb280/pdf/prs-2-2.pdf>(Last visit — February, 7 2013).

% Lyutov N. Trade preferences and international labor stan-

dards: the experience of the European Union and the United
States/ / Journal of Foreign Legislation and Comparative Juris-
prudence. Ne 2. (Ne 13). 2008. P. 148-152.

with fundamental rights and principles at work, but
do not include the prohibition of discrimination in
employment and occupation and, conversely, con-
tain «acceptable working conditions in the mini-
mum wage, working hours and safety», not men-
tioned in the ILO Declaration of 1998. This inter-
pretation is made mostly for pragmatic reasons?,
that’s why the United States are criticized by many,
including American scientists*®. Even without con-
sidering the political motivation in the case of the
U.S. interpreting the contents of the principles, it is
obvious that the way of listing them in the formu-
lation of the 1998 Declaration can’t be recognized
indisputable.

We have to admit that the concept of jus cogens
norms in the ILL, despite its importance to the labor
law should be included to the kind of legal concepts
that S. Golovina refers® to the uncertain category,
i.e. those which can not be determined uniquely,
since their meaning and sense may depend on the
specific situation and other factors. But if this con-
cept is completely subjective, there is a risk of total
loss of its legal meaning. To find this meaning it is
necessary to clarify what is meant under the rules
of jus cogens in the international law.

Long before the adoption of the 1969 Vienna
Convention, in 1937 the Austrian classic of interna-
tional Law A. von Verdross wrote about «banned
international treaties» that contradict to the norms
of jus cogens, and before him the Russian classic of
international law F. Martens had appeared with the
similar allegations, recalling I. Bluntschli, the German
international affairs specialist. But the really serious
meaning of these norms acquired during the prepa-
ration for the adoption of the 1969 Vienna Conven-
tion within the UN Commission on International law.
Then the main initiators of entrenching of the doc-
trine of jus cogens in the 1969 Vienna Convention
were representatives of the Soviet bloc®. The idea
the socialist countries was to get engaged actively
in the process of international lawmaking within the

* This approach allows us to maintain normal trade relations

with the Middle East oil exporters, criticized by the ILO and
organizations protecting human rights and standing against
the discrimination based on sex, and with Israel having similar
problems due to religious discrimination. The provision about
«acceptable working conditions» allows sifting subjectively the
states that are not loyal enough to the U.S. referring to the hu-
man rights standards.

“  Compa L., Vogt J.S. Labor rights in generalized system of pref-
erences: A 20 year review // Comparative Labor Law and Policy
Journal. Vol. 22. 2001. P. 236; Alston P. Labor Rights Provisions
in US Trade Law: «Aggressive Unilateralism?» // Human Rights
Quarterly. Vol. 15, 1, 1993. P. 1-35; Hepple B. Labour Laws and
Global Trade, Oxford and Portland, Oregon, 2005. P. 89-105.

4 Russian Labor Law / ed. S. Golovina. M., 2008. P. 74.

0 Aleksidze L. The problem of jus cogens in contemporary in-
ternational law // Soviet Yearbook of International law, 1969. M.,
1970. P. 127-145; Alias: Some problems in the theory of interna-

tional law. Imperative norms. Jus cogens. Tbilisi, 1982; Tunkin G.
Idem. P. 130-142.
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concept of peaceful coexistence of socialist and capi-
talist countries. From its geopolitical viewpoint the
USSR, being then at the peak of its power, felt itself
influential enough on the world stage for promoting
its own ideology, including unformalized principles.
Representatives of the capitalist bloc sought to keep
the initiative, pointing to the fact that it represents
the attempt to prevent the application of general in-
ternational obligations®!. Nevertheless 1969 Vienna
Convention cemented the victory of the Soviet initia-
tive. After the end of the Cold War and confrontation
of two political blocs associated with it, the approach
to jus cogens norms changed. Now they are consid-
ered primarily through the prism of human rights>?
as an opportunity to impose obligations in respect of
human rights on a state even if it hasn’t taken them
voluntarily. In figurative expression of the American
specialist P. Stephen, jus cogens norms have evolved
from the shield that protects the USSR against un-
wanted direction of customary rules of international
law, a sword directed against certain states®. It’s
obvious that such weapons should be treated with
maximum caution, given the fact that in modern in-
ternational relations, human rights often only used
as a pretext of some countries to achieve their prag-
matic interests.

In any case, the international law experts refer
very limited set of rights to the norms of jus cogens.
Mostly, when it comes to the norms of jus cogens,
it is said about banning the most odious crimes:
genocide, torture, drug trafficking and slavery**. In
1966, the Commission on International Law among
international treaties that contravene the norms of
jus cogens cited, as examples, other things: agree-
ments, aimed at such activities as the slave trade,
piracy, genocide and etc®.

Therefore regional principles as well as the prin-
ciples applicable in the countries with a certain social
systems, and similar principles can not be considered
jus cogens’®. The idea of the existence of not definitive

1 Lipson L. Peaceful Coexistence // Law and Contemporary
Problems. Vol. 29, 1964. P. 871-881.

2 Simma B., Alston Ph. The Sources of Human Rights Law:
Custom, Jus cogens and General Principles // Australian Year-
book of International Law. Vol. 17. 1992. P. 82-108.

> Stephan P.B. The Political Economy of Jus cogens // Public
Law and Legal Theory Research Paper Series Ne 201114. Univer-
sity of Virginia School of Law, March 2011. P. 32. Social Science
Research Network Electronic Paper Collection: URL: <http://
ssrn.com/abstract=1780472> (Last visit — 7 February 2013).

*  Aleksidze L. The problem of jus cogens in contemporary inter-

national law. P. 144-145; Tunkin G. Idem. P. 141-142; Bianchi A.
Idem. P. 495; Nieto-Navia R. Idem. P. 27, etc.

> International Law Commission. Yearbook. Vol. II, 1966. P. 248;
International Law Commission. Draft articles on Responsibility
of States for Internationally Wrongful Acts, with commentaries,
2001. United Nations, 2008. P. 112. URL: <http://untreaty.un.org/
ilc/texts/instruments/english/commentaries/9_6_2001.pdf> (Last
visit — 7 February 2013).

% Course of International Law: in 7 Vol. Vol. 1. Concept, ob-
ject and the system of international law. M., 1989. P. 268-269.

prescriptions as jus cogens norms addressed to states,
but legal opportunities containing legal entitlements of
individuals and similar subjects such as variety of indus-
try guidelines including ILL principles, is also criticized
by international law scholars®’. E. Usenko believed that
in the formed branches of international law there can
be only one basic (industrial) principle®. V. Tolstykh in-
dicates that concerning the prohibition of aggression,
genocide, apartheid, discrimination, torture, slave
trade, piracy, as well as the right of nations to self-de-
termination there is an international consensus about
giving them the status of jus cogens, while the impera-
tivity of norms of Human Rights remains debating®.

The existence of serious doctrinal differences in
recognition of one or another principle as a norm of
jus cogens means that the principle doesn’t have a
necessary feature — universal recognition. In this
regard, it is appropriate to talk about already held
norms of jus cogens, in respect of which there are
decisions of the authoritative international court (for
example, the International Court of Justice) explic-
itly mentioning them, and those that only have the
potential to be recognized as such when there are
proofs of an international consensus in respect of
them, expressed as decisions of international courts.
In this case it is important that only international
courts, and not some or other courts have the juris-
diction in recognition of a norm as jus cogens.

This thesis is well illustrated by the so-called
case Ferrini et al v. Germany®. In 2004, L. Ferrini,
as well as a number of other persons and their rela-
tives, deported against the will during the Second
World War for forced labor from Italy to Germany,
won a lawsuit in the Court of Cassation of Italy. Ital-
ian court held that sovereign immunity of Germany
does not extend on the forced labor situations, ban
of which has the status of jus cogens. Later, similar
solutions have become taken in Italy on other simi-
lar lawsuits®!. Germany filed a lawsuit in the Inter-
national Court of Justice, which in the UN ruled in
its favor®?, indicating that such kind of actions can

7 Chebotarev I. The notion of special principles of International

Law // International relations and law: a look into the XXI cen-
tury. Materials of the Conference in honor of Professor L. Galen-
ski / ed. SV Bakhina. St. Petersburg, 2009. P. 256-258. A similar
approach can be found in foreign legal literature on international
law, for example, see: O’Connel M.E. Op. cit. P. 80.

% Usenko E. On the system of international law / / Soviet State

and Law. 1988. Ne 4. P. 117-126.
»¥ Tolstykh V. Idem. P. 117-121.

% Ferrini v. Federal Republic of Germany. Italian Court of
Cassation. March 11, 2004 // American Journal of International
Law. Vol. 99. Ne 1. 2005. P. 242-248.

1 Focarelli C. Federal Republic of Germany v. Giovanni Mantel-
liand Others // American Journal of International. Law. Vol. 103.
Ne 1. 2009. P. 122-131; Knuchel S. State Immunity and the
Promise of Jus cogens // Northwestern Journal of International
Human Rights. Vol. 9. Ne 2. 2011. P. 155.

2 International Court of Justice. Jurisdictional Immunities
of the State (Germany v. Italy: Greece Intervening). Judgment
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not affect the sovereign State immunity. The Court
refrained from evaluating the actions of Germany
in cases being considered as a violation of norms
of jus cogens, indicating that the immunity in this
case «can’t be affected, even if the assumption of
the Italian courts about the violation of jus cogens
norms is true»®s,

In 1970, in the resonant case «Barcelona Trac-
tion» the ICJ indicated® that such basic human
rights as protection from slavery and racial dis-
crimination should be considered as obligations
erga omnes, i.e. imposed on the state towards the
international community as a whole®. Specialists
in international law consider it «indirect reference
to the norms of jus cogens»®. But the International
Court of Justice strongly avoids the direct recogni-
tion of the existence of jus cogens norms in specific
cases. An important regional international judicial
body, the Inter-American Court of Human Rights,
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in 2003 expressly stated that the prohibition of dis-
crimination (concerning working migrants without
documents) refers to the norms of jus cogens®.

As an outcome of the analysis we can say that
in international law the relation to the norms of
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by the 1969 Vienna Convention (Article 64).
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CIVIL LAW

Ye.D. Tyagai*

ON THE ISSUE OF ORGANIZATIONAL
AND LEGAL FORMS OF OFFSHORE COMPANIES:
CIVIL LAW VIEW

Abstract. The paper examines the main legal forms of legal entities, the use of which is char-
acteristic of the commercial activities in «offshore» zones and jurisdictions which enable the
creation of preferential tax, financial, informational and legal conditions for entrepreneurs.
The article gives a critical assessment of utilitarian and applied approaches to the study of
commercial structures involved in the «offshore» business organization schemes. Attention
is drawn to the lack of the necessary conceptual and terminological uniformity and system-
acy in the area in question. A particular emphasis is made on civil law nature of the legal
form of a legal entity. The author studies various classifications of «offshore» organizations
from these positions, analyzes key legal models of collective entrepreneurship in common
law countries and civil law countries of Europe, highlights the differences between the types
of organizational and legal forms of legal entities and variants of «offshore» businesses of
one form. The interrelation between classical legal forms of commercial legal entities and
similar legal structures applied in «offshore» activities are considered in the vein of civil law.
The author also compares them with the new models of entrepreneurship, functioning on
the basis of the governing mechanisms of «private law».

Key words: jurisprudence, offshore, company, business organization, corporation, part-
nership, cooperation, foreign, commercial, taxation.

tions has created conditions for dynamic growth

of entrepreneurship and, as a consequence, the
complication of the financial and economic ties be-
tween participants of a business turnover.

An urge of the subjects of civil relations to mini-
mize their own costs through commercial activities
in the areas of the most favorable legal and tax re-
gime has led to the emergence of a significant num-
ber of the so-called «offshore companies».

Expansion of the activities of these companies
formed a basis for the emergence of a whole range
of complex issues related to the legal principles and
procedures of operation of such organizations.

The Russian Federation at the highest political
level proclaimed priority of struggle against un-
scrupulous market participants who use offshore

The modern level of development of market rela-

schemes for the formation of business and con-
cealment of income received by placing it abroad®.
However, the achievement of this goal is largely im-
peded to a large extent by the fact that up to now
various mechanisms of «offshore companies» activ-
ity have not been properly studied. In this connec-
tion, there appears an objective need to research
the legal nature of these organizations, as well as
to classify such legal entities in order to determine
their specific legal forms and models.

The classical approach to the analysis of «off-
shore companies» activities has a substantially ap-

! V.V. Putin’s speech at the meeting of the Government Com-
mission on development of electric energy at Sayano-Shushen-
skaya hydroelectric power station (the Republic of Khakasiya)
Dec. 19,2011 q.v. URL: http://government.ru/docs/17435 (latest
visit — 15 Oct. 2012).
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plied character since it largely aims at the introduc-
tion of potential subjects of such enterprise with its
conditions and opportunities rather than the fun-
damental research of the organizations in question
from the point of view of its legal status peculiari-
ties as participants of civil matters?.

Meanwhile treatment of organizational and le-
gal characteristics of ‘offshore companies’ from civil
law standpoint makes it possible to most objective-
ly evaluate the legal contents and meaning of differ-
ent forms of entrepreneurial activity carried out by
organizations in preferential tax, information and
finally, legal regime.

Above all it is necessary to make a reservation
that the immediate subject of research of this arti-
cle is organizations of commercial type. Private en-
terprise is also involved in activity aimed at receiv-
ing systematic profits (in offshore zones including?)
which is worth mentioning but for the purpose of
this paper the research of such a form of commer-
cial activity is not a first priority.

It is also worth mentioning that the term ‘off-
shore company’ widely applied to different types
of organizations is far from being irreproachable
from the point of view of civil law. This linguistic
construction being oriented on universal use does
not only duplicate the name of one of the types of
a legal person widely spread in common law coun-
tries (see further for detail) but it does not have any
clear definition which would make it possible to
determine its content and area of use with desired
accuracy”.

The above-mentioned problems result primar-
ily from the lack of consolidated legislation on «off-
shores» on the international and/or national level
and, consequently, jurisprudence and law enforce-
ment practice are devoid of standard instruments

2 Q. e.g., Offshore and non-offshore jurisdictions of Europe,
America, Asia, Africa and Oceania. Practical guidance on foun-
dation and taxation of foreign ventures. M. HIIK BECTA. 2008:
Oftshore companies: Operating Manual. Material prepared by
Roche & Duffay URL: http://w.w.w.rocht-duffay.ru/articles/inst-
ex2hlm (latest visit — Oct. 15, 2012).

> This term is widely used in legal literature, nevertheless it is

not the only means for marking the territories with preferential
tax treatment and other forms of attracting capital of foreign in-
vestors as a rule. Q.v. e.g Zimelev A. Tax haven or just harbor.
Registration of boats in Bahamas //Offshore Express URL: http://
www.nalogi.net/1998/199804_7.htm (latest visit — Oct. 15,2012)
Luxemburg «Favorable’ Jurisdiction» // Offshore Review: Infor-
mation Bulletin. 1998. Ne 5. URL: http://ds-oftshore.com/content/
view/78/70/lang.russian/Ne 5 (latest visit — Oct. 15, 2012).

*  Besides, the widespread usage of the term «enterprise» with

regard to «offshore» commercial organizations seems incorrect.
Q.v,, e.g. John Pepper. Practical encyclopedia of international
tax and financial planning. M.: INFRA M. 1998. P. 10; Offshore
and non-offshore jurisdictions of Europe, America, Asia, Africa
and Oceania. Practical guidance on foundation and taxation of
foreign ventures. M., 2008. P. 9-10. From the point of view of
classical civil law such an approach is quite wrong as in the the-
ory of civil law enterprise is considered to be an object (property
complex) but no a legal subject.

for determining the concept of an «offshore» or-
ganization as well as for making a consistent and
comprehensive classification of legal entities of this
type’.

Given the objective restrictions due to format
and the context of this research and to avoid de-
viation from the immediate subject of this paper
in favor of the general theory and discussion on
concepts and terms, now and hereafter we un-
derstand «offshore organizations» as commercial
organizations carrying out entrepreneurial activity
in the regime of preferential taxation by virtue of
general rules operating in «offshore jurisdictions»
on the territorial principle or special rules governing
the activity of legal entities meeting certain require-
ments the compliance of which are necessary for
the establishment of appropriate privileges®.

In practice one of the relatively common cri-
teria for dividing the commercial organizations in
guestion into separate groups is the law and order
according to which relevant entities are formed,
registered and carry out their activity.

Hence the starting point in differentiating be-
tween possible «offshore organizations» is their be-
longing to the systems of legal entities of common
(Anglo-American) law and civil (continental) law’.

Depending on which of the said law and order
determines the principles of the activity of com-
mercial organizations, the latter can be classified at
greater length — with consideration to the specific
rules on legal entities whose participation in civil
(and/or trade)® legal relations is admitted by the
sources of law of the relevant state.

> q.v. also: Anufriev L.N. International Private Law: in 3 vol-
umes. Vol. 2. Special part: textbook. 2nd ed. Revised and up-
dated. M.: BEK, 2002. P. 57-69.

¢ For detail see Shambost E. Encyclopedia of Offshore zones.

Translated from French. M.: VIKRA, 2000. P. 23-108: Peschan-
skikh G.V. On the issue of governing the activity of territories
with preferential taxation. 2003. Ne 2. P. 8-38; Gorbunov A.R.
Offshore business and formation of companies abroad. 2nd
ed. Revised and updated. M.: Ankhil: INFRA-M, 1995. On the
criteria of identifying the «nationality» of a legal person. Q.v.
Goncharov A.A. Offshore legal models and their application.
M.: Data Skver. 2012. P. 35-36. Offshore and non-oftshore juris-
dictions of Europe, America, Asia, Africa and Oceania. Practical
guidance on foundation and taxation of foreign ventures. M.:
NPK VESTA. 2008. P. 7-8.

7 In publications one can also find the division of organiza-

tional and legal forms used in «offshore zones» into «classical
offshore companies of the insular or Anglo-American type» and
«companies on the continent that enjoy special tax status». q.v.
Goncharov A.A. Tbid. P. 25-26.

8 For details about the grounds and consequences of the division

of private law into «civil» and «trade» and about the issue of dual-
ism of private law see: Kulagin M.1. Selected works on company law
and trade law/ edited by V.S. Em. 2nd ed. Revised. M.: Statut, 2004.
P. 206-220. See also Trade Code of Germany. Law on limited liabil-
ity companies. Law on manufacturing cooperatives = Deutcshes
Handelsgeset/buch. Aktiengeset./GmbH-Gesetz. Genossenschafts-
gesetz. Translated from German/compiled by V. Bergmann: trans-
lated from German by E.A. Dubovitskaya; edited by T.F. Yakovleva,
2nd ed. Updated. M.: Wolters Kluwer. 2009. P. VIIL
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It is important to note that the differentiation
between organizational and legal forms of «offshore
companies» being complex due to the peculiarities
of national system should be made scrupulously
and consistently subject to the strict logical prin-
ciples. In this context the key significance belongs
to the concept of organizational and legal forms of
a legal entity which is regarded as a bundle of spe-
cific characteristics that objectively stand out in the
system of common characteristics of a legal entity
and are substantially different from those of other
groups®. In case the said characteristics do not have
the necessary peculiarities it is more correct to re-
gard them as features which make it possible to dif-
ferentiate between organization similar by their na-
ture and pick out different models of a legal entity
of the same organizational and legal form.

The use of such organizational and legal forms
of commercial activity as companies (corporations)°
and partnerships is characteristic of most subjects of
entrepreneurship in the Anglo-American system.

Besides companies can be divided into'!:

— limited liability companies??;
— unlimited companies.

In its turn the classification of limited liability
companies is based on the possibility of forming
public and non-public!® organizations. It also relies
on the criteria of the limitation of the scope of li-
ability of participants (shareholders) of such an or-
ganization. Depending on that limited liability com-
panies are divided into:

— companies in which the liability of shareholders
is limited to shareholder contributions;

— companies in which the liability of sharehold-
ers is limited to the scope of guaranties given by
them beforehand.

°  q.v. Civil Law: in 2 vol. textbook 5th ed. Revised and updated /
edited by A.N. Sergeev, Yu. Tolstoi. M.: PBOYUL L.V. Rozh-
nikov, 2001. T. I. P. 173-174.

1 In the Russian system of legal entities joint stock companies are

closest to companies (corporations) from the point of view of or-
ganizational and legal forms. Difference in terminology is typical
of the description of quite similar organizational and legal forms of
commercial organizations in Great Britain and the USA. Historical-
ly the English law recognized companies as one of the key partici-
pants of commercial relations. Later on given the «reception» of the
English law by the USA corporations have become more common
for the American system. The most characteristic abbreviations for
such types of legal entities are Corp. (Corporation), Ltd. (Limited),
Inc. (Incorporated). For detail see John Pepper. Ibid. P. 19-20.

" q.v. e.g. art. 3 of Great Britain's Companies Act 2006 URL:
http://www.legislation.gov.uk.ukpga/2006/46 (latest visit —
Oct. 15, 2012).

2 The most common and well-known abbreviation for this

type of company is LLC (limited liability company).
B In legal sources they are often referred to as «open» and
«closed» (q.v. Offshore and non-offshore jurisdictions of Eu-
rope, America, Asia, Africa and Oceania. Practical guidance on
foundation and taxation of foreign ventures. M.: NPK VESTA.
2008. P. 72-73), as well as «public» and »private» (q.v. e.g. Gon-
charov A.A. Ibid. P. 60-61). In Great Britain such classification is
provided for by Companies Act 2006, art. 4.

In some cases they also single out companies
with mixed or additional liability that combine the
characteristics of the two previous types'®.

Apart from organizational and legal forms of
companies (corporations) in the pure meaning of
civil law it is also important to single out such spe-
cific subjects as:

— international business companies®®;

— «exempted» companies'®;

— «non-resident» companies?’;

— qualified companies®s;

— limited duration companies?!® and others.

" q.v. Goncharov A.A. Ibid. P. 80-81.

5 In practice the abbreviation IBC (international business
companies) is traditionally used for such companies. The dif-
ference between international business companies and regular
joint stock companies (corporations) does not lie in a specific
organizational and legal form but in the characteristics of their
activity. Companies of this type acquire an «offshore» status and
corresponding benefits owing to the fact that they comply with
the rules of carrying on business under which the business ac-
tivity of a company can be conducted only outside the country
where the company is registered and only with the contractors
who have the status of a foreign person in the relation to the
country of registration. (See for detail: Encyclopedia of off-
shore business/ compiled by A. Trotsenko, N. Diakov. M.: NPK
VESTA. 2000. P. 645. It is noteworthy that such companies can
have Ltd (limited) for its abbreviation which does affect the pe-
culiarity of their organizational and legal form. See for detail:
John Pepper. Ibid. P. 19-20.

' The countries adopting this type of companies include the
Isle of Man, the Cayman Islands, Ireland, Gibraltar, Jersey, as
well as the Turks and Caicos Islands where this legal entity is
referred to as an «exempted company». The company is recog-
nized as «exempted» from taxes by virtue of acquiring this or
that organizational and legal form (because such companies ex-
ist as a rule in the form of traditional corporations) but due to
the fact that agree to refuse to carry on business in the country
of registration and/or with its residents. In support of this the
company is given an exemption certificate or a certificate of ex-
emption. (q.v. John Pepper. Ibid. P. 17).

17 'The company acquires the status of a «non-resident company»
from the moment of its formation and it happens by virtue of its
meeting certain requirements which belong rather to its character
and activity procedure than the organizational and legal form. Such
requirements vary from jurisdiction to jurisdiction but in the whole
they come down to the following: the company must be formed by
persons without the status of a resident of the country of registra-
tion; the management of the company must be carried out from
abroad; the commercial activity of the company must be limited to
a foreign (in relation to the country of registration) country.

8 The qualified company differs from a company ordinary

by its status not by its organizational and legal form but by its
qualifying characteristics or criteria. The peculiarity of this type
of company is that they are not just exempt from tax burden;
they are also entitled to independently choose the tax rate in the
country of registration or commercial activity. It is noteworthy
that these companies are referred to as international in the Isle
of Man. For detail see: John Pepper. Ibid. P. 18.

¥ This type of a company is notable not for its organizational

and legal form but as the name says by the peculiarities of its
formation — when the term expires the company must be liq-
uidated or re-registered. In «offshore» jurisdictions this type of
a legal entity is widely spread in the Cayman Islands where they
are marked by the abbreviation LDC (Limited Duration Com-
pany) q.v. John Pepper. Ibid. P. 20.
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From the point of view of civil law these legal
entities as a rule have the organizational and legal
form of a company,

but in the context of the «offshore» character
of their activity they have a specific legal status by
virtue of special rules on legal, information and tax
benefits.

The second most common organizational and
legal form of commercial «offshore» activity in
common law countries is partnerships which can
be classified into:

— full (ordinary, general) partnerships®;
— limited partnerships?;
— limited liability partnerships®.

It is necessary to note that some foreign special-
ists reasonably point out that by their legal nature
a partnership is not an independent organizational
and that the legal form of a legal entity but is rather
something similar to a special partnership existing
in the RF legal system®. This position relies on the
legal definition of partnership contained in Partner-
ship Act 1890, Great Britain: «A partnership is a
relation between persons carrying on business to-
gether for the purpose of making a profit»?*. Mean-
while the same law points out directly that in some
jurisdictions a partnership is recognized as a firm
under the name of which partners carry on their
activity together®.

Moreover if while determining the legal nature
of a general partnership certain difficulties can arise
by virtue of controversial provisions of the above-

% In the English speaking countries they are traditionally re-

ferred to as partnerships.

2 As a rule in the language of origin they are named «limited

partnerships». Q.v. Limited partnership Act 1907. URL: http://leg-
islation.gov.uk/ukpgu/Edw7/7/24 (latest visit — Oct. 15, 2012). In
alternative translations this type of organization is defined as mixed
(q.v. John Pepper. Ibid. P. 15). This type of legal entities largely coin-
cides with Russian limited or special partnerships. General partners
in such partnerships differ from limited partners in the amount of
liability (the liability of the former is not limited while the liability
of the latter is limited to shareholder contributions), as well as en-
titlement to manage the affairs of the partnership (these rights are
vested only in general partners).

22 In the English law such organization is referred to as lim-

ited liability partnership (LLP). Such partnerships are similar to
limited partnerships but they have certain peculiarities which
makes it possible to refer them to a separate group of organi-
zations. In contrast to limited partnerships, the participants of
which on the analogy with partners and contributors in special
partnerships in Russia have different rights and obligations and
have different liability depending on their status while the bur-
den of liability in limited liability partnerships is limited to sums
determined and agreed upon by the partners beforehand. For
detail see: Offshore and non-offshore jurisdictions of Europe,
America, Asia, Africa and Oceania. Practical guidance on foun-
dation and taxation of foreign ventures. M.: NPK VESTA. 2008.
P.74-76.

»  For detail see: John Pepper. Ibid. P. 11-13.

# q.v.article 1 of Partnership Act 1890. URL: http://legislation.
gov.uk/ukpgu/Vict/53-54/39 (latest visit — Oct. 15, 2012).

% Ibid. Article 4.

mentioned act, in understanding limited liability
partnerships the English legislation is quite unam-
biguous. By virtue of a direct statutory reference
limited liability partnerships are recognized as a
new form of a legal entity?®.

Research ontheissues of tax planning notes that
the peculiarity of the organizational and legal form
of commercial activity in question from the point
of view of functioning of «offshore» mechanisms
reveals itself in the fact that profit tax is imposed
not on the partnership itself but on its participants
(especially in case of general partnerships) and it
favorably affects the legal position of persons who
enjoy relevant tax benefits by virtue of their having
a non-resident or some other special status?’.

In the light of the above it is necessary to note
that historically companies and corporations ousted
partnerships in the Anglo-American system of the
organizational and legal forms of commercial legal
entities as by virtue of the peculiarities of their le-
gal nature they allowed their participants to reduce
their own financial and property risks by separat-
ing themselves from the liabilities of the company
obligations with the help of a corporate veil. At that
they retained the possibility to effectively distribute
and accumulate the assets received by the organi-
zation as profits?.

At the same time up to now partnerships have
retained certain advantages over «offshore compa-
nies» for in the international context of their activ-
ity they cause less suspicion on the part of trans-
action partners as well as the governmental bodies
and official authorities in those countries where law
and order is oriented to the struggle against under-
ground «offshore» schemes and structures®.

The continental law is characteristic of the sys-
tem of commercial organizations whose legal forms
are used for carrying out «offshore» entrepreneur-
ial activity which at first glance is more logical and
habitual for a Russian researcher. As the legal sys-
tem of the Russian Federation adopts most of the
classic principles of the continental law the classifi-
cation of organizational and legal forms of commer-
cial legal entities in the continental law is largely
similar but not analogous to that in Russia.

% qv.: art. 1 of Great Britains Limited Liability Act 2000.
URL: http://www.legislation.gov.uk.ukpga/2000/12 (latest visit —
Oct. 15, 2012).

¥ q.v. e.g.: John Pepper. Ibid. P. 14-15.

% For detail on merits and demerits of the system of Eng-
lish partnerships in the historic and legal context see: Geoffrey
Morse. Partnership Law. Seventh Edition. Oxford University
Press. 2010. P. 1-44. See also: English law. The sources of law. Ju-
dicial system. Legal procedure. Criminal Law. Civil Law. Trans-
lated from English / E. Jenks.: Preface by M.I. Isaev, L.A. Lunts
(translated). M.: Law Publishing House of the USSR Ministry of
Justice, 1947. P. 121-136.

% For detail also see: Goncharov A.A. Ibid. P. 79-80; Apel A,
Gunko V., Sokolov I. Monetization and Offshore Business in
schemes. SPb.: Piter. 2002. P. 77.
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Thus, one of the key peculiarities of the law and
order in question is the differentiation between
subjects of public law and private law in the system
of legal entities®.

The specific character of the present research
presupposes focusing on the forms of legal entities
the use of which is characteristic just of «offshore»
activity and in this connection legal entities of pri-
vate law deserve a more serious research.

It has been mentioned above that traditionally
in the continental law they differentiate between
civil private law and trade private law. The dual
conception of private law substantially affected the
approach to the regulation of the entrepreneurial
relations. The dissemination of this doctrine in the
continental law resulted in the division of legal enti-
ties of private law into «civil» and «trade»3!. In this
context the latter is of more interest for the study of
organizational and legal forms of «offshore» activ-
ity as the purpose of the formation and functioning
of trade organizations is making a profit.

In this context special attention should be paid
to the terminological peculiarity characteristic of
the sources of trade (commercial) law in the coun-
tries of continental Europe. In the legislative acts
of European continental law countries most or-
ganizational and legal forms of commercial activ-
ity are jointly covered by the phrase «trade part-
nership» or «commercial partnership». It is only
within this form that commercial organizations are
classified into different forms of partnerships and
companies®.

Strictly speaking, this lexical peculiarity to a cer-
tain extent makes it difficult for Russian research-
ers to perceive the categories in question. It can be
leveled by a proper legal translation but today the
legal sources use the above mentioned term which
in fact makes trade partnerships identical to the ge-
neric term «commercial organization»*.

Despite these peculiarities of the fundamental
and theoretical approach to the classification of
legal entities, in practice the key structures used
within the continental European model of conduct-

% For detail on differentiation between subjects of public law
and private law see: Gordeeva Zh.A. Legal entities of public law
and private law: comparative analysis // Uchyonye zupiski: col-
lection of papers. 2010. Ne 10. P. 255-262; Chirkin V.E. On the
concept and classification of legal entities of public law // Zhur-
nal rossiyskogo prava. 2010. Ne 6. P. 87-101; Yastrebov O.A. Cri-
teria for distinguishing between legal entities of public law and
private law // Rossiyskiy sudia. 2010. Ne 4. P. 33-36.

3 For detail see: The main institutions of civil law of for-
eign countries / Edited by V.I. Zalesskiy. M.: NORMA, 2000.
P. 33-35;44-47.

2 qv. e.g.: Commercial code of France/ preface, translated

from French, enlarged edition, glossary and commentary by V.I.
Zakhvataev. M.: Wolters Kluwer. 2008. P. 146-167.

¥ q.v. e.g.: Civil and trade law of foreign countries: textbook/

edited by E.A. Vassiliev, A.S. Komarov. 4th ed. revised and up-
dated, in 2 vol. Vol. 1. M.: Mezhdunarodnye otnosheniya, 2008.
P. 193-194.

ing activities (including «Offshore») are economic
(or commercial) companies and partnerships.

The central place in the system of legal entities
belongs to:

— joint stock companies®** whose authorized capi-
tal is divided into shares®>;

— limited liability companies®*® whose authorized
fund is divided into shares®’.

— Partnerships typical of the continental Europe-
an Law are divided into:

— general partnerships;

— and limited partnerships (special partnerships).

Obviously, these types of business organizations
have a certain resemblance to the Anglo-American
partnerships® we have already discussed, but some
features of the legal regime governing activities of
associations differ from the procedure of function-
ing of partnerships.

The most contentious issue in the character-
ization of partnerships in Civil law countries is the
problem of the definition of the legal nature of the
organizational and legal form of commercial activ-
ity. The complexity is that legislators of Civil law Eu-
ropean countries have taken different approaches
to the assessment of legal personality of partner-
ships.

If the French Commercial Code (Code de com-
merce) 2000%* directly secures recognition of the
status of legal entities of commercial partnerships
(including general and limited partnerships) from
the date of registration in the Register of traders

* In the civil law countries names of joint stock companies

traditionally contain abbreviations indicating the correspond-
ing organizational and legal form. Such abbreviations include
in particular: SA (Société Anonyme — in French transcription);
NV (Naamlove vennootschap — in Holland and Netherlands
Antilles); AG (Aktiengesellschaft in Germany and Austria).

% The continental law admits the formation of open and

closed companies.

% The most common abbreviation used for designating or-

ganizational and legal forms are SARI ((Société ¢ respnsibilité
limitée — Fr.); SRL (Societd Responsibilitd Limitata — It.); BV/
BVBA (Besloten Vennootschap/ Besloten Vennootschap met
Beperkte Aansprakelijkheid in Holland and Netherlands Antil-
les); GmbH (Gesellschaft mitbeschrankter Haftung — in Ger-
many and Austria); AVV (Aruba Vrijgestelde Vennootschap —
on the island of Aruba) and so on.

% For detail see: Goncharov A.A. Ibid. P. 86-97. See also «Joint
Stock Company and Limited Liability Partnership». A collection
of foreign legislation / edited by V.A. Tumanov. M.: BEK, 1995.

% The issue in question is not the generic designation of com-

mercial (trade) organizations but partnerships as one of organi-
zational and legal forms of such organizations.

¥ In legal sources it is also referred to as the Trade Code of
France. Q.v. e.g, The main institutions of civil law of foreign
countries / edited by V.I. Zalesskiy. M.: NORMA, 2000. P. 15;
I.A. Zenin Civil and trade law of foreign countries: learning aid.
2nd ed., revised and updated. M.: Yurite Publishing House; Vys-
shee obrazovanie. 2010. P. 26-28; Civil and trade law of foreign
countries: textbook/ edited by E.A. Vassiliev, A.S. Komarov. 4th
ed. revised and updated, in 2 volumes. Vol. 1. M.: Mezhdun-
arodnye otnosheniya, 2008. P. 39-46.

1561



1562

LEX RUSSIC:

Constitutional Law

and partnerships®’, the German law in this respect
is less unequivocal.

In the tradition of commercial and corporate
law in Germany there is a division of legal forms
of business activity into the association of entities
(partnership) and the association of capital (limited
liability companies). The latter are unconditionally
recognized as legal entities and treated as separate
legal entities, independent of participants (found-
ers) of that organization both in terms of property,
and in terms of liability. Within the framework of
partnerships there exists a close relationship be-
tween the participants and the organization itself,
by virtue of which a general and a limited part-
nership is often defined as «the incompetent as-
sociations», which at the same time are «legally
independent»*!.

Such a controversial structure is based on the
fact that each partner in a general partnership and
each general partner in a limited partnership shall
have unlimited liability for their obligations in rela-
tion to the creditors of the company, although in
relation to their contractors and third parties they
are not acting independently but only as represen-
tatives of a partnership operating under its brand
name, as all the rights and obligations are acquired
by the partnership itself*2.

Despite the obvious importance of the doctrinal
positions of the dual nature of trade associations, it
should be noted that all the listed features of the
organizational and legal forms of doing business, as
well as the absence of a universal imperative legal
norm enshrining quite the opposite, allow with a
high degree of caution to refer general and limited
partnerships to legal entities for the purposes of
classification being carried out in this research®.

40 See§2art. 1.210-1, § 1 art.1.210-6 of The Commercial Code
Of France / Code de commcerce 2000 / Preface, translated from
French, supplement, glossary and commentary by V.I. Zakhva-
taev. M.: Wolters Kluwer. 2008. P. 144-145.

1 Trade code of Germany. Law on Joint Stock Companies. Law
on business and cooperatives. = Deutsches Handelsgesetzbuch /
Aktiengesetz, GmbH-Gesetz, Genossenschaftsgesrtz: translated
from German/ compiled by V. Gergmann; translated from Ger-
man by E.A. Dubovitskaya, academic editor T.E Yakovleva. 2nd
ed. revised. M.: Wolters Kluwer, 2009. P. XV-XVIIL

2 qv: §§ 105, 123-125, 161 of Trade Code of Germany
(Handelsgesetzbuch 1897. URL: http://www.gesetze-im-inter-
net.debudesrecht/hgb/gesamt.pdf (latest visit — Oct 15, 2012).

# A similar approach to the system of the formation of legal

entities was also adopted by the Russian legislation. The ten-
dency of recognizing the status of a legal entity of trade part-
nerships is observed not only in the French law but also in the
German law and in some research papers dedicated to this is-
sue. Moreover German law enforcement bodies and courts also
adhere to this position. For detail see: Civil and trade law of for-
eign countries: textbook / edited by E.A. Vassiliev, A.S. Koma-
rov. 4th ed. revised and updated, in 2 volumes. Vol. 1. M.:
Mezhdunarodnye otnosheniya, 2008. P. 142; The main institu-
tions of civil law of foreign countries / edited by V.I. Zaless-
kiy. M.: NORMA, 2000. P. 34-35. See also: The issues of civil
and commercial law of Germany. Translated from German/P.

However, it should be noted, in states with a
continental European system the practice of using
such forms of entrepreneurial activity as general
and limited partnership brings to businessmen ap-
plying mediating «offshore» schemes of business
organization, the same benefits and risks, as the
use of various partnerships in countries of Anglo-
American law*.

In addition to the organizational and legal forms
of business entities dealt with above, whose char-
acteristics vary depending on the rules of law ac-
cording to which relevant organizations are formed
and registered for modern offshore models of en-
trepreneurship it is typical to use such relatively
new forms of activity sprung up or widely spread
in the context of globalization, such as the new Eu-
ropean company (Sosietas Euripaea or SE)*, as well
as offshore funds and holding companies®.

In this regard, we should make a reservation
that these structures by their organizational and le-
gal form, as a rule, correspond to one of the types
of commercial organizations we have already dis-
cussed or they are formed on their basis and (or)
combine the principles of several of them thus cre-
ating more comfortable conditions and tools for
conducting entrepreneurial activity?’.

Summarizing the study of the peculiarities of
different forms of commercial organizations, the
use of which is typical of conducting entrepreneur-
ial activity in «offshore» jurisdictions, or through
the use of «off-shore» legal schemes, it should be
noted that the lack of systematic approach to this
issue in different states is made more complicated
by conflicting regulatory and doctrinal sources con-
taining all possible classifications of entities in com-
mon law and civil law countries.

Moreover, the classical «attributes» and means
of individualization inherent to legal entities often
lose their true meaning because of the disorderly
nature of «offshore» activities of various commer-
cial organizations®.

Berens, Venkiptern, A.A. Lizunov, EYu. Zekker, Kh. Kets, and
others.: translated by R.I. Karimullin, A.A. Lizunov, K. Nam,
E.V. Stepanova; academic adviser: V. Bergmann / edited by
T.M. Yakovleva. M.: BEK, 2001. P. 256.

* For detail see: John Pepper. Ibid. P. 14-15; Goncharov A.A.
Ibid. P. 99-100.

* q.v.: Regulations of the Council of the European Union Ne
2157/2001 of Oct. 8, 2001». On the Status for a European com-
pany» (Council Regulation (SE) Ne 2157/2001. URL: http:/www.
law.edu.ru/norm/norm.asp?normlIl)=1294929 (latest visit —
Oct.15, 2012).

“  For detail see: John Pepper. Ibid. P. 14-15; Goncharov A.A.
Ibid. p. 72-74; 80-85; Shambost E. ibid. p. 475-548.

¥ For detail see: Offshore and non-offshore jurisdictions of Eu-
rope, America, Asia, Africa and Oceania. Practical guidance on
foundation and taxation of foreign ventures. M.: NPK VESTA,
2008. P. 378-381; 394-405; Goncharov A.A. Ibid. P. 101, 103,
106-109.

*  In this connection experts of tax law even resort to making

Ne 12 (Tom XCVII) AEKABPb 2014



Ye.D. TYAGAI

LEX WUSSIC:

And if for the participants of relevant relations
such pluralism of legal mechanisms is fraught only
in the difficulties of determining the optimal struc-
ture and the likelihood of economic costs in the
case of an erroneous choice, this situation carries
a much greater risk for the bodies and authorities
whose activities are focused on protecting the in-
terests of the state and individuals from the ac-
tions of unscrupulous entrepreneurs and their as-
sociations.

The failure to establish an exhaustive range
of legal forms of organizational and legal entities
used in conducting commercial activities of «off-
shore» character significantly hinders the timely
prevention of possible violations and abuses in
this area. It results in uncountable financial flows
which are «withdrawn» to the zones of a special
tax and legal regimes where the ability to control

the legitimacy and legality of the use of such funds
is lost.

In the light of the present active reform of the
civil legislation of the Russian Federation and im-
provement of regulatory instruments of governing
public relations, further development of theoreti-
cal and practical issues of using different forms of
«offshore» businesses deserves a special attention
on the part of researchers of our country who spe-
cialize in civil law. The use of the experience of for-
eign countries will create an opportunity to avoid
difficulties and errors occurring here, and will also
help to optimize the existing approaches to solving
problems occurring in this area of research, and in
the future it will create an effective set of remedies,
that combine tools for safeguarding the rights and
interests of entrepreneurs and other participants of
civil relations.
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CRIMINAL LAW

A.l. Chuchaev*

TRANSPORT CRIME MECHANISM
(concept and general characteristics)

Abstract. The article considers the mechanism of transport crime basing on the polyer-
gatic essence of rail, water and air transport and on monoergatic essence, i.e. vehicles.
It gives the classification of ergatic systems, their relationship, analyzes the disputable
issues of crime mechanism in general and negligent crimes in particular, formulates the
concept of transport crime mechanism, stands its objective (technical system, informa-
tional system and situation) and subjective (subject to drive the transport) elements,
shows the distinction between criminal and criminological concept of crime mechanism,
the ways of harming public relations characterizing safety of transport operation.

Keywords: jurisprudence, transport, ergatic system, mono-and polysystem, classification
of ergatic systems, transport crime, criminological mechanism, penal mechanism, ele-

ments of the mechanism, operator, technical system, informational system, situation.

hen determining the mechanism of trans-
Wport crime it is necessary to base on trans-

port characteristics. Railway, air and water
transportation refer to typical polyergatic systems,
i.e. «physical, object- orientated, closed systems
including a man as the main, decisive link»?; and
road transport, as a rule, to monoergatic systems.
In literature they are also called social engineering
systems or «man — machine» system. (MMS). In
the ergatic system we can find all the forms of inter-
object communication, with the man influencing
the relationship therein.

Ergatic systems available on the transport, dif-
fer in the number of operators, degree of continuity
of human involvement in the management of the
process, kind of communication of the operator
with the object driven.

On the first criterion the mono-and polyergatic
systems are distinguished. In the first case they are
served by the man, in the second — the team of op-
erators. Monoergatic systems of transport are usu-
ally more, but they are not isolated from each oth-
er, together they constitute the polyergatic system,
participating in its work as subordinate elements.

According to the degree of the continuity of hu-
man involvement in the management we can dif-
fer systems, where the operator works in the im-
mediate or deferred maintenance. In the first case

! Platonov G. Ergonomics at the railway transport. M., 1986. P. 14.

he commits control actions on the object taking
into consideration the received information, as-
sessment, etc. Violation of the continuity degree of
participation of the operator in the control actions
(when managing or general subject «falls« from the
system or makes mistakes) can cause transport ac-
cidence.

The task in this case is to find out causes of er-
roneous actions, which, in its turn, allows to for-
mulate recommendations aimed at eliminating the
defects of transport worker behavior, strengthening
its «operational« reliability.

The majority of operators of automatic control
systems work in the so-called delayed service. But
| must say that there is no mode given once and
for all, sometimes they are both planned. Howev-
er, it should be borne in mind that the transition
from one mode to another (such as from automatic
control to the manual one) requires an additional
effort from the part of the controlling subject. It
can be explained with the fact that a certain time
is needed to move to a new dynamic stereotype of
gathering information and sensorimotor coordina-
tion. The dynamic stereotype of conversion of the
incoming information stream into the control ac-
tion changes as well and hence psychophysiologi-
cal tension increases?, which sometimes leads to
adverse consequences.

> Bugaev B. Ergonomics and flights safety. Kiev, 1974. P. 33.

© Chuchaev A.l., 2014.
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Depending on whether the operator is on the
object being managed or exercises the control ac-
tion at a distance, on the transport there are direct
acting system and the system with remote commu-
nication.

Ergatic systems can be classified from other po-
sitions as well, such as on the role and place of the
man in them. The relationships between system
components largely depend on the fact whether
the subject participates in creating the solution
and forming the control action or he is an object
himself. The type of tasks management may be also
determinant. Finally, a number of targets serve as
an important starting point of classification; the er-
gatic system is designed to achieve them. This al-
lows to distinguish two major classes of systems:
single-purpose and multi-purpose.

All ergatic transport system are hierarchical.
The fact is that implementing management process
their individual parts perform various functions.
However, not only functions but also the steps
where the systems with the help of various means
and methods achieve the management objectives
are unequal. Each previous exposure entails the
following: no reason — no investigation. This is the
basic principle of hierarchical systems built on the
grounds of subordination, importance of individual
stages of work.

The main problem of hierarchical systems is
the coordination of actions on creating solutions.
In any system some subsystems of the lower level
control separate processes that make up the overall
process control, and are subject to a unique high-
er level system. Such systems as separate units or
modules come in large and complex management
systems. Each lower level subsystem may be a man-
machine system that is free in selecting the control
solutions within its competence.

To make the lower subsystems control action
lead to the optimal solution, the higher level sub-
system should pre- optimize the set of performance
criterion.

In ergatic systems influence of the highest
level subsystem on lowest subsystems is often ex-
pressed in coordination of their activities. Manag-
ing subject in the hierarchical ergatic system may
take any level. The higher the degree of organiza-
tion is the more complicated is the coordination
of subsystems activities — the main type of the
control action in ergatic systems. Thus, the study
of transport as polyergatic system can and should
be implemented as a study of a single functional
whole. One should consider that in this approach
criminology and criminal law can be enriched by
combining technical disciplines and sciences about
man and his labor activity, describing characteris-
tics of the man as a component of the automated
system. It is referred to the processes of percep-
tion of the information, decision-making, study of

movements and other effector processes, problems
of motivation and readiness for activity, stress, col-
lective activity of operators. From the viewpoint of
transport security it is essential to study influence
of the monotony of operations, conditions of work,
physical environmental factors, biomechanical and
physiological factors on the control subject.

These and other aspects of trouble-free trans-
port functioning is appropriate to examine through
the mechanism of transport crime. However, it
should be noted that, on the one hand, criminolo-
gists admit: the detailed analysis of the mechanism
of a crime is more productive in the study of the
determination of a criminal conduct as it involves
identifying not only the whole complex of events,
phenomena, processes and personality features,
but their interactions, and the role of each factor
in a crime3. On the other hand, the definition of the
mechanism of the transport crime is shown only in
a few papers, meanwhile a considerable amount
of researches are devoted to transport crimes, pri-
marily motor transport crimes®.

Elaboration of this concept is crucial. It will al-
low not only to outline the range of elements to
be included into the mechanism of the crime, but,
more importantly, to get inside the phenomenon
under investigation.

The literature defines criminal behavior, which
is known as «...communication and interaction of
external factors of the objective reality and internal
mental processes and states determining the deci-
sion to commit a crime, directing and controlling
its performance»®. At the same criminal behavior is
represented as a process running in space and time,
and comprising not only the actions that change
the external environment, but also preceding psy-
chological phenomena and processes, which deter-
mine the mechanism of wrongful action.

From the foregoing, in our opinion, it is clear
that, strictly speaking, it is a «microcosm» of the
antisocial phenomena, i.e. the circumstances char-
acterizing the criminal’s personality and influenc-
ing the formation of subjective causes of wrongful
conduct. In this definition it is not included the so
called «macrocosm», in which criminogenic fac-
tors arise and act. These include social conditions
of people’s lives providing impact on their behavior.

> Kudryavtsev V. Causality and determinism in criminology //

Problems of causality in Criminology and criminal law. Vladi-
vostok, 1983. P. 6.

* For example, V. Zhulev tells about social mechanism of traffic ac-
cidents (V. Zhulev. Prevention of traffic accidents. M., 1989. P. 90).
N. Yakubenko and A. Kolenko consider traffic accident from the
perspective of anthropotechnical system (Yakubenko N., Kolenko A.
Trafhic accident: the concept of qualification, punishment. Vladivo-
stok, 2001. P. 5-15). M. Kolchin analyzes criminal legal problems of
the railway safety on the basis of violations of criminal law mecha-
nism of its safe operation (Kolchin M. Security of Railway Transport:
criminal law problems. Vladimir, 2009).

> Mechanism of criminal behavior / ed. by V. Kudryavtsev. M.,
1981. P. 30.
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Classification of criminal behavior mechanisms
also convinces of it. There are four major groups
connected with: 1) a strain of needs and interests of
an individual; 2) the divergence (contradiction) be-
tween needs (interests) and opportunities of a sub-
ject; 3) deformation of moral and legal concepts,
value system and social attitudes of the personality;
4) defects of decision-making and implementation
of solutions.

Itis easy to notice that the definition of the crim-
inal behavior mechanism and its classification is al-
most entirely «oriented» for premeditated crimes;
they comprise acts committed by negligence. How-
ever, some authors believe that the characteristic
for crimes committed by negligence is the mecha-
nism of making a wrong decision, the essence of
which is an incorrect evaluation (no foresight) of
really threatening harmful consequences®.

It seems wrong to reduce all the range of
negligent crimes, including even so called techni-
cal crime, to incorrect decision- making or to the
shortcomings of its performing. It’s evident that the
mechanism of some crimes is different. Thus, one of
the reasons of accidents on the railway is that foot
platemen fall asleep during the operation. More-
over, among a number of factors contributing to
this (not always reasonable labor organization, dis-
advantages of the professional selection and health
status current control etc.) a special role is played
by the circumstances associated with the railway
transport tendency: increasing of the movement
speed and smoothness, automatization of driver’s
labor. The first factor leads to the overload of the
visual analyzer with a large monotonous flow of in-
formation, the development of the hypnotic state,
and to the motion sickness due to the soft rhyth-
mic effects on otolith apparatus. The second trend
causes a decrease of the volume of active muscle
operations of a foot plateman, counteracting mo-
tion sickness’.

The mechanism of an offense committed by
a machinist in such a state, is not associated with
any decision, nor with its execution. Therefore, pre-
vention of such case should primarily be directed
to neutralize the adverse impact of working condi-
tions on a person.

Practice shows that negligent crime in the do-
mestic sphere may have totally different mecha-
nism. Hence, it’s unnecessarily to reduce it only to
defects of decision-making and implementation of
solutions, although it must be recognized that, in
many cases, this mechanism prevails.

V. Kvashis analyzing cited definition of the mech-
anism of criminal behavior, rightly notes that such
traditional interpretation is quite fair, however, it is
only a general scheme to determine the most ap-

¢ The course of Soviet criminology: in 2 vol. Vol. 1. M., 1985. P. 375.

7 Work safety in railway transport and industry. Kharkiv, 1967.
P.6-7.

propriate mechanisms of crimes. In reality its com-
pleteness can be different, and so in many cases
the negligent crime mechanism functions in a «con-
densed« or «collapsed« form. Having pointed out,
that the first three groups of mechanisms of crimi-
nal behavior have certain things in common with
the mechanism of negligent crimes which is a classic
type of mechanisms referred to in the fourth group,
V. Kvashis contradicts himself, confirming the conclu-
sion about defects in decision-making and action as
a single mechanism of negligent crime. Specificity
of negligent crimes he sees in such an interaction
of objective and subjective, where negligent caus-
ing of harm is a contradiction between the objec-
tive exigencies of the situation imposed on a person,
and inadequate subjective perception of the current
situation. This contradiction is what often leads to
erroneous decisions and wrongful acts®. Thus, in our
opinion, V. Kvashis narrows down the mechanism of
negligent behavior, reducing its psychological basis
only to improper evaluation of the objective situa-
tion that takes priority of a crime.

Decision making, as it is known, is a psychologi-
cal process of selecting the preferred embodiment
of conduct on the basis of information about the
situation and possible consequences. According to
the theory of activity structure it consists of three
stages: preparatory, main and controlling. Conse-
guently, the content of any of them may be defec-
tive, and not only the assessment of the situation,
according to V. Kvashis. Moreover, elements of the
mechanism of negligent crime committed in the
area use of technology can not be reduced to the
person and situation. It also includes technical sys-
tems themselves as well as the information ensur-
ing their functioning.

In determining the mechanism of criminal behav-
ior also other errors occur. They are caused by trans-
ferring problems of modeling on the criminology,
desire to construct a scheme of human behavior, «to
determine the model of the future encoded in the
brain». Thus, according to B. Volzhenkin, the same
person, being twice in the same situation, always
behaves similarly®. In the context of criminology this
means that under certain determinants the offense
is as necessary, as necessary any consequence gen-
erated by a certain cause under certain conditions.
Any different approach would mean, as the author
thinks, the recognition of indeterminism.

B. Volzhenkin’s position was reasonably criti-
cized. B. Volkov, in particular, wrote on the men-
tioned: «In fact, there is no such strict dependence
between the factors that determine both the will
of a man, and his behavior»®. So not only the

8 Kvashis V. Criminal negligence. Vladivostok, 1986. P. 55, 57.

°  Volzhenkin B. Deterministic concept of criminal behavior //
Sov. state and law. 1971. Ne 2. P. 83-84.

10 Volkov B. Deterministic nature of the criminal behavior. Ka-
zan, 1975. P. 52.
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same person in the same situations behave differ-
ently, but different people in similar situations act
equally. N. Struchkov pointed out that determinism
of human behavior should not be reduced to the
mechanical influence of external, social conditions
on human behavior, directly because it is subject to
the will of a particular individual®'.

Determinacy of human behavior occurs differ-
ently from the nature phenomenon, it is based on
other grounds?®?. Specific act of human activity is
always conditioned socially. But the situation gives
rise to an act of volition not on its own, but only
in conjunction with a specific personality. A set of
individual features of the man determines the con-
tent and orientation of an action. This reflects the
peculiarity of causation of the human behavior. It
appears notjust as a result of feedback of objective
and subjective factors but as a complex process in
which external circumstances interiorize first, and
only then exteriorize.

Crime is always a voluntary act, but it is, accord-
ing to A. Yakovlev, committed under the influence
of objective circumstances. Based on this, an act
develops from the number of factors interacting
between them. Therefore crime is «a result, a final
«product» of a certain kind of interaction that took
place between an individual and the environment,
that environment where factors of a more general,
objective nature both find their indigenous «tan-
gible« expression»*2,

B. Volkov came to the problem of crime mecha-
nism from a position of free choice of behavior.
Sharing as a whole A. Yakovlev’s concept, the au-
thor emphasized the interaction of objective and
subjective circumstances, which are expressed in
that external conditions (environment) provide the
possibility of different behavior. But the choice of
behavior in this case is up to the man. Only an in-
dividual relying on his mind and will, decides how
to proceed. Consequently, there is a unity of the
objective and subjective, that in each individual
case expresses the essence of anti- social action.
However, the «behavior of a human in the society
is determined not only by the force of determinis-
tic values of some circumstances, but also by the
norms of morality and law. Therefore, freedom of
expression for offenders does not mean only rec-

1 Struchkov N. Problem of criminal’s personality. Leningrad,

1983.P. 71.

2 «Just — writes B. Cedars — as the phenomena in nature, so-

ciety and our own spiritual life refer to qualitatively different lev-
els of structural organization of the matter as their typical links,
expressed in the notion of determinism, are also obviously not
confined to any typical link, but are correspondingly different
orders or level determinacy of phenomena — from the simplest
(physical and mechanical) to complicated (social and psychic)».
(Kedrov B. Scientific concept of determinism // Modern deter-
minism and science. Novosibirsk, 1971. P. 189).

3 Yakovlev A. Interaction with the media personality as an ob-

ject of criminological research // Sov. state and law. 1966. Ne 2.
P. 55-56.

ognition of the possibility to do differently due to
specific circumstances, but also recognition of the
public danger of the offense»!*.

To study the mechanism of crime commitment
other ways were offered too, based, specifically, on
the study of criminological aspects of guilt. Thus,
F. Gilyazev considered it expedient to study the
blame in two directions: intraindividualist, i.e. in-
trapersonal (individual and his features, personality
traits and characteristics, its orientation) and inter-
individualist, i.e. interpersonal (taking into account
these relations, regularities of the process of hu-
man interaction)®. Thus, the concept of F. Kilyazev
comes to the interaction of social situation impact-
ing on the formation and behavior of a personality
and to the personality itself. Negligent crimes have
specific features that distinguish them from the
willful infringements. In criminological terms, this
difference primarily lies in the mechanism of inflic-
tion of socially dangerous consequences which is
peculiar only for negligent crimes.

Mechanism of negligent transport crime as a
kind of negligent crime generally is a dynamic pro-
cess, certain interaction of the elements that make
it up. In other words, it is a generalized «image» of
attacks on the safe transport operation. Therefore,
it is first necessary to identify the terms of this im-
age (elements of the mechanism), secondly to de-
termine their interaction, and thirdly, to show this
interaction in dynamics.

Transport as a polyergathic system includes var-
ious subsystems. Elements of transport functioning
are: a) technical system; b) informational support;
c) situation; d) managing subject.

Technical system is referred to the complex
systems with all their distinctivecharacteristics. On
transport they represent a separate element of in-
teraction, therefore it can not be attributed to the
situation of a crime. If during an intentional act a
tool used to achieve a criminal result substantially
has no independent value, then during the commis-
sion of a negligent crime the technical system is out
of control and therefore becomes extremely impor-
tant in the etiology of negligent crime.

On the basis of study and analysis of adverse
factors causing transport accidents the relevant
precaution norms are produced. Their function is to
put actions of transport workers within certain lim-
its and thereby establish boundaries of safe behav-
ior of persons managing technical system. In other
words, there are special safety precautions, with
the legal force given. Violation of these rules may
lead to the fact that technical system will be out of
control of the managing subject and will do harm.

Based on the above P. Dagel drew the conclu-

4 Volkov B. Idem. P. 61.

5 Gilyazev F. Some questions of guilt in criminology // Ques-

tions of efficiency of the fight against crime and improvement of
legislation. Ufa, 1975. P. 41-43.
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sion that «the security rules are also a part of a
criminogenic situation of a negligent crime, they
play a role of opposing factors designed to neu-
tralize danger weapons existing in the situation»?®,
Such an approach seems unfounded. Any rules
govern the activities of someone or something (in
transport — the work of relevant technical systems
or operators on their maintenance), it would there-
fore be correct to consider them together with the
technical system or analyzing the behavior of a per-
sonality. Incidentally, P. Dagel himself, when ques-
tioning about why safety rules do not play a security
warning roles, why they are violated, for the answer
offered to contact the infringer. The role of the ve-
hicle in the mechanism of intentional and negligent
offenses differs, and the degree of technical system
«controlling« is not the same too. In an intentional
crime a vehicle is held by a person in a controlled
mainstream, while criminal negligence comes out
from it'”. Technical system in the latter case is fully
or partially uncontrollable.

In papers devoted to problems of combat
against accidents in transport the informational
support is usually not allocated as a structural por-
tion of crime mechanism. It is either referred to the
crime instruments (P. Dagel) or it is kept silent about
it at all (V. Lukyanov, V. Kvashis). Both decisions un-
reasonably belittle the role of informational system
in providing the transport safety, and transport ac-
tivity is inconceivable without timely, accurate and
multidisciplinary information.

Informational support is an integral part of
transport operation, therefore its defects can cause
accidents, for example, by failure to detect signals,
their misperceptions, incorrect assessment, inad-
equacy of conclusions made from the information
received. It is impossible to figure out the opera-
tion, for example, of a train when a driver doesn’t
possess any information. Inherency of informa-
tional support from the transport is confirmed by
concrete studies, judicial practice on traffic safety
crimes cases or transport operation crimes. Inter-
acting with other elements (technical system and
situation), fixing their condition, informational
support, as a matter of fact, creates a program for
interiorization, contributing to the reflection of ex-
ternal practical activities in the minds of humans.
Consequently, exteriorization, the transition of the
activities from the internal plan to external practi-
cal forms of behavior, largely depends on the set of
perceived information.

The crime mechanism traditionally includes the
situation when a crime was committed. This is clear:
allhuman activity takes place in a particular situation,
having dynamic and evolving nature. Most authors
who have studied the problem of crime mechanism

16 Mechanism of criminal behavior. P. 41-43.

17 Greenberg M. Crime object in the field of machinery use //
Problems of the legal science. Novosibirsk, 1976. P. 125.

understand the situation as a combination of con-
ditions and circumstances creating a certain atmo-
sphere (now we won’t go into the existing nuances).
V. Pankratov and M. Samolyanova offered another
definition. According to them, negligent crime situa-
tion includes: 1) person guilty of the crime; 2) victim
of offense; 3) source of increased danger, which is in
certain relations with the guilty person and with the
victim of crime who has suffered physical or mate-
rial damage. Authors also include there standards of
social behavior, standards of treatment a source of
increased danger and other rules.

As the first element of a situation it is consid-
ered a source of potential danger. Its notion is com-
plex, authors identify objective and subjective com-
ponents in it. The former include natural (physical)
and technical qualities and features, the second —
psychophysical and biopsychic ones.

Around the hazard source a danger zone is cre-
ated, being in which is a real threat of the contact
with this source. From the persons responsible for
technical devices it is required special attention,
professional literacy, special sense of responsibility.
The guilty and the victim in the situation interact
with each other and with the source of danger?®.

The position of V. Pankratov and M. Samoliano-
va is new evidence that the situation («the whole
situation») is essentially identified by the authors
with the mechanism of the crime. In its content it
is embedded everything that is both objective and
subjective determinants taken in the interaction
and development. It is hardly appropriate to do it
for several reasons. First, the terminology generally
developed in the theory of criminology is confused,
in other words the criminological thesaurus is vio-
lated. Second, elementwise analysis of the crime
mechanism, detection of the contents of each com-
ponent, roles and importance in the determination
of crimes allows a deeper insight in the essence of
the phenomenon, to know it better. Finally, thirdly,
it looks unreasonable to recognize an independent
element of the mechanism of the injured party (vic-
tim). It’s enough to say that not all crimes there is
such an element. And where there is a victim, his
behavior is completely covered by the situation as
an element of the mechanism being dangerous fac-
tor of the situation.

Situation can not be imagined like something
petrified, static. It may vary, and sometimes quite
quickly. This is especially typical for the air trans-
port. Therefore, one should distinguish the situa-
tion prior to the activity of a transport employee
and the situation incurred in connection with its
activities. They differ qualitatively, so you need to
talk about the interval state of the situation or se-
guence of situations.

8 Pankratov V., Samolyanova. M. The negligent crime situa-

tione. Structural analysis // Questions of the fight against crime.
Ne 33.1980. P. 55-63.
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In a transport crime the situation affects both
the generation of the control action and on its per-
formance due to errors in which technical system
goes out of control of the managing subject. The
situation «participates» in the event of direct crimi-
nal consequences, stipulating its gravity together
with the features of the vehicle.

The situation may develop in two diametrical-
ly opposite directions. Being nonhazardous in the
original state, due to various factors (storm, dis-
torted information on the meteorological situation
arrived onboard, etc.) it may become more com-
plicated and ultimately lead to harmful effects. In
other words, developments will be negative. Other-
wise, although there is an interval state of the situ-
ation, its quality remains unchanged if the control
subject does not interfere in the developments.
Finally, when a situation becomes accidental even
before the intervention of a man, its positive de-
velopment is possible if the transport employee de-
tects an emergency situation; recognizes it; selects
control impact; exercises it ; controls localization of
the accidental situation.

In other words, danger as a feature of a situa-
tion may be different in different stages of develop-
ment of the transport mechanism crime. However,
to be precise, it is fundamental for the negligence
not so much the objective content of the situation
as the subjective perception of it by a transport
worker.

Technical system, informational support of
transport activities and the situation contain dan-
ger only in potentially. The possibility of harm is
actually implemented only by human behavior. Per-
sonal factor is crucial in the mechanism of commis-
sion of any crime, including transport crime.

Thus, the transport mechanism crimes include
objective (external) and subjective (personal) fac-
tors. The first group of circumstances, creating a
danger of harm, does not deprive a transport work-
er of his freedom of choice®.

The situation only assumes a different behavior
of a control subject in the created conditions, in-
cluding the one which allows to avoid an accident.
Otherwise, there may be no question of guilt, and,
consequently, of crime. In such situations either
force majeure, or an incident take place.

Elements of crime mechanism — technical sys-
tem, provision of information, situation and control-
ling subject — should be considered as factors mutu-
ally influencing on each other within single process
in a given place and time. And not only the interact-
ing parties are very significant, but the processes and
their interrelationship and interdependence.

¥ «Man is capable to transform the reality in a constructive

and creative way, to change the behavior in accordance with the
changing situation, to adjust actions reasonably and to self-reg-
ulate them» (Spirkin A. Consciousness and self-consciousness.
M., 1972. P. 83).

The mechanism of transport crime can be either
expanded or collapsed in form (without interval sit-
uations). By form, it comprises the same elements
as the mechanism of lawful behavior. They differ
only in the social content of the personal factor.

Thus, the activity mechanism of railway, air, wa-
ter and road transport includes, as indicated, tech-
nical and informational systems, the situation (also
called the external environment).

The one who operates technical systems is a
transport employee — the control subject. The
extended mechanism of a crime in this case is as
follows. Analyzing visual information and the one
from, for example, dispatchers (motion control) as-
sessing the state of the technical system and the
nature of the situation, the control subject (pilot,
captain, navigator, machinist, driver etc.) makes a
decision. It may be true or erroneous, inadequate
to objective circumstances. One or the other factor
of external influence on technical system, equip-
ment failure or defects in the information support
may complicate the conditions of transport opera-
tion causing new situation — the difficult one. It is
first of all characterized by the fact that technical
characteristics of the system worsen, affecting its
safety, and increases the physiological burden on
individuals who manage transport.

At this stage, the mechanism of functioning of
transport gives only failures that may be successfully
eliminated. Thus, difficult situation may develop, and
may not develop in the following situation. This de-
pends on a number of circumstances, including opti-
mum control action made by the control subject.

A difficult situation under adverse factors turns
into extreme one when technical characteristics re-
markably worsen (for example, the stability of the
vessel, its controllability, buoyancy, etc.), several
technical parameters of the system go out of the
operational restrictions, but do not reach the maxi-
mum limit restrictions or design conditions, signifi-
cantly increases the psychophysiological burden on
the subject to control. Transition into the next stage
can be interrupted by on-time and right actions of
transport employees, changes of the technical sys-
tem mode, the elimination of defects in informa-
tional support, effective measures assumed by the
ergatic chain of another level.

This situation is like a border dividing the mech-
anism of transport functioning and transport crime
mechanism. Incidentally, the extreme situation is
characterized by the fact that precisely at this stage
it depends on the behavior of an operator (control
subject) whether he can transform into a criminal.

The next situation is an emergency situation. Its
distinctive features are: output of technical char-
acteristics beyond the limitations or design condi-
tions; psychophysiological burden on the subject
to control extremely increases. At this stage, the
first significant in the criminal law terms link in
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the chain of cause-effect relationship appears. Its
development can be interrupted by the actions of
either the controlling subject, or any other person.
The possibility of harm to legally protected object
in both cases will not materialize in reality, but the
legal assessment of the situation may be different.

The last highlighted situation is catastrophic.
When it occurs, the development of causal link
becomes irreversible, preventing criminal conse-
guences is almost impossible?.

The foregoing leads to the conclusion: trans-
port crime mechanism is the relationship and inter-
action of the control subject with a technical sys-
tem, its information support and situation (external
factors) that determine control subject’s behavior
and cause security violation of the railway, water,
air and road transport?..

Along with the criminological concept of trans-
port crime mechanism one should allocate its crimi-
nal law concept. In criminal law the theory postu-
lated: crime harms public relations*2. However, the
mechanism of this impact on an object in literature
is revealed differently. Relation to the same trans-
port crimes it is actually marked only?.

Transport crime always harms public relations
created around safety of the operation of rail-
ways, underground, aviation and etc. Naturally, if
there is no violation of a legally protected object,
if by changing social relations protected by crimi-
nal law no harm is done to the transport security,
then there is no crime. So, some acts that cause
deterioration of efficiency of transport do not con-
stitute the crime considered, because in this case
protected trouble-free operation of transport does
not tolerate any damage.

Harm caused by transport crime is objectified
in criminal consequences which are the expression
of its public danger, it links an act with a subject.
Therefore, a criminal consequence is a dangerous
change happened as a result of the act in a particu-
lar feature of transport — its security.

Crime encroaching on trouble-free operation
of the railways, underground, air force and navy,

# In transport, particularly in aircraft, depending on fre-
quency of occurrence the interval situations are subdivided into
repetitive, moderately probable, hardly probable, extremely im-
probable, practically improbable (Sakach R., Zubkov B. Organi-
zation and ensuring of air traffic control. M., 1987; Goushin V.
Safety of flights of aircraft apparatuses. Riga, 1979. Ne 3).

' L. Gumerov offers to perceive mechanism of committing a traf-
fic accident as a functional system, determining order of phase-by-
phase change of negligent criminal activity. (Gumerov I.A. Mecha-
nism of committing road accidents and major components of road
traffic, providing its security. Kazan, 2004. P. 33).

2 In the theory of criminal law, the question about the nature

of the object of criminal law protection and object of crime are
disputable. The detailed enough analysis of the available data
points of view is given by: Vinokurov V. Object of the crime: the
methods of concretization, establishing and enshrining in the
law. Krasnoyarsk, 2010. P. 56-105.

»  Belokobylsky N., Chuchaev A. Transport crime mechanism.
Saratov, 1991.

vehicles, actually causes material, physical, orga-
nizational and moral harm. From this position, in
our opinion, Y. Permyakov makes a wrong conclu-
sion. The recognition that a crime, in addition to
violations of public relations, harms current social
system of social norms as well, logically leads to
presuming of one more object of crime situated be-
yond the line of public relations?.

One hardly can agree with that. The thing is that
criminal consequences are not the last point of so-
cial harm?. Criminal law only marks possible conse-
guences which it considers sufficient for availability
of certain elements of a crime, leaving the other,
«atypical», outside the legal construction.

E. Sukharev and A. Gorbuzov, conversely, were
against the fact that crime causes harm to public re-
lations. On their opinion, in reality nothing like this
happens. Public relations can not be caused property
damage, physical injury, or any other damage. Crime
damages or even destroys any object that bears cer-
tain relationship. But in connection with the death of
a man or destruction of the subject public relation-
ships do not die and are not even damaged. «Natural
objects and phenomena, and also people are tran-
sient — the authors write, — they appear, they are
included in the existing system of social relations and
are eliminated therefrom. The very same system of
public relationship, stable with respect thereto, can
not be changed as a result of illegal actions of par-
ticular individuals»?®.

Property relations (theft object) remain un-
changed regardless how many times has been theft
committed and how much was stolen. This proves,
in particular, such fact as the preservation of vic-
tim’s property rights in respect of stolen property.
Similarly, when body injury the relationships of in-
violability of a person’s health are not destroyed
and broken, they continue to function and are pro-
tected by criminal law. Otherwise, after body injury
the health of the victim would have been deprived
of legal protection because scrapped or damaged
relationships of health immunity would not exist.

Invalidity of E. Sukharev’s and A. Gorbuzov’s
reasoning is in the following. First, the authors did
not take into account the existing relationship hier-
archy. Making inoperable a vehicle, for example, or
railroads, a criminal effects not all public relations
at once, but only those which are considered to be
direct object of the crime. Later harm to public re-
lations extends either as rings in the water or as a
chain. Being «blocked» by the influence of crime, «a
unit» of relationships loses its connection with the

2 Permyakov Y. On the mechanism of criminal influence on

the system of public relations // Criminal responsibility and its
implementation. Kuibyshev, 1985. P. 10-11.

»  Chuchaev A. Safety of rail, water and air transport. Penal
problems. Saratov, 1988.

26 Sukharev E., Gorbuzov A. Traditional notions on the mech-

anism of criminal assault // Problems of improving the criminal
law at the present stage. Sverdlovsk, 1985. P. 21.

1571



1572

LEX RUSSIC:

Criminal Law

relative group or borderline relations. This leads to
their disorganization and disruption. Thus, already
a whole block of relations fails. Public relations, be-
ing system education, having an abnormally func-
tioning element, also suffer more or less damage.
They of course, do not die and are not destroyed.
General volume remains unchanged; it is only in
that or another extent loses its quality.

Furthermore, we must not forget that common
object of crime itself does not either cover all public
relations developing in the state. Criminal law pro-
tects only a fraction of what it available, based on
the importance of the relationship, ineffectiveness
of other legal protection and other circumstances.

In relation to transport the said scheme is as fol-
lows. Criminal act violates public relations charac-
terizing transport safety, its trouble-free operation.
These relationships are included in a specific kind
of relationships, which are part of such relations as
public safety, and the latter — in the general total-
ity, protected by the criminal law.

Shipwreck, destruction of an aircraft, etc. gener-
ally characterize the security industry, in other words,
the state of public safety in the functioning of trans-
port. The more often emergencies occur, the more
often railway accident-free operation of roads, avia-
tion, fleet, road trafficis disrupted, the more damaged
«units» are covered by public safety as an aggregate
relationship. Being affected in any extent as a result
of a transport accident this aggregate can not provide
normal operation of other public relations (on human
security, property, state, etc.). As the system educa-
tion, public safety in this case remain unchangeable
but in the destabilized form.

What is the injury mechanism for the very pub-
lic relations? Some scientists believe that they are
violated directly or they there is a threat to cause
them harm. L. Kruglikov, for example, supports this
position?. However, in such a look at the mecha-
nism it is not considered that the object of crime
as a social relation is intangible. It is not available
for direct exposure. Therefore, the mechanism may
not be characterized by a direct violation of public
relations.

Other criminologists consider harm done to the
object of assault as «a violation, an abruption of
corresponding public relationship, blocking its free
development or its change in the direction contrary
to its social destination»®. On this basis the term
of consequences of crime is formulated. According
to V. Kudryavtseva it is a «prescribed by the crimi-
nal legal norm material or immaterial harm caused
by criminal action (or inaction) to the object of as-
sault — legally protected public relations and their
members»?. Thus, the author distinguishes the

¥ Kruglikov L. Serious consequences as circumstances aggra-
vating the liability // Sov. justice. 1976. Ne 9. P. 13.
»  Kudryavtsev V. The objective side of offense. M., 1960. P. 134.

2 Ibidem. P. 137.

public attitude and its participants, in other words,
subjects — bearers of these relationships, consid-
ering them the same order categories, and it is dif-
ficult to accept.

According to the point of view of J. Permjakova,
it is possible to do harm to an object on three main
directions (note that the author does not distin-
guish additional directions). First, a criminal offense
may directly hinder the performance of any social
useful functions by members of the society; Sec-
ondly, a criminal act may deprive society of any ma-
terial prerequisites of existence; thirdly, a criminal
act prevents the process of reproduction of socially
approved activity forms®°,

The author proceeds from the cultural approach
to explaining the mechanism of criminal influence
on social relations. Such solution, unfortunately,
did not outline new methods to clarify the ways
of violations of common system of social relations,
protected by criminal law. Besides, it raises many
guestions. In particular, when allocating an object
as common to all crimes as culture its relations with
other objects remain unclear, its role in the resolu-
tion of many criminal law problems (e.g., qualifica-
tion of the offense) is not clear. The main thing is
that this approach, as it seems to us, does not dis-
close the mechanism of violations of specific public
relations. However, not knowing how the harm to
constituent elements is done, one can hardly ex-
plain this as a whole.

Public relations are generally characterized as
the relationship between people, in whatever form
they are embodied. The very existence of a human
as an individual is possible only within a certain sys-
tem of social relations.

Being a complicated structural form, public re-
lations include a number of elements: first, the sub-
jects (participants of relations) — person, society,
state; Second, the relationship between subjects,
their activities or positions relative to each other,
certain rights and responsibilities; thirdly, social val-
ues around which public relations appear (subject
of relations).

Transport operation safety (accident-free driv-
ing or operating) on its content includes complex
characteristics of the train, water, air and road
transport defining integrative ability to perform
shipments of passengers and cargo without any
threat for the human life, damage (destruction) of
the property3..

3 Permyakov Y. Idem. P. 13-14.

' For example, in Art. 2 of the Federal Law of 10 December
1995 Ne 196-FZ (edited on July 28, 2012) «On the Road Traffic
Safety» concept of safety is defined as «the state of the process
reflecting degree of protection of its members from the road ac-
cidents and their consequences» // Legislation bulletin of the
Russian Federation. 1995. Ne 50. P. 4873; 2012. Ne 31. P. 4320.
In Art. 2 of the Federal Act of January 10, 2003 17-FZ (edited on
28 July 2007), «On Railway Transport of the Russian Federation»
it is said: «Traffic Safety and operation of the railway transport
is a condition of protection of the process of the railway rolling
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In the structure of the evolving relationship
first of all it is necessary to distinguish the subject,
about which they occur. As such, in the present
case, based on the content of criminal law rules
first, we can name rail, air, maritime and inland wa-
terway transport, metro (Article 263 of the Criminal
Code); secondly, car, tram and other mechanical ve-
hicle (Article 264 of the Criminal Code). These items
determine the nature of public relations.

In the sphere of transport operation security as
subject of relations can not be named social values
such as life and health of people, property, etc. If,
for instance, a person attempts on the life or health
of the victim, using a vehicle, thereby other pub-
lic relationship — security of person- is violated.
You can not also qualify as transport crime an as-
sault aimed at the embezzlement or destruction of
property, even though this property is owned by
transport organizations or a citizen (except for acts
directly related by law to crimes against transport
safety). In this case the impact is also aimed at the
core of other relations, therefore such acts are not
related to transport offenses but to infringements
against property.

Subject as an element of public relations on
transport safety, on the one hand, are enterprises,
organizations, institutions, as well as citizens, and
not only those who are made with the transport
organization contract of carriage, but also any oth-
er person who is not in legal relations with it. The
specificity of mentioned relationships is also in that
their subjects can be general public. On the other
hand, the subject of relationship is the transport
organization — the owner of vehicles and transport
infrastructure.

Guilty of committing a crime, the causes harm
to an object by direct exposure to the elements of
relations®2. But the feature of transport crime as-
sumes an impact not on any element but only on
two of them: object of relations and activities. In
practice one can find both cases. Destroying, dam-
aging or causing by any other way the improper op-
eration condition for the vehicle, railway, means of
signalization or communication facilities, any other
transport equipment, the guilty thereby violates
the subject of the relations — transport security.
Attitude of a person to the transport security provi-

stock and rolling stock itself where there is no unacceptable risk
of accidents and their consequences, entailing harm to life or
health of citizens, environmental damage, property of natural or
legal persons» // Legislation bulletin of the Russian Federation.
2003. Ne 2. P. 169; 2012. Ne 25. P. 3268. The concept of security of
transport operation must be distinguished from the concept of
transport security, which is defined as «a condition of protection
of transport infrastructure and transport facilities from acts of
unlawful interference» (paragraph 8 of Article 1 of the Federal
Law on February 9, 2007 Ne 16-FZ (edited on 18, July 2007),
«On Transport Security» // Legislation bulletin of the Russian
Federation. 2007. Ne 7. P. 837; 2001. Ne 30 (Part 1).

2 In our opinion, the most successful and full to show it was

N. Korzhansky (Korzhansky N. Object and subject of criminal
law protection. M., 1980. P. 137).

sion doesn’t matter in this case. Activities can also
be violated only by a person obliged to implement
it — a transport worker.

V. Filimonov, along with the known species of
crimes objects proposes to allocate another forma-
tion of social relations, which are allegedly harmed
by any crime. «These are public relations ensur-
ing the safety of other public relations protected
by criminal law — ... property, economic relations,
public order, normal activities of the state appa-
ratus and etc»®. The existence of this facility the
author explains with the fact that each relations
protected by criminal law is a social benefit which
thereby becomes subject to more than one rela-
tionship. It is established between the state, from
one side, and each individual person — from the
other, it is created by the need of state to provide
specific immunity types of social relations. The op-
portunity to refrain from public dangerous actions
available for each person corresponds to it.

These relationships have their legal form. Thus,
if the legal expression of property are the powers of
possession, use and dispose of property, then legal
expression of relations ensuring the safety of prop-
erty are arising from the rules of criminal law obli-
gations of a person to refrain from actions aimed to
violate these powers, and the right of state to punish
those who do not perform this duty. Thus, concludes
V. Filimonov, every crime encroaches on two objects:
for example, the theft of property — on property
and safety. It seems that the allocation of the last
object is methodologically incorrect. The error, from
our point of view, is that to the level of the object are
brought not the actual social relations available in
the state, but, in essence, penal relations, appearing
between the offender and the state in connection
with the commission of a crime.

In summary, we can conclude: the transport
crime mechanism is the way of violation of public
relations protected by criminal law. It is not iden-
tical to the method of committing a crime as the
feature of its objective side. The way of encroach-
ment is nothing but a form of expression outside
the criminal act (it can be characterized by a custom
action as well). In other words, by way of crime is
meant a set of techniques, methods, movements,
using which the offender realizes his plan. Conse-
qguently, this concept is much narrower than trans-
port crime mechanism in the criminal law sense,
it covers only a portion thereof, and thus does not
disclose the way of doing harm to the object of
criminal law protection. And the offense mecha-
nism shows how public relations recognized as an
object of the crime are violated.

In criminological terms mechanism of crime
discloses a method of causing social harm, which

% Filimonov V. Object of the crime and criminal consequence //

Actual legal questions on the fight against crime. Tomsk, 1988.
P.11-12.
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is not always identical to the volume and gravity of
criminal law consequences.

Therefore, the main difference of considered
concepts is as follows: 1) transport crime mechanism
as a criminological concept is much broader than
criminal law concept. It covers social and psycho-
logical phenomena, characterizes such relationship
and interaction of elements of the ergatic system,
which leads to the infringement of special feature of

transport — its security. These phenomena are ob-
jective and do not depend on legal characteristics of
the offense; 2) the crime mechanism in criminal law
sense specifies criminological mechanism of a crime,
showing ways of forming of criminal consequences
as legal categories. In criminal law concept only le-
gally relevant circumstances are included, i.e. con-
stitutive elements of a crime. They vary, depend on
many factors, including legislative technique.
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Abstract. In the article the question of theoretical model of the corporate (collective)
criminal liability is considered. The author defines the factors socially causing the corpo-
rate (collective) criminal liability, demonstrates the correlation of collective civil, admin-
istrative and criminal liability, analyzes the mechanism of criminal activity of corporate
(collective) formations. In the work the conclusion is made that the corporate (collective)
criminal liability should be carried out only when other measures (of civil law, administra-
tive character), applied to collective formations, are not capable to restore social justice
and to prevent performing of the new deeds causing or capable to cause damage (harm)
to the public relations protected by the criminal legislation. The mechanism of illegal
activity of corporate (collective) formations is generated by criminal corporate culture
under which it is offered to understand the policy, the way of management, the course of
activity or practice of corporate (collective) formation as a whole or in its structural divi-
sions in which process the illegal activity on behalf of and (or) in interests of corporate
(collective) formation is supposed, encouraged or is the result of connivance of the per-
sons who are carrying out the functions of its management. Besides, in the article there is
the definition of the conditions of the corporate (collective) criminal liability, the circum-
stances excluding criminality of activity of legal entities and other collective formations,
the punishments and other measures of criminal legal character which can be applied to
the collective subject.

Keywords: jurisprudence, criminal liability, corporate culture, corporate formation, legal
entity, collective subject, corporate fault, a subject of responsibility, social conditionality,
public danger, comparative analysis.

model of the corporate (collective) criminal li-

ability are the idea about the necessity of dis-
tribution of criminal delict capability on corporate
(collective) formations and the conclusions that:

1) social conditionality of the legislative regula-
tion of corporate (collective) the criminal liability in-
cludes the set of following factors: a) corporate (col-
lective) formations, being the basis of political, social,
economic and legal system of the state, are capable
to carry out deeds possessing high degree of public
danger; b) the socially dangerous deeds of corporate
(collective) formations have relative prevalence; c)
the adverse dynamics of socially dangerous activity
of corporate (collective) formations is caused by vari-
ety of political, economic, organizational, legal, tech-
nical, social and psychological determinants; d) lack
of regulation of corporate (collective) liability within
the frameworks of the criminal law causes negative
consequences of ecological, economic, criminal, legal
character; e) the difficult structure of management

The basis of construction of the theoretical

of corporate (collective) formation makes it inconve-
nient, and sometimes impossible, to identify natural
persons involved in crime commission; f) the crimi-
nal law means of struggle against socially dangerous
deeds of corporate (collective) formations are more
effective in comparison with civil law and adminis-
trative methods; g) Russia is obliged to consider the
international standards and the recommendations,
concerning criminal law methods of struggle against
socially dangerous deeds carried out by corporate
(collective) formations; h) at the international level
the states render legal aid to each other in prosecu-
tion of criminals often only in criminal cases, and
wrongful (socially dangerous) activity of corpora-
tions has more and more transnational character;

2) establishment of criminal law sanctions
concerning legal entities and other corporate (col-
lective) formations will allow influencing more ef-
fectively already criminalized deeds, and also new
kinds of socially dangerous activity; will strengthen
protection of interests of the person, the society

© Antonova EYu., 2014
*
Khabarovsk State Academy of Economics and Law.
[mugiwara@rambler.ru]

45, Amursky boulevard, Khabarovsk, 680000.
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and the state against socially dangerous deeds of
corporate (collective) formations; will create the of-
ficial (centralized) statistics reflecting the quantity
of committed socially dangerous deeds by corpo-
rate (collective) formations, and also conditions for
fast and inevitable liability for encroachments on
the objects protected by criminal law;

3) bringing only individual subjects of the crime
operating on behalf of and (or) in interests of corpo-
rate (collective) formation to criminal liability does
not influence the activity of the corporate (collec-
tive) formation itself which continues to commit
socially dangerous deeds, but already with the help
of other natural persons, using more perfect meth-
ods of concealment. The corporate (collective)
criminal liability is capable to influence corporate
culture and designing of the system of control and
the programs on maintenance of observance of the
legislation. Wherein corporate (collective) criminal
liability should not exclude criminal liability of the
natural person (persons) illegally operating on be-
half of (or) in its interests;

4) the corporate (collective) criminal liability
should be carried out only when other measures (of
civil law, administrative character), applied to the col-
lective formations, are not capable to restore social
justice and to prevent committing of the new deeds
causing or capable to cause damage (harm) to the
public relations protected by the criminal legislation.

Construction of the theoretical model of the
corporate (collective) criminal liability should be
based on the rules of legislative technique devel-
oped in the theory of criminal law. In particular,
such a criterion as the character and the degree of
public danger of the deed first of all should be on
the basis of interbranch differentiation of legal re-
sponsibility.

The character of public danger of the deed is
understood as the qualitative characteristic of this
sign which depends on the value of the object of
encroachment. So revising Art. 2 of the Civil Code
of the Russian Federations the objects of civil law
protection are the legal status of participants of
the civil turn, law of property and other real rights,
the rights to results of intellectual activity and the
means of individualization which are equal to them,
(the intellectual rights), contractual and other obli-
gations, and also other property and personal non-
property relations. As LLA. Klepitsky fairly notices
civil law mechanisms of protection of various inter-
ests are effective only in the case of conscientious-
ness of all participants of the arisen relation when
the parties being assured of their correctness argue
on the civil rights and obligations of each other.
Civil law is powerless in the struggle against unfair
participants of the market who plan swindles in ad-
vance including ways of avoiding liability for deeds®.

! Klepitsky I.A. The System of Economic Crimes. M., 2005.
P. 187-188.

Correspondingly the objects of civil law protection
are public relations regulating the civil rights and le-
gitimate interests of citizens and legal entities.

The person, the rights and freedoms of the per-
son and the citizen, health of citizens, sanitary and
epidemiologic well-being of the population, public
morals, environment, government procedure, pub-
lic order and public safety, property, lawful econom-
ic interests of natural persons and legal entities, the
society and the state are objects of administrative
and legal protection (Art. 1.2 of the Code of Admin-
istrative Offences of the Russian Federation).

The objects of criminal law protection are: the
rights and freedoms of the person and the citizen,
property, public order and public safety, environ-
ment, the constitutional system of the Russian Fed-
eration, peace and safety of mankind (Art. 2 of the
Civil Code of the Russian Federation). But an exclusive
prerogative of the criminal legislation is for example
protection of human life, the constitutional system
of the Russian Federation, maintenance of peace
and safety of mankind. Thus, the system of objects is
criminal legal protection is wider than those objects
which are protected by other branches of law.

The degree of public danger of crime is the
guantitative characteristic of deeds of the same
character. Proceeding from it the criminal liability
should come in case of committing of the deeds
encroaching on the most valuable public relations,
the good, the interests protected only within the
frameworks of criminal law (for example, life), as
well as in case of committing of the deed which by
the character of public danger corresponds both to
a crime, and an administrative offence (the Crimi-
nal Code of the Russian Federation and the Code of
Administrative Offences of the Russian Federations
are supposed to protect health of citizens, environ-
ment, property, etc.), but by the degree of public
danger it is recognized criminal. For example, col-
lective formations frequently:

— carry out enterprise activity with infringement
of the conditions provided by the license. So,
the security guard of the LLC is admitted to pro-
tection of the object not having the certificate
of the private security guard given out by law
enforcement bodies and confirming his status,
he has not been insured at the expense of the
means of the LLC in the case of death, mutila-
tion or other damage of health in connection
with realization of security activity. In another
case the LLC, carrying out activity in the field
of passenger auto transportations, regularly
violated the Regulations of 20th August, 2004
Ne 15 about features of working hours and the
time of rest of drivers adopted by the order of
the Ministry of Transport of the RF2.

2 Archive of the Arbitration Court of Karachaevo-Circassian
Republic for 2010. Case Ne L25-305/2010; Archive of the Arbi-
tration Court of the Vladimir Area: 2010. Case Ne 1 1-1413/2010.
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— make or realize the goods and production, not
meeting the requirements of safety of life and
health of consumers. So, the LLC carries out the
sale of alcoholic production with the expired
term of validity or with unlimited term of valid-
ity, but mismatching the requirements of state
standards and sanitary rules, namely with pres-
ence of extraneous inclusions in the form of
small dark and light particles of fiber in it, and
also inappropriate to hygienic requirements of
safety by physical and chemical indices?;

— violate the requirements of fire safety, includ-
ing at realization of the activity connected with
the organization of mass events and*, etc.

As it is marked in the definition of the Constitu-
tional Court of Germany, criminal law should not be
applied everywhere where there are infringements
of life of the society, but should be limited to pro-
tection of the basic values of social order®. Thus, ne-
cessity and expediency to apply criminal law sanc-
tions to corporate (collective) formations arise in
the cases listed above when similar deeds involve
heavy consequences. Civil law and administrative
sanctions appear not only inefficient (useless), but
also in such situations because there is discrepancy
in the degree of public safety (harm).

The degree of public danger can be defined as
the comparative size, which develops from public
danger of the deed and public danger of conse-
qguences of this deed, and also public danger of the
person (including collective), who committed this
deed While defining the degree of public danger
of the deed it is necessary to define the fault form,
motives, the way, conditions of commission of the
deed, severity of the following consequences, the
sizes of possible harm, etc. If we compare adminis-
trative offences and crimes the discrepancy of the
listed circumstances will be found out. For example,
part 2 of the Art.8.6 of the CAO of the Russian Fed-
eration provides administrative liability for dam-
age of the earth, i.e. destruction of a fertile layer of
the earth, and equally for spoiling the earth as the
result of violation of rules of the management of
pesticides and agrochemicals or other substances
and production and consumption wastes that are
dangerous to health of people and environment.
In turn, part 1 of Art. 254 of the Criminal Code of
the Russian Federation provides criminal liability
for poisoning, pollution and other damage of the
earth with harmful products of economic and other
activity owing to infringement of rules of the han-
dling of fertilizers, stimulators of growth of plants,

3 Archive of the Arbitration Court of Kostroma Area 2010.
Case A31-1430/2010; Archive of the Arbitration Court of Sverd-
lovsk Area 2010. Case Ne A60-9655-2010-C-10.

*  Archive of the Dolinsky City Court of the Sakhalin Area for
2009. Case 5-23/2009; Archive Aleksandrovsk-Sakhalin of city
court of the Sakhalin area: for 2010. Case Ne 5-3/2010.

> Zhalinsky A.E. Modern German Criminal Law. M, 2006. P. 16.

chemical weed and pest-killers and other danger-
ous chemical or biological substances at their stor-
age, use and transportation, which entailed harm
to health of the person or environment. Hence,
more serious consequences are necessary for the
criminal liability approach, namely harm to health
of the person or environment should be done. Simi-
lar consequences are not required in the case of an
administrative offence, which testifies to smaller
degree of public danger (harm) of the deed. Bring-
ing legal entities to administrative liability for the
deed declared as the crime by the legislator, leads
to equalizing of the degree of public danger (harm)
that is regarded incorrect.

L.L. Krutikov and A\. Vasilevsky worked out
the following rules of legislative technique. First, in
the course of interbranch differentiation the conti-
nuity in kinds of legal liability should be provided.
Secondly, in the law differentiating signs of the ad-
jacent deeds included in various branches of legis-
lation should be defined accurately®. The specified
rules are observed by the legislator not to the full.
For example, in the case of the violation of require-
ments of the fire safety, the fire which has entailed
occurrence and destruction or damage of another’s
property or causing light or average weight of harm
to health of the person, and also in the case of caus-
ing heavy harm to health of the person or death of
the person according to part 6 and 6.1 of Art. 20.4
of the CAO of the Russian Federation (edition of 23d
February, 2013 No 14-FL) an administrative penalty
will be imposed on the legal entity. The natural per-
son operating on behalf of and (or) in interests of the
legal entity in the case of violation of requirements
of the fire safety, which entailed causing heavy harm
to health or death of the person, will answer in crimi-
nal law order (Art. 219 of the Criminal Code of the
RF). It is possible to show infringement of the speci-
fied rules even more evidently on the example of Art.
178 of the Criminal Code of the Russian Federation
which provides criminal liability for not admitting, re-
striction or elimination of competition by numerous
abuses of the leading position. According to Note 4
of Art.178 of the Criminal Code of the Russian Fed-
eration abusing by the person of the leading position
more than two times within three years for which the
specified person has been involved in administrative
responsibility is recognized as numerous abuses of
the leading position. Articles 14.31 («Abusing of the
leading position in the commodity market»), 14.31.1
(«Abusing of the leading position by the managing
subject, which share in the market of the certain
goods makes less than 35 percent») CAO of the Rus-
sian Federation regulates administrative liability not
only for natural persons, but also for legal entities.
Specified in Art.178 of the Criminal Code of the RF
administrative praejudicialis should, in our opinion,

¢ Kruglikov L.L., Vasilevsky A.V. Differentiation of Responsi-
bility in Criminal Law. SPb., 2002. P. 52-54.
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extend and to legal entities, but for this purpose the
criminal law should recognize them as subjects of a
crime.

It is impossible to forget about public danger of
legal entities themselves and other corporate (col-
lective) formations which are carrying out wrongful
activity. That, in our opinion, is defined not only by
that harm which is caused or can be caused as the
result of committing socially dangerous deeds, but
also by criminal corporate culture which, being de-
fined through samples of office behavior, is based
on priorities and the values dominating in the cor-
porate (collective) formation (as a rule, this is aspi-
ration to receive the maximum profit (super profit)
in any ways at a minimum of expenses).

Foreign scientists notice that to keep profit, to
remain in the unstable market, to reduce expenses
of the company or to get rid of competitors of busi-
ness, corporations permit environmental pollution,
participate in financial frauds and manipulations,
fix prices, create and support dangerous working
conditions, make dangerous products deliberately,
etc. Such actions are carried out by order of or with
a silent consent of the management and more of-
ten are supported by operative norms and organi-
zational subcultures’.

The given circumstance promoted the situation
when in some countries (Finland, Poland, Hungary,
Bosnia and Herzegovina, Lithuania, Switzerland,
India®) while designing conditions of the corporate
criminal liability legislators focused special atten-
tion to criminal corporate culture which actually
leads to offences of criminal law character. The
analysis of the criminal legislation of the specified
countries allowed coming to the conclusion that
the corporate fault based in criminal corporate cul-
ture, consists of either deliberate infringements by
the persons who are carrying out administrative
functions (including by encouragement, approval
or connivance of wrongful activity on behalf of and
(or) in interests of the corporation), or anonymous
collective nature at decision-making, or in the omis-

7 Simpson S.S. Corporate crime, law, and social control. Cam-
bridge University Press, 2002. P. 7.

¢ The Penal Code of Finland. URI: hllp://wwvv.leg-islation-
line.org/doctimenls/id/15529 (reference date: 7.01.201 1); Po-
land Act of 28th October 2002 on Liability of Collective Entities
for Acts Prohibited under Penalty // Journal of Laws of 27th No-
vember 2002. Ne 197/1661; Criminal Code of Bosnia and Her-
zegovina // Official Gazette of Bosnia and Herzegovina. 2003. Ne
3; the Criminal Code of the Lithuanian Republic / transl.from
Lith. by V.I. Kazanesken; scien. ed. by V.Pavilonis. SPb, 2003; the
Law on Crimes on the Basis of untouchability 1955 // the Crimi-
nal Code of India / transl. from English by A.S. Mihlin; ed. by
B.S. Nikiforov. M., 1958. P. 238-239; Bikiukov N.N. Criminal li-
ability of Legal Entities for Crimes in the Economic Sphere (Ex-
perience of Foreign States). M., 2008. P. 30; Krylova N.E. Crimi-
nal Liability of Legal Entities (Corporations): Comparative Law
Analysis // Interaction of the International and Comparative
Criminal Law: a textbook / scien. ed. by N.E. Kuznetsova; ed. by
B.S. Komissarov. M, 2009. P. 91.

sions admitted at formation of the corporate policy.
Such omissions result in regular infringements of
legislative instructions which become a norm in
corporation activity, and, as consequence, lead to
a crime. The corporate fault can unite fault of vari-
ous individuals operating on behalf of and (or) in
interests of the corporation. In such a situation it is
not always obviously possible to establish, whose
actions (inactivity) were the main immediate cause
of the following consequences. In our opinion, only
the independent corporate (collective) criminal li-
ability in this case is admissible.

Sociological researches of the numerous orga-
nizations show that each member of the organiza-
tion should accept those cultural samples that are
characteristic for the given organization; otherwise
he simply cannot work and co-operate effectively
with other participants of organizational processes.
From here corporate (organizational) culture is de-
fined as the set of ideas, corporate values and the
norms of behavior inherent only in this organization
and formed during joint activity for achievement of
general goals®.

In the collective subject or community (the en-
terprise, the corporation) the action of the power-
ful factors influencing individual will of separate
members of this community is found out. There are
interesting conclusions of criminological researches
that with inclusion of an individual participant of
this “collective” in the community with illegal ac-
tivity because of the overestimated evaluation of
interests of the community constrained motives
which would appear sufficient to hinder illegal, but
individual act weakened. Readiness of an individual
member of the community to follow requirements
of legal interdictions is encouraged by means of
the so-called technique of collective neutralization
which allows a member of community to find le-
gitimating of the deviating behavior. Social depen-
dence of an individual member of the community
and an imaginary ethical neutrality of economic
crimes against which the individual sanction of the
criminal legal or administrative norm fades are fre-
quently added to it*°.

The raised public danger of corporate (collec-
tive) formations and high level of stability of their
wrongful activity are caused by close interrelation
between workers of the legal entity, coordination of
their actions, selection of professional shots, pres-
ence of the corrupted connections in public man-
agement personnel, seeking economic gains, con-
trol of the organized crime.

Revealing the features of criminal activity of
holding corporations, experts mark the latent es-
sence of actions made by them which is difficult for

°  Frolov S.S. Sociology of the Organizations. M., 2001. P. 123-133.

1 Ivanov L. Administrative Responsibility of Legal Entities //
the Law. 1998. Ne 9. P. 90.
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defining without special investigation, and the latent
criminal character of business chains and mecha-
nisms of operations done, and also external legality
from the point of view of criminal law of each sepa-
rate action or operation. It is important that per-
sons without the criminal past who quickly adapt to
changes in legislations and new methods of struggle
of law enforcement bodies on detection and disclos-
ing of such crimes frequently participate in the given
operations. Operations themselves are characterized
by complexity, usage of many ways, a multi-variant
approach that requires special knowledge and expe-
rience from workers which they do not have. In turn,
participants of criminal operations have advisers or
the security services consisting of the former work-
ers of law-enforcement bodies*'.

In 1999 the Association of the American judges
carried out the research which showed that cor-
porations use more than 3, 5 thousand criminal
schemes which, first, break 10 thousand various
legal norms and rules and, secondly, are constantly
improved, and the legal system of the USA is so dif-
ficult and complicated in this sphere that the real
situation is extremely difficult to understand, if at
all possible®2.

Instability of the Russian legislation practically in
all branches of law also assists the collective forma-
tions which have possibility to commit wrongful (so-
cially dangerous) deeds, avoiding fair punishment.

It is interesting for the Russian legislator that
the preventive function of measures of criminal
law character concerning corporate (collective)
formations (for example, in the USA and Norway
the question on corporate culture is raised when
punishment is imposed) consists of prevention of
committing crimes by them by means of changing
corporate culture concerning the organization and
the control of the persons operating on behalf of
and (or) in interests of the corporate (collective)
formation.

The comparative analysis of foreign criminal
legislation allows concluding that the mechanism of
illegal activity of the corporate (collective) forma-
tions, generated by criminal corporate culture, in-
cludes: a) absence on the part of the corporate (col-
lective) formation of appropriate care concerning
selection of the natural persons operating on behalf
and (or) in its interests; b) absence of the appropri-
ate control over the specified persons; c) absence
of organizational measures (effective programs) on
maintenance of observance of the legislation, di-
rected to detection and prevention of crimes, and
also to discipline the persons who are carrying out
functions of management of the corporate (collec-

""" Gaponenko V.E Melnikov A.B., Eriashvily N.D. Financial
and Legal Features of Criminalization of Holding Corporations.
M., 2003. P. 26.

2 The USA: Damage from Corporate Criminality - $200 Bil-
lion a Year // URL: http://www.oxpaha.ru/view.asp? 15077.

tive) formation, its representatives and employees
not to allow repeated commission of socially dan-
gerous, illegal deed on behalf and (or) in interests
of the corporate (collective) formation.

In our opinion, it is necessary to understand as
criminal corporate culture

a policy, a way of management, a course of
activity or practice of corporate (collective) for-
mation as a whole or in its structural divisions in
which process illegal activity on behalf of and (or)
in interests of the corporate (collective) formation
is supposed, encouraged or results in connivance
of the persons who are carrying out functions of
its management.

Distinction between kinds of legal liability is
defined including by its purposes. The punish-
ment purposes as the forms of realization of the
criminal liability are restoration of social justice
and prevention of crimes. Social justice restora-
tion is reached first of all by application to the
person who committed a crime, the punishment
corresponding to the character and degree of pub-
lic danger and other circumstances of the action
done, and also by compensation of the damage
caused to the person, the society and the state.
The main objective of criminal punishment con-
sists of preventing the guilty person to do new
harm to the person, the society and the state and
also to keep others from commission of crime (the
general and private prevention).

Article 3.1 of the CAO of the Russian Federation
allocates only one purpose of administrative pun-
ishment that is prevention of new offences both by
the offender and by other persons. Thus in the giv-
en norm nothing is said about restoration of social
justice which can be reached only by imposition of
the punishment which is proportional to the weight
of the deed. The aim of civil law liability is reduced
only to compensation of the legal relations caused
to certain subjects, losses, payment of forfeit (fines,
penalties). As V.I. Sergeevich wrote «the criminal
offence leads to the punishment which makes up
the subject of criminal law; and torts do not lead
to punishment but only to the indemnification»*3.

Wherein the penal sanctions as follows from
the developed arbitration practice, should be pro-
portional to the suffered losses and in any case
should not exceed the sum of the basic debt. Pe-
nal sanctions are called to carry out functions of
additional indemnification of the harm caused to
the affected party and stimulus of the unfair party
to execute taken up obligations*. Hence, civil law
compensation of the caused harm reaches resto-

B Sergeevich V.I. Lectures and Researches on Ancient History

of Russian Law. M., 2004. P. 253.
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ration of the broken law, i.e. civil law measures on
harm compensation are referred to as promoting
restoration and compensation®>.

Thus, civil law liability is one of forms of the
state compulsion, connected with application of
sanctions of the property character directed to
restoration of the violated rights and stimulation
of normal relations of participants who are legally
equal in rights of the civil turnover!®. Wherein the
basic principle of civil law liability is the principle of
atonality, i.e. it is applied only in the event if the af-
fected party shows the initiative in the question of
claiming damages?'’.

The opponents of the application of criminal
law sanctions to collective formations consider it
inexpedient to claim the criminal liability against
them because in case of illegal activity of the en-
terprise it can be liquidated in civil order. However
it is necessary to agree with S.G. Kelina who con-
siders that liquidation of the legal entity in civil
law order is connected only with the application of
a complex of measures of property character (for
maintenance of calculations with the persons work-
ing under the labor contract, creditors and other
persons)®. In case of infringement of the public re-
lations protected by criminal law, civil law measures
are inadmissible. For example, committed deed has
done heavy harm to health of people or an essential
damage to the environment or has caused, even on
imprudence, death of a person or mass destruction
of animals or water biological resources. Can we in
the given cases speak about civil or administrative
liability? We think we can not.

It proves to be true also by the data of the so-
ciological interrogation. The overwhelming major-
ity of the respondents interrogated by us consider
application of administrative sanctions impossible
in cases if a consequence of the deed was death of
the person (536 respondents — 100 %), harm to
health of the person (483 — 90,1 %), violation of
constitutional rights and freedoms of the person
and the citizen (472 — 88 %); considerable or large
(especially large) damage (369 — 68,8 %), essential
change of the radioactive background (311 — 58 %),
ecological catastrophe (491 — 91,6 %). Only 53 re-
spondents (9,9 %) think application of administra-
tive sanctions possible in cases of harm to health of
the person, 64 (12 %) — violation of constitutional
rights and freedoms of the person, 167 (31,2 %) —

5 Gorbuza A.D,, Suharev E.A. The Structure of Criminality//
Questions of Perfection of Criminal Law Rules at the Present
Stage. Sverdlovsk, 1986. P. 11.

' Civil Law: Textbook: in 2 v. / ed. by of E.A. Sukhanov. M.,
1998. V. 1. P. 172-173.

17 Struggle against Activity of Legal Entities as Subjects of the
Organized Criminal Activity (Problem Statement).
8 Kelina S.G. Responsibility of Legal Entities in the Project of

the Criminal Code of the Russian Federation // Criminal Law:
New Ideas / ed. by S.G. Kelina, A.V. Naumov. M., 1994. P. 53-54.

causing of considerable or large (especially large)
damage, 225 (42 %) — essential change of the ra-
dioactive background, 45 (8,4 %) — caused ecologi-
cal catastrophe. There were approximately equal
numbers of opinions of respondents on possibility
of application of administrative sanctions in cases,
if the consequences of the deed were mass death
of animals (299 respondents or 55,8 % — were for;
237 or 44,2 % — against), pollution of atmospheric
air (298 or 55,6 % — for; 238 or 44,4 % — against),
pollution of waters (298 or 55,6 % — for; 238 or
44,4 % — against), earth damage (296 or 55,2 % —
for; 240 or 44,8 % — against).

Besides, unlike torts where penalty, for example
for ecological harm, is possible only in that degree
in which it is possible to estimate it monetarily, in
criminal law relations the done ecological harm can
be estimated not only in money terms, but also
from the point of view of significance of ecological
consequences that took place or are possible in fu-
ture®. As E.N. Zhevlakov fairly specifies , «it is im-
possible to impose civil liability on the legal entity
in cases, when consequences of the deed cannot
be estimated in money terms by existing methods
(gradual drying out of woods from emissions in air
of harmful substances, pollution of reservoirs, soil)
when harm is done to health of people (you will
not estimate it in money), when the true sizes of
ecological catastrophe can be defined only at the
expiration of a long period of time»?°. The similar
situation develops at the enterprises which are not
providing safe (harmless) working conditions. The
damage caused to health of persons, working in the
conditions which are not meeting the requirements
of safety and hygiene, is impossible to estimate at
once as it has an accumulating character. In particu-
lar, the dust content (gassed condition) of a work-
ing zone or the maintenance of inadmissible level
of carcinogens at the workplace affects health after
a long period of time, as a rule, when the person
has already left the service or has retired.

It is impossible to forget that in ecological civil
law relations the causal relationship between illegal
behavior and the following harm in some cases can
take general forms. So, while prosecuting for the
harm done to health of citizens, in case of absence
of a precisely defined doer of the harm, damage in-
demnification under the court decision is made at
the expense of ecological funds where payments of
the enterprises for standard and emissions above
permitted standard, dumps of harmful substances
are made. In criminal law relations the causal re-
lationship is more concrete. In the conclusion of
ecological, sanitary ecological examination the con-

¥ Petrov V.V. Ecological Crimes: the Concept and Corpus De-
licti // the State and Law. 1993. Ne 8. C. 92.

2 Zhevlakov E. To the Question on Responsibility of Legal
Entities for Commission of Ecological Crimes // Criminal law.
2002. Ne 1. P. 11.
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Table 1

The sums of the administrative penalties imposed by courts of the general jurisdiction
and Justices of Peace of the Russian Federation on legal entities 2005-2011 (rubles),

and also the sums of the collected penalties

(according to the Judicial Department at the Supreme Court of the Russian Federation)*

The sums of penalties
(rubles)

Years

2005 2006 2007 2008 2009 2010 2011

’I:ll':cl»i’:iz‘;:iil:lyﬂtg eat;l::;ﬁn 2199321;1011 777 million 1.4 milliard 1 milliard 14 milliard 30 milliard 18 milliard

! 8 ’ ’ 633,7million 570 million  309,8 million ~ 737,9 million
period thousand
Collected under the 28 million 1 milliard
taken decisions in the 997,2 88 million 172,6 million ~ 234,3 million  274,8 million ~ 521,7 million 1

. . 543,2 million

accounting period thousand
Gl gtk no data no data 24,7 million 39,5 million 55,2 million 101,4 million ~ 113,7 million

of last years

* the Report of Judicial department of the Supreme Court of the RF on consideration by federal courts of the general
jurisdiction and Justices of Peace of cases of administrative offences in 2005-2011 (Form Ne 1-AII).

crete source of the harm done is defined?’. Such a
source can just be any collective formation.

Attention is attracted by the size of the admin-
istrative penalty which cannot be compared with
the criminal penalty. For example, according to
part 2 Art. 8.6 of the CAO of the Russian Federa-
tion damage of the earth results in imposing of the
administrative penalty on legal entities — from 30
000 to 40 000 rubles or administrative suspension
of activity for the term up to 90 days. According to
Judicial department at the Supreme Court of the
Russian Federation in 2008, 2009, 2010 and 2011
courts of the general jurisdiction and justices of
peace for committing an offence provided by part 2
of Art. 8.6 of the CAO of the Russian Federation,
administrative punishment was imposed on 25,
38, 61 and 75 persons correspondingly (from them
legal entities — 18, 20, 15 and 30). The penalty
was imposed in 2008 on 24 persons, in 2009 —
on 35 persons, in 2010 on 60 persons, in 2011 —
on 72 persons (penalty total sum is 469 088 rubles,
612 500 rubles, 527 500 rubles, 995 000 rubles cor-
respondingly), suspension of activity was applied in
2008 with respect to 1 person, in 2009 with respect
to 3 persons, in 2010 with respect to 1 person and
in 2011 with respect to 3 persons.

At the same time earth damage (part 1 of
Art. 254 of the Criminal Code of the Russian Federa-
tion) in criminal law order leads to imposing pen-
alty on the natural person at the rate to 200 thou-
sand rubles or at the rate of wages or other income
of the condemned for the period of about eighteen
months. Corporations in foreign countries are ex-

21 Petrov V.V. Ecological Crimes: the Concept and Corpus De-
licti //the State and Law. 1993. Ne 8. C. 92.

posed to the penalties reaching several millions of
dollars in criminal law order for similar deeds.

Softness of punishment, in our opinion, pro-
motes the situation when legal entities either avoid
negative legal consequences for themselves since
payment of (insignificant) penalties is written off on
business risk, or consequences are transferred to
consumers by means of raising prices.

AV. Naumov specifies that fine sanctions, for
example for ecological crimes, should make involve-
ment in the industrial and other activity, which
causes damage to environment both for the enter-
prise as a whole, and for all its employees unprofit-
able whenever possible economically. And it is only
possible to reach by means of criminal law sanc-
tions®. Thus, the question of expansion of kinds of
punishments of economic character deserves the
most intent attention. Such punishments, in our
opinion, are capable to make involvement in crimi-
nal activity unprofitable.

Opponents of the application of criminal law
sanctions to legal entities suggest strengthening
of material liability for illegal activity of the enter-
prise within the framework of civil, tax, financial,
administrative law. It is necessary to say that now
the size of the administrative fine can be impressive
enough. In particular, the analysis of practice of the
Federal Antimonopoly Service (FAS) of consider-
ing the cases about administrative offences shows
that the size of the administrative penalty for the
unfair competition reaches in some cases reaches
several millions rubles. So, the deputy head of the
FAS A.B. Kashevarov, having considered the re-

22 Naumov A. An Enterprise on the Dock? // The Soviet jus-
tice. 1992. Ne 17-18. P. 3.
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port and case materials Ne 1 14.33/299-08 against
LLC «<AUTO WORLD» found it guilty of committing
the administrative offence provided by part 2 of
Art. 14.33 of the CAO of the Russian Federation,
establishing liability for unfair competition. The ac-
tions of LLC «AUTO WORLD» consisted of introduc-
tion in the turn of the goods with illegal use of re-
sults of intellectual activity and the means of an in-
dividualization of the legal entity which are equal to
them, the means of individualization of production,
work, services. From the report presented by the LLC
«AUTO WORLD» on profits and losses for 2007, the
gain from services in realization of the goods at re-
tail made 982 674 000 rubles. The organization was
subjected the penalty at the rate of 25 528 820 rub-
les®. Accordingly the size of the administrative pen-
alty was 2,6 % of the gain of the offender from the
sale of goods (work, service). Impressiveness of
the size of the penalty actually was insignificant
for the specified organization, therefore to speak
about prevention of administrative influence on
the infringer and other persons in such a situation
is not necessary, as benefit from wrongful activity
is obvious.

Besides, the judiciary practice analysis shows
that the penalty imposed in administrative law or-
der is collected extremely seldom. In table 1 the
sums of the administrative penalties imposed by
courts of the general jurisdiction and justices of
peace of the Russian Federation on legal entities in
2005-2011, and also the sums of the collected pen-
alties are shown.

From the data shown in table 1 it is visible that
in 2005 13,18 % of the sums from the general num-
ber of the penalties imposed by the decision, in
2006 — 11,32 %, in 2007 — 12,33 %, in 2008 —
14,34 %, in 2009 — 1,88 %, in 2010 — 1,72 %,
in 2011 — 8,24 % were only collected.

At last, civil law sanctions and administrative
punishments are deprived of that negative social
estimation of a committed deed which is charac-
teristic for a verdict of guilty in a criminal case. For
example, administrative liability, according to I.A.
Klepitsky’s opinion, is preferable concerning the
deeds commission of which is not perceived by na-
tional sense of justice as dangerous and roughly im-
moral behavior .

Besides «a criminal trial is much more seri-
ous than administrative or civil legal proceedings
since possibilities of compensation of the caused
damage at it are more real than in other forms of
court procedure»® while «almost nobody is en-

»  The Decision of the Deputy Head of the CAO of 15th Au-
gust, 2008. on Imposing of the Fine for the Case on Administra-
tive Offence. Case Ne 1 1433/299-08 (Moscow).

2 Klepitsky I.A. The System of Economic Crimes. M., 2005.
P. 87.

»  Kuznetsova N.E Codification of Norms on Economic
Crimes // the Bulletin of the Moscow University. Seria 11. Law.

gaged in revealing of the illegal deeds which are
not crimes»?. But even in case of revealing of an
offence quite often there are complexities with im-
posing punishment. It is caused by including short
periods of prescription to make answer for admin-
istrative liability.

Describing civil, administrative and criminal
law methods of counteraction to manufacture and
distribution of counterfeit production, M. Kulkov
names as minuses of a civil-law method, first, low
efficiency in case of struggle against small firms
which frequently disappear by the moment of
delivering a judgment and soon again arise under
other names, and, secondly, difficulties of collect-
ing of the proofs which allow to establish the vol-
ume of the turn of counterfeit production and the
size of losses of the legal owner of the object of
intellectual property. The civil method unlike crim-
inal law does not have possibility of compulsory
collecting of such proofs.

The Criminal law method allows to use to the
offenders such proceeding acts as interrogation,
search and seizure of documents in which result
proofs can be collected. In spite of the fact that be-
cause of inefficient work of law enforcement bod-
ies rather small number of criminal cases is possible
to bring the verdicts of guilty, the process itself of
carrying out of inquiry and investigation can have
already strong influence on offenders?’.

At the same time between crimes (administra-
tive offences) and civil torts there can be relations
of ideal combination which generates possibility of
simultaneous bringing of guilty persons both to civil
law and to criminal (administrative) liability for the
same offence (when in the deed there is combina-
tion of two named delicts)?.

Similar practice was already approved on the
cases of administrative offences. In particular,
guestions of compensation of property damage
and moral harm, caused by an administrative of-
fence are regulated by Art. 4.7 of the CAO of the
RF which leads to norms of civil law at the solving
of the specified disputes. Questions of compen-
sation of property damage are regulated by Art.
12, 13, 15, 16 and Ch. 59, the second part of the
Civil Code of the RF. Wherein if the question on
bringing of the person to administrative liability is
decided by the judge then he is given the right to
solve the question on property damages consider-

1993. Ne 4. P. 19-20.

% Responses to the Project Published of the Criminal Code
of the Russian Federation // The State and the Law. 1992. Ne 6.
P. 89-90.

27 Kulkov M. The methods of Counteraction to Manufacture

and Distribution of Counterfeit Production // The Corporate
lawyer. 2006. Ne 8. P. 48-50.

#  Bezverhov A.G. Crime in the Sphere of Economy and the
Criminal Law // Criminality and Problems of Struggle against it /
ed. by A.L. Dolgova, V.I. Kanygin. M., 2007. P. 119-120.
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ing the case about an administrative offence, in
the absence of dispute on compensation of prop-
erty damage simultaneously with imposition of
administrative punishment?®,

So, the parity of various kinds of collective le-
gal responsibility once again leads to the conclu-
sion about necessity of expansion of the circle of
subjects of a crime at the expense of inclusion of
corporate (collective) formations in their number.

It is necessary to introduce a new category into
the criminal law theory — the collective subject
of a crime (criminal liability). As a whole persons
(natural persons and legal entities) who commit-
ted a crime should be called subjects of a crime
(criminal liability). In our opinion, it is necessary to
understand as the subject of the crime the person
who possesses criminal legal capacity and criminal
capability and who is obliged to give the report for
commission of socially dangerous deed forbidden
by criminal law under the threat of punishment in
accordance with established procedure.

At legislative designing of the corporate (col-
lective) criminal liability it is necessary to recog-
nize that separate crimes (for example, evasion
from payment of taxes and (or) collections from
the organization, illegal business, infringement of
fire prevention rules, etc.) can be committed by
any collective formation that has the status of the
legal entity. Other crimes can be committed by
only those collective formations which carry out
enterprise or other activity in a certain sphere. For
example, infringement of safety rules at objects
of atomic engineering probably is only possible
at the enterprises which are carrying out locat-
ing, designing, building and operation of objects
of atomic engineering; infringement of rules of
the turn of narcotics or psychotropic substances
— at the enterprises having the license for manu-
facture, production, processing, storage, deliv-
ery, realization, sale, transportation, transfer etc.
narcotics, psychotropic substances or substances,
tools or the equipment, narcotics used for manu-
facturing or psychotropic substances, and also
growing plants used for manufacture of narcotics
or psychotropic substances etc. Hence, the collec-
tive subject of a crime (criminal liability) may be
classified into two kinds: general one and special
one. The sort of activity of the legal entity should
the basis of such a classification.

To collective subjects of the crime, capable of
bearing the criminal liability, it is necessary to re-
fer collective formations that have according to the
Russian civil legislation the status of legal entities,
and also foreign legal entities, companies and oth-
er collective formations possessing civil capacity,

»  The Review Concerning the Judiciary Practice Connected

with Imposition of Administrative Punishment to Legal Entities
and Individual Businessmen // Economic Justice in the Far East.
2008. Ne 4.

created according to the legislation of the foreign
states and carrying out the activity on the territory
of the Russian Federation. Punishments can be im-
posed and other measures of criminal law charac-
ter can be applied to the collective formations hav-
ing the status of a legal entity

The collective formations which do not have
the status of legal entities, in case of committing
a socially dangerous deed forbidden by the crimi-
nal law under the threat of punishment, become
subjects of criminal law relations, and accordingly
other measures concerning them of criminal law
character can be applied. The state, federal public
authorities, local governments, other legal entities
that are carrying out some state powers assigned to
them by the federal law, and also the foreign states,
public authorities of the foreign states, other for-
eign state bodies and the legal entities that are car-
rying out separate state powers are not subject to
the criminal liability.

While designing the institution of corporate
(collective) liability it is necessary to be guided by
general provisions of the corresponding branch
of law. The basic principle of the Russian criminal
legislation is the fault principle. Correspondingly
the psychological (subjective) approach to defini-
tion of fault of the legal entity that committed a
crime seems to be most justifying, i.e. fault of the
legal entity should be defined on a dominating
will (depending on the fault of the natural per-
sons that are carrying out the function of man-
agement in it).

The basis of the collective criminal liability must
be committing of the deed that has all signs of cor-
pus delicti provided by the Special part of the Crimi-
nal Code. The collective criminal liability is possible
in the presence of following conditions: a) the deed
was committed on behalf and in interests of the
legal entity; b) the deed is authorized, executed
or admitted on imprudence by the person who is
carrying out functions of management by the legal
entity, or by its representative operating within his
competence, and equally executed or admitted on
imprudence by other employee owing to the insuf-
ficient control over his wrongful behavior (or con-
nivance to him) by the persons who are carrying
out functions of management of the legal entity; c)
the deed consists of not execution or inadequate
execution of the direct instruction of the law estab-
lishing the duty or the interdiction for realization of
certain activity by the legal entity .

It is expedient to regulate in the criminal legis-
lation the norm providing the situation of possible
transformation (by merge, joining, division, allo-
cation, transformation) of the legal entity. Pres-
ence in the Criminal Code of the Russian Federa-
tion such a norm will allow solving the problem of
avoiding of the legal entity of criminal liability by
means of its reorganization. At merge of several
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legal entities or transformation of the legal enti-
ty of one kind into the legal entity of other kind
criminal proceedings should be instituted against
the newly appeared legal entity, in our opinion. At
joining of the legal entity to another legal entity
criminal proceedings should be instituted against
the joined legal entity. At division of the legal en-
tity or at allocation from the structure of the le-
gal entity of one or several legal entities criminal
proceedings should be instituted for commission
of the crime against the legal entity to whom the
rights and duties have passed according to divid-
ing balance under the concluded transactions or
property in connection with which the crime has
been committed. In the given cases the criminal
liability for crime commission should come only
under the condition if the natural person obvi-
ously knew about the fact of the crime made by
the legal entity-predecessor before the end of re-
organization.

The collective criminal liability should be ex-
cluded in case of reasonable risk, emergency,
execution of obligatory for collective formation
decrees, decisions, orders or official explanations
of the state and municipal authorities, the com-
mission by the collective formation of the deeds
containing signs of corpus delicti owing to the act
of nature disaster or other extreme and insuper-
able circumstances. Besides, the collective crimi-
nal liability should be excluded, if socially danger-
ous consequences have come apart from the will
of the collective formation (i.e. out of the sphere
of its control), or socially dangerous consequenc-
es were the result of circumstances which could
not be prevented by its employees, the persons
who are carrying out functions of management,
the bodies, or the collective formation did not
have possibility for observance of the rules and
the norms for which infringement the criminal li-
ability is provided, or it has taken all measures
depending on it which were necessary for ob-
servance of given rules and norms, and also for
prevention of illegal deeds, or deliberate actions
(inactivity) were made by the employee, the per-
son who is carrying out the functions of manage-
ment, or another representative not in interests
of the collective formation, and for the purpose
of causing harm to it.

In our opinion, legal entities can be subjected
to following kinds of punishments: prescribing ju-
dicial control; right deprivation to be engaged in
certain activity; enterprise closing (a branch, the
representation) of the legal entity used for com-
mission of an incriminated deed; property confis-
cation; the penalty; liquidation of the legal entity.
The presented system of punishments meets all
necessary requirements. First, on the basis of the

principle of legality it includes the complete list of
criminal punishments which can be applicable to
the collective subject of the crime. It means that in
case of the legislative regulation of the collective
criminal liability courts will be strictly obliged to
adhere only to this list, they cannot apply the pun-
ishments which were not specified in the given sys-
tem. Secondly, the given punishments are located
in the certain hierarchically set sequence (from
the softest punishment to the strictest). Thirdly,
the given system contains the various kinds of
punishments which are capable adequately to in-
fluence the collective subjects, which committed
crimes. Variety of kinds of punishments will allow
considering all circumstances of the deed in the
course of their imposition.

The listed kinds of criminal punishments, ap-
plicable to collective subjects of a crime, can be
subdivided into three groups conditionally: a) the
punishments directed to restriction of financial
(economic) interests of the collective subject of the
crime (closing of enterprise (a branch, representa-
tives) of the legal entity that was used for commis-
sion of the incriminated deed, the penalty, property
confiscation); b) the punishments directed to re-
striction of the rights of the collective subject of the
crime (right deprivation to be engaged in certain
activity, prescribing the judicial control); c) an ex-
clusive measure of punishment (liquidation of the
legal entity). ther measures of criminal law charac-
ter which can be applied to the legal entity include
publications or other promulgation of the decision
which are carried out at the expense of the legal
entity; suspension of the activity of the legal entity;
special confiscation of the property. Application of
an interdiction for activity realization along with the
specified measures can be used against the collec-
tive formations which do not have the status of the
legal entity.

On the basis of part 1of Art. 60 of the Criminal
Code of the RF fair punishment in the limits pro-
vided by the Criminal Code of the RF should be
imposed on any person who was found guilty of
committing of a crime. When imposing the pun-
ishment on the collective subject of a crime: a) it
is necessary to be guided by the equality principle
before the law on which basis legal entities are
subject to the criminal liability irrespective of the
location, organizational and legal forms, subordi-
nation; b) it is necessary to consider the following
circumstances: the character and degree of public
danger of a crime; an economic gain received from
illegal activity; property and financial and econom-
ic position of the collective subject; realization by
the collective subject of socially significant activ-
ity; the circumstances softening and aggravating
punishment.

Ne 12 (Tom XCVII) AEKABPb 2014



E.Yu. ANTONOVA :ﬂ::ﬂi){ ’1!{‘]1]55][@:

_

References:

1.

2.

11.
12.
13.
14.
15.

16.

18.

19.
20.
21.

22.
23.

Bezverhov A.G. Crime in the Sphere of Economy and the Criminal Law // Criminality and Problems of
Struggle against it / ed. by A.l. Dolgova, V.I. Kanygin. — M., 2007.

Birukov P.N. Criminal Liability of Legal Entities for Crimes in Economy Sphere (Experience of Foreign
States). — M., 2008.

Struggle against Activity of Legal Entities as Subjects of the Organised Criminal Activity (Problem
Statement) // the Site of the Vladivostok centre of research of the organised crime at Law Institute
DVGU. URL: www.crime.vl.ru

Gaponenko V.F, Eriashvily N.D. Financial and Legal Features of Criminalization of Holding Corpora-
tions. — M., 2003.

Gorbuza A.D., Suharev E.A. The Structure of Criminality // Questions of Perfection of Criminal Law
Rules at the Present Stage. — Sverdlovsk, 1986.

Civil Law: Textbook: in 2 v. / ed. by of E.A. Sukhanov. — M., 1998. V. 1.

Zhalinsky A.E. Modern German Criminal Law. — M., 2006.

Zhevlakov E. To the Question on Responsibility of Legal Entities for Commission of Ecological Crimes //
Criminal law. — 2002. — Ne 1.

Ivanov L. Administrative Responsibility of Legal Entities // the Law. — 1998. — Ne¢ 9.

Kelina S.G. Responsibility of Legal Entities in the Project of the Criminal Code of the Russian Federa-
tion // Criminal Law: New Ideas / ed. by S.G. Kelina, A.V. Naumov. — M., 1994,

Klepitsky I.A. The System of Economic Crimes. — M., 2005.

Krutikov L.L., Vasilevsky A.V. Differentiation of Responsibility in Criminal Law. — SPb., 2002.

Krylova N.E. Criminal Liability of Legal Entities (Corporations): Comparative Law Analysis // Interaction
of the International and Comparative Criminal Law / scien. ed. by N.F. Kuznetsova; ed. by B.S. Komis-
sarov. — M., 2009.

Kuznetsova N.F. Codification of Norms on Economic Crimes // the Bulletin of the Moscow University.
Series 11. Law. — 1993. — Neo 4.

Kulkov M. The methods of Counteraction to Manufacture and Distribution of Counterfeit Production //
The Corporate lawyer. — 2006. — Ne 8.

Naumov A. An Enterprise on the Dock? // the Soviet justice. — 1992. — Ne 17-18.

The Review Concerning the Judiciary Practice Connected with Imposition of Administrative Punishment
to Legal Entities and Individual Businessmen // Economic Justice in the Far East. — 2008. — Ne 4.
Responses to the Project Published of the Criminal Code of the Russian Federation//the State and the
Law. — 1992. — Ne 6.

Petrov V.V. Ecological Crimes: the Concept and Corpus Delicti // the State and Law. — 1993. — Ne 8.
Sergeevich V.I. Lectures and Researches on Ancient History of Russian Law. — M, 2004.

The USA: Damage from Corporate Criminality — $200 Billion a Year. URL: http://www.oxpaha.ru/view.
asp? 15077.

Frolov S.S. Sociology of Organizations. — M., 2001.

Simpson S.S. Corporate Crime, Law, and Social Control. Cambridge University Press, 2002.

MNepeBopa sbinonHuna H.U. EmenbaHoBa,
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B XKYPHAJIE MATEPUANIAM
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Boree nodpobHas uHghopmauyusi codepxkumcsi Ha catime MIFOA (Yrusepcumem umeHu O.E. KymacpuHa)

8 pasderne «M30amernbckas desmernibHOCMby, «HayyHble XypHarbl»
http://msal.ru/primary-activity/publishing/scientific_journals/lex_russica/

B >KypHane nybnukytoTcs pesynbraTbl HayYHbIX UCCMEAO0BaHUA U HaydHble cooblieHns ABTO-
pOB, U3NOXeHHble B POPMe Hay4HbIX CTaTel Uin peLeH3ui B COOTBETCTBUN C TemaTukon XKyp-
Hana (oanee — craTbs).

K coTpyaHuyecTBy npurnatuatotcs ABTOpbl — BeAyLUmMe CrneLmanucTbl, ydeHble 1 NpakTuku. Npu
NPOYMX PaBHbIX YCIOBUSIX NPENMYLLIECTBEHHOE NPAaBO Ha onybrnMKoBaHNE UMEIOT:
npoceccopcko-npenogasatensckuin coctas MIMNOA (YHusepcutet nmenn O.E. KytacduHa) —
nepen CoTpyaAHMKaMU UHbIX BY30B U HaYyYHbIX YUpeXaeHUN;

nuua, nMmetoLLme yuyéHole cTeneHn, — nepeq acnupaHTamm 1 conckaTensimu.

OpuH ABTOp MOXET ony6rnvKoBaThb B Te4eHue roga He Goree Tpex CBoux ctaTteil. Bce uckntoye-
HUA HeobXxoaMMO 3apaHee CormnacoBbiBaTh C pedakLUuen.

HanpaeneHue Aemopom cmambu 9nsi ony6nukosaHusi 8 XypHasne cdumaemcs akuen-
mowm, T.e. cornacneMm ABTOpa Ha 3akntoyeHune JIMLeH3MOHHOro Jorosopa O nepegadve npasa
ncnonb3oBaHWsa ctatbk B XypHane «Lex Russica». CogepxaHue gorosopa onybnukoBaHo Ha
cante MIMOA (YHuuepcuteT nmenmn O.E. Kytaduna).

ABTOp HanpaBensieT B pedakumto XXypHana craTblo COrfacHo YCNoBUsSIM 1 NOPSiAKY NpeaocTasre-
HUS1 1 onNyGrMKOBaHMS cTaTen, a Takke TpeboBaHUSIM K OPOPMIIEHMIO CTaTel, pa3MeLLEHHbIM Ha
cante MI'tOA (YuueepcuteT umenmn O.E. KytaduHa). lMpu HecobtodeHuu yka3aHHbIx mpebo-
eaHull pedakyusi ocmaesisiem 3a coboll npaso eepHyms cmambsto Aemopy 6e3 paccmo-
mpeHus.

Ctatbsa HanpaBnsieTcs B pedakuuto. ABTOpYy HEOOXOAMMO 3apernctTpupoBaThCs B CUCTEME,
yKasaB Bce 3anpaluvBaemble AaHHble. s acnupaHmoe u couckamenel obs3atenbHa
Ong 3anonHeHnsa uHopMaLms 0 Hay4YHOM pykoBoauTerne / KOHCYnbTaHTe, ero KOHTakTHas
nHgpopmaumsa (B none «dononHutensHble cBeAeHUs»). B fanbHenwem Ansa oTnpaBku ove-
penHon cTaTbi 3aHOBO BBOAMTL 3TU aHHble He noTpebyetcs. Mpun gobaBneHUn HoBow cTa-
TbM OTKPOETCH OKOLLUKO perucrtpauuu ctaTbW, rae npuBoOAATCHA BCe faHHble O cTaTbe (Co-
aBTOpbl, Ha3BaHWe CcTaTbM, Ha3BaHWE XXypHana, Ha3BaHWe pyOpuKKM, KIYeBbIe CroBa Ha
PYyCCKOM, aHHOTaLMsa Ha pycckoMm, 6ubnuorpadusa Ha pycckoM). TEKCT cTaTbyn NPUKpennsaeT-
CSl K pernctpaunoHHon copme B Buae darna, coxpaHeHHoro B ntobor Bepcum Word ¢ pac-
wunpeHunem .doc, .docx nnu .rtf.

TpeboBaHus K cogepkaHuio 1 06bemMy cTaTbu:

o6beM cTaTbu JOMKeH cocTaBnsATb OT 25 go 50 Thic. 3HakoB (C mpobenamu, ¢ y4eToM CHO-
cok) unun 15-30 ctpanuy A4 (wpudt — Times New Roman, BbicoTa wpudta — 14 NyHKTOB;
MEXCTPOUHbIV MHTepBan — MNONyTOpHbIN, ab3auHbii otcTyn — 1,25 cMm, nonsa: nesoe — 3 cM,
npasoe — 1,5 cM, BepxHee 1 HuxHee — 2 cM). OnybnukoBaHWe mMaTepuanoB MeHbLUEro 1nm
HonbLuero obbema A0OMKHO COrNacoBbIBaTbCS C peaakumen XypHana;

cTaTbs A0MKHA ObITb HaNUcaHa Ha akTyanbHylo TEMyY, OTBeYaTb KpUTEPUIO HOBU3HbI, CoAepXKaTb
onpeaeneHHoe HOBaTOPCTBO B NOAXOAE K U3ydaemown Teme/npobneme;
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LEX WUSSIC:

B CTaTbe AOIMKHbI ObITb OTpaXkeHbl pe3ynbraTbl HAy4YHOro nccnegoBaHnAa, OCHOBaHHOrNoO Ha aHa-
JIn3e TeopeETUYECKNX KOHCprKLI,MVI, HOPMATMBHbIX aKTOB, MaTepunarioB npaBonpmmeHMTeanoﬂ
NPaKTUKKN;

MaTtepwunarn, co,qepmau.mﬂcn B CTaTbe, He A0MKEH OblTb TONbKO ONMcaTerbHbIM, KOHCTaTnpoBaTb
cyulecTByroLlee rnoroxeHmne BeLlen (CTaTbVI, 3Ha4vnTernbHaa 4YacTb KOTOPbIX COOEPXUT BOCMPO-
n3peageHne HopmMaTnBHOro Mmatepuana, 6y,EI,yT OTKJ'IOHFlTbCFl);

B MaTtepuane gornkHa ObITb cobntogeHa C*)aKTOJ'IOFI/I‘-IeCKaFl N nctopmyeckaa TO4HOCTb;
Heobxoanmo o6pau.|,aTb BHMMaHME Ha aKKypaTHOE€ UCNnorib3oBaHMe 3anMCTBOBaHHOIo martepua-
a, TOYHOCTb LUMTUPOBAHUA.

Bce abbpeBnaTypbl M COKpaLLeHusl, 3a UCKIoYeHeM 3aBe10MO OBLLEN3BECTHBIX, AOMKHbI ObITh
paclundpoBaHbl NPY NEPBOM YNOTPEBNeHUn B TEKCTE.

CneayeT TOYHO yKa3blBaTb MCTOYHMK NPUBOAMMbIX B PYKOMUCHK LMTAT, LMGPOBbLIX M haKTUYECKUNX
OaHHbIX.

10. MNpwn ochopmMneHnn ccoinok HeobXoaMMO PYyKOBOACTBOBaTLCA 6ubnuozpagpuyeckum FOCTom
7.0.5-2008. Cchbirikun ohopMnsAoTCs B BUAe NOCTPaHUYHbIX CHOCOK (pas3MeLLaloTcs B TEKCTE Kak
NOACTPOYHbIE BMbnunorpadmyeckme ccbinkn), HyMmepauus cnioLHas (Hanpumep, ¢ 1- no 32-1o0).
CHocku HabupatoTes wpudptom Times New Roman. BeicoTa wpudta — 12 nyHKTOB; MEXCTPOY-
HbI MHTepBan — OANHAPHbIN.

3HaK CHOCKM B TEKCTE CTaBUTCS Nepen 3HaKoM NpenuHaHust (TOYKom, 3ansTon, ABOETOYMEM, TOHKOM C
3ansaTon). MNpumep odopmneHns cmotpute Ha cante MIMOA (YHusepcutet umenun O.E. KytaduHa).
CcblIKU Ha UHOCMpaHHble UCMOYHUKU CriefyeT ykasblBaTb Ha f3blke opuruHana, usberas
abbpeBunatyp 1 Mo BO3MOXHOCTU MaKCMMarbHO crefys TakMm e TpeboBaHUsIM, Kak 1 Mnpu
ochopmneHnn Gubnuorpadum Ha pycckoM SA3bIKe.

Ccbiniku Ha anieKmpoHHbIe pecypchbl cnefyet opopMnsaTe B COOTBETCTBMM C 6ubnuozspagu-
qeckum FOCTom 7.82-2001. HeobxoaMMO yKa3biBaTb 3arofioBOK TUTYbHOW CTpaHULbl pecyp-
ca, <B YIMOBbIX CKOOKax> MOSHbIA agpec MeCTOHaxXOXAeHUs pecypca U (B KpyrblX cKoOKax)
AaTy nocrneaHero noceLleHns BeG-cTpaHuLbl.

11. Tpu odhopmneHnn cnmcka nutepatypbl (6ubnuorpacum) HeobxoaMMo pyKoBOACTBOBaTLCS 6ubsIuU-
ocpaghuyeckum NOCTom 7.1-2003. B Gmbnvorpadmiyeckom Crmcke He yKasblBatoTCsi NMpaBoBble
WCTOYHUKN (HOPMaTUBHbIE aKTbl, CyAeOHble PeLIeHMs] 1 MHas NpaBoNpUMEHUTENbHAsS NPaKTUKa).
Mpumep odopmneHus cmotpuTe Ha cante MIMHOA (YHusepcuTeT umenn O.E. KytaduHa).

XKypHan 3apervicTpupoBaH defepanbHor cryx6oii no Hag3opy B cdepe CBS3M, MHOPMAaLIMOHHBIX TEXHOMOMMIA
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Moanucka Ha XypHan BO3MOXHa ¢ noboro mecsaua.
PacnpocTtpaHsieTcs yepe3 O6beamHeHHbIn kaTtanor «[pecca Poccumn» n UHTepHeT-katanor AreHtctea «KHura-Cepucy.
MoanucHon nHaekc B ob6beanHeHHoMm katanore «[lpecca Poccun» — 11198.
Mpu ncnonb3oBaHun onybrMKOBaHHbLIX MaTepuarnoB XypHana ccbinka Ha «Lex Russica» obsizatenbHa.
MepeneyaTka gonyckaeTcs TOMbKO MO COrMacoBaHWIO C pedakLUmen.
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