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3ammra coctoutcst «24» centsaops 2019 roma B 15:00 Ha 3acemaHum
nucceprainonHoro cosera J[ 212.123.05 na 6a3ze MOCKOBCKOTO TOCYAapCTBEHHOTO
topuauaeckoro yauBepcutera umenu O.E. Kyraduna (MI'FOA) mo ampecy: 125993,
r. Mockga, yn. CanoBasa-Kyapunckas, 1. 7, ctp. 22, 31 AUCCEPTAIMOHHOTO COBETA.

C nmuccepranueid MOXXKHO O3HAKOMUTbCS B OuUOJIMOTEKE M Ha  cailTe
®I'bOY BO  «MOCKOBCKHII TOCYIApCTBEHHBIA  IOPUAUYECKUN YHUBEPCUTET
UMEHH O.E. Kyraduna (MI'TOA)» https://msal.ru/content/ob-
universitete/sovety/dissertatsionnye-sovety/podrobnye-svedeniya-o-zashchitakh-2019/.

ABTopedepaT pazociaH « » 2019 rona.

YueHbli CeKpeTapb TUCCEPTALUOHHOTO COBETA
JOKTOP IOPUINYECKUX HAYK, Mpodeccop 10.B. Crenanenko



OBILIAA XAPAKTEPUCTHUKA PABOTHBI

AKTYyaJIbHOCTh TeMbl HCCJIeA0BaHUsl. B ycinoBusix  ycwiMBarolencs
rnodanu3zald W MEXKIYHapOJAHOM  HMHTErpallud  BO3pacTaeT  3HA4YeHHUE
MEXTOCYJJapCTBEHHOTO COTPYIHUYECTBA C ILEJIBIO OMNpEAENECHUs] OOILIEro BeKTOpa
pa3BUTHUS TOCYJIAPCTB U COBMECTHOTO Pa3pelIeHHs] TAKUX OCTPOCOLMAIBHBIX MPOOIIEM,
KaKk Koppymnius, Oe3paboTuila W CHIDKEHHWE YpoBHs >ku3HU. Oco00ro BHHMaHUS
3aciy’KMBaeT TOT ()akT, YTO B COBPEMEHHOM MHpE Bce OOJIbLIMM aKLEHT JesIaeTcsl Ha
oOecrieyeHre M 3allUTy MpaB U CBOOOJA Tpa)KAaH U Ha TOCTPOCHUE MPABOBBIX U
JEMOKpPAaTUYECKUX FOCYAAPCTB.

[IpyarMass BO BHHMMaHHE CYILIECTBYIOIIME NIPOOJIEMbI IMPAaBOBOW CHUCTEMBI
Poccun, cpemu KOTOpPBIX OTHENBHO CTOUT OTMETUTH IMpoOjeMy obecreueHus
JOCTYMHOCTU U 3(P(PEKTUBHOCTH MPABOCYAMs, @ TAK)KE HECOBEPIIEHCTBO MEXAHU3MOB
IIPABOBOTO PETYIUPOBAHUS OOLIECTBEHHBIX OTHOIIECHUN, MOKHO KOHCTAaTHPOBAaTh, UTO
rOCy/lapCTBEHHAs] BJIACTh BCE JK€ MPEANPUHUMAET MEpbl 10 MX PAa3PEUICHUIO U
YKPEIUICHUIO 3aKOHHOCTHU M IPaBOIOpsIKA B CTpaHe B LEIsIX OOecnedyeHus NpaB U
OCHOBHBIX CBOOOI rpaxkaaH. Tak, moctaHoBieHueMm [IpaButensctBa PO Ne 312 6bina
yTBepkaeHa locynapcreennas mporpamma «IOctuims»!, B peanusanuu KOTOPOH
aZIBOKaType yAeleHO 0c000e BHHMaHHUE, MOCKOJBbKY JOCTH)KEHHE OCHOBHOW €M
OporpaMMbl — pa3BUTHE B OOIIECTBE MPaBOBOW MOJEIM TMOBEACHUS TpakaaH,
IPEOAOJIEHUE NTPABOBOTO HUTMIIM3MA, MMOJIEP)KAHNE YCTOMYMBOTO YBAXKEHHS K 3aKOHY
— HEBO3MOXHO ©0€3 pa3BUTOrO0 M aBTOPUTETHOTO aJBOKATCKOTO COOOIIECTBA.
VcnonHeHne rocyjapcTBEHHON MpOrpaMMBbl INIAHUPYETCSI OCYILIECTBUTh, B YACTHOCTH,
yTEM pa3BUTHS phIHKA NPOQECCUOHATIBHBIX IOPUANYECKUX YCIYT, BKIOYas pa3BUTHE
anBokarypbl. [loaToMy 1Is1 ompeneneHusi akKTyalbHOCTH HMCCIEAYEMOM TEMBbI CIEIyeT
0co00 oTMmeTuTh mnoanporpaMMmy 1 «OOecrneueHue 3amMThl MyOJIMYHBIX MHTEPECOB,

peanu3aluMy NOpaB TPAXKIAH M OPraHU3alMi» TOCYIApPCTBEHHOW MPOrpaMMbl

! Tlocranosnenne IlpaBurensctea PO or 15 ampens 2014 1. Ne 312 (pex. or 30 mapra 2018 r.) «O6
YTBEP)KICHUU TOCYIapCTBEHHOM mporpammbl Poccutickoit @enepanyn «HOctunmsy» [DaexTpoHHbId pecype] //
URL:http://www.consultant.ru/document/cons doc LAW 162180/e93d0cde8e8c4ab0081b0c915397e279¢216
4daf/ (mata ooparmenus: 01.11.2018).
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Poccuniickoii ®@enepaunn «FOcTuus», MOCKOJABKY OJHHM M3 CPEICTB pPealn3alyu
JAHHOW MOJINPOTrPaMMbl SIBJIAETCS MOArOTOBKA M NPUHSATAE HOPMATHUBHBIX ITPABOBBIX
aKkTOB B c(epe aIBOKATyphI-.

beccnopHo, peann3anus rocyJapCTBEHHON IMPOrpaMMbl JOJDKHA 3aTPOHYTh M
OCHOBHOW 3aKOHOJATENbHBIH akT 00 anBokarype — DemepanbHbiii 3akoH «O0
aJIBOKATCKOM JEATENHLHOCTH M afBOKaType B Poccuiickoii @enepanuu»’. OTMETUM, YTO
yKa3aHHbIM 3aKOH, HEB3Mpas Ha CYLIECTBEHHbIM BKIJIAJ B CTaOWIM3aluio cepsl
OKa3aHMs KBATH(PUITMPOBAHHONW FIOPUAMYECKON TTOMOIIH, OCTABHII MPOOEIIBI B MPABOBOM
pPEryJIMPOBAHUM U JIMILIb YACTUYHO ONpPABHAT O0KHAAHUS, KOTOPHIE BO3Jarajii Ha HEro
UCCIIEI0BATENN aJBOKATYPhl U NPAKTHKYIOIIME aJBOKAThl, B CBSI3U C YE€M JOBOJIBHO
4acTO BBIABUIAOTCS MPEIJIOKEHUS 10 BHECEHUIO B HETO M3MEHEHHI. B HOpMaTuBHOU
perinaMeHTaluy NPUHUMUIIOB OPraHU3alMud M ACSATEIbHOCTHM aJBOKAaTypbl, Ha Hall
B3TJISI/], TAKKE UMEIOTCS CYIIECTBEHHBIE HEIOCTATKU, KOTOPhIE HEOOXOIUMO YCTPAHUTb.

[Ipn 3TOM, HECMOTps Ha BBIABUIAEMbIE KAK YYEHBIMU, TaK M MPAKTUKAMHU
NpeasIoKeHUs 00 M3MEHEHHHM 3aKOHOJATENbCTBA 00 aJBOKAType, MPUHIIMIBI TaK M
OCTAIOTCS JI0 CHUX TMOP B TOM BHJE, B KOTOPOM OHHM OBUIN 3aKPEIICHBI €Ie B MEePBOU
penakuuu dDenepanbHoro 3akoHa «OO0 aJBOKATCKOW NEATEILHOCTH M aJBOKaType B
Poccuiickonn @enepanum»: aagBoKaTypa ACUCTBYET HA OCHOBE IPUHIUMIIOB 3aKOHHOCTH,
HE3aBUCHUMOCTH, CAMOYIIPABJICHHS, KOPIIOPATUBHOCTH, & TAKXKE ITPUHIIUIIA PABHOIIPABUS
aZBOKaToOB (MyHKT 2; cTaThsi 3). Mexay Te€M HMEHHO MPHUHIUIIBI SIBISIOTCS TEM
byHIaMEHTOM, KOTOPBIH JISKUT B OCHOBE aJBOKATYPHI, M €CIU TUIAHUPYIOTCS KaKue-
MO0 M3MEHEHUS! 3aKOHOJATEIbCTBA, TO, OE3YCIOBHO, B MEPBYIO OYepelb HEOOXOAUMO
00paTuTh BHUMAaHHE UMEHHO Ha MIPUHIUIIBI.

W3yyenue OCHOB OpraHM3allid H JACSATEIBHOCTA aJBOKATyphl, O€3yCIIOBHO,

npeamnojgaract IpoBCACHHUC HCCICAOBAHUA HE TOJbBKO B paMKax HaHHOHaHBHOﬁ

2 Tloctanosnenue IlpasutensctBa P® ot 31 mapra 2017 1. Ne 370 «O BHeCeHWHM W3MEHEHUH B
rocyaapcTBeHHyio mporpammy Poccuiickori ®enepanun  «tOctunus» [Dnektponssii pecypc] // URL:
http://static.government.ru/media/files/QtfraUWPY 10INSEwbEeVy8uw21Ez4F8G.pdf  (mara  oOparmieHus:
01.11.2018).

3 ®enepanbubiii 3akoH o 31 mas 2002 1. Ne 63-®3 (pex. or 2 urons 2016 r.) «O6 aaBoKatckoi
JIEATSIIbHOCTU U afiBoKaType B Poccuiickoit denepanuny» // CIIC «KoncynbrantlLimocy.



IIPaBOBOM CHUCTEMBI, HO U B CPaBHEHHU C JPYIMMH CYIIECTBYIOIIMMU IPABOBBIMHU
KaTerOpUsIMU B PAMKaX Pa3JINYHBIX IIPABOBBIX CUCTEM.

[Io cnopaBemmuBomy 3ameuanuto FO.A. TuxomupoBa, OY€BHIHA TEHJICHIIMS
BbIIEJICHUST CQEpbl IPABOBOI'O COTPYAHUYECTBA M B3aMMOOTHOLICHHWH, B paMKax
KOTOpOW HaOII0aeTCsl B3aMMOIIPOHUKHOBEHUE MPABOBBIX TEOPUM, YUCHUM, B3IJIAIOB,
UHTCHCUBHBIH OOMEH TMpaBOBOW HH(OpMAIMEl, NPHUHATHE COTIACOBAHHBIX WM
CXOIHBIX MPAaBOBBIX akToB W Hopm’. TlodTOMY JUIi TPOBENEHUS TPAMOTHBIX
npeoOpa3oBaHWi aKTUBHO JOJKEH HCIOJIb30BaThC U OOMEH JOCTHKEHUSIMU
IIPABOBOI'O PEryJIMpoOBaHus aaBoKaTypbl Poccum u 3apyOexHbIx cTpaH. B uwacTHOCTH,
00JbILION MHTEpEC MPEACTABIAET 3aKOHOJAATeIbHas 0a3a rocyaapcTB — YYAaCTHUKOB
CHI', mockonpKy TEHIEHIIMM MEXIOCYNapCTBEHHOW MHTETPALMU U CO3JaHUS OOILIEro
TOPTrOBO-3KOHOMUYECKOIO IIPOCTPAHCTBA BBI3bIBAIOT HEO0XO0UMOCTh
COOTBETCTBYIOLIMX HUCCIIEAOBAHUM.

Henb3s He ckazaTh U O TOM, YTO MHOTUE BHYTPEHHHUE MNPOOJIEMBI, SBUBIINECS
HacJIequeM OOIIEro MCTOPUYECKOro IMPOLUIOro, €auHbl Kak ans Poccuu, Tak m Juis
npyrux rocynapcers — yuactHukoB CHI'. Ilpu 3toM, kak u B Poccuiickoit denepanum, B
UHBIX rocygapctBax — ywactHukax CHI' Taxke npeanpuHUMArOTCS MeEpB,
HaIpaBJICHHbIE HA UCIPABIIEHUE HEJOCTATKOB B IOPUANYECKON cepe U 3aluTy IpaB u
cBoOox rpaxkaaH. [IpakTuka peanu3anuy JaHHBIX MEp PACUIMPUT AUAMa30H MPaBOBBIX
MEXAaHU3MOB IPU Ppa3pelIeHMM aHAJIOTWYHBIX IpobineMm B Poccuiickoit ®enepanumy,
MO3TOMY B HEJSIX JEHCTBEHHOrO 00ecredeHus COOII0IEHUsI IPaB U OCHOBHBIX CBOOOT
4eJI0BEKa HEOOXOAMMO HCIIOJIb30BaTh IOJIOKUTENbHBIE TEHACHIMH U NPUHUMATh BO
BHUMAHHME OTPULATENIbHBIC, BBISBICHHBIE B IPABONPUMEHEHUU W IIPABOTBOPYECTBE
ctpad CHI', s ucnonb30BaHus B 3aKoHOAAaTeNbCTBE Poccuiickoit denepanuu.

ITpu cpaBHEHMM 3aKOHOAATEIbCTBA OO aJABOKATYpe TIOCYJapCTB-y4aCTHUKOB
CoapyxecTBa BBIABIIFOTCS ONPENEIEHHBIE PA3NIMUYMsA B CTaThsX 3aKOHOJATEIbHBIX
aKkTOB 00 aJBOKAaType, 3aKpEIUIAIOIINX NPUHLMUIIBI €€ OpPraHu3allud U JIEATENbHOCTH,

KOTOPBIC BO3MOXKHO IIPCOAOJICTD. Bo wmuorom »stH pPaCXOXKaACHUA O6YCHOBJICHBI

* Tuxomupos 10.A. CpaBHUTENLHOE NPABOBEICHHE: PA3BUTHE KOHIEMIMA U OOIIECTBEHHOM MPaKTHKY //
Kypuan poccuiickoro mpasa. 2006. Ne 6. C. 3.
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NyOIUpOBaHUEM TOXKJIECTBEHHBIX TMOJIOKEHUN JBYMS OTACJIIbHBIMUA TPUHIUIIAMH.
Bwmecte ¢ TeM UMEIOTCS U TEHAEHUMU CXOJCTBA MIPUHLHUIOB, Tak Kak rocynapcrsa CHI'
CTpeMATCs ObITh MPABOBBIMU, a JUIsl PABOBBIX TOCYAAPCTB XAPAKTEPHBI OMPEACICHHbBIC
KAUYECTBECHHbBIC MOKA3aTeNM, B TOM YHUCJIE U B BONPOCE PETYIUPOBAHUS aABOKATYPHI.
OOycnoBneHa OOIIHOCT, HEKOTOPBHIX MPUHIMIIOB W CYINTHOCTHBIMA OCOOCHHOCTSIMHU
aJBOKaTyphl, IPU3HABAEMBIMH B 3aKOHOJIaTEJILCTBE MPABOBBIX TOCYAAPCTB.

Takum o0Opa3om, pa3pabOTKa KOHLEMIIMM OCHOBHBIX Hauajl aJBOKaTyphl Ha 0asze
MMEIOLIETOCS] HMCTOPUYECKOTO W IPABOBOTO OIBITA JOJDKHA CTaTh OJHUM U3
MPUOPUTETHBIX HAMpPaBICHUN MOIUTHKU rocyaapcts — uieHoB CHI' B cdepe okazanus
KBATM(PUIIUPOBAHHON opuanyeckor mnomomu. CTOUT cKa3aTh, 4YTO OOCYXIEHUE
KOHIIETIIMK MOJIENIbHOTO 3aKkoHa «O0 aJBOKATCKOW NESITEILHOCTH U aIBOKATYPE» YiKe
Hayasnoch ¢ 3acenanus Komwmccun MexnapiaMeHTCKOM accaMOJieu rocyJapcTB —
yuactHUKOB Conpy:xectBa HezaBucumbix ['ocynapcts (MIIA CHI'), cocrosiBiierocs 22
cenTsa6ps 2016 roxa’, a 17 mas 2018 roma mpoekT MOJEILHOIO 3aKOHA OBLI PACCMOTPEH
u pexoMeHaoBaH K mnpuHATHIO IloctosHHOM komuccueir MITA CHI' nmo mpaBoBbIM
BonpocaM®. OnHAKO YTBEPKAEHHE IPOEKTa HE O3HAYAeT MPEKPAILCHUS WM
IIPUOCTAHOBJICHUSI  JAJbHEWIIEW  MOJEpPHU3ALMU  NPABOBOIO  PETYJIMPOBAHHUS
aJBOKATypBHI.

CreneHb Hay4YHO# pa3pad0TAHHOCTH TeMbl Hccaen0BaHus. OCHOBHbIE HaYaia
aZBOKATYpbI, ONPEACISIOINE €€ CYUHOCTh M MpEJHAa3HAYEHHUE, CTaHOBUJIUCH
NpeAMETOM HM3YUYEHHsS] YYEHbIX Ha NPOTSHKEHUUM BCEro IMepuoja CYIECTBOBAHUS
aaBokatypel. B nmopeBomrouroHHoi Poccum B uccienoBaHue aABOKATYpbl U €€
MIPUHUIMIIOB OTPpOMHBIM BKiad BHec E.B. BacbkoBckuil. Takke OTHAEIBbHBIM CTOPOHAM
OpraHu3alMK U AEATENbHOCTH aJBOKaTyphl nocssuieHsl Tpyasl K.K. ApcenbeBa, 11.B.
I'eccena, I'.A. xanmmuena, [I.H. O6uunckoro, I'.b. Cnuozbepra, B./[. CnacoBuua,

N.A. ®oriHnKoro u ap.

> DKcHepThl MO TPABOBBIM BOIpocaM coOpanuch B TaBpuueckoM NBOpIE [DNEKTPOHHBIA pecypc]
//URL:http://iacis.ru/pressroom/news/komissii_mpa_sng/eksperty po_pravovym voprosam_sobralis_v_tavrich
eskom_dvortse/ (mata oOpamenus: 17.11.2018).

6 TMocrosiunas komuccust MITA CHI™ o mpaBOBBIM BOIPOCAaM BBIHECTA Ha paccMOTpeHue Accambliien
MOJICTIBHBIN 3aKOH 00 anBokatype [Dnekrponnsiii pecypc]| // URL: http://fparf.ru/news/all news/news/49930/
(mata o6pamenus: 15.11.2018).
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Cpenu COBETCKHMX YYEHBIX MCCIIEJOBAaHUSIMU MPOOJIEM aJABOKATYphl 3aHUMAJKCh
H.I'. Anexcannpos, M.B. Koxesnukos, B.H. [1anu6un, 3.C. PuBnaun, A.Jl. CBaTonkuii,
FO.M. Crenosckuit, M.C. Ctporosudy, M.A. YensroB, M.II. [llanamoB. Ocobo ctout
OTMETHUTH 0030p COBETCKOM aJIBOKATYpPhI, MPEACTABICHHBIA B TpyJax aMEepUKaHCKOTO
topucta FO. Xacku.

Ha coBpemeHHOM »3Tame OTAENbHBIE ACHEKThl OPraHU3alMu U JACSTEIbHOCTH
aZBOKaTypel paccmarpuBamch B pabdotax C.JI. Apuu, M.IO. bapmerckoro, C.H.
["aBpunioBa, A.Il. I'anoranosa, I'.b. Mup3zoesa, 10.C. ITununenko, I'.M. Pe3nuka, I'.K.
[ITapoBa u np.

HenocpencTBeHHO NPUHIMIBI aBOKATYPbl HCCIeAOBalMCh B paborax A.Jl.
boiikosa, B.H. Bypobuna, B.JI. I'aBpunosa, M.A. Kocapesa, P.I'. Menbauuenko, B.B.
[Teuepckoro, A.B. Xomenu. Coaep:kaHue NPUHUMUIIOB PACKPBIBAETCS TAKXKE B HAYYHO-
MpaKTUYECKUX KOMMeHTapusax kK DemepanmbHoMy 3akoHy «O0  aaBOKaTCKOU
JESTEIBHOCT M aaBokatype B Poccuiickon denepauun» Takux aBTOpoB, Kak [[.H.
Kozak, A.I'. Kyuepena, M. C. CrenamuHa.

B crpanax CHI' ocHOBHbIE Hayasla aBOKaTypbl TAKXXE CTAHOBUJIMCH IIPEIMETOM
U3YYEHUS] MHOTMX Yy4yeHbIX. Cpelld HUX OCOOCHHO CIEAyeT BBIJIEIUTh TAKUX JleATeNei
Hayku, kak J[.I'. Caprcsn (Apmenus), B.C. Kamenkos, O.J1. Jlro6uu, H.H. Maiiopoga,
N.. Maptunosuu (benapycs), ’K.M. AbaeBa, M.U. Hsauyk, P.M. XKamuesa, C.T.
TeiabiOekoB, A.K. Tyren (Kazaxcran), A. Cocna, T. Ocosny, T. Keipnan (Momagosa),
b.C. Canamos, JI.b. XBan (VY30ekucrtan), M.P. Apakensn, H.M. bakasnoBa, A.D.
Kpwxanosckuii, H.M. TaBaptkunanze, JI.I1. ®uonesckuii (Ykpauna) u ap.

O0BbeKTOM IUCCePTAIMOHHOIO MCCJIEOBAHUS BBICTYIAIOT YPETYIUPOBAHHBIE
IPaBOM OOIIECTBEHHBIC OTHOIIEHUS, CYIECTBYIONIME B Tpoliecce MpodhecCHOHaTLHOTO
B3aUMOJICUCTBUS aJBOKATYPbl C MHBIMU CyOBEKTaMHU IpaBa M SBISIOIMIMECS OCHOBOM
dhopMHUpOBaHUS IPUHITATIOB aJIBOKATYPHI.

IIpeameTomM HCCIeI0OBAHMS SIBISIIOTCS TEOPETUYECKUE TNPEACTABICHUS O
NPUHLNNAX aJBOKATYpbl KaK IPABOBOM SIBJICHMM, HOPMATUBHBIE MPABOBBIE AKThI U

KOPIOpaTUBHBIE aKThl aBOKaTypbl Poccun u npyrux crpad CHI', B KOTOpPBIX OTpa’KeHbI



U 3aKpEIUIeHbl MPUHIMUIIBI aBOKATYPbl, a TAK)KE MPAKTUKA MPUMEHEHHS] ITUX aKTOB C
TOYKH 3PEHUS pean3allii MPUHIIMIIOB aJIBOKATYPHI.

Hean u 3a1a4u QUCCEPTANMOHHOIO UCCIAeA0BaHUA. B mporecce HACTOSIIETO
uccieoBaHMusl Oblla TMOCTaBJIeHAa CHEAYIOIIasi OCHOBHAsl IeJib: MPOBEJCHUE
CPaBHUTEJILHOTO HOPMATUBHO-NPABOBOTO MUCCIEAOBAHUS MPUHIIMIIOB OpraHU3alud U
JeATETLHOCTH aJBOKaTyphl rocynapcTtB — yaactHukoB CHI™ u popmynupoBanue Ha ero
OCHOBE  Hay4HbIX  PEKOMEHJAUMW 1O  COBEPUICHCTBOBAHUIO  POCCHUMCKOTO
3aKOHOJIATEIHCTBA B 00JIACTH aJBOKATYPHI.

VYKka3zaHHOHU 1LIeNIbI0 TIpeaoIpeesieHa HeoOX0IUMOCTh TOCTAHOBKHU CIEAYIOIIHNX
3ajau:

. U3YYUTh OCHOBHBIE HUCTOPUYECKHUE 3Tallbl Pa3BUTUS U CTAHOBICHUS

OPUHIIMIIOB  aJBOKATypbl TocynapctB — ywyactHukoB CHI' u  onpenenuthb

IMPHUHOUIIEL aABOKATYPbI PA3JIUYHBIX UCTOPUUCCKUX IICPHUOAOB,

o chopMyIUpPOBATh ONPEACIICHUE MPUHIIUIIA AJIBOKATYPHI;
o BBISIBUTH OCHOBHBIE (DYHKIIMY MPUHLIUIIOB aIBOKATYPHI;
o CONOCTAaBUTh  OCHOBOIOJIAralolM€  MPUHLUIBI  aJBOKaTypBhl,

coacpKalueCsa B CIICHUATIUM3UPOBAHHBIX 3aKOHOAATCIIBHBIX aKTaX roCyaapCTB —

yuactHukoB CHI', u BbIsIBUTH HanOoJjiee ONTHUMAIBHYIO CHUCTEMY MPHUHIIUIIOB

a/IBOKaTyphI;
J OMPENEIUTh COJEPKAHUE U CYIIIHOCTh MPUHIIUIIOB aJBOKATYPHI;
J pa3paboTatb  pPEKOMEHJAlUU N0  TEXHUKO—IOPUIUYECKOMY

COBEpUICHCTBOBAHHUIO  (OPMBI ~ HOPMATUBHOIO  3aKpPEIUVICHUS  IPHUHIIUIIOB
aZBOKATYpPbI B POCCUICKOM 3aKOHOIaTEIIbCTBE;
o chopMyIMpPOBAThH MPEIOKEHUS no COBEpLIEHCTBOBAHUIO
peanu3anuy IPUHIMIIOB aIBOKATYpHI.
Metonosioruss W MeTOAUKA wuccjaenoBanusi.  [lpu Hamucanum paboOTHI
NPUMEHSIIUCH TaKue OOLICHAYYHbIE METO/IbI MO3HAHUS, KaK aHaJIN3, CHHTE3, CPAaBHEHUE,
JNEIYKTUBHBI METOJA, METOJ AaHAJIOTMU. METONOJOTHYECKYI0 OCHOBY HACTOSILIETO

HCCIICAOBAHUA TaKXKE COCTABJILICT KOMILUICKC YACTHBIX CIHCHHAJIbHO-IOPUANYCCKUX
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METOJ/IOB: HCTOPHUKO-TIPABOBOM, (OPMAIIbHO-IOPUANYECKUH, CPAaBHUTEIbHO-IIPABOBOM,
CHUCTEMHO-CTPYKTYPHBII.

Hcnonp30BaHne UCTOPUKO-MPABOBOTO METO/1a MO3BOJIMIIO BBIIBUTH OCOOEHHOCTHU
IIPABOBOT'O PETYJIMPOBAHUS OCHOBHBIX Hadal aJBOKAaTypbl M 3aKOHOMEPHOCTH HX
pPa3BUTHS Ha KaXKJIOM MCTOPUYECKOM 3TaIlle; UCCIEIOBAHUE OCHOBHBIX XapaKTEPUCTHK U
IPU3HAKOB TNpPHHLIMIA aJBOKAaTypbl KakKk IPaBOBOTO SIBJIECHUS MPOBOAMIIOCH C
UCIIOJIb30BaHUEM (POPMATIbHO-IOPUIUYECKOTO0 METO/Ia; CPABHUTEIILHO-TIPABOBOM METO/T
NPUMEHSJICSA TIPU COIMOCTAaBJICHUU 3aKOHOJAATENhCTBA 00 agBokaType Poccuu u ctpan
CHI'; cuCTEMHO-CTPYKTYpPHBI METOJ IMO3BOJIMJI OINPEAEIUTh 3JIEMEHThl CHUCTEMBbI
MIPUHLUINOB aJIBOKATYPBI U UX B3aUMOCBSA3b BHYTPU CUCTEMBI.

TeopeTuyeckyl0 OCHOBY HCCJAEIOBAHMS COCTaBISIIOT pabOThI  yUYEHBIX
pa3IMYHBIX HAMpaBIICHUN OpUANUYEcKoi Hayku: obuieit Teopun npasa (C.C. Anekcees,
C.H. bparanosckuii, B.H. Kapramos, A.B. Mansko, M.H. Mapuenko, H.1. Maty30B,
JLLA. Mopo3zoBa, B.H. Xpomantok, B.1. Yeppontok, JI.C. fdBuu u ap.); aaBOKaTypsl
(M.YO. bapmesckuii, B.H. bypo6un, A.Jl. boiikos, B.A. Baitnan, C.H. I'apunos, A.Il.
lNanoranos, JLIO. I'pyausina, C.A. [lexanoB, I.H. Kozak, A.I'. Kyuepena, P.I'.
Menbanuenko, I'.b. Mup3oes, 0.C. [Tununenko, I"'M. Pe3nuk, FO.M. CrenoBckui,
I''K. Ilapos, N.C. ApThIX U 1Ip.), a TAaKKE OTAEIBHBIX OTpAcied IpaBa, K MPUMEDPY,
rpaxxaaickoro mpasa (HJIL. bowpapenko, IlokpoBckmii HM.A.), TrpakaaHCKOro
nporeccyanbHoro npasa (A.T. bounep, A.®. BopoHOB), yroJOBHO-NPOIIECCYATBLHOTO
npasa (M.O. baes, M.C. Ctporosuu, B.T. Tomun).

HopMaTMBHYI0 OCHOBY MCCJEJIOBAHUSI COCTAaBILIIOT:  MEXIYHAPOIHBIE
IIPABOBBIE AKTHI, PETrYJUPYIOLIUE BOIPOCHl OPTraHU3alMUA U JEATEIBHOCTH FOPUCTOB
(anBokatoB), Kouctutyumun P® wu gapyrux rocymapctB — yuactHukoB CHI,
HOpPMAaTUBHBIE TMPAaBOBBIE AaKThl TrocygapcTtB — ywyactHukoB CHI', Bkirouas
OTEUECTBEHHOE 3aKOHOJATENbCTBO, B TOM 4YHUCIE€ OO0 aJBOKATCKON IEATEIbHOCTH U
aJIBOKaType, 10/13aKOHHbIE HOPMATUBHBIE MPABOBBIE aKTHI B c(hepe aJIBOKATYPHI.

OMnupuYecKkasi OCHOBa HccieaoBaHus. B padore HCHONB3YyIOTCS JaHHBIE
AHKETUPOBAaHUS aJBOKATOB O TMpodOieMax peaau3alud MPHUHIMIIOB aJBOKATYPHI.

I[Tomumo 9TOro, B OCHOBY JAuUCCECpTallMK JICTJIM OOKJIaAbl KW PEKOMCHAAIINN
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MexnyHapoaHONH KOMMCCHUU IOPUCTOB, cyleOHas mpaktuka EBpomneiickoro Cyna mo
npasaM yenoseka, Konctutynuonnoro Cyna PO, KOHCTUTYLIMOHHBIX CyI0B HEKOTOPBIX
ctpan CHI, cynoB oOmell OpUCAMKINKN, AUCUWIUIMHAPHAS MpPaKTUKa OpraHOB
YIOPaBIEHUSI POCCUHCKON aJABOKATypbl M aJBOKATCKUX COOOILIECTB TrOCYAapCTB —
yuactHukoB CHI'.

Meronom anketupoBanus Obl10 omporieHo 300 amBokaTtoB u3 15 agBOKAaTCKHUX
nanat cyObekroB P®. Pe3ynpTaThl aHKETHpPOBAaHMsI, IOJYYEHHBIE C COOJIIOJIEHUEM
TpeOOBaHUIl PENpPEe3eHTaTUBHOCTH, HAIUIM CBOE€ OTpPaXeHHE B BBIBOJAX U
PEKOMEHIALINAX, COAEpKAILUXCS B padoTe.

HayuyHasi HOBH3HA JUCCEPTALMOHHOI0 MCCJIEI0BAHMUSA OIIPEACIACTCS TEM, YTO
aBTOp OJHHMM U3 IMEPBBIX B OTEUYECTBEHHOW IOPUAMYECKON HayKe MPOBOJIUT
CPaBHUTEJIBHO-TIPABOBOM aHAJIU3 CHCTEM NPHUHLMIIOB anBokaTypel B crpaHax CHI' u
BBIIBUTAE€T HAa OCHOBE €ro pe3yJbTaTOB MPEIINOJOKEHHE O Hanbojiee ONTUMAIbHOM
HabOpe MPUHIMIIOB, OTPAXKAIOIINX CYIIHOCTh U MpEAHA3HAUYECHUE aIBOKATYpPhbl B IIEJIAX
UX JalbHEWIIEro MnpsMoro 3akperuieHus B Tekcre @DenepanbHoro 3akoHa «0O0
aIBOKATCKOM JEATENbHOCTH M anBokatype B Poccmiickon @epepamum». [lo
pe3ynbpTaTamM AUCCEPTALIMOHHOIO HCCIENOBAaHUSA HA 3allMTy BBIHOCSTCS CIEAYIOLINE
IIOJIOKEHMS:

1. VYcraHoBieHO, 4YTO MeEXAy MNPHUHLMIIAMH, HOPUCYLIMMU OpraHu3aluud |
JEATEIbHOCTH NPUCSHKHBIX ITOBEPEHHBIX, W IPHUHLUIIAMM COBETCKOM aJBOKATYPBI
CyILIECTBYET IPEEMCTBEHHOCTh IPABOBOrO perynupoBaHus. Mccimenosanue mpouecca
craHoBiIeHUS anBokarypbl B Poccuiickoit umnepun 1 CCCP no3Boiawio onpeneanTb
CIENYIOIIMI IIEpEeYEHb MPHUHLMUIIOB, XapPaKTEPU3YIOIIUNCS CXOXKECTBIO OCHOBHBIX
3JIEMEHTOB HOPMATUBHOM periaMeHTaluuy aABOKaTypbl B 3TH NEPUOBL:

— 3aKOHHOCTB;

—  KOpHOpPaTMBHOCTh HA OCHOBE TEPPUTOPUAIBHBIX  OPraHU3ALMOHHBIX
00BEIMHEHUH;

— OrpaHUYCHHAs HE3aBUCUMOCTb;

— IpeAyNpexIeHue KOHPIUKTA HHTEPECOB;

— npodeccruoHanu3Mm;
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— KOH(UIEHINATbHOCTb;

— COOJIIO/IEHNE HPABCTBEHHO-ITUYECKUX MPABUIL.

BoisiBnenHas cucreMa MPHUHIMIIOB B HENSIX MOIJACPKAHUS MPEEMCTBEHHOCTU
IPABOBOI'O  PEryJIMpPOBAaHUS  COBPEMEHHOM  aJBOKATypbl W MCIOJb30BaHUS
HAKOIUIEHHOTO OMbITa JOJDKHA CTaTh OPUEHTUPOM ISl pePOPMHUPOBAHUS aJJBOKATYPHI B
Poccuiickoit denepanuu u cozganusi 0OHOBICHHON CUCTEMbI TPUHIIMIIOB COBPEMEHHOM
aZIBOKaTypBbl.

2.  CdopmynupoBaHO aBTOPCKOE  OMNpPEACICHHE TIOHATHS  «IIPUHIIHAIIBI
anBokarypbl». [lpuHIMIAMM aJBOKaTyphl SIBISIFOTCS 0a30Bble Haudaja a/iBOKATYyphI,
oTpaxaromue crneuupuky OOIIECTBEHHbIX OTHOLIEHWM B cdepe opraHusaluu
aJIBOKATypbl: OTHOLLEHHUH MO yCTPOUCTBY U (DYHKIIMOHUPOBAHUIO aJIBOKATYPHI B LIEJIOM
KaK KOpIIOpallMy U KaKJOro aJBOKaTa B OTAEJIBHOCTH; M aJBOKATCKOW JEATEIbHOCTH:
OTHOIICHUN, BO3HUKAIOIIMX B MPOLECCE OKa3aHUS aJABOKATOM KBaJIM()ULIMPOBAHHOMN
IOPUIMYECKOM TOMOIIH.

[TpennoxeHo pasaeneHrue MPUHLIMIIOB aBOKATYphl HA J1Ba BUJA B 3aBUCUMOCTHU
0T (hOpPMBI BBIPAKECHHUS:

1) cwmbicioBass ¢opma — TNPUHOUIBI BbISBIEHBI M3 OOIIEro CMbICIA
3aKOHO/ATEJIbHBIX HOPM;

2) TekcTyanbHas popMa — NPUHIMUIBI PSIMO 3a(UKCUPOBAHBI B TEKCTE MPaBOBOU
HOPMBI.

3. IlpennoxeHO aBTOPCKOE OINpeAeNeHUEe TMOHATUS «(PYHKUUM MPHUHIIUIIOB
aZBOKaTypbl». OYHKIMAMHU IPUHLIUIIOB a/IBOKATYPbI SIBJSIOTCS OCHOBHBIE HAIIPaBJICHUS
BO3/ICICTBUS Ha OOILECTBEHHBbIE OTHOILEHUS B c(epe aJBOKATCKOM AESITEIBHOCTU U
OpraHM3aIH aIBOKATYPHI.

K ¢yHKIMAM IPUHIMIIOB aABOKATYPbI OTHOCSITCSI:

— uHpopMalMoHHasT (YHKIUS — NPUHLHUIB BO3ACHCTBYIOT Ha NMPABOCO3HAHUE
YYaCTHUKOB  OOILLIECTBEHHBIX OTHOIIEHMH B cdepe aaBOKaTypbl, (popmMupys
00yCIJIOBJIEHHOE NPUHLUIIAMHU IPEICTABICHUE O XapaKTepe HOPM, PEryIUPYIOIINX ITH
OOIIIECTBEHHbIE OTHOILIEHUS, U O HEOOXOAUMON MOJENU MOBEACHHUS YYaCTHUKOB ITHUX

00IIIECTBEHHBIX OTHOIICHMI;
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— perynsaTuBHas (QYHKIWS — TPUHIUINBI O0ECIEUUBAIOT COTJIACOBAHHOCTh U
MOCJIEA0BATEILHOCTh TIPU pa3pabOTKe 3aKOHOJATENILCTBA 00 aaBOKAType W NMPUHATUH
HOBBIX TPABOBBIX HOPM, & TAKXKE SBISIOTCS OPUSHTHUPAMH JJISI TIOBEACHUS CYOBEKTOB
OOIIIECTBEHHBIX OTHOIIEHUM B cdepe aJaBOKATyphl NMPU BOSHUKHOBEHHWU IPOOEIIOB B
IIPaBOBOM PETYJIMPOBAHNH;

— OXpaHUTeNIbHAs (PYHKIUS — MPUHITUIIBEI OCYIIECTBIISIOT 3aITUTY OOIIECTBEHHBIX
OTHOIIIEHUH B chepe aABOKATYPHI OT CIYyYaHOTO CaMOBOJIBHOTO MTOBEICHUS CYOBEKTOB
Y CO3/1aI0T BO3MOXHOCTD JIJIsI KOPPEKTUPOBKU HAPYLICHHM, a TAKXKE BBICTYNAIOT OMOPOU
JUISL TIO/ICP KaHKs HEMTPOTUBOPEYMBOCTH 3aKOHOAATEILCTBA 00 aJBOKATYpeE.

Hns  noBeimeHus: 3(PGEKTUBHOCTH  PETyJATHBHOW  (YHKIIMHM  MPHUHIIUIIOB
aABOKATypbl Tmpeayaraercs AonoaHuTh DenepanbHblid 3akoH «OO0 aJBOKATCKOM
NEeATEIILHOCTH u aJIBOKaType B Poccuiickoi denepaunmn» HOPMOH,
pPEeIyCMaTPUBAIOIIECH BO3MOXKHOCTh NMPUMEHEHHUS aHAJIIOTHH TMpaBa K OOIECTBEHHBIM
OTHOIICHUSM B chepe aaABOKaTyphl. TE€KCT HOPMBI U3JIaraeTcsl B MpoekTe (PpeaeparbHOro
3akoHa «O BHeceHuu wusMeHeHud B Denepanbhplii 3ak0H «O0 aJBOKATCKOM
JNESATENPHOCTH M anBokatype B Poccuiickot @enepaunin» M YTOJIOBHBIA KOAEKCY,
pa3paboTaHHOM B paMKaxX HAaCTOSIIEro MCCieJA0BaHus (Jlajaee — MpoeKT (eaepaibHOro
3aKOHa).

4. ObocHOBaHa HEOOXOIMMOCTh MHTETpAIMH JBYX 3aKpPEIUICHHBIX B CTaThe 3
denepanbpHOro 3akoHa «O0 aABOKATCKOM NESITEIBLHOCTH M aIBokaType B Poccuiickoi
Oenepanin» NOPUHLUUANOB AJBOKATYPhl — CaMOYIPABJIEHHUS KW KOPHOPATUBHOCTH.
[IpensaraeTcsi COBMECTUTh MPUHIUAIN KOPHOPATUBHOCTU U MPUHIUI CAMOYIIPABIICHUS B
€IMHOM NPUHILMIE AJBOKATYpPbl — MNPUHIUINE KOPMOPATUBHOTO CAMOYIPABICHUS, TAK
KaKk OOBCIMHEHHE AaJBOKATOB B €IWHYIO KOPIOPAIMI0O Ha OCHOBE 005S3aTEeIBLHOTO
YJIEHCTBA MPEANOJaraeT CO3JaHUE BHYTPH HEE CHUCTEMbl OpPraHOB YIpPaBJICHUA, K
KOMITETCHIIUA KOTOPBIX OTHOCHUTCSI MPUHATHE AKTOB U PEIIEHUH, 00s3aTeNbHBIX IS
BCEX WICHOB KOPIOpALMU, M OCYIIECTBICHUE HHBIX IIOJHOMOYMN IO 3aluTe
KOPIIOPATUBHBIX UHTEPECOB a/IBOKATYPHI.

5. CdopmynupoBaHbl PEKOMEHIAIMK 110 TPABOBOW PELENINA OTIASITHHBIX

npuHuunoB ctpad CHI' ¢ nenpio MoaepHHU3AIMU POCCUICKOTO 3aKOHOJATENIbCTBA 00
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anBokarype. Ha ocHOBaHMM aHanu3a 3aKOHOJNATEIBHBIX aKTOB TIOCYAAapCTB —
yuyactHukoB CHI', perymupyrommx BONpPOCHI aJBOKaTypbl, a Takxke XapTUH
OCHOBOIIOJIAraloIINX MTPUHIMIIOB aJABOKATCKON JAEATEIbHOCTH MPEIAraeTcs BKIOYUTh
B CHCTEMY IPHUHIMIIOB POCCHUWCKOW aJBOKATYphl CIEAYIOIIME IMPUHLUIBL TPUHIUI
NPUBEPKEHHOCTU MHTEpPECaM JOBEPUTEINIS; MPUHLUI KOHPHUISHIUATbHOCTH; MPUHIIHI
KBaJIM(ULIMPOBAHHOCTH; IPUHIUI COOIIO/IEHUS TIPO(HECCUOHATBHON ITHKHU.

Bmecte ¢ TeM apryMeHTUpyeTCsl HELEeIecO0Opa3HOCTh BBEIECHUS B POCCHMCKOE
3aKOHOJATEIbCTBO MHBIX IMPUHLMUIIOB aJBOKATyphl rocynapcts — ydacTHukoB CHI,
TAaKUX KAk BEpPXOBEHCTBO 3aKOHA, HEAOINYLIEHUWE KOH(IIMKTa HHTEPECOB,
NOOPOBOJIBHOCTh  YWIEHCTBA B  NPOQECCHOHAIBHBIX OOBEIUHEHUSIX a/JBOKAToOB,
TJIACHOCTB.

6. O0ocHOBaHa NOTPEOHOCTb B M3MEHEHUHM cloco0a HOPMATHUBHO-IPABOBOIO
3aKpEIUICHHs] MPUHLHUIIOB aJBOKATypbl B COOTBETCTBUM C MPAaBWIAMH FOPHUINYECKON
TEXHUKH, TAK KaK B JEHCTBYIOLIEM POCCUICKOM 3aKOHE IPUHLUIIBI U3JI0KEHBI B CTAThE
«AIIBOKaTypa M TOCYIapCTBO», HECMOTpPA Ha TO, YTO IPUHLMUIIBI aABOKATYpbI
pacmpoCTPaHSIOTCA HE TOJBKO Ha OOIIECTBEHHbIE OTHOLICHHS, BO3HUKAIOIINE MEXKITY
aZBOKaTypod M TOCYJapCTBOM, HO U MEXIy aJBOKaTaMM BHYTPU COOOLIECTBA,
aJBOKaTaMy M JOBEPUTEISIMHM, a TaKKe TpeTbuMHU juuaMu. Iloaromy mpemaraercs,
UCIIOJIb3Ysl TOJIOKUTENbHBIA ONBIT HEKOTOpbIX cTpaH CHI', MCKIOUMTH NpPHUHLIMIIBL
anBokatypbsl M3 myHkTra 2 crathu 3 ®enepanpHoro 3akoHa «0OO0 agBOKATCKOM
NeATEeNIbHOCTH U anaBokarype B Poccuiickonn @enepanymn» u BHeCTH B DenepanbHbIN
3aKOH OTHENBbHYIO cHenuanbHyro crartbtio  3.1.  «[IpuHuumel  anBokaTyped» B
COOTBETCTBUU C pa3pabOTaHHBIM AMCCEPTAHTOM IPOEKTOM (eIepaIbHOTO 3aKOHA.

7. llpenniosxkeHa cucteMa NPUHLMIIOB OPraHu3alii U ACSITENbHOCTH aJBOKATYphI
B Poccun:

— IPUHLMI 3aKOHHOCTH;

— IPUHLMI KOPIIOPATUBHOTO CaMOYIIPaBIICHUS;

— IPUHLMI HE3aBUCUMOCTH;

— OPUHLIMI PaBHOIIPABUs aIBOKATOB;

— IPUHOUII IPUBCPKCHHOCTH UHTEpECAM JOBCPHUTCIIA,
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— IPUHIMN KOHPUIECHIIUATBHOCTH;

— IPUHIIMI COOMIOAEHUS TPO(PECCHOHATILHOM 3TUKMU;

— NPUHIUN KBATU(PUIIMPOBAHHOCTU IOPUANYECKOM TOMOIIIH.

B cooTBeTcTBUU ¢ IPOEKTOM (heiepanbHOro 3aKoHa MO KaKI0OMYy M3 IMPHUHIIMIIOB
aZBOKATYpPBI IIPEIaraeTcsi TEKCT OTACIBHBIX CTAaTE€H, B KOTOPBIX M3JIOKEHO OCHOBHOE
COACP)KAHUE KAXKAOTO NPUHLMIIA, IO AHAJIOTMM C HOPMATHBHBIM 3aKPEIICHUEM
MPUHLHUINOB CYJONPOU3BOJCTBA B IMPOLECCyalbHbIX KoJekcax P® wu npuHUHMIIOB
opuanyeckoil momomu B 3akoHe PecmyOnmukum  Kazaxcram «O6  agBokaTCKoiM
NEATENLHOCTU U FOPUANYECKOM TIOMOLIIY .

8. Pazpaboran psn TpeNIOKEHUA 1O COBEPIICHCTBOBAHUIO PpeaU3alUU
NPUHLIMIIOB aJBOKAaTypbl. B wacTtHOCTH, Ay oOecriedeHus MPHUHIMIA HE3aBUCHUMOCTH
PEKOMEHIYETCS BBEJICHHE YrOJIOBHOM OTBETCTBEHHOCTH 3a HapyILICHHE TapaHTUI
aJIBOKaTCKOM JEATEIbHOCTH, a B LEJAX OOECHEUYECHHs] PABHOW FOPHIWYECKOW 3alllUTh
BCEX aJBOKATOB OT YIrp03 M NOCATATENbCTB MPEIIAracTcsl 3aMEHUTh B CTaThAX 295 u
296 YK PO TepMHH «3alUTHUK» HA TEPMUH «aJIBOKAT.

Teopernuyeckast 3HAYMMOCTH NPOBEIACHHOIO MCCJIEIOBAHMSA BBIPAXKACTCS B
MIPOBEJICHUH KOMILJIEKCHOTO aHaJIM3a CUCTEM NPUHUMUIIOB aIBOKATyphbl B TOCYJapCTBAX
— yuyactHukax CHI', Ha ocHOBe KOTOpOro copMyiaHpoBaHbl HAyYHBIE MOJOKEHHS O
IPABOBOM MPHUPOJIE U CYIIHOCTH MPHUHIIUIIOB aJBOKATYphl. ABTOP Takke 0OOCHOBBIBAET
COOCTBEHHOE ONpeNeSiEeHUe NPUHIIMIIOB aJIBOKATyphl, OCHOBBIBAsICh Ha AaHaJIM3E
IIPU3HAKOB IIPUHLMINA IIpaBa M OCHOBHBIX HAyYHBIX MOAXOAAX K ITOHWMAaHUIO
NPUHLWNOB TpaBa. Pe3ynapTaTbl HCCIENOBAHUS MOTYT  HMCIIOJB30BaThCA A
JAJbHEUILIET0 COBEPIICHCTBOBAHUS AJBOKATYpPbl KaK MHCTUTYTa TPa)XJAaHCKOTrO
oO11ecTBa.

IIpakTHyeckass 3HAYMMOCTb Pe3yJbTATOB HCCHAeI0BaHMA. B Hacrosiien
paboTe comepkaTca TOPENJIOKEHUS IO  COBEPIICHCTBOBAHUIO  JACHCTBYIOLIETO
3aKOHOJATENIbCTBA, PETYIUPYIOIIETO OpPraHU3alui0 M JEATEIbHOCTh aJBOKAaTYpHI.

ChopmynupoBaHHblE B JUCCEpTallMM HJEW U PEKOMEHJAlUU MOTYT OBbITh

7 3aKoH Pecniy6muku Kazaxcran ot 5 uronst 2018 romga Ne 176-VI «O06 aiBOKaTCKOM NeSTEILHOCTH U
IOPUIMYECKOM TTOMOIIM»aJio [ DnekTpoHHbIH pecypc] // URL:
https://online.zakon.kz/Document/?doc 1d=33024087#pos=112;-245 (narta obparienus: 05.12.2018).
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UCIIOJIb30BAaHbl B TMPOLIECCE MPENOJaBaHUSI HEKOTOPHIX YYEOHBIX JUCHUIUIMH, Kak
Harpumep, «AJBOKaTypa», MaTepualibl TUCCEPTAIMU TAKXKE MOTYT ObITh MPUMEHEHbI
IIPY CO3IaHUH YIEOHBIX MTOCOOMI MO yueOHOMY KypCy «AZTBOKATypay.

AnpoGanus pe3yabTaToOB HccJenoBaHusa. Jluccepranus MNOATOTOBJIEHA Ha
kadenpe aaBokaTypsl MOCKOBCKOTO TOCYAapCTBEHHOTO IOPUIMYECKOTO YHHBEPCUTETA
umenn O.E. Kyradpuna (MI'FOA).

Pe3ynbpTaThl MPOBEIEHHOTO UCCIAEAOBaHUS U CHOPMYITUPOBAHHBIE HA UX OCHOBE
BBIBOJIbI, TPEUIOKEHUSI U PEKOMEHJIALMU OOCYXJanuch Ha Kadeape aJBOKaTyphl
YuuBepcurera wumenu O.E. Kyrapuna (MITOA). Ilo Tteme aucceprauuu
OMyOJMKOBaHbI [JIECATh CTAaTe, M3 HUX CEMb CTaTe OMyOJMKOBaHbI B BEIYIIUX
PELEH3UPYEMBIX HAY4YHBIX JKypHAJIaX W W3JaHUAX, peKomeHAoBaHHbIX BAK mnpwu
MunucTtepcTBe 00pa3zoBanus U Hayku Poccuiickoii denepanuu.

CdhopmynupoBaHHbIE aBTOPOM TOJIOKEHUS, BBIBOABI, COAEpIKAILINE 3JIEMEHTHI
HAy4YHOM HOBU3HBI, MPONUIA OOCyXkAeHHe Ha Kadeape aJBOKAaTypbl YHHBEpCUTETA
umenn O.E. Kyradpuna (MI'TOA).

CTpykTypa amuccepTanuM OIpeneieHa B COOTBETCTBUHU C LEISAMH U 3a7adyaMu
UCCJIEIOBAHUSI U COCTOMT M3 BBEJEHHUS, UYEThIPEX TJIaB, BKIIOYAIOIIUX TPUHAIIATH

Haparpa(bOB, 3aKIIHOYCHH:A, CIIMCKA UCITIOJIb30BAHHBIX HCTOYHUKOB U IMPHUIIOKCHUA.

OCHOBHOE COIEPKXAHUE PABOTbI

Bo BBemeHuMm  OOOCHOBBIBA€TCS  AKTYaJbHOCTb  TEMBI  JUCCEPTAIUH,
OMpENENAIOTCS O0OBEKT, TMpeaMeT, [eNd, 3aJadyd, METOJOJIOTHS U METOAMKA
UCCIICJIOBAHUSI, BBISIBIIIETCSI Hay4yHas HOBU3HA U MPAKTUYECKash 3HAYUMOCTb,
bopMyIMpYIOTCSI  TIOJIOXKEHHs, BBIHOCHUMbBIE Ha  3alllUTy; apryMEHTHUPYETCs
TEOpeTHUYeCKass W TPAKTUYECKas 3HAYMMOCTh WCCIICIOBAHUS; MPHUBOAATCS 0OIIne
CBeJIeHUs 00 anpoOalyy MOJYyYEHHBIX B XO/I€ UCCIIEOBAHUS PE3YJIbTATOB.

IlepBas rnaBa «Mcropuss pa3BUTUSE M CTAHOBJEHHS NPHHIUIIOB

aaBokatypsl B crpanax CHI'» Bxirouaer B cedst 1Ba maparpada.
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B nmepsom maparpade nepsoii riaassl «Cyaeonas pedopma 1864 roma m
NPUHIUNBI MPUCSKHON aJBOKATYPBI» 0003pEBAIOTCA NPUHIMIBI U OCOOEHHOCTH
aZBOKaTyphl, yupexxaeHHoi CyneOubiMu YcrtaBamu 1864 rona.

[TpucsxHas anBokaTypa siBuia coOOW OJMH U3 ATAlOB HAa IIyTH K COBPEMEHHOM
npodeccroHanpHON agBOKaType: CGHOPMUPOBAIMCH OCHOBBI HE3aBUCHMOCTH U
KOPIOPATUBHOCTU Tipodeccuu, OBIIO TOJOKEHO Hadalo BBIPAOOTKE JTHUECKUX
OpaBWl U TPaJULMHA aJBOKATCKOTO COOOIECTBA, MOSBUIMCh YETKUE KPUTEPUM K
KaHAuaaTaM B cOCI0BUE (YMCTBEHHbBI U HDABCTBEHHBIN LIEH3BI).

B 10 xe Bpems YupexxaeHus cyneOHbIX yCTaHOBJICHMM HE pa3pelniv MHOTHX
UMEIOIIUXCS U3bSHOB B PEryJMPOBAHUM aAJBOKATYpbl: OTCYTCTBOBAJIO €IUHOE
KOpHOpaTUBHOE 00beIMHEHNE aJIBOKATOB Ha Bcel Tepputopuun Poccuiickoii nmmnepuu;
JUCLUIUIMHAPHAS BJIACTH CYJ0B PAaCIPOCTPAHSIIACH HA YACTHBIX IIOBEPEHHBIX M HA TEX
IIPUCSKHBIX TTOBEPEHHBIX, KTO OCYLIECTBIIAN CBOIO IESATEIBHOCTh B TEX OKpyrax, e
HE OBLIIM YUPEXKJIEHbI COBETBHI.

[IpyHOMNBI  NOPUCSHKHOM — aJBOKaTypbl Ha 3TOM  HMCTOPUYECKOM  3Tare
CTAHOBJICHMSI aIBOKATYPHI €11le He OBLIN MPSIMO 3aKPETUICHBI B 3aKOHOJATEIbCTRE.

BaxHoe 3HaueHuEe JUIA ONPEACIICHUS CYIIHOCTH HMHCTUTYTa aJBOKATYpHI
Poccuiickoit umnepun uMeeT Hcciaeqyemas B AMCCEpTalUM  KiIacCU(UKaIUs
npuHUMIoB anBokatypsl E.B. BacekoBckoro. OpHako B UENAX  YIy4YIICHHS
IIOHUMAaHMS IPUPOJIBI IPUCSIKHON aIBOKATYphl U JUIsl YCTAHOBJICHUS CBSA3U MEKIY HEN
U COBPEMEHHOW aJBOKaTypoO#l, aBTOpOM TIpeajaraercsi COOCTBEHHBIH MEpeUYCHb
OPUHLUIOB TPUCSKHOM aJBOKAaTypbl, Tak Kak OHa Opuia Oojee pas3BuTa MU
OpPraHM30BaHa B OTIIMYME OT COCJIOBHS YACTHBIX ITOBEPEHHBIX.

[IpyHOKMTIAMU PUCSHKHONW aJBOKATYpPBI, IO MHEHHIO TUCCEPTAHTA, SBIISIIOTCA: 1)
3aKOHHOCTb; 2) COCJIIOBHOCTb IIPH YaCTHMYHON KOPIOPATHBHOCTU HA OCHOBE COBETOB;
3) oTHOCHUTENbHAS HE3ABUCUMOCTD MPUCSIKHBIX MOBEPEHHBIX, COCTOSIIIIMX MIPU COBETE,
U IOJYMHEHHOCTh CylneOHOM BJIacTM B  ciaydyae OTCYTCTBUSL coBeTa; 4)
npeaynpexaeHue  KOH(QJIMKTa  WMHTEPECOB; 5)  KOHPUIAEHIIMATBLHOCTh,  6)

npodeccronanusm; 7) coOaoeHne TPUHIMAEMbIX COBETAMU IPABUIIL.
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Bropoii maparpa¢ «lIpunounsl  aaBokarypsl CCCP»  nocssiieH
UCCJIeIOBAHUIO OCHOBHBIX Haual aaBokaTypbl CoBerckoro Coro3za.

[TpuHLIMIIBI COBETCKOM aJBOKATYPHI, KAK U MPUHIIUIIBI TPUCSKHON aJIBOKATYPbI, HE
HAIIUTA MPSIMOT0 3aKPETUICHHs] B TEKCTE 3aKOHOATENbHBIX aKTOB.

W3 aHanu3a coaep:kaHusl 3aKOHOAATENIbHBIX AKTOB, PENIAMEHTHPYIOIIUX BOMPOCHI
OpraHM3aliil U JesTeNbHOCTH aJBoKaTypsl, a wuMmeHHo Ilomoxxenuss BLUK 06
aaBokarype oT 26 mas 1922 roma, Ilonoxenuss o6 anBokarype CCCP 1939 rona,
[Tonoxxenuss 06 aaBokarype PCOCP or 25 wurons 1962 roma u Ilonmoxenus o6
anBokarype PCOCP ot 20 Hos0pss 1980 roaa, BBISABISIIOTCS MPUHIUIIBI, XapaKTEPHbIC
JUIsL  TPaBOBOTO  PEryJUpOBaHMsS  aJBOKAaTYypbl B  COOTBETCTBUM C  3TUMU
3aKOHOJATEIbHBIMH aKTaMHU.

B pesynbTaTe npennioxkeHo pasaeieHue NpUHIMIIOB COBETCKOM aIBOKATyphl HA JIBE
rpynmel: 1) o0mme s KaxAoro 3aKOHOMATEeNLHOTO akTa o0 aJBOKaType
(KOpTOPaTUBHOCTH HA OCHOBE KOJUJIETHI; OTHOCUTEIbHAS HE3aBUCUMOCTD IIPH IIUPOKUX
MOJIHOMOYMSIX ~ OpPraHOB  TOCYAapCTBEHHOW  BJacTH;  NpodeccuoHanuzMm);  2)
CoJIepXKalIrecs: B OTAEIbHBIX 3aKOHOJATEIbHBIX aKTaX (3aKOHHOCTb; MPEIyNpPEKICHUE
KOH(JIMKTa MHTEPECOB; KOHPUIEHIIMATLHOCTh; COOJIIO/IEHHE HPABCTBEHHO-ITUYECKUX
TpeOoBanuii). [lpu 3TOM MPUHLKIIEI U TIEPBOM, U BTOPOM TPYMI HAILIH OTPAKCHHUE B
[Tonoxenun 00 anBokarype PCOCP 1980 roga — 3akoHOAATEILHOM aKT€, SABJISIFOLIEMCS
3aKIIOYUTENBHBIM 3aKOHOJIATEILHBIM aKTOM, peryiaupyromumM aasokarypy B PCOCP u
oOpeauHsAIOIIEM B cebe Bce Haubosee 3HAYMMbBIE JOCTHKEHHUS €€ TMPaBOBOTO
peryaupoBaHusl.

[lo wToram wuccneoBaHUs 3aKOHOJATEIBHBIX aKTOB 00 aaBokaType Poccuiickoit
umnepun u CoBerckoro Coro3a Oblla YCTAaHOBJIEHa MPEEMCTBEHHOCTh IMPABOBOTO
pEeryaupoBaHusl TPUCSKHOM M COBETCKOM aJBOKATypbl, BBIPAXKEHHAsT B CXOJHBIX
KOHCTPYKUMSAX INPUHLUIOB OPTraHU3AlMK U JESATENbHOCTH aJBOKATypbl, COBOKYITHO
bopMHpYIOIIUX  CHAEAYIOIIYI0O  CHUCTeMY  MPUHIMIOB: 1)  3aKOHHOCTh;  2)
KOPIOPAaTUBHOCTh HAa OCHOBE TEPPUTOPHAIBHBIX OPTaHU3ALMOHHBIX OOBEAMHEHUM; 3)

OTpaHMYEHHAs HE3aBHUCHUMOCTh; 4) MpenynpexacHue KOHPIMKTa HWHTEPECOB; 3)
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npodeccruoHanuszM; 6) KOHOUIACHIIMATLHOCTD; 7) COOJII0ICHUE HPAaBCTBEHHO-ITHUYECKHUX
IIpaBuUIIL.

Bropas riaBa «TeopeTnyecKHMH AaCleKT OCHOBHBIX HA4YaJl OPraHu3alvu M
HAesiTeIbHOCTH aIBOKATYPbD> COCTOUT U3 TpEX maparpados.

B nepsom mnaparpage «IlonsiTHe W nNpHpoaa NPHUHUHUIOB AJABOKATYPbI»
UCCIIEYIOTCS IPUHIUIIBI aIBOKATYPBI Y€PE3 IPU3MY TEPMUHA IIPUHLIMUI IIPABay.

ABTOp paccMaTpUBaET NMPABOBYIO KATETOPUIO «IIPUHIUIIBI IIPaBa» ¢ TOYKH 3PEHUS
UJI€0JIOTUYECKOTO 1 HOPMATUBHOIO IMOJIXO/I0B.

B ocHOBe M1€0JI0THYECKOT0 MOAX0/1a JIEKUT NPEICTABICHUE O IPUHLUIIAX KaK 00
UJesX, CYIIECTBYIOIIMX HE3aBUCUMO OT HMX BBIPAKECHHS B HOPMAaTUBHO-IIPABOBBIX
aktax. [lpu sToM mzes, 3anokeHHas B MPHUHIIMIE, OKa3bIBaeT OoJibliiee BIMSHHE Ha
OOLIIECTBEHHbIE OTHOILUEHUS TOJIBKO IIOCIE HOPMATHBHOIO 3aKPEIUIEHHS B TEKCTE
COOTBETCTBYIOILIETO 3aKOHA, NpUOOpeTass TEeM CaMbIM TOCYIapCTBEHHO-BIACTHBIH
XapaKTep.

HopmaTuBHBIM NOAXOA NPUBOAUT K CIUSHHUI TEPMUHOB «IIPUHLUI IIPaBa» H
«HOpMa TpaBa», 4YTO (PAKTUUECKH PABHOCWIBHO OTPULIAHUIO CYHIECTBOBAHUS
IPUHLIMIIOB, HECYIIUX B ce0€ OCHOBOIIOJIArarolive Havaja IpaBa, a €CTh JHILIb IPYIIIbI
pa3IMYaIoIUXCsl MEXKAY COOOM MPaBOBBIX HOPM.

PasymubIil O6anaHc MeXAy NBYMS MOAXOAAaMU BBIIEPKUBACTCA Uepe3 pasleieHue
IPUHLIMIIOB a/IBOKATyphl HA JIBa BUJA B 3aBUCUMOCTHU OT (DOPMBI BBIPAXKEHHUSL:

1) mpuHLUMIIBI, BBISBICHHBIE W3 OOIIErO CMBICIA 3aKOHOJATEIbHBIX HOPM —
cMbIcIIOBas popma;

2) nOpuHIMOBL, NOpPsAMO 3a(PUKCUPOBAaHHBIE B TEKCTE IPaBOBOM HOPMBI —
TeKCTyajabHas (hopma.

Onupasce Ha BBIABICHHBIC IIPU3HAKM [PHUHLOMIA IIpaBa U COACPKAHUE
OOIIIECTBEHHBIX OTHOIIEHWH B cdepe aJBOKaTyphbl, aBTOp IMpeajgaraeT COOCTBEHHOE
olpezeNieHue MPUHIMIA aJABOKATYypbl: MPUHIUI aJBOKAaTyphl — 3TO 0a30BOE HAYalo
aZIBOKAaTypbl, OTpaxarwollee crneuu(uky OOIIECTBEHHbIX OTHOIIEHUH B cdepe
OpraHM3alil  aJBOKATYpbl: OTHOLIEHHH MO YCTPONCTBY M (YHKIIHOHHPOBAHHUIO

aIBOKAaTypbl B INCJIOM KaK KOpIOpalMM H KaXAOro aaBOKaTa B OTACIbHOCTH, H
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aJIBOKAaTCKOM JICSATEIIBHOCTU: OTHOLIEHWM, BO3HUKAKOUIMX B IIPOLIECCE OKa3aHUs

aZIBOKaTOM KBaJU(PUIIMPOBAHHON IOPUINYECKON TTOMOIIIH.

Bropoit mnaparpagp «®PyHKUMM TPUHUMIIOB aABOKATYPbl H MCTOYHUKHU
NPABOBOI0 PeryJMpOBAHMSA AJABOKATYPbI» COACPKUT aHAIU3 (YHKIMM NPUHIUIIOB
aZBOKATYPBI U CTENIEHb UX B3AUMOJECHCTBUS C MICTOYHUKAMH IIPABOBOTO PETYIMPOBAHUS
aZBOKATYPBI.

[To aHanoruu ¢ (QyHKUMSMU NPUHLUIIOB IpaBa JAeTCs ONpeAesieHue (QyHKUMN
NPUHLIAIIOB aJBOKATYphl — OCHOBHBIX HANpaBICHUN BO3ACUCTBUS HAa OOIIECTBEHHBIC
OTHOLIEHHA B cdepe aJBOKATCKON MAeATEIbHOCTH W OpraHM3alUM aJBOKATYPBHI.
VYHukanpHbl XapakTep (QyHKUMN NPUHLMIIOB aJBOKAaTypbl, OTIMYAIOUIMM HMX OT
(GYHKIMI ApYyruxX NPaBOBBIX MPUHLMIIOB, BBIPAXKAETCA B TOM, YTO JAEUCTBYIOT OHHU
UCKJIIOYMTEJIBHO B OTHOLIEHUM CIELMAJIBHBIX OOIIECTBEHHBIX OTHOUIEHMH B cdepe
aZIBOKATypbl, MEXKy aJBOKaTaMH U UHBIMH CYObEKTaMH.

B naparpade npencrasieHo neneHue pyHKUNNA IPUHLIKIIOB aIBOKATYPbI Ha:

1) nnpopMannoHHy!0 (QYHKIUIO — MPUHLMIBI BO3JACHCTBYIOT Ha IPaBOCO3HAHUE
YYaCTHUKOB OOIIECTBEHHBIX OTHOIIEHMH B cdepe aaBokaTypbl, (opMupys
00yCJIOBIEHHOE MPUHIMIAMHU IPEICTABICHUE O XapaKTepe HOPM, PEryJIUpPYOLINX
3TH OOIIECTBEHHbIE OTHOLICHHSI, 1 O HEOOXOIUMOW MOJIEIH TOBEICHUSI YHIaCTHUKOB
3TUX OOIIECTBEHHBIX OTHOUICHMUIA;

2) peryJATUBHYIO (YHKIUIO — TPUHOUINBI OOECHEUMBAIOT COIVIACOBAHHOCTh U
IOCJIEI0BATEIbHOCTh IpPU  pa3pabdOTKe 3aKOHOJATENbCTBA 00 aJgBOKaType H
IIPUHATUU HOBBIX IIPABOBBIX HOPM, a TAKXKE SIBJISAIOTCS OPUEHTUPAMU ISl [IOBEICHHUS
CyOBEKTOB OOILECTBEHHBIX OTHOILUEHUI B c(epe aJBOKaTypbl NPU BO3SHUKHOBEHHUU
npo0OesioB B IPaBOBOM PEryJIUPOBAHUY;

3) OXpaHMTENbHYIO (PYHKIMIO — HPHUHLMIIBI OCYLIECTBISIOT 3aLIUTYy OOIIECTBEHHBIX
OTHOIIEHUU B cdepe aaBOKaTypsl OT CIy4aHHOTO CaMOBOJIBHOTO TMOBEACHUS
CyOBEKTOB M CO3JAIOT BO3MOYKHOCTb JJIsi KOPPEKTHPOBKM HApYLIEHWH, a Takke
BBICTYIIAIOT ONOPOH ISl MOAJIEP>KaHNUs HENPOTUBOPEUMBOCTU 3aKOHOJIATENbCTBA 00

aJIBOKaType.
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[Ipu »TOM C 1€/bI0 TOBBIIEHUS TPOJYKTUBHOCTU PETYIATUBHOW (YHKUIUU
NpeaIaraeTcss Ha HOPMAaTHBHOM YPOBHE 3aKpENUTh BO3MOYKHOCTh MPUMEHEHHUS
aHAJIOTUM TpaBa TMpPU PETyJIMPOBAaHMM OOIIECTBEHHBIX OTHOLIEHUH B cdepe
a/JIBOKaTyphl, YCTAHOBUB, YTO B T€X CIyyasX, KOT/la OTHOIIECHUS B cdepe aJBOKATCKON
JNEATEIBHOCTM W OPTraHM3alMM  aJBOKAaTypbl  INPsAMO  HE  ypPEryJIMpPOBaHBI
3aKOHOJATEIBCTBOM 00 aJJBOKaTCKOM JEATEIbHOCTH U aIBOKAType, TO YYACTHUKU TAKHX
OTHOILIEHUIN NIEUCTBYIOT MCXOJs W3 OCHOBOIIOJATAKOLIMX IMPUHIMIIOB OpPraHU3alUuu U
NEATEIBHOCTHU aIBOKATYPBI.

Tpernii maparpa¢g «Knaccupuxkanmum cucreM NPUHUUIOB AJABOKATYPbI B
Poccuu m apyrux crpanax CHI» nocsimien ananusy 3akoHoaatenbctBa CHI' Ha
IIpeAMET HOPMATUBHOIO 3aKPEIUIEHUS B HEM IIPUHIMUIIOB a/IBOKATYPBI.

3HAYMMBIM  JOCTMKECHHEM  IOPUIWYECKOW  TEXHUKH, [MPUCYLIIUM  BCEM
3aKOHOJATEIbHBIM aKkTaM 00 anBokarype ctpan CHI', sBisieTcst mpsiMoe HOpMAaTHBHOE
3aKpEeIIEHUE MPUHIMUIIOB aJBOKATYyPhl B TEKCTE COOTBETCTBYIOLINX 3aKOHOB.

BrinBuraercs te3uc 0 TOM, YTO CUCTEMA MPUHIIMIIOB aJIBOKATypbl B Poccuiickoii
denepanuu HyKJIaeTcsd B MpPeoOpa3oBaHUU, a UMEHHO HM3MEHEHHUIO JOJDKHBI OBITh
MOJABEPTHYTHl KaK CTPYKTypa, TaK U CMBICIOBOE cojepkaHue Hopm DexnepanbHOro
3akoHa «O0 agBOKATCKOM AEsATENbHOCTU M anBokatype B Poccuiickoit @enepanuny,
3aKpEIUBIIOINX PUHINIIBI OPTraHU3aLNHU U JEATENbHOCTH aIBOKATYPBI.

B nelicTByromeM 3aKOHOAATENBCTBE IPUHLIUIIBI U3JIOKEHBI B CTaThe «AJBOKATypa
Y TOCYIapCTBO», HECMOTPSI Ha TO, YTO INPUHLMIIBI aIBOKATypPbl PACIIPOCTPAHSAIOTCS HE
TOJIbKO Ha OOUIECTBEHHbIE OTHOIIEHUS, BO3HMKAIOIIME MEXIy aJIBOKaTypoll u
roCyAapCcTBOM, HO U MEXIy aJBOKaTaMH BHYTPU COOOILECTBA, aJBOKaTaMu U
JNOBEPUTEISIMHA, 4 TaK)K€ TpeTbUMHU JuuaMu. [lodTomy mpeanaraercs HMCIOIb30BaTh
onbiT bemapycu, ['pysun, Kazaxcrama, Keipreisctana, Monaosel, Tamxkukuncrana,
TypkMenucrana, rie 3akoHbl 00 aJBOKaType CoOJep)KaT OTHAEJbHBbIE CTaThH,
YCTAaHABJIMBAKOIINE HUCKIOUYNUTEIBHO MPUHIUIIBI aIBOKATypbl, U BBIHECTH NPUHLMUIIBI,
comepxaniuecs B cratbe 3 denepanbHoro 3akoHa «O0 aBOKATCKOM NEATEIbHOCTH U

anBokarype B Poccuiickon denepannn», B OTAEIBHYIO CTATHIO.
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OO60CHOBBIBAETCS HEOOXOJUMOCTh U3MEHEHHS] CUCTEMbI MPUHIIMIIOB POCCHUICKON
aZBOKATYpbl, TaK KaK JEWCTBYIOIIME TNPUHUMUIIBI HE OTPA)XarT BCEH IMOJHOTHI U
MHOTOIPAHHOCTH HMHCTUTYTa aJBOKATYpbl, a IPUHLMUIbI, HAaXOJAIIUECS BHE
HOPMAaTUBHOIO  3aKperyieHUs, (aKkTUUeCKH CYIIEeCTBYIOT JIMIIb B CO3HAHUU
IIPABONPUMEHUTENEN, YTO 3HAYUTEIBHO CYKAeT BO3MOYKHOCTb HMX BO3JIEUCTBHS Ha
OOIIIECTBEHHBIE OTHOIICHHUS.

[lo wrtoram wuccnenoBaHus (QopMynaupyeTrcss BbIBOA O TOM, YTO MHCTUTYT
aJBOKAaTypbl HamOOJIee IOJIHO OTPaXaeTCs Yepe3 CUCTEMY BOCHMHU IPUHIMIIOB:
3aKOHHOCTH, HE3aBUCHUMOCTH, KOPIIOPATUBHOTO CAMOYINPABJIEHUS, PaBHOIPABUA
aJIBOKAaTOB, MPUOPUTETA UHTEPECOB JOBEPUTENS, KOHDUICHIIMATLHOCTH, COOIIOICHUS
npodeccHoHaIbHOM 3TUKH, KBATM()UIUPOBAHHOCTH IOPUANYECKON MOMOIIIH.

Tperbsa riaasa «lIpyHUUNBI AABOKATYPbI, 3aKpeIuieHHbIe B dDeaepajbHOM
3akoHe «O0 aaBOKATCKONl JeATeIBLHOCTH W aaBokarype B Poccuiickoi
denepauum» COCTOUT U3 YEThIpeX naparpados.

B nmepBom maparpage «lIpyHUOMI 3aKOHHOCTH» PACKpPBIBAETCS COAEPKAHUE
OPUHIINNA 3aKOHHOCTH U aHAMM3UPYIOTCS (OPMYIHPOBKH €ro 3aKpelyieHus B
3akoHoaarenbcTBe ctpan CHI'.

[TpuHIMIT 3aKOHHOCTH, SBJISSICH OJHUM M3 OCHOBOIIOJIATAIONIMX OOIIETPaBOBBIX
NPUHLIMIIOB, XapaKTepeH Ui JI00ro cyObeKkTa OOIINECTBEHHBIX OTHOILICHUH, a
OCOOCHHO [JI1 aJBOKAaTa, IMOCKOJIbKY COMHUTEIbHBIM TPEICTABISETCS COACHCTBUE
3alUTe TPaKJAHCKUX MPaB U CBOOOJ, rapaHTHUPOBAHHBIX 3aKOHAMHU, JIUIIOM, KOTOPHIM
9TH 3aKOHBI OYyT HApyIIAThCS.

B coaepkanue 1aHHOTO MPUHIUIIA BXOMIST:

1) ocymiecTBieHue OpraHu3aldd  aJBOKATCKOTO COOOIIECTBa, perIaMeHTaluH
YJIEHCTBA B HEM, MpaB M OOS3aHHOCTEH aJIBOKATOB CTPOTO B COOTBETCTBUU C
3aKOHOJATEJILCTBOM, a TAK)KE€ C HOPMATUBHBIMU AKTAMH OPraHOB aJBOKATCKOIO
caMoympaBieHus (KOpIOpaTUBHbIE aKThI).

2) 00s3aHHOCTh aJIBOKaTa OTCTaWBaTh IpaBa M 3aKOHHBIE HHTEPECHl JAOBEPUTENS
BCEMH HE 3alpelICHHBIMM 3aKoHoAarenbCcTBOM  Poccuiickonn  @Penepanuun

cpeacCTBaMM.
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[TpyHUIMIT 3aKOHHOCTH B TOW WM WHOW (POPMYJIHpPOBKE HalIell OTpaKCHHE B
Ka)KI0M U3 3aKOHO/IaTeJIbHBIX aKTOB, PETYIUPYIOLIUX aJBOKaTypy B cTpanax CHI'.

Opnaxo B psne crpan: benmapycu, Keipreiscrane, Y36ekuctane, TypkmeHucTane,
Kazaxctane —  HeOOXOAMMOCTb  WCIIOJNB30BAaHMS  BCEX HE  3alpelieHHbIX
3aKOHO/IATEJIbCTBOM CPEACTB U CHOCOOOB 3allUThl MpaB, CBOOOJ U HMHTEPECOB
JIOBEpUTENST TPH OCYIIECTBICHUU AJBOKATCKOM JEATEIBHOCTH HMEET CTaTycC
OTIENFHOTO TPUHIMIIA  aJBOKaTypel. B CBS3M ¢ 3TUM  apryMeHTUpyeTcs
HEKOPPEKTHOCTh TAKOTO HOPMATHBHOTO TOJOXKEHUS, TaK KaK WTHOPUPYIOTCS HHBIE
COCTAaBJIIOIIME TPHUHIMIA 3aKOHHOCTH U CY)KaeTcs JeHCTBHE NpUHIUIA — OH
OTPaHUYMBAETCS TOJIBKO a/IBOKATCKON AESITEIbHOCTBIO.

Bo BTopom nmaparpage «IIpuHIMNBI KOPIOPATUBHOCTH U CAMOYIIPABJICHUD)
UCCIIEAYIOTCS MPUHLUIBI KOPIOPATUBHOCTA M CAaMOYIPABJICHUS M UX COOTHOIIEHUE
BHYTPHU CUCTEMbI PUHIIUIIOB a/IBOKATYPHI.

B cooTBeTcCTBMM C MPUHIMIIOM KOPIOPATUBHOCTH aJBOKAThI, HE3aBUCHMO OT TOTO,
OCYILECTBJIAIOT JIM OHU CBOIO JESATENBbHOCTh HWHIWBUAYAIbHO WM KOJUIEKTHBHO,
KOHCOJIMIUPOBAHBI B €IWHYI0 MPOGECCHOHATBHYIO KOPIOpaIyioo, COOOIIEeCTBO,
npecienyolee odmue 1nenu U 3agadu. KopnopaTuBHOCTH IMpenroiaraeT, B MEPBYIO
ouepeslb, OPraHU3aIlMOHHOE OOBEIMHEHHE aJBOKATOB HA OCHOBAHUU O0SA3aTEIHHOTO
YJIGHCTBA, HO B TO € BpEMs BCTYIUICHHE B aJBOKATCKOE COOOIECTBO JO0OPOBOJIBHO,
TaK Kak JIMIO 10 COOCTBEHHOMY KEJIAHUIO MOTy4aeT CTaTyC aJBOKaTa.

B cBowo ouepenp MNpPUHIMI CaMOYIPABIECHUS O3HA4aeT TO, YTO BHYTPH
alBOKaTCKOTO ~ COOOIEeCTBAa CYIIECTBYeT CHCTEMa OpraHoB CaMOYIPaBIICHHMS,
o0afaromas KOMIETEHIMe TPUHUMATh 00g3aTeIbHbIE I aBOKATOB PEIICHUSI.

OTtcroga crefyer, 4TO MPHUHLMI CAMOYIPAaBJICHUSI CIIMBAETCA C MPUHIUIIOM
KOPIIOPATUBHOCTH, TOCKOJIbKY OOBEAMHEHHE aJBOKATOB B €IMHYI0 KOPIOPAIHIO
npearnosiaraeT Co3JaHHe BHYTPU HEE CHUCTEMBbl OPraHOB YMPABIEHUS M MPaBO 3TOM
KOpIIOpalli U €€ OpPraHOB NPUHUMATh pEIleHUs, 00s3aTeNbHbIE AJISi BCEX YJICHOB
kopriopauu. IlosTomy 1enecoobpa3Ho, OCHOBBIBasCh Ha TpeOoBaHMM O Haubojee

KPaTKOM M BCEOOBEMIIIOIIEM XapakTepe MpHUHIUIA, OOBEAUHUTH MPHUHIIHUIIBI
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KOPIOPAaTUBHOCTM W  CaMOYIIPABJIECHUS B E€IMHBIA NPUHLUI KOPIOPATUBHOIO
CaMOYIIPaBJICHUS.

[TpyHLIMIT KOPIIOPATUBHOTO CAMOYMpPABICHHS MPHU3BAaH OOECMEUMBATH 3ALIUTY
KOPIIOPATUBHBIX MHTEPECOB aJIBOKATCKUM COOOIIECTBOM, B YACTHOCTH, MOAJIEPKUBATH
BBICOKMM ypOBEHb aJIBOKAaTCKOro Kopryca. /[oCTMKeHne 3TOW LEnu OCYIIECTBIAETCS
IIOCPEACTBOM  OCYILIECTBJIEHUS OpPraHaMu CaMOYIPAaBJICHHsS AaJBOKATypbl CBOMX
(YHKIMI, B 4aCTHOCTH, MO pa3paboTKe 00s3aTENIbHBIX JUIsl BCEX a/JIBOKATOB MPaBWII U
CTaHIApPTOB, a TaKXKe II0 MPHUBJICYCHUIO aJBOKATOB K JIHUCHMIUIMHAPHOU
OTBETCTBEHHOCTH.

IIpyHiMn ~ KOPIOPATMBHOCTM  HPUCYTCTBYET  TOJBKO B POCCHUHCKOM
3aKOHOJATeNbCTBE 00 aaBokarype. [IpuHumm camoympaBieHHs TakKe HE Hallem
HOPMAaTUBHOIO 3akperuieHus B OosibimHcTBEe crpaH CHI' — B kadectBe mnpuHumna
caMOYIIpaBJIEHUE MTPU3HAETCs TONbKO B ApmeHuu, benapycu u TypkMmenucrase.

Bmecte ¢ TeM B paboTe HETaTUBHO OLIEHWBAETCS MPUHLUI aBOKATypbl MOJIIOBBI
— J10OpOBOJIBHOCTh YJIEHCTBA B NPO(ECCHOHANBHBIX OOBEIMHEHUSX aJBOKATOB,
IIOCKOJIBKY €r0 HAJINYME MCKIIIOYAET CYIIECTBOBAHHWE €IMHOM KOPIIOpALMU aJABOKATOB
KAaK TaKOBOM.

Tperuit mnaparpa¢g «lIpuHIUI HE3aBHCUMOCTH» IIOCBAIIEH HW3YYEHHIO
IIPUHIIMIIA HE3aBUCUMOCTH M €r0 HOPMAaTHUBHOMY 3aKPEIUIEHUIO B 3aKOHOJATEJIbLCTBE
crpan CHT'.

[IpyHUIMIT HE3aBUCUMOCTH COCTOUT B HEJIOMYIIEHUN BO3AEUCTBUS WM, OOJee TOro,
YIOPABJICHUS  OpPraHM3alueldl WIM  JeATEIbHOCTBIO  aJABOKAaTypbl CO  CTOPOHBI
rOCy/IapCTBEHHBIX OpPraHOB, OPraHOB MECTHOTO CaMOYIPABIEHUS, OOIECTBEHHBIX
00BEAMHEHUHN WIN OTIEIBHBIX TPAKIaH.

B copepkaHuy npuHOMIA HE3aBUCHUMOCTH MOKHO BBIICIUTH JBa DJJIEMEHTA:
HE3aBUCUMOCTb aJBOKATYPbl KaK KOPIOPALMM AJBOKATOB M HE3aBHCUMOCTbH aJBOKATA
KAaK JIMIA, OKa3bIBAIOLIETO IOPUINYECKYHO TOMOIL.

OTmeuaercs, 4TO aJBOKaTypa HE MOXKET ObITh aOCONIOTHO HE3aBUCHMA, TaK Kak
OHa, B MEPBYIO OuYEpeab, NOJDKHA COOMOAaTh TpeOOBaHUS 3aKOHA, MPUHUMAEMOTO

rocyaapCTBCHHBIMH OpraHaMu. MC)KI[y TEM OCHOBHBLIC BOIIPOCBEI OpraHu3alilii M
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NeATEIbHOCTH aJBOKATyphl, Takhe Kak pa3padoTka Koaekca npodeccrnoHaabHOM ITUKA
anBokata, PenepanbHbIM 3aKOHOM «(OO0 aJBOKATCKOW NESITEIbHOCTH W aJBOKATYpe B
Poccuniickonn ®@enepanum» nepenansl B KOMIIETEHIMIO HEIIOCPEACTBEHHO aJBOKAaTYpHI,
4TO 00ecrneunBaeT He0OOX0IUMbIN OaTaHC UHTEPECOB.

HezaBucuMocTs amBokaTa mpu OCYIIECTBICHUH MTPO(PECCHOHATLHON NeATeIbHOCTH
MPENCTABISIET COOOW HEMOMyCTUMOCTh BIMSHUS WM PYKOBOJICTBA JEATEIHLHOCTHIO
agBOKaTa CO CTOPOHBl TIOCYJApCTBEHHBIX OpPraHOB M OpPraHOB  MECTHOIO
CaMOYTIPaBIICHUs, a TaKXe WHBIX CyOBEKTOB, YYacTBYIOIIHMX B OOIIECTBEHHBIX
OTHOILIEHUSAX B cdepe aaBOKaTyphbl, U OOECHeUMBAETCS TAPAHTUSMU HE3aBUCHMOCTHU
aZIBOKATCKOM JEATEIbHOCTH.

I[Ipy >TOM Ha TMNPAKTHKE TAPAHTUM HE3ABUCUMOCTH JIOBOJIBHO  4acCTO
UTHOPHUPYIOTCS BBUAY OTCYTCTBHSI OTBETCTBEHHOCTM 3a HUX HapylueHue. [loatomy B
paboTe 00OCHOBBIBAETCS HEOOXOAMMOCTh BBEACHMSI YTOJOBHOM OTBETCTBEHHOCTH 3a
HapylIeHUE FrapaHTUH HE3aBUCUMOCTH I10 AaHAJIOTUH C YTOJOBHOM OTBETCTBEHHOCTHIO 3a
BOCIIPEMNSATCTBOBAHWE  MPO(PECCHOHAIBHOW  JEATEIbHOCTH  CYIbH, IPOKYpOpa,
CJIE0BATENA NN JO3HABATEIS.

Nmeromascss Ha CEroAHSAIIHUNA JE€Hb B POCCHUICKOM 3aKOHOJATENIbCTBE
dbopMyIMpOBKa MPHUHITUNA HE3aBUCUMOCTH TIPENICTABISACTCS HanbOoyee JIAKOHWYHON
ONTHMaNbHOW, TaK KakK, MO CYTH, OOBEIUWHAET B ce0E BCE OCHOBHBIC aCIEKTHI
HE3aBUCUMOCTH KaK aJIBOKATCKOTO COOOIIECTBA, TaK U KaXKJI0TO KOHKPETHOTO aJ{BOKATa.
BwMmecte ¢ tem B benapycu, ['py3un, Kazaxcrane, Tamxukucrane, TypkMeHUCTaHE H
YKkpauHe Hapsay C OPUHUOUIIOM  HE3aBUCUMOCTU  JEKJIAPUPYETCA  MPUHLIMI
HEBMENIATEIbCTBA B JIESITEIBHOCTh aJIBOKATa, YTO MPEICTABISIETCS COBEPILIEHHO
HEOIPABJAHHBIM, IMOCKOJbKY 3TOT HNPUHLMI SBJISIETCS COCTABHOW YaCThKO IMPUHIIMIIA
HE3aBUCUMOCTH, TOTJa KaK MPUHIUIBI B OOIIEM JOJKHBI OBbITH 0OJiee KPaTKUMHU M
OXBaTHIBAOIIIMMHU MaKCUMAJIEHO BO3MOKHBIM KPYT OOIIECTBEHHBIX OTHOIIIEHUH.

Yereeproiii nmaparpag «IlIpyHuunm paBHONpaBHsli AaJABOKATOB»® IOCBSIICH
W3YUYEHHIO CYIIIHOCTH IPUHIMIIA PABHONPABUS aJIBOKATOB.

[Ton mpuHUMIIOM paBHONpPAaBHsS AJBOKATOB NOHUMAETCS OTCYTCTBHE JECJICHHS

4/IBOKATOB BHYTPHU KOpIIOpaluu H OFpaHI/ILICHI/Iﬁ OJHUX aABOKAaTOB IEpca APYIrHUMHU.
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[{eHTpanbHOE MECTO B COAEPNKAHUM IPUHIUIIA PABHOIPABUS 3aHUMAET PABEHCTBO
IpU OCYIIECTBICHUH MPOPECCUOHAIBHON AESATEIbHOCTU, HAJIMYMUE PaBHBIX IpaB U
00s13aHHOCTEH, rapaHTU HE3aBUCUMOCTH.

Ho abGconoTHOE paBeHCTBO B aJBOKATYpE HEAOCTUKUMO — €ClId (POpMaTIbHO
aZBOKAThl paBHbl B CBOMX IpaBaX M OOS3aHHOCTSX, TO OOBEM OTUX IMpaB H
00513aHHOCTEH B HEKOTOPBIX CIIy4asiX MOXKET pa3inyaThbCsl.

3HAYUMOM COCTABJIAKOLICH NPUHIMIIA PABHONPABUS aJIBOKATOB SBISAETCS
HEJIOMMYCTUMOCTh KaKOW-MH00 NHCKPUMHUHALMKM B aJBOKaType: IO IOy, pace,
HallUOHAJIBHOCTH, SI3bIKY, OTHOIIEHUIO K pEIUrMd © T.J. OTO IOJIOKEHHE
obOecnieunBaercs Konctutyuueit P®, aHamoruyHble MOJOXKEHHS €CTh TaKXke M B
Koncturynusix uasix ctpan CHI'.

[Tomumo Poccuiickoint Penepaunu MPUHIUI PABHOIIPABUS HAILIE OTPAXKEHHUE B
3aKOHOJATENbHBIX akTax o0 aaBokarype Apmenuu, [pysun, Tamkukucrana wu
Typkmenuctana. Ilpu 5>ToM ykasplBaeTcs, 4YTO MNPHUHIMIBI JIEMOKpaTU3Ma H
KOJUIETUAJIBHOCTH  BO  B3aMMOOTHOILIEHUSX MexAy ajaBokatamu (Momgosa),
neMokpatusma (AzepOaiimkan), BeiOOpHOCTH (YKpawmHa) ONHM3KH K PaBHONPABUIO,
OJIHAKO OISITh K€ PEryJupylT HEJAOCTaTOYHO IIMPOKUA Kpyr OOIIECTBEHHBIX
OTHOLICHHUM.

YerBepran rinaa «lIpuHIUNBI aIBOKATYPbI, BbISIBJIEHHbIE B HOPMATHBHBIX
aktax Poccuu u apyrux crpan CHI» coctout u3 ueTbipex naparpados.

IepBoiii maparpa¢g «IIpuHIUI NPHBEPKEHHOCTH HHTEpPecaM [J0BEPHUTEJI»
MOCBSIIEH MCCIECAOBAHUIO COAEP)KAHUSI TMPUHIMINA [PUBEPKEHHOCTH HWHTEpPECaM
JIOBEPUTEIISL U €ro 0COOEHHOCTEM.

IIprHIMI NPUBEPKEHHOCTU MHTEPECAM JTOBEPUTEI U1 aBOKATa 3aKJIK0YACTCs B
JOMUHHUPOBAHUM HMHTEPECOB JIOBEPUTEIISI HAJ BCEMH MPOYMMU HHTEPECAMHU, B TOM
YUCJIE HAJ JIMYHBIM HHTEPECOM aABOKaTa. MIMEHHO NPHHIMIOM IPUBEPKEHHOCTH
MHTEpecaM JIOBepUTeNsl OOYCIIOBJIEH 3alpeT aJBOKATy 3aHUMaTh MO JIeNy IMO3UIIMIO
BOIIPEKH BOJIE IOBEPUTEIIS.

OtmeuaeTcsi, 4YTO MNPUHLWI  NPUBEPKEHHOCTH  HMHTEpecaM  JEHUCTBYET

HCKIIOYUTCIbHO I 3aKOHHBIX HHTCPECOB OOBCPHUTCIIA. Ha IMpUMEPE pcalru3anuu
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NPUHLANA TPUBEPKEHHOCTH HHTEPECAM WILIFOCTPUPYETCS YacTO BCTPEYArOLIEecs
MIPOTUBOPEYHE MPUHLIUIIOB, KOTOPOE, OJJHAKO, HE 03HAYAET HECOCTOSATEIBHOCTD OJTHOTO
Y3 HUX — HamnpoOTHB, CYTh B PEAJU3alUH NEPECEKAIOIMXCA NPUHLIHUIIOB 3aKIF0YAETCS B
COOJIIOZICHNY pa3yMHOro OajiaHca.

3aKOHHOCTh HMHTEpPECa, 3allUINaeMOro aJBOKaTOM, JOJDKHA OBbITh HamOoJee
BEPOSITHOM, a aJIBOKATy HAJUJIC)KUT OTKA3bIBATHCA OT JEJI, HE3AaKOHHOCTh KOTOPBIX SIBHA
U OYEBUJHA, TaK KaK aJBOKAaT B CHJy NoANyHKTa | myHkTa 4 cratbu 6 denepaibHOrO
3akoHa «OO0 aJIBOKATCKON AESITENbHOCTU U anBoKaType B Poccuiickoii deneparumy He
BIIpAaBE€ MPUHUMATH OT JIMIIA, OOPATHUBILETOCS K HEMY 3a OKAa3aHUEM IOPUINYECKOMN
MIOMOUIH, TOPYYEHHUE B CIIy4ae, €CJIM OHO MMEET 3aBEJOMO HE3aKOHHBIA XapaKTep, HO
IIPY ATOM KpalHe 3aTPYIHUTEIHLHBIM MPEACTABISIETCS a0COIIOTHO TOYHAS KOHCTATAITUS
(dakTa 3aKOHHOCTM HWHTEpeca JOBEpUTENS B CHIIy HEOJHO3HAYHOCTH BO3MOKHOM
IOPUINIECKON OIICHKH OOCTOSATENhCTB Jela, a TaKKEe CIHOPHOCTH B TOJKOBAHUHU
MIPUMEHSIEMOTO 3aKOHA.

B guccepraumm  aHanmu3upyercss  OAHA M3 COCTaBIMIOUNIMX  IPUHLHKINA
MPUBEP)KCHHOCTH HHTEpPECaM JOBEPUTENSI — HEJOMyIIeHue KOH(DIMKTa HHTEPECOB,
KOTOPBIM MOXET BO3HHUKHYTh KaK MEXIy aJBOKATOM M JIOBEPUTENIEM, TaK U MEXIY
JIBYMSI  JIOBEpUTEISIMH OJHOTO aJBOKata. Bmecte ¢ TeM HeIenecooopasHo
JEKJIApUPOBATh TAHHBIM ACIEKT B KAYECTBE OTAECIBHOrO MPUHIIMIIA, KaK 3TO CIACIAaHO B
3akoHe Ykpaunsl «O0 aBOKaType U aIBOKATCKOU ESITEIHLHOCTHI.

BaxkHOCT,  HpUHIMIIA  OPUBEPKEHHOCTH  HHTEpecaMm  JIOBEpUTENs  Jis
perynupoBaHusi OOILECTBEHHBIX OTHOIIEHMH B cdepe agBoKaTypbl OeccropHa,
MOCKOJIbKY OH OOYCJIaBJIMBA€T B IMEPBYIO Ouepelb CAMO Ha3HAY€HUE aJBOKATYphl —
OKazaHue (PU3NYECKUM U IOPUAMYECKUM JIUIAM KBaTU(PUIIMPOBAHHOW HOPUIUIECKON
nomoiny. [1o3ToMy yka3aHHBIN MPUHIUI MOXKET ObITh PEKOMEH/I0BAH JIJIsl BKIIFOUEHHUSI B
®enepanbHbiii 3ak0H «O0 agBOKATCKOW AESITEIBHOCTH W afBOKaType B Poccuiickoit
denepauumny.

Bo BTOopoM maparpage «IIpyHOun kKOHGUACHIHUAIBHOCTH) PACCMATPUBAECTCS
MpPaBOBOM  PEXHMM  aJBOKATCKOW  TaHBI W OOOCHOBBIBACTCS  MPHUHITUI

KOH(UIEHIIUAIBHOCTH.
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OcHOBOI mnpuHLUNA KOH(PUACHIMATBHOCTU SBJISETCS OO0S3aHHOCTb aJBOKATa
coOnolaTh TPABOBOM PEXKHUM AJBOKATCKOW TailHBI, MOITOMY aJBOKAT MOXKET
pasriamarb CBEACHHUSA, COOOIICHHbIE €My JOBEpUTEIEM B CBA3M C OKa3aHUEM
IOPUMYECKON TTOMOIIH, CYyTy0O0 ¢ corjiacus MOCIEIHEro, IPU 3TOM, HE Mpecieays Leau
OpUYUHUTE eMy Bpea. JloBeputenb oOpamiaercs K aJBOKaTy B TOM YHCIE Ji TOTO,
YTOOBI OBITH YBEPEHHBIM B TOM, UTO CBEJICHUS, COOOIIEHHBIEC aJIBOKATY, HE CMOTYT OBITh
UCII0JIb30BaHbI MPOTUB €r0 MHTEPECOB, YEMY CIIOCOOCTBYET OCOOBIM MPABOBOW PEXKUM
TaHBI.

ITocpenctBom COXpaHEHUS aJBOKaTCKOU TalHbI oOecrieuynBaercs
HEMIPUKOCHOBEHHOCTh MPAaB M MHTEPECOB JIOBEPUTENS] B CBSI3W C OOpallleHuEeM K
aABOKATY W NOJYYEHUEM IOPUAUYECKOM INOMOIIM, T.€. €r0 MMMYHHTET. MIMMyHUTET
JIOBEpUTEIIA MPEJCTaBIsET COOOW BakHeillee yciaoBue obOecreueHus O0e30MacHOCTU
VCIIOJB30BaHUS JIMLIIOM BO3MOXHOCTEM TOCYHAPCTBEHHO-IIPABOBOM CHUCTEMBI IS
3alIUThl CBOMX NPaB U 3aKOHHBIX MHTEPECOB, & CJIENOBATENIbHO, SBISETCS Ba)KHEUILIEH
rapaHTUENd pealu3aluyd KOHCTUTYLUHMOHHBIX IIpaB, 3aKpEIUICHHBIX B cTarbe 48
Konctutynuu PO.

3amuiias aABOKATCKYIO TaiHy, aJBOKaT HE TOJBKO CaM OIPAaHUYEH B €€
pacmnpoCTpaHEHUH, HO M OO0f3aH OCYIIECTBJISATh AKTUBHBIE NEHCTBHUS MO peanu3aluu
rapaHTuil, NPEAOCTABICHHBIX TOCYAAapCTBOM, B OTHOIIEHWHM aJIBOKATCKOW TAMHBI.
Kpome Toro, agBokarckas TaiiHa 3alMINAETCS M HAa HAATOCYAApPCTBEHHOM YPOBHE —
ctatbeit 8§ KoHBeHIMM 0 3aIIMTe MPaB YeI0BEeKa U OCHOBHBIX CBOOOI.

KoHduneHumnanbHOCT, WM COONIOACHUE aJBOKATCKOM TalHBI — 3TO OJHO U3
IJIABHBIX OCHOBOIIOJIATAlOIIMX Hadyal B JEATEIBHOCTH aJIBOKara, KOTOpPOE B
oonpmmHcTBe cTpad CHI' (Ykpaune, benapycu, I'py3uun, Kazaxcrane, Azepbaiimxkane,
Koipreizcrane, VY30ekucrane, TypKMEHHCTaHE) 3aKpeIUIEHO B KauecTBe MpHUHIMIA
anBoOKaTypbl, Toraa kak B denepanbHoM 3akoHe «OO0 aaBOKATCKON AESTENBHOCTH H
anBokarype B Poccuiickori ®Denepauum» YyKa3aHHbIM MPUHUMUII OTCYTCTBYET, YTO
SBJISIETCS] HEOPAOOTKOM 3aKOHOATENS, KOTOPYIO HEOOXOUMO YCTPAHUTh U BKIIIOUUTH

IIPUHIUII KOH(l)I/II[eHI_II/IaJIBHOCTI/I B COOTBCTCTBYIOIIYIO CTATbIO 3aKOHA.
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[Ipu »TomM B AsepOaiijpkaHe B KadecTBe NpPHUHIMMNA aJBOKATypbl Hapsay C
KOH(HUIEHIIMAIbHOCTBI0O ~ HEOOOCHOBAaHHO  (UTYpUPYET  IJIACHOCTb,  IMOCKOJBKY
OJTHOBPEMEHHOE CYIIECTBOBAHUE MPUHITUIIOB TJIACHOCTH M KOH(DHICHIIMAIBHOCTH WU
COONIO/IEHUs aJIBOKATCKOM TallHbI MOXET BbI3BaTh MPAKTUYECKUE CIOKHOCTU B
NEATETLHOCTH a/IBOKATa: TJIACHOCTh MPEJCTABISET COOOW, B TOM YHCIE OTKPBITOCTh U
W3BECTHOCTh IMUPOKOMY KPYTY JIMIl JEATETLHOCTH aJBOKaTa, TOT/a KaK COOJIOJEeHUE
aJIBOKATCKOM TalHbI MpeJrnoiaraeT KoHQUIeHINaIbHbIA XapakTep Kak HH(opmanuu,
MOJyYEeHHOW AaJBOKAaTOM OT JIOBEPUTENS, TAK UM COOTBETCTBEHHO JCHUCTBUM,
NPEANPUHUMAEMBIX aIBOKATOM, IIPU OKA3aHUU IOPUINYECKON TOMOILH IOBEPUTEIIIO.

Tpernii maparpa¢g «IlpuHuun codawaeHuss NPOPECCHOHAIBLHOM ITHKH»
MOCBAIIEH W3YYCHHWIO TMPUHINNA COOMOMeHUST MPOPECCHOHATBHOW JOTHKA U
HPaBCTBEHHBIX Hauaj npodeccuu aJBoKara.

[Tpuntun coOMIOIeHNUS STUKH TPEAYyCMAaTPUBACT, TMPEXKIE BCETO, OO0S3aHHOCTH
POCCHUMCKMX aJBOKaTOB pPYKOBOJICTBOBaTbCA B CBOM JedresnbHOCTH Konaekcom
npodecCuoHaNbHON ATUKU aJIBOKATA, OAHAKO 3THUM HE OTPaHUYMBAETCS — CIOJAa TaKkKe
BXOJIUT HEOOXOIWMOCTh COONIOJICHUS MEXKIYHApPOIHBIX, BHYTPHUHAIIMOHAIHHBIX
3aKOHOJATEIbHBIX U MMOJ3aKOHHBIX aKTOB, COAEPKAIINX HPAaBCTBEHHbBIE ITPABUIIA.

[Ipodeccust amBokaTa mpeAmoaracT MOBBIIMICHHBIH CAMOKOHTPOJb — aJBOKAT
JIOJDKEH CTPEMUTBCS K HPABCTBEHHOW YHMCTOTE HE CTOJIBKO M3 ONACEHUS HaKa3aHus,
KOTOpPO€ IOPUIUYECKU MPETYCMOTPEHO 3a HapyllleHHe TpeOOBAaHUM ITUKU, CKOJIBKO M3
OCO3HAHUS BAXXKHOCTU TOW COLMAJIBHOM POJIA, KOTOPYK) OH Ka)KIOJHEBHO WIPAET B
KU3HU O0OIleCTBa, W HEJOMYCTUMOCTH MPUHUKEHUS COOCTBEHHOIO aBTOPUTETA U
MpECTHKA MPOQeccuu.

ApryMEHTUPYETCSA, YTO HPABCTBEHHbIC TPEOOBaHUS MPOHU3BIBAIOT  BCE
3aKOHOJIaTENLCTBO 00 aJBOKaType, HO mpodeccruoHaabHasi 3TUKA BBIXOAUT 32 PaMKU
HOPMATUBHBIX IMPABOBBIX AKTOB, MOCKOJBKY IMOCIEAHUE HE MOTYT PETJIAMEHTUPOBATH
mo0oe neicTBUe MM Oe3/eicTBUE aJlBOKaTa — MX 3ajada B TOM, YTOOBI YCTaHOBUTH
KPUTEPUHU JOMYCTUMOIro mMoBeAeHUsl. TakuMm o0pa3oMm, aaBOKAT MpPHU OCYIIECTBICHUU

npo(hecCHOHANBHON NEeATeIbHOCTH JOJKEH MPUACPKUBATHCS HE TOJIBKO 3aKPETIEHHBIX
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B 3aKOHOJIATEIbCTBE 3TUYECKUX TPeOOBAaHUMN, HO U T€X HPABCTBEHHBIX OCHOB, KOTOpPbIE
HE JICTaJIU3UPOBAaHbI B 3aKOHE, a TAKKE B MHBIX HOPMATHUBHBIX aKTaX.

B cBa3um ¢ 3TMM 1moaBepraercs KpPUTHUKE HOPMATHBHOE 3aKpEIUIEHUE B
3aKOHOJIaTENbHBIX akTax 00 anBokatype benapycu, Y36ekucrana, Keipreizcrana B
KaueCTBE MPUHUMUIIOB COOJIOJEHUS TOJBKO HOPMAaTHBHBIX AakTOB (IIpaBWJI WJIU
THUYECKUX KOJEKCOB), COJAEPKAIINX HPABCTBEHHbIE TPEOOBAHMS K JIMILY, UMEIOIIEMY
CTaTyc aJBoOKara.

C J1pyroil CTOpOHBI, KOMIIPOMHUCCHBIE BapUaHThl H3JIOKEHUs IPUHLHUIIA
NPUCYTCTBYIOT B 3aKOHOJATEIbHBIX akTax 00 aaBokatype ['py3um, Kazaxcrana u
TypkmeHucrtana. YuuTbhiBas 3HAUUMOCTb MPHUHIMIA COOJIOJEHUSI MPOQPECCHOHATBHON
TUKHU JUIsi 00eCrevyeHHs] BHICOKOTO MOpPAJIbHOTO OOJIMKa aJBOKATCKOIO COOOIIECTBa,
npeajaraeTcsl BKIIOYUTh JAHHBIM NPUHIMI U B POCCHUKUCKOE 3aKOHOJATENbCTBO 00
aZaBOKaType.

B uyerBepToM nmaparpade «IIpuHIUN KBAJIU(PUUMPOBAHHOCTH HOPHUIUYECKOU
MOMOIIN» PACCMATPUBAETCS MPUHLUI KBATU(PUIHUPOBAHHOCTH IOPUINYECKON TTOMOIIU
Y €ro B3aMMOCBA3b C KOHCTUTYLIMOHHOW IapaHTHEM.

Hopwma crateu 48 Konctutynuu P®, a Takxke aHamoruyHbeix crateid KoHCcTUTynmi
rocyaapcTtB — yuyacTHukoB CHI' rapanTupyet okazanue KaxJoMy KBalu(UIMPOBAHHON
opuanYeckoit momouu. ObecrneueHne yKa3aHHON rapaHTUU rOCyAapCTBOM BO3JIOKEHO
Ha CHeIUaIbHBIN CYObEKT OOIECTBEHHBIX OTHOIICHU — aJIBOKATA.

KBanupuunpoBaHHOCTH IOPUINYECKOM MOMOIIH OTIPEAEISETCS MPEIbsIBICHUEM K
JIMILY, OKa3bIBAIOIIEMY HOPHUAMYECKYIO MOMOIIb, CHEIUAIbHBIX TPEOOBaHUM, B YHCIIE
KOTOPBIX BbICIIee 00pa3oBaHHe, CTaX padoThl, cadya KBAIU(PUKALKOHHOTO K3aMEHa,
OTCYTCTBHE HETraTHBHBIX YCIOBUH U T.n. COrIacHO POCCHUHCKOMY 3aKOHOJATENbCTBY
cucTteMa MoJ00HBIX TpeOOBaHUN JNEHCTBYET CErOAHS TOJbKO B OTHOIIEHUM aJIBOKATOB,
OTJINYAsl UX OT UHBIX JIMIL], OKA3bIBAIOIINX IOPUINYECKYIO TOMOUIb.

K anBokaTy Takke MNpeabsBIsAIOTCS TpeOOBaHUs, BbITEKaIIMe u3 (dakra
IPUCBOEHUS CTaTyca, B TOM YUCJe TPeOOBaHUS STUYECKOTO XapaKTepa, a 3a HapylIeHUe

3TUX  TpeOOBaHWM  agBOKAT MOXET ObITh  MOABEPTHYT  AUCIMILUTUHAPHOMN
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OTBETCTBEHHOCTH U JIMUIEH CTAaTyca C MOTEPEN COOTBETCTBEHHO BO3MOXKHOCTU OKA3aHUS
KBTM(PUIIUPOBAHHON IOPUINYECKON TTOMOLIH.

B paboTte kpuTHueckd OLIEHMBAETCS HOPMATHBHOE 3aKpEIVIEHHE B 3aKOHAX
HekoTopbix crpaH CHI' nmpuHIMNoB oOecrieyeHus: KauyecTBa IOPUIUYECKON MOMOIIU
(benapycs) um oOecriedeHus: KauyeCTBEHHOW TpaBoBoMl momomw (TapKUKUCTaH).
KBanmupuuupoBaHHOCT, HE TOXAECTBEHHAa KayeCTBY IOPUAMYECKON IMOMOIIH.
KauecTBeHHOCTh Ipe/inoiaraeT oka3aHue IPUINYECKON MOMOIIU J0OPOCOBECTHO U HA
JIOCTaTOYHO BBICOKOM YypoBHe. OTcioma cleayer, 4YTo IOPHCT, He 00Jaaaromui
CTaTyCOM a/IBOKaTa, MOXKET OKa3aThb KAUECTBEHHYIO IOPUANYECKYIO ITOMOIb, TOTAA KaK
aJIBOKAT MPHU OCYILIECTBICHUH MPOPECCUOHATBHON NEATETbHOCTH MOXKET HE UCIIOTHUTh
JOJDKHBIM ~ 00pa3oM  Bce  oOsi3arenbcTBa  mepen  jgoBeputenemM.  OmHako
KBAIM(PUIUPOBAHHOCTb — 3TO HEOOXOAMMBIA MEXaHU3M, KOTOPBIM CrocoOCTByeT
OKa3aHNIO KaY€CTBEHHOM IOPUINYECKON TTIOMOIIIH.

Takum o00pa3om, OoJjiee COOTBETCTBYIOIIMM HOPMATUBHOMY PEryJIUPOBAHUIO
MHCTUTYTa  aJBOKATyphl  SIBISIETCA  JEKJIApUPOBAHHE  KBATM(UIIMPOBAHHOCTU
IOPUANYECKON IIOMOIIM B KAayeCTBE IIPUHIIMIIA AJBOKATYpPbl, B CBSI3H C YEM OH
PEKOMEHJTyeTCsl K BHECEHHIO B COOTBETCTBYIONIYIO cTaTthio dDenepanbHoro 3akoHa «O0
aZBOKATCKOM JEATEIbHOCTH U aiBOKaType B Poccuiickon @enepanum.

B 3akiil0ueHNH TIOJIBEICHBI UTOTH HAYYHOTO HCCIIEOBAHUS, C(HOPMYIUPOBAHBI
OCHOBHBIE TEHACHUMHW HOPMATUBHOTO PETrYJMPOBAHUS AIBOKATCKON JIEATENBHOCTH,
NPEMIOKEHBI M OOOCHOBAaHBI HM3MEHEHHSI CHCTEMBl TPUHIAIOB  aJBOKATYPHI
Poccuiickon denepanumu.

B npuioxkenuu cojepkarcs CpaBHUTEIbHbIE TaONMIIbI, aHKETa ISl OIpoca
aJIBOKATOB C pe3yJIbTaTaMU AHKETUPOBAHMSI, OATBEPKIAIOIINE BBIBOJIBI, CCIaHHbIE B
JUCCEPTAINM, a TAaKXKE MOMEIIEH pa3paboTaHHBIN AUCCEPTAHTOM MPOEKT (eaepaIbHOTO
3akoHa «O BHeceHuM wu3MeHeHHil B @DenepanbHblii 3akoH «OO0 aaBOKAaTCKOM
NEeSATEIbHOCTH W afBokarype B Poccuiickonn dDepepanum» W YTOJOBHBIA KOJEKC

Poccuiickon denepanum.
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OcHOBHBIE HAYYHbIE MOJI0KEHUS TUCCEPTAIUM OTPAKEHbI
B ONy0JJMKOBAHHBIX AaBTOPOM pPadoTax o01mmuM 00eMOM S I1.J1.:

— Cmamvu 6 6edyuwiux peueH3UPyemvlX HAYUHBIX MHCYPHANAX U U30AHUAX,
pexomenoosannvix Buvicueii ammecmayuonnon komuccueit npu Munucmepcmee
HayKu u evicuiezo oopazoeanus P® ona  onydoaukoeanus  pezyibmamos
ouccepmayuoOHHbIX UCCIe008AHUIL:

1. 3axapenxos [ H. 1lpuHIMOBI TUCUUIIMHAPHOTO MPOU3BOJCTBA B OTHOIICHHUH

anBokata // Bectauk MI'TIY. FOpunnueckue nayku. 2016. Ne 3 (23). C.92-96
(0,5 m.m.).

2. 3axapenxos /I.H. K Bonpocy o Konekce npodeccnonanbHOl 3TUKK aaBokarta //
EBpazwuiickas ansokatypa. 2017. Ne 1 (26). C. 21-28 (0,9 m.1.).

3. 3axapenkos J{.H. COOTHOIIEHHWE 3aKOHHOCTM U IIPUOPUTETA HHTEPECOB
JIOBEpUTEINSI KaK MPUHIMIOB afBOKaTyphl // EBpasuiickast agBokatypa. 2017. Ne
2(27).C. 12-17 (0,7 m.m.).

4. 3axapenxos J[.H. TlpoOnembl peanu3aliid MPUHIMIIA HE3aBUCUMOCTH BO
B3aMMOOTHOIIICHUSIX aJBOKATyphl M rocynapctBa // EBpasmiickas amBokarypa.
2017, Ne 3 (28). C. 42-46 (0,6 n.11.).

5. 3axapenxos /. H. OCHOBHbIE Hayala OPraHU3aUUU U JEATEIbHOCTH aIBOKATYyphI
coBeTckoro nepuona // EBpaswuiickas agBokarypa. Ne 5 (30). C. 10-13 (0,5 m.i.).

6. 3axapenxkos J[.H. K Bompocy o mpuHIUNAX aJBOKaTypbl // AJBOKaTckas
npaktuka Ne 3, 2018. C. 9-14 (0,6 n.11.).

7. 3axapenxos J{.H. K Bompocy o mpeoOpa3oBaHUM CHUCTEMBbI TPUHIIUIIOB
anBokatypel B Poccuu // EBpasuiickuil ropuaundeckuit xxypHai. Ne 9, 2018. C.
344-346 (0,4 1.11.).
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anaBokatypsl // Hayunsle uccnenoBanus B o0nactu opucnpyaeHuuu. COOpHUK
Hay4yHbIX TPYJOB MO UTOraM MEXKAYHApPOJHONM  HAyYHO-NIPAKTHUYECKOU

koH(pepenuuu. Ne 2. Caparos, 2017, — 0,3 m.u.
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2. 3axapenxos JI.H. MexnynapoaHoe corpyauuyectBo ctpan CHIT B cdepe
anaBokatypsl // [IpuopureTHble 3aja4il U CTPATETHH Pa3BUTHUS IOPUCIIPYICHIIUH.
COopHUK HAYYHBIX TPYIOB [0 UTOTaM MEXAYHApOAHON HAyYHO-NPAKTUUECKON
koHpepeniuu. Ne 2. Tonwsittu, 2017, — 0,2 ..

3. 3axapenxose J{.H. CoOmonenue mnpodeCcCHOHANBHOW JTHKU KaK MPUHIIHI
anBokatypbl // VIHHOBalMOHHBIE BHEAPEHHUS B O0JACTH IOPUCTIPYICHIUHU /
COOpHHMK Hay4YHBIX TPYJOB IO UTOraM MEXIYHApOJHOW HAYYHO-NPAKTUYECKOU

koH(pepenuuu. 2018, Ne 3. r. Mocksa, — 0,3 m.11.



