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I. OBIIIAA XAPAKTEPUCTHUKA PABOTbBI

AKTYaJIbHOCTBh T€MbI AUCCEPTANMOHHOIO HCCJICIOBAHNS.

OnHoli W3 Haubonee MNPAKTHYECKM BAXHBIX W JUCKYCCHOHHBIX
COBPEMEHHBIX MPABOBBIX MPOOJIEM B cepe TOBAPHBIX 3HAKOB SIBIIACTCA Ipobiema
IPUHIMIA HCUEpPIAHUs IIpaB Ha TOBAapHBIM 3HAaK B YCJIOBMSX I1apaJUICIBHOIO
pMropra’. B JIOKTPHHATBHOM  aCleKTe  aKTyalbHOCTh  HCCIICHOBAHHS
IOJITBEPIKAAECTCS OTCYTCTBUEM E€IMHCTBA B IOJAXO0/aX K PETYIUPOBAHUIO IPUHIIMIIA
UCYEpIIaHns IpaB HAa TOBAPHBIM 3HAaK B EBpa3MiiCKOM 3KOHOMHYECKOM COO3€
(mamee — EADC). Cpenn Hambosiee mpoOJEMHBIX BOIPOCOB CIENYET BBIICIHUTH
pasrpaHu4eHre OTBETCTBEHHOCTH IIPU NApaJUIEIbHOM HMIIOPTE OPUTMHAIBHOIO U
KOHTpa(akTHOr0 TOBapa, MPUMEHEHHE MEpP OTBETCTBEHHOCTH B BHJI€ U3BIATHS U
YHUUTOXXEHHSI K OPUTMHAIILHOMY TOBapy, HEI0CTaTOYHOCTh MEP MPABOBOM 3AILUTHI
npaBooOianaTens NpU NapajuleIbHOM HMMIIOPTE, OTCYTCTBUE HCKJIIOUYEHUH W3
PErMOHATIBHOTO NPHUHIMIIA MCYEpPHaHUs IpaB Ha TOBapHbIM 3Hak B EADC mpu
VU3MEHEHUM COCTOSIHUS TOBapa, OTCYTCTBUE €AMHOTO IMOAXOAA IMPU PACCMOTPEHUU
MMIIOpTa TOBapa B KaYeCTBE CHOocO0a MCMHOJIb30BaHUS TOBAPHOTO 3HAKA, & TAKXKE
OTCYTCTBUE 3aKOHOJATEJIbHO YTBEPXKIACHHOW (OpPMBI BBIPAKEHUS COIIIACHS
npaBooO1aiaTelis Ha UMIIOPT TOBapa.

AKTyanbHOCTh  MpoOJEeMbl  MapajUIeIbHOTO  HUMIIOPTa W BbIOOpa
ONTHUMAJIBHOTO NPUHLHKIIA UCUYEPIAHUs MPAaB HAa TOBApHbBINA 3HAK MOATBEPKIAETCS
MHOTOUHCIIEHHOW CyIeOHOM TMPaKTUKON, KOTopas He 00JamaeT eIUHCTBOM B
BONIpOCaxX NPUMEHEHUSI Mep OTBETCTBEHHOCTH K OPUTMHAIIBHOMY TOBapYy,
BBE3CHHOMY 0€3 paspellicHHs NpaBooONajaTeNs’, a TAKKe PACCMOTPEHHEM B

KonctutynmonHom cyne P® nomokeHMH POCCHUHCKOTO 3aKOHOAATENIbCTBA

! AKTyanbHOCTB TaKKe MOATBEPKIACTCS OIPOMHOI [EHHOCTBIO NPAB HA TOBAPHBIHA 3HAK - HATIPHMEP, CTONMOCTh
IpaB Ha CaMbIi TOpOroi B MHUpE TOBapHBIN 3HaK «Apple» B 2018 roxy omenmBanack B 6oiee 214 mMummuapaoB
gomnapos  CIIA.  Interbrand 1974 /[ URL:  https://www.interbrand.com/best-brands/best-global-
brands/2018/ranking/apple/ (nara o6pamenus 27.11.2018).

IlocranoBnenne ApOUTpakHOrO cyaa MockoBckoil obmactu ot 06.08.2015, memo NeA41-26731/2015.
IocranoBnenne ApOurpaxkHoro cyma r. MockBbl ot 29.09.2015, nmemo NeA40-36077/2015, ITocraHoBieHue
ApGurpaxunoro cyaa [Ickockoit obnactu ot 14.12.2016, nemo Ne A52-3237/2016 // Kaptoreka ApOUTPaXKHBIX el
URL: http://kad.arbitr.ru (nara oopamenus 26.04.2018).



OTHOCUTEILHO MCUEpIaHus MpaB Ha TOBAPHBIN 3HAK U OTBETCTBEHHOCTH B cdepe
MapaIebHOTO UMIIOPTA HA MPEAMET KOHCTHTYIIHOHHOCTH .

Otka3 ot ycraHoBieHHOTO JloroBopom 0 EADC pernoHaibHOro MpUHLHKIA
ycyeprnaHus IMpaB Ha TOBapHBIM 3HAK U BBEICHUE MEXIYHAPOAHOTO MPUHIIUIA
UCUepIlaHus TpaB, KOTOPBIM pas3peliaeTr MapauielbHbIi UMIIOPT, YK€ ObLI
npemioxked denepanbHOW aHTUMOHOIIONBHOM  CITYKOOM P®* wu JTOTIOTHEH
npeiokeHneM o Oomee  MATKOM AU QPEPEHUUPOBAHHOM  PEXKHME
MEKIyHApOJIHOTO MPHUHIIMIIA HCUEPIIaHUs MPAB HA TOBAPHBIA 3HAK EBpazuiickoi
YKOHOMUYECKOH KOMHCCHEIL".

B conuanbHO-3KOHOMHUYECKOM  acleKTe BBEICHHE MEXKIyHApPOIHOTO
MPUHLNANA WCYEPHAHUs NpaB HAa TOBAapHBIM 3HAK MOXKET CHU3UTH LIEHBI IS
110Tpe6HTeJ1€I7I6 U TPEeAOCTaBUTH OO0Jiee JICIIEBBIM JOCTYH K TEXHOJOTHSIM U
HEOOXOIXMMBIM KOMIUTEKTYIOIIMM JUIS CO3IAHHS MHHOBALHOHHBIX POIYKTOB .

C npyroél CTOPOHBI, 3alpeT NapaJUIETbHOIO HMIOpPTa MPEAOCTABISET
JIOTIOJIHUTEJIbHBIE ~ TapaHTUU  MOTPEOUTENSIM, KOTOPhIE IOJY4alOT  TOJBKO
aBTOPU30BAaHHbBIC [JI1 MPOJAKM HA HALUHMOHAIBHOM pBIHKE TOBApbI, KOTOPHIE

aJallTHPOBAHbI C TOUKHU 3PCHUSA TCXHUUCCKUX CTAHAAPTOB, A3bIKA 1 FapaHTHP’IHOFO

3 IlocranoBnenue Koncrurynuonnoro Cyna P® ot 13.02.2018 N 8-I1 "ITo neny o nmpoBepke KOHCTHTYLHOHHOCTH
nojoxeHuit myHkTa 4 cratbu 1252, ctateu 1487 m myHkToB 1, 2 m 4 crateu 1515 I'paxmaHckoro kouekca
Poccuiickoit denepanuu B CBA3U ¢ XanoOol odmiecTBa ¢ orpaHndeHHON oTBeTcTBeHHOCTHIO "ITAT™" / CoOpanue
3akoHozaresbeTBa PO. 26.02.2018. N 9. Ct. 1435.

4 [Ipoext denepanbHOro 3akoHa «O BHECEHUU U3MEHEHUI B 4acTh YeTBEpPTYIo [ 'pakiaHCKoro koaekca Poccuiickoit
Oenepanun» [/ CIIC Koncynprantllimroc. URL: http://static.consultant.ru/obj/file/doc/fz_260614.rtf (nata
obpamenns: 30.11.2017).

® Pacniopsixerne Komernn EBpasuiickoii sKOHOMEUIECKOit Komuccuu ot 24.04.2017 No 30 «O npoekre IIpoTokona
0 BHeceHHH u3MeHeHui B JloroBop o EBpasuiickom a3xoHOMUYECKOM coto3e oT 29 mas 2014 roga» // OpurmansHbIi
caT EBpasutickoro SKOHOMHYECKOTO co103a. URL:
http://www.eurasiancommission.org/ru/act/finpol/dobd/intelsobs/Documents (nata o6pamenus 05.03.2018).

® ITo nccnenoanmsim LleHTpa cTpaTernyecknx paspaboTOK, OLEHUBAIONIETO BIMSAHIE OIPAHAYEHHS APaJLIeTbHOTO
HMMIIOpPTa Ha TOBapHbIE pbIHKU Poccuiickoit denepaiiuu, BBEIEHUE MEX/IyHAPOIHOTO MPUHIMIIA UCUEPIaHUs TIpaB
Ha TOBAapHbIE 3HAKU U pa3pelleHHe MapajlIeIbHOIO0 MMIIOPTa CHU3UT CTOMMOCTb M YBEJIMYMT NPEJIOKEHHE Ha
pPBIHKE CHOPTHUBHBIX TOBapOB, KOCMETHKH M OBITOBOW XMMHHU, OBITOBOW TEXHUKHU, (hapMAalCBTHKH, MEATEXHHUKH,
aBTO3aIyacTel, HJIEKTPOMHCTPYMEHTOB M OEH30MHCTpyMeHTOB. OTYET O Hay4HO-HCCIIEOBAaTENbCKONW padoTe
«BimsHNEe OrpaHMYCHHs ~MAPaUICNIFHOTO HMIOPTa HA TOBapHBIE PBIHKA  POCCHHCKON  (emeparurm»
(3aKIIIOYNTENIBHBIN) 110 JOTOBOPY HA BhINONHEHKE padot Ne 5 ot «10» utons 2013 r. ®onp «LleHTp cTparernyeckux
pa3paboTox» /! OdunumanbHeIH caiT EBpasuiickoit 9KOHOMHUYECKON KOMMCCHH.
URL.: http://www.eurasiancommission.org (nara ooparenus 03.03.2018).

" WccnenoBanne (PMHAHCOBO->KOHOMUUECKHX TOC/IEICTBHI JTHOCPANH3aliy NapaaiebHOr0 HMIopTa B Poccun.
000 «MexayHapoaHbIi MHCTUTYT MapKETHHTOBBIX M cOIMaIbHBIX uccienoBannii «I GK-Pyce». [ToarorosneHo
Uil Acconuanyu eBporeiickoro OusHeca. Bpewms mnposenenus: uionb-aBryct 2013 // OdunmanbHbid calT
EBpaswuiickoit 3KOHOMUYECKOU KOMHCCHH.
URL.: http://www.eurasiancommission.org/ky/act/finpol/migration/intelsobs/Documents (mara o0palleHus:
03.03.2018).
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PEMOHTA, a TakKKe - JOIMOJHUTEIbHbIE NPEUMYIIECTBA KOMIIAHHSIM, KOTOpbIC
OCYILIECTBISIOT JIOKaJIM3aI1Io MIPOU3BOJICTBA, YTO CIIOCOOCTBYET
JIOTIOJIHUTEIIBHOMY POCTY HAallMOHAIBHOM HpOMBIIIIJIeHHOCTI/IB.

Taxke 3ampeT mnNapaUIeIbHOIO WMIOPTa IMO3BOJISIET MEXIYHAPOIHBIM
KOpIIOpALMsIM YCTaHABIIMBATH 00JIee BHICOKUE IIEHBI Ha TOBAp, YTO BIIEYET 3a COOOM
BO3MOXKHOCTh IpaBooOiaiaresss BBIIEIATh OoJiee 3HAUMTENbHbIE OIOHKETHl Ha
pa3BUTHE U YAYUILIEHUE CBOEH MPOIYKIIMU U TEXHOJIOTUM.

B aHTMMOHONOJIBHOM ACHEKTE aKTyaJlbHOCTh MOATBEPKAAECTCS OTCYTCTBHEM
CIMHOTO MHEHHUS MpU  PACCMOTPEHUHU 3alpeTa MapajuleIbHOTO HUMIIOpPTa B
Ka4yeCTBE  AHTUMOHOIOJIBHOTO  OTPAHMYEHMSI, HECMOTpPsi Ha  MpU3HAHUE
WHTEJUIEKTYaIbHOM COOCTBEHHOCTH 3aKOHHBIM TOPTOBBIM OapbepoM TaKUMH
MEKIYHApPOAHBIMU aKTaMU KaK TATT™ u TPUIIC", a Taxxe POCCHICKHAM 3aKOHOM
O 3alUTe KOHKypeHHI/II/I12.

CreneHb Hay4YHO# pa3padOTAHHOCTH TeMbl HCCieNOBaHuUsl. BriepBoie B
Poccun BOMpoOCHl, CBA3aHHBIE C MPUHIMIIOM HCYEPHaHUs MpaB Ha OOBEKTHI
WHTEJUIEKTYaIbHBIX  TPaB, ObLTM  3aTPOHYTHI PYCCKUMH  yYEHBIMH
JIOPEBOITIOIMOHHOTO mnepuona, Takumu kak: C.A.bemsukun, A.A.Ilunenko. B
nepuog, Coerckoro Coro3a BOIPOCH paccMaTpuBaInuCch B paborax B.A.
Jo3opueBa. B coBpemenHon Poccun nOKTpuHA ucyepnaHus NMpPaB HA TOBAPHBIN
3HaK, a Takxke mpolriemMa MapajjieIbHOTO UMIIOPTa paccMaTpuBaliUCh B paboTax
E.I. AdanaceeBoit, I'.B. banangunoit, D.I1. I'aspunora, O.A. T'opomoBa, M.I.
Honrux, B.1. Epemenko, H.B. MBanoBa, [{.FO. MapkanoBa, A.B. MOTBIIIEKOBOM,
B.B. Iluporosoii, O.A. PyzakoBoi, A.B. Cemenoa, [[.M. Ceperuna, B.B.

Crapxenenkoro, E.H. ®ykc. Opnako B pa0oTax yKa3aHHBIX aBTOPOB

8 Tam sxe.

% TlocranoBnenue Koncrurynuonnoro Cyna P® ot 13.02.2018 N 8-I1 "Ilo geny o npoBepke KOHCTUTYLHUOHHOCTU
nonoxeHud myHkTa 4 crarbu 1252, ctateu 1487 u mynktoB 1, 2 m 4 crateu 1515 I'paxnaHckoro konekca
Poccuiickoii ®enepannn B cBsA3M C xkajnoboil odiiecTBa ¢ orpannueHHoi orBeTcTBeHHOCTHIO "[TAI™ // CoOpanune
3akonomarenscTBa PD. 26.02.2018. N 9. Cr. 1435.

% Temepanshoe cormamenne mo Ttapupam u Toprosie (TATT 1947) or 30 okrsops 1947 r. /| Cobpauue
3akoHoaareabcTBa PO, 10 centsiops 2012 r. N 37 (mpumoxkenue, 4. VI). C. 2916 - 2991.

11 CornameHne 1o TOProBEIM acIeKTaM MpaB HHTEIUIEKTyanbHOM cobereennoct (TPUIIC) ot 15 anperns 1994r. //
Cob0panne 3axonomatesnscTBa P®. 10 cerrsops 2012 r. N 37 (npunokenne, 4. VI). C. 2818 - 2849,

12 ©enepanshsiii 3akoH ot 26.07.2006 N 135-®3 (pex. ot 23.04.2018) "O samure konkyperuuu”. Y. 4 cr. 10, 4. 9
ct. 11 // Cobpanne 3akononarensctsa P@. 31.07.2006. N 31 (1 4.). Ct. 3434.



packpbIBalOTCA MO0  Y3KOCHEIHAIU3UPOBAHHBIE BOIMPOCHI, CBSI3aHHBIE C
UCUEpIaHUeM MpaB Ha OOBEKThl HMHTEJUICKTYyalbHBIX MpaB, JHUOO0 OCOOCHHOCTH
pEeryaupoBaHus MapajuIeIbHOTO UMIIOPTA.

KommiekcHble HccnenoBaHus 1O 3asBIEHHON TeMe «IIpuHuun mcuyeprnanus
IIpaB Ha TOBApPHBIN 3HAK B YCIOBHAX MapauIeIbHOTO UMIIOPTa» 0 3TOFO MOMEHTA
MpoBeACHb HE ObLIM: padOThl JMOO HOCWIM (PparMEeHTApHBIA Xapaktep, JHOOo
MepeCceKalnch ¢ TEMOW IUCCepTai B HEOOJNBINOW 4YacTh. B umcie BecoMBIX
paboT HeoOXOMMMO BBLICINTH KaHmUmaTckue muccepramum: B.B. ITuporopoii’® u
®.M. Koneposa'®, a taroke Monorpaduio «Vcyepnanie HCKIIOYHTEBHBIX IIPaB U
napasutenbHbIi mMmopt» B.B. ITuporosoii™, Craryt, 2008.

O0beKkTOM AMCCePTAMOHHOIO MCCJIeI0BAHNS JaHHOW pa0OThl SIBISIOTCS
OOILIECTBEHHbIE OTHOILIEHHS, BO3HUKAIOIIME TMPU HUMIIOPTE TOBApoB 0e€3
paspelnieHus mpaBoooagaTess.

IIpenmeTrom mcciaenoBaHus SIBISETCA  3aKOHONATENBbCTBO B cdepe
pErynupoBaHusl TNPHUHIMIIA KCUEpIIaHHWs IIpaB Ha ToBapHbIM 3HaKk B EADC,
rocyfgapctBax — wieHax EADC u apyrux crpaHax, a Takxe JOKTpUHA U CcyAcOHas
MpaKkTUKa B JaHHOU cdepe.

Leap AuccepTalMOHHOrO HCC/AEAOBAHUS 3aKII0YaeTCsl B 0OOCHOBAaHUU
HAay4YHbIX TMOJIO)KEHH O TPUHLUIIE HCUEpPIaHUs MpaB Ha TOBAPHBIA 3HAK B
yCIOBUSAX (PopMHUpOBaHUSI TPABOBOM CHCTEMbl EBpa3suiickoro 3KOHOMHUYECKOTO
COI03a, BBISIBJICHHH TPOOETIOB U MPOTHBOPEUYUA B PETYITHPOBAHWUU JTOKTPUHBI
WUcYepHaHus TMpaB, MEXIYHAPOAHBIX TEHACHIIMH pa3BUTHA, a TakXke B
NPEIJIOKEHUM M3MEHEHHM C 1ENbl0 COBEPIICHCTBOBAHUSA 3aKOHOAATEIhCTBA
Poccuiickoit ®enepanuu u EADC.

JUist  peanu3anuu  MOCTaBIEHHBIX IeJied HEOOXOAMMO ObLIO  PELIUTh
CJIEIYIOLINE 32/1a4M UCCICAOBAHMS:

- MMPOAHAIM3UPOBATh  MPEIJIOKEHHBIE B  JOKTPUHE  OINPEICIICHUS

3 Muporosa B. B. UcuepriaHue mpas Ha TOBApHBIH 3HAK: IHCC. ... KaHI. OpHA. Hayk : 12.00.03 / [Tuporosa Bepa
Bragumuposna. — M., 2002. — 145 c.

1 Konepos @. M. IlpaBoBas oxpaHa TOBapHBIX 3HAKOB EBpa3suiicKOro 3KOHOMHYECKOTO COI03a: AMCC. ... KaHJ.
topua. Hayk: 12.00.03 / Konepos ®enop Muxaiinosud. — M., 2017. — 157 c.

% Tuporosa B.B. Mcuepranue HCKIOUATENBHBIX IPAB U MAPaIUIenbHbLi uMmopt. M.: Craryt, 2008. C. 155.



NOHSATUSA TAapaJJIeIbHOTO HMMIIOPTA, BBIIBUTH MpPHU3HAKU U CHOPMYIHpOBATH
aBTOPCKOE OIPENIETICHUE TEPMUHA;

- POaHAIU3UPOBaTh (PYHKIMOHUPOBAHME HALMOHAJIBHOIO IPHUHIIMIIA
UCYEpIIaHus IpaB Ha TOBAPHBIM 3HAK, YCTAHOBJIEHHOIO B 3aKOHOJATEIIbCTBE
Poccuiickoit ®enepany, M PErHMOHAJIBHOTO MpPHUHLMIIA HCYEPIIaHUs IpaB Ha
TOBAapHBIN 3HAK, 3aKPEINICHHOTO B 3akoHonarenbcTBe EADC, u cnenars BBIBOI O
B3aMMOJICHCTBUH JBYX ITPUHIIUIIOB;

- IPOBECTU CPAaBHUTEIBHO-IIPABOBON AaHANU3 JOKTPUHBI HCUEPIaHMS
IpaB Ha TOBapHBIM 3HAK W JOKTPHUHBI NEPBOM MPOJAXHU, BBIIBUTH KPUTEPUU
OTIMYUA JIByX KATErOpUH, a TaKXKe Mpeleibl OCYIIECTBICHUS] HCKIIOUYUTEIBHOTO
IpaBa Ha TOBAPHBIN 3HAK [0 OTHOLIEHMIO K IPaBy COOCTBEHHOCTH Ha TOBAp;

- IPOCIIENNTD 3BOJIIOLMIO PAa3BUTHS 3aKOHOAATENBCTBA CTPAH-YYaCTHHUII
EADC B ciepe perynupoBaHus NpUHIMIA UCUEPIIAHUS TIPAaB HA TOBAPHBINA 3HAK U
BBIJICJINTH 3Tallbl, HA KOTOPBIX IPOUCXOAWIN WU3MEHEHHs NPUHLUIIA HUCUEPIIAHUS
IpaB Ha TOBApHBIEC 3HAKU;

- OIPEAEIIUTh BO3MOKHOCTh PACCMOTPEHHUSI UMIIOPTa TOBAapa B KAY€CTBE
OTAEJIBHOIO croco0a MCIOJIb30BaHMS TOBAapPHOIO 3HAaKa WJIA BTOPOCTENEHHOTIO
NEHCTBUS, KOTOPOMY MPEIIIECTBYET 00s13aT€IbHOE MPOCTABIEHUE TOBAPHOIO 3HAKA
Ha TOBApE;

- ONMPEACNUTh  MOHATUE  TPAHCTPAHUYHOTO  JIUCTPUOBIOTOPCKOTO
JIOTOBOPA, a TAKXKE MCCIIEN0BaTh AHTUMOHOIIOJIbHBIE OIPAHUYEHHUS], BOSHUKAIOINE
Ipy peanu3aluy JTUCTPUOBIOTOPCKUX M APYTUX BEPTUKAJIBHBIX COMNIALICHUN B
pamkax EADC;

- COOTHECTH OTBETCTBEHHOCTb MPU HUMIOPTE KOHTpapakTHOrO U
OpPUTHMHAJIBHOTO TOBapa 0e3 paspelieHus MpaBooOiajarenss Ha OCHOBE aHaIM3a
NOCIICACTBUM MMIIOpPTa JBYX KaTeropuid TOBAapOB, OLEHUTh HEOOXOAMMOCTh
IIPUMEHEHUSI MEP OTBETCTBEHHOCTH B BUJIE U3BATHS U YHUUTOXKEHUS PU UMIIOPTE
OPUTMHAJIBHOTO TOBapa 0e3 paspelieHus npaBooOnanarens, a  TaKxKe
IPOaHAIU3UPOBATh CYIIECTBYIOIINE M BBHIPAOOTaTh JIOMOIHUTEIbHBIE MPABOBHIE

CITOCOOBI 3alIUTBI OT BBO3ad TOBApa oe3 paspCICHuA HpaBOO6JIaI[aTCHSI;



- BBIJICJIUTh HWCKIIIOYEHUS M3 PETMOHAIBHOIO NPHUHLMIA HCYEPIAHUS
npaB Ha TOBapHbIi 3Hak B EADC;

- UCCIIEZIOBATh OIBIT PEryjJupoBaHUs MapajUIeIbHOTO HMIIOpTa |
NPUHILIAIIA WCYEpIaHHUs TpaB HAa TOBapHBIM 3HAK B CTpaHax-Iuaepax B cdepe

o 16
MCKAYHAPOJHOU TOPIrOBIA

: CIOA, KOxuoi Kopem um Cunramypa, a Takxe
OTPECIUTh YCIOBUS YHU(DUKAIIMU ¥ TaPMOHU3AIUN MPUHIIUIA WCYEPIIaHUsI TTPaB
U1t o0beHeHui ctpad Ha ocHoBe omnbiTa EC, HAOTA n ACEAH;

- pa3paboTarh MPenioKEHUsI IO COBEPIICHCTBOBAHUIO TPAXAAHCKOTO U
IPEANPUHUMATEIBCKOTO 3akoHomarenbeTBa Poccuiickon @enepanun u EADC B
chepe ucuepnanus NpaB Ha TOBAPHBIA 3HAK.

MeToaosioruyeckasl 0CHOBa Mccjaea0BaHus. B paMkax JquccepTalOHHOIO
UCCIIEIOBAaHUS TPUMEHSIIUCH KaK OOIIEHAyYHbIE METOJbI MTO3HAHUS, B TOM YHUCIIE
JAAIEKTUYECKUN U CPABHUTEJBHBIA METOJ, METOJ CUHTE3a U aHaJIn3a, NHAYKLIUU
U JEAyKIUU, TAK U YaCTHOHAYYHbIC METOIbI ITO3HAHUS, B TOM YHUCIIE UCTOPUKO-
npaBoBOM,  (OPMATBHO-IOPUANYECKUN,  CTPYKTYpHBIH,  (QYHKIIMOHAJIbHBIN,
CPaBHUTEIILHO-NIPABOBOW M METOJI TOJIKOBAaHUS ITPABOBBIX aKTOB.

HopmaTuBHy10 0a3y ucciae0BaHus COCTABIISIIOT:

- MEXKIyHApOJHBIC  COTJIAIIEHWss B  O0JIACTM  WHTEJUICKTYallbHOMN
coOcTBeHHOCTH, B TOM uucie CorjameHue IO TOProBbIM acIleKTaM TMpaB
WHTEJJIEKTYallbHOM  cOOCTBeHHOCTH, [lapmxkckassh KOHBEHIIMST TI0  OXpaHe
MIPOMBIIIIJICHHOW COOCTBEHHOCTH;

- JIIEUCTBYIOIIIEE 3aKOHOJATENBCTBO EBPAa3UMCKOTO 3KOHOMHUYECKOTO COO3Q,
BKJItouast JloroBop o EBpa3uiickOM 3KOHOMHUYECKOM COr03e, PacmopsbkeHus
Kosuternn EBpasuiickonl 3xkoHOMHYECKOW Komuccuu, JloroBop o TamokeHHOM
KoJiekce EBpa3suiickoro 3KOHOMHUYECKOr0 COr03a;

- HOpMaTHWBHbIE TpaBoBble akThl Poccuiickonn denepaunn, B TOM 4YuUCIE

Konctutynus Poccuniickon @Penepanuun, ['paxnmanckuii kouxekc Poccuiickon

1% World Trade Statistical Review 2018 // World Trade Organization. URL: https://www.wt0.0rg (1ara o6parenus
15.03.2019).



denepanuu, dhenepaibHbIC 3aKOHBI, & TAK)KE HOPMATHBHBIE TIPABOBBIC aKThI CTPaH-
yuactaul EADC;

- 3aKOHOJATENbCTBO M oduimanbHbie NoKyMeHThl Coenuuénubix llITaToB
Awmepuku, EBpornieiickoro coro3a, Cunranypa u IOxunoit Kopen.

IMIUPUYECKYI0 0a3y UCCIENOBAHUS COCTABIISIIOT:

- cynebnas mnpaktuka Poccuiickoit ®enepammu 3a 2007-2018 roxasl, B
yactHocTH, [locTtanoBnenne Koncturyunonnoro Cyaa Poccuiickoit denepanuu,
aktel BepxoBHoro Cygna Poccuiickoit @enepanuun, Cyna 1Mo HHTEIUIEKTYaJIbHBIM
npaBaM, apOUTPAKHBIX alMEIUISIUOHHBIX CYAOB, apOUTPaXHBIX CYJIOB MEPBOM
WHCTaHIIMU, a TaKkxke cyaeOHble pereHuss EBpomneiickoro coro3a, CoelUuHEHHBIX
[[ItatoB AMepuku, Cunramnypa u FOxnoit Kopeu;

- OTYETHI O BJIMSHUU U3MEHEHUSI MPUHIIMIA UCUEPIIaHUs TIPaB Ha TOBAPHBIN
3HaK Ha Teppuropun Poccuiickoii ®@eneparuu, noarotosieHHeie HIY BIIID,
®onnmom  «llenTp crparernueckux pazpadbotok», DoHmoM  «CKOJIKOBOY,
nyonukanuu B CMU, a Takxke uHas nHdopmanus, HoJydeHHast B ceTh MIHTepHeT.

TeopeTH4ecKyl0 OCHOBY HMCCJIE€IOBAHUSA COCTABIISIIOT TPYAbl M HAy4yHbIE
nyONIMKaUU POCCUMCKUX YUYEHBIX M CIIELIMAIIMCTOB B O0JACTH MHTEIJIEKTYyallbHON
coocrBennoctn E.I. AdanacbeBoii, I'B. bamangunoit, D.I1. I'aBpunora, O.A.
T'oponosa, M.I. Jlonrux, B.1. Epemenko, H.B. MBanoga, /I.FO. Mapkanosa, A.B.
MoteuibkoBoli, B.B. Iluporosou, O.A. Pyszakopoii, A.B. Cemenona, J[[.H.
Ceperuna, B.B. Crapxenenkoro, a Takke Hay4Hble MyOJMKalUU 3apyOE’KHBIX
yuéHbix u cnenuanuctoB: Frederick M. Abbott, Duk-Kyu CHOI, Ronald Coase,
Patricia M. Danzon, Monica L. Dobson, Carsten Fink, Mattias Ganslandt, Daniel J.
Gervais, Lazaros Grigoriadis, Thomas Hays, Eric Matthew Hinkes, Keith N.
Hylton, Edward Iacobucci, Rene Joliet, Ariel Katz, David T. Keeling, Keith E.
Maskus, Christina M. Muligan, Kamiel Mortelmans, Barak Y. Orbach, Samuel
Perkins, John A. Rothchild, Christopher Stothers, John Villasenor.

Hay4ynasi HOBM3HA HCCJIeJOBAHMS 3aKII0YAETCS B BBIPAOOTKE MEXaHH3Ma
3aMEHbl HAllMOHAJILHOIO MPHUHIMIIA HCYEpPIaHUsl NpaB Ha TOBAPHBIA 3HAK Ha

pCFHOHaHLHBIfI C BBCACHHUCM OJICMCHTOB HALOMOHAJIBHOI'O MW MCEKIAYHAPOAHOTO



MPUHITMIIA UCUEPTIaHUs MPaB HA TOBAPHBIM 3HAK, a TAKXKE BBITIOJHEHUU TIEPBOTO
KOMITJIEKCHOTO MCCJICIOBAaHUS JOKTPHUHBI HCUEPIaHUs MpaB Ha TOBApPHBIA 3HAK B
EADC. Takxke B AuMccepTallMOHHOM HCCIEIOBAHUU TMPEUIOKEHO peIlIeHue psiaa
JTUCKYCCUOHHBIX BOTIPOCOB, CBSI3aHHBIX C OMPEICICHHEM IMPUPOILI WCUEPIIAHUS
IpaB Ha TOBApHBIM 3HAK, pa3rpaHUYCHHEM OTBETCTBEHHOCTH B cdepe
napajuIeIbHOTO WMIIOPTA, KOJUIM3MH MEXIYy PETHOHAIBHBIM W HAIIMOHAIBHBIM
MPUHITUTIOM HCUYEpHaHus TpaB Ha TOBApPHBIM 3HAK, a TAaKXKe OIMPEACICHHEM
paBoBOM (OpPMBI TIEepenadyd IpaBa HA WMIIOPT MapKHUPOBAHHOTO TOBAPHBIM
3HAaKOM TOBapa.

[To mToraM MPOBEACHHOTO HCCIEAOBaHUS CHOPMYITUPOBAHBI OMPEIACICHUS
MOHATUN «MapajuUIeNbHBI UMIOPT» M «TPAHCTPAHUYHBIA JTUCTPUOBIOTOPCKUI
JIOTOBOPY», BHECEHBI TPEJIOKEHHUs, HaINpaBJICHHBIE Ha COBEPIICHCTBOBAHHE
JIOKTPUHBI MCUEPIIaHUsl MpaB HAa TOBAPHBIE 3HAKHU, & TAKXKE HOPM POCCHUUCKOTO
IpaXKJaHCKOTO 3aKOHOJIaTeIhCTBA U 3akoHOaTenbcTBa EADC.

[IpoBenenHoe wHcclaeAOBaHUE TO3BOJNMIIO aBTOPY CHOPMYIHpOBaTh M|
000CHOBATh CJICTYIONTUE TIOJIOKEHH S, BBIHOCUMBbIEC Ha 3aIIUTY:

1. B 1OKTpHUHE OTCYTCTBYET €IMHOE TOJKOBAHHE IMOHSATHS TMapaIeIHbHOTO
umriopta. C 1enpi0 TpUBEACHUS K €IUHCTBY TOJIKOBAaHUSI TOHSTHUS - BBIJCICHBI
MPU3HAKU ¥ TPEJIJIOKEHO aBTOPCKOE OMPEACIICHUE MapauieIbHOTO UMIIOPTA, MO/
KOTOPBIM TpeJIaraeTcs MOHUMATh UMITOPT OPUTHHAIBLHOTO TOBapa, COJIEPKAIIETo
O00BEKT MHTEJUICKTYaJbHBIX TIpaB, 0e3 pa3penieHus npaBoobnagarensd. [Ipu stom
npeaiaracTcsl pacCMaTpUBaTh aKTHUBHBIA MapajUICIbHBIA HUMIIOPT, MPU KOTOPOM
UMIIOPT OCYIIECTBIIICTCS HApSAy C pa3pelieHHBIM IMpaBooOsafaTesieM KaHaJIoM
pacnpocTpaHeHUs TOBapa, a TaKKe MACCHUBHBIM TapaJIeNbHBIA HMIIOPT, PH
KOTOPOM HMIIOPTEp HE BCTYyMaeT B KOHKYPEHIIMIO C MpaBooOsiagaTeieM O0BheKTa
WHTEJUICKTYaJIbHBIX MPaB.

2. JlokTpyuHa wuCYepNiaHus TpaB HHTEIVICKTyaIbHOW COOCTBEHHOCTH U
JOKTPUHA TIEPBOU MPOJIAKH UIACHTHUYHBI 110 MPABOBOMY 3HAYCHUIO U 0003HAYAIOT
MOMEHT  TIpeKpaiieHuss  IpaBa  MpaBooOJajgaTeNsi  WHTEIUICKTYaIbHOU

COOCTBEHHOCTH 3ampeliaTh €€ HMCIOJIb30BaHUE TPEThel CTOpOoHOW. Mexay Tem
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cienyer oTMeTuTh oTinuusi B oObekTax (B CLLIA pokTtpuHa mepBoil mpojaxu
MPUMEHSETCS K OOBEKTaM aBTOPCKOTO IpaBa M TOBAapPHBIM 3HAKaM, TOKTPUHA
UCYEpIIaHUs TpaB MPUMEHSETCS K HM300pETEHUsIM) U TEPPUTOPUH MPUMEHEHHUS
(manpumep, B EADC u EC k TOBapHbIM 3HakaM IPUMEHSAETCS JOKTPUHA
ucyepnanus npas, B CLIIA npumensieTcss JOKTpUHA MEPBOM MPOJAKHU) TOKTPUHBI
UCYEpIIaHHUsI TIPaB Ha OOBEKThl MHTEIUICKTYalIbHBIX IMPaB M JOKTPUHBI TMEPBOU
MPOJIAKH.

3. IlpaBoBas mpupoja McUEpHaHUs UCKIIOUUTEILHOTO MpaBa Ha TOBapHbBIN
3HaK 00JIalaeT OMNpeACICHHOW chnenuduKoil U HE MOXET OBITh OTHECEHa K
KaTeropusM  00s3aTEIbCTBEHHBIX TMpaB (Hawbojee OJM3KUMU  SBISIOTCS
BHEJIOTOBOPHBIE 0053aTENIbCTBA), BEIIHBIX MpaB (HauOosiee OJM3KUM SIBISCTCS
JIUYHBIN CEPBUTYT), a TAKXKE MPaB TPEThbUX JUIL (110 HUMH MOHUMAIOTCSI BEIIIHbBIE
U o0si3aTeNbcTBeHHBIC TpaBa). K 00s3aTeNnbCTBEHHBIM ITpaBaM HCUEpIiaHue TpaB
HE MOXET OBITh OTHECEHO 0 MPUYMHE HEBO3HUKHOBEHUS MPABOOTHOIICHUS TPH
MCUYEpIaHUU MPaB HAa TOBAPHBIN 3HAK, & TAK)KE HEBO3MOXKHOCTH «JIOTOBOPUTHCS» O
MOMEHTE WCUEpIIaHUs MPaB Ha TOBapHBIM 3HaK. K BEmIHBIM MpaBam HCUEpIIaHHE
UCKJIIOYUTEILHOIO MpaBa HE  MOXET ObITh OTHECEHO TI0  IPUYUHE
TEPPUTOPUAIBHOCTH HCKJIFOYUTEIbHBIX npaB (B OTJINYHE OT
AKCTEPPUTOPUATBHOCTH BEUIHBIX mpaB). Kpome Toro, umcuepnaHve mnpaB Ha
TOBApHBI 3HAaK HE MOXET OBITh OTHECEHO K KAaTerOpuu IMpaB TPETbUX JIUII,
00s13aHHOCTH TepeiaTh TOBApP CBOOOIHBIM OT KOTOPHIX YCTaHOBJIEHA cTaTheil 460
['K P®. B wyacTtHOCTH, MO NpUYMHE OTCYTCTBUS HEOOXOJAMMOCTH IIPOJIaBIia
OMpEeNeNaTh M YCTAHABJIMBAaTh B JOTOBOpPE TEPPUTOPUATIBLHOE Ha3HAUCHHE
MPOJIaBAa€MOr0 TOBapa, KOTOPOE MOKET MOBJIEYh BO3HUKHOBEHHE IPAB TPETHUX
JIUI] Ha 3alpeT UMIOpTa TOBapa TOJLKO MPU TapauieIbHOM HUMIIOPTE TOBapa B
CTpaHy C HallMOHAJIbHBIM WJIA PETHOHAIBHBIM MPUHIIUIIOM HCYEpHaHUs MpaB Ha
TOBapHBIN 3HAK.

4. BoisBieHA KOJUIU3US MEXKAY PETHUOHAIBHBIM MPUHITUIIOM HCUEPITaHUS
npaB, yctaHoBiIeHHBIM B JloroBope 0 EADC, umeromum GObIIYI0 IOPUINYECKYIO

CUJly, U HAIMOHAJIbHBIM MOPUHUMUIOM, ycTaHOBICHHbIM ['K P®. Ilpennmaraercs
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YCTPaHUTh JAHHYIO KOJUIM3UIO MyTEM BHECEHHS U3MEHEHUH B 3aKOHOAATEIHCTBO
P®, ¢ uenpio dero nomxHa ObITH M3MEHEHa HOopMa cTaThbu 1487 I'paxagaHcKoOro
koaekca Poccuiickorn @enepanyu M NPUBEAECHA B COOTBETCTBHE C HOPMOW,
ycraHoBieHHOM 1.16 Ilpunmoxxkenuss Ne26 k JloroBopy o EBpasuiickom
SKOHOMHYECKOM COIO3E.

OtMmeueHno, uto BbIBOJ KoHcTuTynmoHHoro cyaa P®, H310KEHHBIN B
[ToctanoBnennn ot 13.02.2018 N 8-I1, o npumeHenuun B Poccuiickoit denepanyu
HAallUOHAJIBHOTO  MPUHIWIA HCYEpPIAHUS MpaB BO  B3aUMOJCUCTBUU  C
pPErHOHATBHBIM MIPUHIIUIIOM HE MPEJICTABIISIETCS JIOTUYHBIM, TaK KaK MPUMEHEHUE
OJIHOTO U3 JIaHHBIX TMPHUHIMIOB MPOTUBOPEYUT MPUMEHEHHUIO JIPyroro, M
MPUMEHSTHCA B COBOKYITHOCTM OHHM HE MOTYT. BMecTe ¢ TeM clieyeT OTMETHUTb,
4yTO 3aKoHojarenbcTBO PecnyOnmuku Kazaxcran u Pecnyonuku benapych Obuio
npuBeneHo B cooTBerctBue ¢ JloroBopom o EADC wu mnpemycMmarpuBaer
pEruOHAIBHBIN IPUHIUII KCUEPIIaHKs IPAB HA TOBAPHBIN 3HAK.

5. Ilpennaraercs BBeAeHUE CMEIIAHHOW MOJEIM HCUEpIIaHHUs TMpaB Ha
TOBApHBIA 3HAK, KOTOpass JOJKHA COBMEIIATh 3JIEMEHThl HAIMOHAJIBHOTO,
PETHOHAIBHOTO W MEXIYHApPOJHOTO MPHUHIMIIA MCYEPHaHUs MpaB Ha TOBApPHBIN
3HaK. HanuoHanpHBIM NPUHLOWI MCYEPIIAHUS NpPaB HA TOBAPHBIA 3HAK JIOJKEH
MPUMEHSTHCA K TOBAPaM C CYIIECTBEHHBIMU OTIMYUSIMH, OT TEX TOBAPOB, KOTOPHIE
BBO3ATCSl Ha HAI[MOHAJIBHBIN PBIHOK MPaBOOOagaTEIeM UM €r0 JIMIICH3UaTaMHU.
MexayHapoIHbId TPUHLHUI JOJDKEH MPUMEHSTHCS HAa HEKOTOPBhIE KaTErOpHH
TOBapoB MO HUTOraM IMpoBeneHHOr0o B EADC 3KOHOMHYECKOTO HCCIIEIOBaHUS,
OIICHUBAIOIIETO BJIMSHUE W3MEHEHMs MPUHIUIIA WCUEpPIIaHUsl TIpaB Ha TOBAPHBIIM
3HaK Ha CTOMMOCTH TOBAPOB JIJIi KOHEUHOTO MOTPEOUTENST M BO3MOXKHBIN yIIepo
JIEJIOBOM pernyTaluu TpaBooOianaress. PernoHanbHbId TPUHIUIT UCYEpHaHUs
MpaB HAa TOBApHBIA 3HAK JIOJDKEH MPUMEHATHCS KO BCEM OCTAJIbHBIM TOBapaM.
VYkazaHHasi MOJIeJb MO3BOJIUT Pa3pelluTh NapaJUIeIbHbIA UMIIOPT HA T€ KAaTErOpUU
TOBApOB, pa3HUIIA B II€HE Ha KOTOPhIC JOCTUTAeT HAUOONBIIMX 3HAYCHUH,
COXpaHUTh HEOOXOIMMBIE MEphI MPOTEKIIMOHW3MA JIJIi HaMMEHEe 3allUIICHHBIX

npaBooOianarenei, a Takke OorpaHUYUTh BBO3 Ha TeppUTOpHUI0 Poccumn ToBapoB ¢
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CYIIECTBEHHBIMH OTJIMYMSIMU, KOTOpPbIE MOTYT HAHECTH yulepd JeIoBOil
penyTanuy mpaBoooIagaTeNs.

6. OOOCHOBBIBAETCS, YTO €AMHCTBEHHOW (hOpPMOW BBIpAKEHHUS COTJIacusi Ha
UMIIOPT TOBapOB B KOMMEPUECKHX LENSIX (MpU NpU3HAHUU HMIOPTa CIIOCOOOM
UCIIOJIb30BAaHUSI TOBAPHOTO 3HAKa) MOXET OBbITh JIMIICH3WOHHBIA JOTOBOP.
CyneOHast mpakTHUKa M TaMOXCHHbIE OpraHbl HUCXOJAT U3 BO3MOXHOCTU
BBIPQXEHHS COTJIACHsI HAa UCIOJIb30BaHUE TOBAPHOTO 3HAKA B JIIOOOH MUCHMEHHOM
dbopwme, YTO  SIBIIIETCS  HENIOIYCTUMBIM, MOCKOJIbKY  TPaKJIaHCKOE
3aKOHOJATEIbCTBO HE MpPEIyCcMaTpUBAET HMHOM (OpPMBI MPEAOCTABICHUS IpaBa
WCITOJIb30BAaHUSI TOBAPHOI'O 3HAKA, YEM 3aKIIFOYEHHE JIMIEH3HMOHHOTO J0rOBOpa C
MOCJHEAYIOMIEN TOCYJapCTBEHHON pPETHCTpAallMed MPENOCTaBICHUS IIpaBa B
Pocnarente. Kpome TOro, ycTaHaBIMBAETCS, YTO JULEH3UOHHBIA TOTOBOP MOXET
ObITh MHKOPIIOPUPOBAH B CMEMIAHHBIA JIOTOBOP, K KOTOPOMY MOYHO OTHECTHU
TPaHCTPAHUYHBIA JAUCTPUOBIOTOPCKUN JIOTOBOpP, TMepeada HUCKIIOUYUTEIHLHOTO
npaBa IO KOTOPOMY, TaKXKe IMOJIEKUT TOCYIAPCTBEHHOM pErucTpanuu B
Pocnarenre.

7. B pabote aBTOp 00OCHOBBIBAET HEOOXOJUMOCTh PACCMOTPEHUSI UMIIOPTA
TOBapa B Ka4eCTBE OTAEJIBHOrO CIoco0a MCIOJIb30BAaHUSI TOBAPHOTO 3HAKa, a HE
BTOPOCTEIIEHHOTO JIEHCTBHSI, CIEIYIOLIErO 3a Pa3MEIIEHUEM TOBApHOI'O 3HAaKa Ha
toBape. i 3TOro mnpeainoxkeHo chopMupoBaTh YETKUMN IEpeYeHb CIOCOO0B
MCIIOJIb30BaHUsl TOBAPHOTO 3HAKA MyTeM HM3MEHEeHus nmyHkrTa 2 cratbu 1484 I'K
P®. Texymas ¢opmynupoBka nyHkra 2 crateu 1484 'K PO, ompenpensromias
UMIIOPT MApPKUPOBAHHOM TOBApHBIM 3HAKOM TMPOAYKIMU B KadecTBe crocoda
WCITOJIb30BAHUSI TOBAPHOTO 3HAKa, BHI3BIBAET PA3HOPOIHOCTh CYACOHOM MPAKTUKU
U TIPOTUBOPEUMBBIE BBIBOBI CY/IOB.

8. ABTOpOM TIpemiaraeTcsi yCTaHOBHUTH CIEIUATbHBIC AHTHUMOHOIOJIbHBIE
npaBuia Ui JUCTPUOBIOTOPCKUX JIOTOBOPOB, K KOTOPHIM CJEAyeT OTHECTH
CKPBITOE YCTAHOBJICHHWE LIEH MEPEnpoJaku, YCTAHOBICHUE MAaKCUMAJIbHON II€HBI
NEPEnpOoaXKH, YCTAaHOBJIEHHE (PUKCHPOBAHHBIX IE€H MEPErnpojaXu Ha MEPHOA

BBCACHHMA HOBOI'O TOBAapa HA PBIHOK, YCJIOBHUE O IMPCAOCTABJICHUM HAWTYYIIUX LICH,
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MpaBUJia CEJIEKTUBHOIO pAacIpeieieHuss TOBApOB, a TaAKKE TEPPUTOPUATLHBIE
OTpaHUYCHHUSI TIPU MPOIaKe TOBAPOB. [[aHHbIE MMpaBuWia MPeAJIaraeTcsl 3aKpenuTh B
[IpoTokose 00 00mKX NpUHIIMIAX U MpaBuiax KoHKypeHuuu JJorosopa o EADC ¢
IEJIBIO ONPEACIICHUS TIPABOBOTO PETYIMPOBAHUS TUCTPUOBIOTOPCKUX JOTOBOPOB B
paMKax nmapajuieIbHOro UMIIOpTa U KOHKypeHTHOro npasa EADC.

9. ABTOpPOM MNOpEMTOKEHbI M3MEHEHUS MEP OTBETCTBEHHOCTH IIPU
napayieIbHOM HMMIIOPTE TOBAapOB HAa OCHOBE YCTAHOBJICHHOW KIacCHU(pUKAINH
JIByX KaTeropuii ToBapoB: 1) oOpUrHHAIBHBIE TOBAphl, KOTOPHIE TaKXKe
UMIIOPTUPYIOTCS Ha HAIMOHAJIBHBIM PBIHOK TpaBooOJiafaTesieM WM  €ro
JUIIEH3UaTaMU. 2) OPUTHMHAJIbHBIE TOBAphl, CYIIECTBEHHO OTJIMYAIOIIUECS OT
TOBapOB, KOTOPbIE UMIIOPTUPYIOTCS HA HAIIMOHAJIBHBIN PHIHOK MPaBOOOIIaIaTeIeM
WU ero JuieH3uaramMu. K CyIIeCTBEHHBIM OTJIMYUSIM TIPEeAJiaraeTcsi OTHECTH
pasnmuuusi B COCTaBe, BKyce, ¢opMe TPOJAYKTa, SKCILTyaTallHOHHBIX
XapaKTEPUCTUKAX, S3BIKE JOKYMEHTAIIMH, YCIOBHUSAX MPEAOCTABICHHUS TapaHTHUU,
KOJIMYECTBE KaJIOpHWii, yMaKOBKE WM MAapKUPOBKE TOBapa, CTaHIapTax u
cepTU(UKALNU, a TAKKE APYTHe OTIUYHS, KOTOPbIC IBHO NMPUBEIYT K BBEJICHUIO B
32011y K/1IeHUE MOTPEOUTEIEH.

ABTOpOM mOpemjiaraeTci NPUMEHATh TOJIBKO TIPa)¥AaHCKO-TPABOBYIO
OTBETCTBEHHOCTh B BHUJE BO3MEIIEHUS YOBITKOB W BBHIIUIATHI KOMIIEHCAIUU K
MEepBOM KaTeropud TOBAPOB, KO BTOPOM KATErOpUU TOBApPOB Ipejiaraetcs
JOTIOJIHUTENBHO MPUMEHSATh OTBETCTBEHHOCTh B BHJIE 3allpeTa BBIIYCKa TOBApOB
BO BHYTPEHHEE MOTpeOICHUE.

[Ipensioxxeno BHeCTH M3MeHEeHUs B MyHKT 2 ctatbu 1515 I'K PO ¢ uensto
OTKa3a OT MPUMEHEHUSI MEPbl OTBETCTBEHHOCTHU B BUJIE U3BSITUS U YHUUTOKCHHUS
MIpU TIapauIeIbHOM UMIIOPTE OPUTHHAIBHBIX TOBApPOB.

10. IIpennmoskeHO BBEACHHE WCKIIOUEHUNW W3 PETHUOHAIBHOTO TPHUHIIUIA
ucuepnaHvs npaB Ha ToBapHble 3Haku B EADC, mpu Hanu4uu KOTOPBIX
MPUMEHSIETCS. HAIMOHAJIBHBIN MPUHIMI HWCUEpIIaHUs MpPaB Ha TOBApHBIM 3HAK C
BO3MOXXHOCTBIO  3alpeliaTh MNapaJIeAbHbIA  UMIOPT  MEXAYy CTpaHaMu-

yyactHukamMu EADC. K TakuM HCKIIOYEHUAM CIEAYET OTHECTHU: W3MEHEHUE
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TOBapa WU €ro MepeynakoBKy, CIydau, KOTr/aa IpaBaMHi Ha OJMH TOBAPHbBIN 3HAK B
pamkax EADC o06manaroT pa3innuHbie TpaBoo0Ia1aTesu, a TAakyKe BBIITYCK TOBAPOB
B TpaXXJaHCKUW 00OPOT MOJ APYrMM TOBApHBIM 3HAKOM. BEINTyCK TOBapoB IO
JPYTUM TOBApHBIM 3HAKOM MPUMEHHM, €CJIH TPaBOOOJIagaTeh MPOAACT OAUH H
TOT K€ TOBAp MOJ PA3IMYHBIMU TOBAPHBIMU 3HAKAMHU HA TEPPUTOPUU HECKOJIBKHUX
ctpan EADC, a uMmmoprtep, Mojb3ysSCh MPAaBOM Ha HCIOJb30BAHUE TOBAPHOIO
3HaKa Ha TEPPUTOPUHU OJHOTO TOCYAApCTBA, MOKYMAeT 0oJjiee ACHIEBbINA TOBAp Ha
OJIHOW TEPPUTOPUHU I TOCHEAYyIONed MapKUPOBKM W MpOoAaXu 10 Ooiee
BBICOKOU 1I€HE MOJI [PYTUM TOBapHBIM 3HAKOM.

Teopernueckasi 3HAYUMOCTHL  JMCCEPTANMOHHOIO  HCCJIET0BAHHUS.
Copnepkaruecss B paboTe TMPEIOKEHHS MOTYT OBITh B JaJbHEHUIIEM
WCIIOJIB30BaHbl JIJI1 Pa3BUTHSL JOKTPUHBI MCUEPIIaHUS MpaB HAa TOBApHBIM 3HAK B
P® u EADC, koTopas TOJBKO HAYMHAET pPAa3BUBATHCS, YTO MOATBEPKIACT
BBIpaOOTaHHAsI aBTOPOM MEPHOIN3AIMS PUHITUIIA HCUEPIIaHKs TIpaB Ha TOBAPHBIM
3HaK, MHOTOYMCJICHHBIC MPEIJIOKEHUS 10 HW3MEHEHHUIO 3aKOHOJATENhCTBAa 00
MCUepIaHUM TIpaB Ha TOBAapHBIM 3HAaK, a TakkKe OOCYyXICHHE BOIPOCOB
napajienbHoro umnoprta B Koncrurynmmonnom cyne PO. BriocnenctBun BoIBOABI,
MOJTyYEHHBIC B PE3yJIbTaTe MCCIICAOBAHHUS, MOTYT OBITh MCIIOJB30BaHbI B YICOHOM
mpolecce  IpernojaBaHusl  JAUCHUIUIMH 1O  TpaBy  MHTEIUIEKTyalbHOM
COOCTBECHHOCTH.

IIpakTHyeckasi  3HAYMMOCTb  JHCCEPTAIMOHHOIO0  HCCJIE0BAHUS
3aKJII0YAETCsl B BO3MOKHOCTH COBEPIIEHCTBOBAHWS HOPMATUBHO-TIPABOBOM 0asbl
P® u EADC Ha OCHOBaHMHM MPEIJIOKECHHBIX HU3MEHEHHUM 3aKOHOIATENIbCTBA,
n3noxxeHHbix B [Ipunoxxenun Nel k aucceprarum.

Anpobanus pe3yJbTaTOB UccaeaoBaHusa. [{ucceprannonnas padbora Oblia
BBHITIOJIHEHA W OOCYyKJIeHa Ha Kadenpe rpakJIaHCKOTO M MPEANPUHUMATEIbCKOTO
npaBa ®PI'bOY BO PI'ANC. OcHOBHBIE TMOJOXKEHUS HACTOSIIETO MCCICI0BAHUS
W3JIOKEHBI B 4YETHIPEX HAy4YHBIX MYyOJIMKAIUSAX aBTOpa, TPU U3 KOTOPHIX
OIMyOJIMKOBAaHBI B JKypHAJIaX, PEKOMEHJIOBAHHBIX BrIcmiel aTTecTarmoHHON

komuccuen Poccuiickon denepannm.
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OCHOBHBIE TEOPETUYECKUE BBIBOJIBI W MPAKTUYECKUE PEKOMEHJIAIINH,
BbIpa0OTaHHBIE B  MPOLECCE  JIUCCEPTALMOHHOIO  MCCIENOBaHUA, ObUIH
anpoOupoBanbl Ha KoHbepeHumsx: | Bcepoccuiickas HaydHO-TIpakTUYECKas
koH(pepennus «Pa3Butre MexaHW3MOB (YHKIIMOHUPOBAHUS OSKOHOMHUKH H
¢unanco» (Cumdeponons, wuwoHb 2016 r1.); MexXBy30BCcKas Hay4dHO-
npakTuyeckas KoHdepeHimss Ha Temy: «25 mer ConpyxkectBy HeszaBucumbix
['ocynapcTB M pa3BUTHIO 3aKOHOAATENIbCTBA HA IMOCTCOBETCKOM IPOCTPAHCTBEY
(MockBa, nekabpr 2016 r1.); MexayHapoaHas  Hay4YHO-TIpaKTHYeCKas
KoH(pepeHuusa «TeppuTopus npaBa — TEPPUTOPUA KU3HW», MOCBsMIeHHas 20-
aetuto  KOpunnyeckoro  ¢dakynprera @DOUHAHCOBOTO  YHHUBEPCHUTETA  IPHU
[TpaButennscTBe Poccuiickoit denepanuu (Mocksa, nekadbpb 2017 1.).

CTpykTypa [AmcceprauMy  OIpeaensercs LelsIMAd W 3aJadaMu
JUCCEPTAllMOHHOTO HUCCIEIOBAHUS WU COCTOMT W3 BBEACHUS, TpEX TIJaB,

BKIIIOYAarOmMMXx 8 Haparpad)OB, 3aKIIIOUYCHUA, CIIMCKA JIUTCPATYPhI U ITPHUIIOKCHUA.
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II. COAEP)KAHME PABOTbBI

Bo BBegenmu  00OCHOBaHa  aKTyaJbHOCTb  BBIODAHHOW  TEMBI,
MIPOAHAIM3UPOBAHA CTEIICHh €€ HAyYHOW pa3paOOTaHHOCTH, OMPEIEiIeH OOBEKT U
npeaMer, Ielb ¢ 3aJaud, METOJOJOTHS W  METOJMKAa HCCIICIOBaHUS,
TeOpeTHYecKass OCHOBa M »AMmIupudeckas 0aza, chopMyJIUpOBaHBl HaydHas
HOBHU3HA U OCHOBHBIC TIOJIOKCHH S, BRIHOCHMBIC Ha 3aIlIUTY, COIEPKATCS JaHHBIE O
HAayYHO-TEOPETUYECKON U MPAKTUYECKOM 3HAYMMOCTH HCCIICIOBaHMS, alpoOaIuu
PE3YNBTaTOB UCCIICOBAHUS, OMMMCAHA CTPYKTypa PabOTHI.

[TepBas rmaBa «OOmAasi XapakTepuCTHKA NPABOBOI0 PeryJHupoOBaHUsI
NPUHLUMNA HCcYepNaHusi MpaB Ha TOBAPHbIH 3HAK W Napa/LIeJbHOIO
HMIIOPTA», BKIIOYAlOMas Tpu Tmaparpada, TMOCBAMIEHA TEOPETUUCCKUM
npobJieMaM MPaBOBOIO PETYIMPOBAHUS MPUHITUIIA UCUEPIIaHMS TIPaB Ha TOBAPHBIM
3HAaK, a TaK)Ke IMEePUOJU3AIMH Pa3BUTHUS TPABOBOIO PETYJIMPOBAHUS IPUHIIUIIA
VCUYEpIaHus paB Ha TOBapHBIN 3HaK B EADC.

B nepBom naparpade «IlonsiTue, mpaBoBasi MPUPOIA U MEKITYHAPOTHOE
peryjiMpoBaHue MNapajjieJIbHOT0 HMMIIOPTA» PACKPBIBACTCS KiIacCHUpUKAIIISI
NPUHIIAIIA HMCYCPIaHUs TMpaB Ha TOBAapHBIM 3HAK HAa  HAIMOHAJILHBIN,
PETHOHANBHBIN 1 MEXIyHAPOIHBIN, a Takke mpeiaraercs auddepeHnnpoBaHHas
MOJIeJTb, TOMYCKAIoas BBEACHUE UCKITIOUECHNU W3 TIPUHITUIA UCUYESPITaHUS TIPaB Ha
TOBAapHBIN 3HAK Ha OIpeJeieHHbIe 00BEKThl MHTEIICKTYaJIbHBIX TPaB WIIM BHJIBI
TOBapOB.

ABTOpOM wuccaenyercss 3akoHomarenbcTBO EADC u  cTpaH-y4yacTHHKOB
EADC, Ha OCHOBE KOTOPOTO J€NaeTCs BBIBOJ O HAIWYUU KOJUIM3UU MEXKIY
pPETHMOHANILHBIM TIPHHIIMIIOM HCYEPTaHus TpaB, YCTaHOBJICHHBIM B JloroBope o
EA3C17, UMEIOIHUM  OOJIBIIYI0  FOPUINYECKYIO CI/IJ'Iyl8, A HaIMOHAJIbHBIM

IIPUHIIMIIOM,  yCTAaHOBJIEHHBIM B  [paxnmanckom  koumekce  Pocculickon

7 JloroBop o EBpasmiickoM >KOHOMHYECKOM corose (pex. or 8 mas 2015 r.). II. 16 Iporokoma «O6 oxpake u
3ammuTe TpaB Ha 00BeKTHl UWHTeweKkTyanbHOM cobcTBeHHOCTH» // OdwunmanpHbli  cait  EBpazuiickoid
sroHOMHUueckoi komucenn. URL: http://www.eurasiancommission.org/ (mara o6pamenwust: 23.03.2018).

¥ Koncrurymus Poccwmiickoit ®emepanmn or 12.12.1993 (B pex. or 21.07.2014). Y. 4. cr. 15 // CoGpanue
3akonopaarenbcTBa PO. 04.08.2014. N 31. Cr. 4398.
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Oenepammn’ . Jlis YCTPaHEHHsS KOIUTH3WM MPETATAIOTCS W3MEHEHHS B CTATBIO
1487 T'K P®, HeoOxoaumeble Il MPUBEAEHUSI HAlMOHAIBHOTO 3aKOHOAATEIbCTBA
B COOTBETCTBHUE C HOPMOM, ycTaHOBIEHHOM 11.16 [Ipunoxkenus Ne26 k [JoroBopy o
EBpa3suiickoM 3KOHOMUYECKOM COO3€.

ABTOpPOM aHanM3HUpyeTCsl MpaBoBas MPUPOJAa MapaUIeIBHOTO HUMIOPTa, a
TaK)Ke JIeNaeTcsl BBIBOJ OO0 OTCYTCTBUM B JIOKTPUHE €JAMHOIO TOJIKOBaHUS
ONpENENECHNs] MApaUIeIbHOIO UMIIOpTa. PaccMaTrpuBarOTCs  MOpPEIIOKEHHBIE
UCCJIEIOBATENSIMU MapaIEIbHOTO UMIIOPTa OIpPEAENICHUs, BHIBOJATCS MPU3HAKU
napajyieIbHOrO UMIIOPTa, HAa OCHOBAHMHM KOTOPBIX MPEAJaraercsi aBTOPCKOE
OIpeJeIeHNE MOHATHS MapauIeIbHOr0 UMIIOPTA, MO KOTOPBIM CIIEYET IOHUMATh
UMIIOPT OPUTHHAIBHOTO TOBapa, COAEpKAIEro 0ObEKT MHTEIEKTyalIbHbIX IPaB,
0e3 paspeleHus mpaBooOaaTesl.

ABTOPOM MNPUBOJAUTCS KIaccU(PUKaAlMg MMapalieNbHOTO UMIIOpTa HAa
MACCUBHBIN U aKTUBHBIN MapasuiebHbI UMIOPT. [1o1 macCUBHBIM MapasuienbHbIM
UMIIOPTOM B JIaHHOM CJIy4ae CieAyeT MOHUMATh MOKYIKY TOBapa B OJHOM CTpaHe
U UMIOPT JJIs MOCIEAYIoLEeHd NpoAakh B JPYrylo cTpaHy Oe3 BCTYIUICHHUS B
KOHKYPEHIUIO C  mpaBooOiajareseM WM JUUEH3HATOM o0BeKTa
WHTEJUICKTYallbHBIX TpaB. [loJ akTUBHBIM MapajjIeIbHBIM HMIIOPTOM CJEAyeT
IIOHUMAaTh NOKYINKY TOBAPOB B OJHOW CTpaHE C UX MUMIIOPTOM JUJISl TIOCIIEAYIOIIEH
MPOJIAXKHU B CTPAHy HAaXOXKIEHUs MPaBooOIagaTeNsl WM CTPaHy, I/i€ MPUCYTCTBYET
YIOJIHOMOYEHHBIN MpaBooOyiafjaTesieM JAUCTPUOBIOTOP WM JIMIEH3UAT, TEM
caMbIM, BCTyIasi B KOHKYPEHIIHIO C CAaMHM TpaBooOnagareneM> . PasrpaHnderue
npuBoAUTCS s (GOPMHUPOBAHUS €AMHCTBA IMPU  OMNpPEACNCHUU 3HAYCHUS
JNeUHUINY TTapajyIeIbHOr0 UMIIOPTa, KOTOpasi B HEKOTOPBIX CITydasix MOHUMAETCs

21
HCKIIOYUTCIIbHO B KaU€CTBC AKTHBHOI'O IMApaJJICIIBHOIO UMIIOPTA .

¥r paxknaHckuii kogeke Poccuiickoit ®eneparmn (qacts gerBeptas) ot 18.12.2006 N 230-D3 (pen. ot 23.05.2018).
Cr. 1487 // Cobpanue 3axonomatenscta PO. 25.12.2006. N 52 (1 4.). Crt. 5496.

20 Bonadio, E. (2011). Parallel Imports in a Global Market: Should a Generalised International Exhaustion be the
Next Step? European Intellectual Property Review, 33(3), pp. 153-161.

2 Hanpumep, [Tuporosa B.B. noxa mapanienbHbIM UIMIIOPTOM MMOHUMAET «IIPOIIECC, KOTOPBIH OTHOCHUTCS K TOBapaM,
3aKOHHBIM 00Pa3oM NPOW3BEACHHBIM, IIPOJABAEMBIM, 4 3aTEM PEHMIOPTHPYEMBIM B CTPaHY NPOHCXOXKICHUS» //
IMuporosa B.B. Mcuepnanue UCKIIOUUTENBHBIX IPaB U NapauienbHblil umnopt. M.: Craryt, 2008. C. 155.
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Kpome  Toro, amamusmpyercs  MEXKIAyHApOJHOE  PETyJIMpPOBaHUE
[IapajuIeIbHOTO MMIIOPTA WU JENACTCA BBIBOJ, YTO MEXIYHAPOIHBIE JTOIOBOPHI
paspemaroT NPUMEHEHUE HAMOHAIBHOIO, PETHMOHAIBHOTO WU MEXIYHapOIHOIO
OpUHIMIA HCYEpPHAHUs MpaB, OCTABISS BBIOOP ONTHUMAJIBHOIO NIPHHIMIA
VCYEPIIaHKs IIpaB HA TOBApHBIM 3HAK 33 3aKOHOJATEIBCTBOM OIPEIEICHHOU
CTpaHbl WJIM OOBEAMHEHUS CTpaH. ABTOPOM [I€IA€TCS BBIBOJA, YTO HU3MEHEHME
NPUHIMIA HUCUEpPIaHUsl MpaB Ha TOBApHBIN 3HaK Ha TeppuTopun EADC noimkHO
OBITh IPOBEIEHO HA OCHOBE KOMIUIEKCHOTO ASKOHOMUYECKOTO HCCIIEIOBaHUS,
ITOKA3bIBAOLIETO NMPEUMYIIECTBA TAKUX U3MEHEHNN — HA TEKYIIUA MOMEHT TOJIBKO
B Poccuiickoii @enepani  TPOBEICHBI HCCIECAOBAHUS, TOATBEPKIAIOIINE
IIPEUMYILIECTBA MEKIYHAPOIHOIO IIPUHLIAIIA UCYEPIIAaHU IIPaB Ha TOBAPHBIN 3HAK
Ha ONpe/IeICHHBIC KATErOPHI TOBApOB-—.

Bropoii naparpa¢d «IIpaBoBoe peryjJupoBaHue W MNpeaesbl UCUEPIIAHUS
IpaB HAa TOBapHbIEe 3HAKH» JACT OIPEICICHUE, a TaKKEe CpPaBHUTEIBHO-
IIPABOBYIO XapaKTEPUCTUKY JOKTPUHBI IEPBOU NMPOJAKUA U JOKTPUHBI NCUEPITAHHUS
IIpaB Ha TOBAPHBIN 3HAK. ABTOPOM JI€JIA€TCS BBIBOJ O €IMHOM 3HAYEHUH JIaHHBIX
JOKTPUH, KOTOpbI€ O3HAYalOT MOMEHT IMpEeKpalleHus IpaBa MpaBooOsagaTesns
O0BEKTa MHTEUIEKTyaJIbHBIX IIpaB 3alpeliath €ro HCIOJIb30BAHUE JApPYrou
CTOPOHOM, HO O HaJMYUU Pa3Iuuuil B 00BEKTaxX, K KOTOPbIM OHU MPUMEHSIOTCA (B
CIIA nokxtpuHa nepBoi NpoAaku MPUMEHsETCA K 00bEKTaM aBTOPCKOIO IpaBa U
TOBapHBIM 3HaKaM, a JTOKTPUHA UCUEpHaHUs MPaB MPUMEHSIETCS K U300pETEHUSIM),
a TaKXke MO OTHOLIEHHWID K CTpaHaM, Ha TEPPUTOPUU KOTOPBIX IMPUMEHSIOTCS
nokTpunsl (Harpumep, B EADC u EC k ToBapHBIM 3HaKaM NMPUMEHSIETCS TOKTPUHA
ucuepnanus npas, a B CIIIA — qokTpuHa nepBoi MPOJAaXH).

ABTOpOM aHAJIU3HUPYETCA NPUPOJA MUCUEPIIAHUS NIPaB HAa TOBAPHBIN 3HAK U

JienaeTcsi BBIBOM O ee cnenuduueckoM 3HaueHuH. [Ipenmonaraercs, 4To npupoaa

22 Hanpumep, HccienoBanne HpUHaHCOBO-DKOHOMHYECKUX MOCIEACTBUII TMOepaIn3auy napaiebHOr0 UMIIopTa
B Poccrm». OO0 «MexayHapogHbII MHCTUTYT MapKEeTHHTOBBIX M COIHMAIbHBIX HccienoBaHuil «I'¢pK-Pycey.
IMoxaroroBneno ans Accommariuu esporneiickoro 6usHeca. Bpems nposenenus: uronb-aryct 2013 // OdunmaasHbIH
caiit EBpaswmiickoii skoHommueckoir komuccud. URL: http://www.eurasiancommission.org (mata oOparieHus:
03.03.2018); OTyer 0 Hay4HO-HUCCIEIOBATENBCKOM padoTe «BiMsAHME OrpaHUYEHHs MapajuIebHOr0 MMIIOPTA Ha
TOBapHBIC PHIHKM POCCUHCKOHN (enmepammmy (3aKIIOUNTENBHBIN) MO0 AOTOBOPY Ha BhIMOJHEHHE paboT Ne 5 ot 10
ntonsa 2013 1. @oun «llentp crparermdeckux paspadoTok» // OpunuansHeii caiT EBpasuiickoil 3KOHOMUIECKOM
komuccuu URL: http://www.eurasiancommission.org (nara oopamienus 03.03.2018).
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WCYEpITaHnsl TIpaB Ha TOBAPHBIM 3HAK HE MOXET OBITh OTHECEHA K KaTeropvsM
BCIHBIX TMpaB M TMpaB TPEThbUX JIMI. BemHoe mpaBo HE MOXET OBIThH
BOCCTAaHOBJICHO TIOCJI€ TEPBOrO0 HCYEPIAHMS IpaB, UYTO JElIaeT HEBO3MOXKHBIM
MPUMEHEHUE HAIMOHAJIBHOTO M PETMOHAJILHOIO MPUHIIMIA UCYEPHaHUs MpaB Ha
TOBapHbIi 3HaK. Kpome Toro, ncuepmnanue npaB Ha TOBAPHBINA 3HAK HE MOXKET OBIThH
OTHECEHO K KAaTerOpUM MpaB TPETHHUX JIUIL MO MPUYUHE OTCYTCTBUS O0S3aHHOCTU
IPOJABLA ONPEAENSATh TEPPUTOPUATIBHOE HAa3HAUYEHHE NPOAAaBAEMOI0 TOBapa,
KOTOPOE€ MOXET IMOBJI€Yb BOBHUKHOBEHUE MPAB TPEThUX JIUI[ TOJIBKO MPU UMIIOPTE
TOBapa B CTPaHy C HAIMOHAJbHBIM WJIM PETHUOHAJIbHBIM MPUHIIUIIOM HCUEpPIIaHUs
npas.

Kpome Toro, aBTopoM MPOU3BOJUTCS aHAINU3 KOJUIU3UUA UCKIIOYUTEIBLHOTO
IpaBa Ha TOBApHBIM 3HAK W MpaBa COOCTBEHHOCTH HA TOBAap U JEIAETCS BBIBOJ O
TOM, 4YTO KOJUIM3MSI JOJKHA PEIIaThCs B TMOJB3Y IpaBa COOCTBEHHOCTU IPHU
MMIIOPTE OPUTHHAIBHBIX TOBAPOB> [0 MPHYHHE MEPBHYHOCTH JTOTO IPaBa IIO
OTHOIIICHHUIO K MCKJIIOYUTEIbHBIM MpaBaM, HO B MOJIb3Yy UCKJIIOYUTEIBLHOIO MpaBa
IPU UMIIOPTE KOHTPA(paKTHBIX TOBAPOB B CBA3U C HE3aKOHHOCTHIO Pa3MEIICHUS
TOBAapHOT'O 3HAKa Ha TAKOM TOBape.

Tperuit mnaparpad «3ITanpl pa3BUTHS NPABOBOI0 PeryJUpPOBAHHUS
NPUHLINUIIA MCYEPNIAHUSA NPAB HA TOBAPHBIN 3HAK CTPaH-y4acTHUKOB EADCy»
COJICP)KUT TIEPUOAM3AIMIO H3MEHEHMS TMPABOBOTO PETYJIUPOBAHUS MPHUHIIMINA
MCUYEpNaHus MpaB Ha TOBAPHBIM 3HAK Ha Tepputopuu crpaH-ydyactHul EADC, a
TaKK€ YCTaHaBJIMBAET HAJIMYKME WM OTCYTCTBHE IMPHUHIIMIA WCUEPIIAHUs TpaB Ha
TOBApHBIN 3HAK HA KaXJIOM U3 IIEPUOIOB.

Ha mepBoM orame’ NpuHIMI HCYepIAHMS NpaB HA TOBAPHBIN 3HAK
YCTaHOBJIEH HE ObLI, 3allPEeT NapajijIeIbHOIO UMIIOPTa TOBAPOB OTCYTCTBOBAI.

Ha BTOpOM 5Tarme” BBISBICH KBA3HHALMOHATBHBIA MPUHIMI HCYEPIAHUS
paB Ha TOBAapHBIM 3HAK B CBSI3M C MOHOIOJUEH HAa BHEUIHETOPTOBYIO

JEeSITEIbHOCTD U BIIaJICHUE TOBAPHBIMU 3HAKaMu co ctopoHbl CCCP.

% MBanoB A.A. VIHTelmekTyanbHas COGCTBEHHOCTD H BELIHBIC IPaBa: IpobieMbl cooTHomerns // 3akon. 2017. N 1.
C. 84 -90.
2 dopmMupoBaHHUs TOBAPHOTO 3HAKA U ero ¢pyHkuuu B Pycckom napcerse u Poccuiickoit umnepun (1667-1917).
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Ha tpetbem stane’® oTcyTcTBYeT YHHGUKALHS TPHHIANA HCUCPIAHAS MPAB
Ha ToBapHbIM 3Hak B crTpaHax CHI'. Poccuiickoe 3akoHOAATEILCTBO BIIEPBbHIC
3aKpEeNWIO MEXKIYHApPOAHBIM IPUHILMII UCYEPIIAHMs IIPAaB HA TOBAPHBIM 3HAK B
1992 roamy, kotopeiii B 2002 rogy ObUT M3MEHEH HA HAlMOHAIBHBIM MPHHIIMII
UCUEepIaHUsl Ha OCHOBAHMU TOJIKOBAHMS 3akoHa BepxoBHbIM cynom 0e3
IIPUBJICYCHHUs]  CHELMAIUCTOB Ul IIPOBENCHHS OLIEHKH  PEryJHPYIOIIETO
BO3JICUCTBUS.

ABTOpPOM TMPEUIOKEHO IPOBECTU KOMIUIEKCHOE HCCIIEIOBAHUE C LEIbIO
o0ocHoBaHus npuMeHeHus B EADC pernoHanbHOro NpuHUMIIA UCUEPIIaHUS TPaAB
Ha TOBAapHBIM 3HAK, & TAaK)KE€ HEJOCTATKOB MEKIYHAPOJHOTO W HAIMOHAIBHOTO
npuHIENA’ B CBA3M C OTCYTCTBHEM OLCHKH IOCTEACTBHII Iepexoma oOT
MEXIYHAPOJHOIO K HAallMOHAJIBHOMY NPHUHIIMIYY MCYEpIIaHUs MPaB Ha TOBAPHBIN
3HaK B Poccuiickoil denepanuy, a TakKe BBEACHUIO PETMOHAJIBHOTO IPUHIMIA
VCUEpIIaHUs B PaMKax EADC?.

3akoHonarenscTBO Pecnyonuku Kazaxcran, Kuprusckoit PecnyOnmuku u
PecnyOnuku ApMmeHMsT HE YCTaHABIMBAJIO NPUHLMII HCYEpIaHUs I[paB Ha
TOBapHBIA 3HaK. 3akoHoAaTenbcTBO PecnyOnuku benapycs ¢ 1993 roma BBeno
HallMOHAJIBHBIN TPUHIIMI UCUEPIIAHNUS [IPAaB HA TOBApHbIN 3HAK.

Ha 4 srtane® Ob1 yHHUIMPOBAH PErMOHATBHBIA MPHHIMI HCUCPIAHHUS

[paB Ha TOBApHBIN 3HAK B paMmkKax TamoxkeHHOro cor3a EBpA3DC, B KOTOpbIU

2 Y CTAHOB/ICHHE KBA3HHAIMOHANLHOTO PHHIIAIIA HCIEPIIAHAS TIpaB Ha ToBapHsit 3uak B CCCP (1917-1992).

?® [ombITka yHH(HUKALIH TPUHIKIIA HCYCPIAHKS IPaB Ha ToBapHEA 3Hak B CHI (1992 — 2007).

" OrneHka BIMSHHS BBEACHHS MEXKIYHAPOIHOTO NPHHIWIIA HCUEPIAHMS [PAB HA TOBAPHBI 3HAK JOJDKHA
NPOM3BOMUTBECA 10  PAa3JIMYHBIM  KAaTeropwsAM  TOBapoOB C  IENBI0  BO3MOXKHOCTH  yCTaHOBJECHHUS
T epeHIIPOBaHHOTO TOAX0Ja K MEXKAYHapOTHOMY IIPHUHIMUITY, TIO3BOJSIONIEMY €ro IpHMEHEHHe Ha
OIpEeIeIEHHbIE KATETOPUU TOBAPOB.

% BbuIM BBISBICHBI TOJNBKO MCCIIECIOBAHMS, IOATBEPIKIAONIAE MONOKATEILHOE BIMSHAC MEKIYHAPOIHOTO
MPUHIMIA WCYEPIIaHUs TpaB Ha I[EHBI Ui KOHEYHBIX moTpeduteneii B Poccuiickoit ®eneparnym. Hampumep,
HccrnenoBanre (pUHAHCOBO-YKOHOMHUYECKUX TOCIEACTBUN JHOSpaTH3aluy MapajuieIbkHOTO HMIopTa B Poccum».
000 «MexayHapOIHBIH MHCTUTYT MapKeTHHIOBBIX M conmMasbHbIX uccnenoBannii «I'pK-Pyce». [loarorosneno
Uit Accolmaniui  eBporeiickoro OusHeca. Bpems mposenenus: wuronb-aBryct 2013 // OdwunmansHeIil caliT
EBpasuiickoii sxoHoMuyeckoir komuccmm URL:  http://www.eurasiancommission.org (gata oOparmieHus:
03.03.2018), OTueT o HaydHO-MCCIIEAOBATEIbCKONH paboTe «BnusHUEe OrpaHWYECHHS MapaJUIETHHOTO MMIIOPTa HA
TOBapHbBIE PBIHKK POCCUHCKOHN (hemepanmm» (3aKIIOYUTENBHBIN) TI0 JOTOBOPY Ha BbITIONHEHHE padboT Ne 5 ot 10
ntons 2013 r. ®oux «lleHTp cTparernyeckux pazpadbotok». // Odunmanbubiil caiit EBpasuiickoii 5KOHOMHYECKOH
komuccuu. URL: http://www.eurasiancommission.org (gata ooparenus 03.03.2018).

2% YcTaHOBIIGHHE PErHOHATLHOrO IPHHIIMIA HCYEPIIAHAS MPaB HA TOBAPHbBIC 3HAKA B paMKax TaMOXKEHHOTO COk03a
EBpA3DC (2007 — 2014).
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Bxogwnu PecnyOonuku benapych, Pecmybnuka Kazaxctam wu  Poccuiickas
denepanusi.

Opnnaxko, 3akoHogatenbcTBo PecnyOnuku Kazaxctan He ObLIO MPUBENECHO B
COOTBETCTBHE C TMOJOXEHUSMH MEXIYHAPOIHOTO JOTOBOpa U MpPEayCcMaTPUBAIIO
MEKIYHAPOIHbIM MPUHIIMI UCYEPIAHUs MPAB HA TOBAPHBIM 3HAK, YTO MO3BOJISIO
napajuieIbHbIM UMIIOPTEpPAM UCIOJIb30BaTh TeppuToputo Pecrybnuku Kazaxcran
JUTSL  37I0YTIOTPeOJICHUS CBOMM IIPaBOM Ha HUMIIOPT TOBapa 0Oe€3 pa3perieHHs
npaBoo0Ia1aTesiss TOBAPHOTO 3HAKA.

Kpome Toro, 3akoHomarenbctBOo Poccuiickon ®deaepauuu COAECPKUT
KOJUTM3MIO B BuAe ycraHoBieHHOro B ['K P® HanuoHanbHOro IpUHIIMIIA
YCUYEpIaHus NIPaB Ha TOBAPHBINA 3HAK, HECMOTPS Ha MOJNKUCAHUE MEKTYHAPOIHOTO
JIOTOBOpA, BBOJSIIIETO PETMOHAIBHBIM MPUHIIUIT UCUEPIAHUs MPAaB HA TOBAPHBIN
3HaK Ha Tepputopun EADC.

Ha 5 srane® pPErMOHaNBHBIN MPUHLIMI UCYEPIIAHUS MTPaB HA TOBAPHBINA 3HAK
OBLT pactipocTpaHEH Ha TaMOkeHHbIN coto3 EADC, B koTopsIil Bonuin Kuprusckas
Pecny6nuka u Pecniybnuka ApMenus.

3akoHonatenbcTBO PecyOnukm Kazaxcran Obulo YHHUPHUIIMPOBAHO MyTEM
IPUHSTHS PETHOHAIBHOTO MPUHIIMITA HCYEPIIAHMUS [IPAB HA TOBAPHBIH 3HAK .

Komnu3uss B poccHIICKOM  3aKOHOJATENbCTBE, MPEAyCMaTPHUBAIOIIEM
HAllMOHAJIBHBIA TMPUHIIMI HWCYEpHaHWs TMpaB Ha TOBApHBIM 3HAK, HE ObLIa
YCTPAaHEHa, YTO OPOKIAET BHIBOJIBI CYJ0B O AercTBUU B Poccuiickoit denepanuu
HAIIMOHAJIBHOTO MPUHITUIIA HCUEPIIaHUsI TIPaB HAa TOBAPHBIN 3HAK BO B3aUMOCBSI3H C
peruoHaIbHbIM HpI/IHL[I/IHOMsz.

bruio MPEIJIOAKEHO BBEJICHUE mudepeHITIpOBaHHON MOJIETIA

MEKIYHAPOJIHOIO0 MPHUHIMIIA MCUEPHAHUs MPaB, NPEAYCMATPUBAIOLICH BBEICHHE

%0 Pacmmpenne TepPUTOPHH NPHMEHEHHS PETHOHAIBHOTO PHHIUIA HCYePIaHns [PaB Ha TOBApHHIi 3HaK B EADC
(2014 — Hacrosee BpeMms).

%! 3akon Pecry6muku Kazaxcran ot 07.04.15 r. No 300-V «O BHeCEHHH H3MEHEHHiT H JOTOTHEHHH B HEKOTOPHIE
3aKOHOJIaTeIbHBIE AaKTHI [0 BOIPOCAM IIPABOBOTO PETYIHPOBAHHS CEephl MHTEIUIEKTYyaJbHOH cOOCTBEHHOCTHY //
Kazaxcranckas nmpasaa. 22.06.2018. Ne 116 (28745).

%2 Tocranoenenne Koncruryupmonnoro Cyna P® or 13.02.2018 N 8-IT "Ilo ey o mpoBepke KOHCTHTYLHOHHOCTH
MoJIO)KeHNH TyHKTa 4 cratbu 1252, ctatem 1487 m myHkToB 1, 2 w 4 crateu 1515 I'pakmanckoro kojekca
Poccutickoit @enepanum B cBSI3U ¢ kano0oit obmiecTBa ¢ orpaHudeHHOM oTBeTcTBeHHOCThIO "TIAT™" / Cobpanue
3akoHoaarenbcTBa P@. 26.02.2018. N 9. Cr. 1435.
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MEXKIYHAPOJIHOrO MPHUHIHUINA HA ONPEAECICHHBIE KATETOpUH TOBapOB33. ABTOpOM
00OCHOBBIBACTCS, YTO JaHHAs MOJEIh IO3BOJUT KAaK YMEHBIIUTH CTOMMOCTH
HEKOTOPBIX KAaTErOpuWil TOBApOB, TaK M OKa3aTh MEpPbl MOJJCPKKA HaWMEHEe
3alMIIEHHBIM MpaBooOnaaaTessiM. Kpome Toro, aHaau3 OTYETOB O BIIMSIHUU
W3MEHEHUs TIPUHIMIIA MCYEpIIaHWsl MpaB Ha TOBApHBIM 3HAK HA TEPPUTOPHUU
Poccuiickon denepanuy moKa3pIBAET, UTO HE MO BCEM KAaTETOPUSAM IAPAIIICITbHBIN
MMIOPT YMEHBIIAET CTOUMOCTh TOBAPA.

I'naBa BTOpas «Ocob0enHocTH NMPaBOBOI0 peryJnupoBaHusi
TPAHCTPAHUYHOIO AUCTPUOBIOTOPCKOIO /JI0r0OBOPa W OTBETCTBEHHOCTH B
paMKax mNapajuieJibHOT0 HMIIOPTAa», CoOCTosas U3 Tpex mnaparpados,
MOCBSIIIEHA OCOOCHHOCTSM pealu3alldd TPAHCTPAHUYHBIX JTHUCTPUOBIOTOPCKUX
COIIAIIEHMA B paMKax MNapauleIbHOIO0 WMIIOPTA, BKIKOYAs PaCcCMOTPEHUE
UMITIOpTa TOBapa B KAayeCTBE CIOCO0a MCIIOJb30BAaHUS TOBAPHOTO 3HAKa, a TaKkKe
OTBETCTBEHHOCTH M MEpaM IMPaBOBOM 3alllUThl MPHU MapauICIbHOM HMMIIOPTE
MapKHAPOBAHHOM TOBapPHBIM 3HAKOM MPOAYKIIHH.

[Taparpad mepBbiii  «OCOOEHHOCTHM  NPABOBOr0  PeryJHpPOBaHUS
TPAHCTPAHUYHOIO JUCTPUOBIOTOPCKOIO J0r0BOPAa B PaMKax NMapajuieJibHOI0
HMIIOPTa» paccMaTpyuBacT TPAHCTPAHUYHBIA JUCTPUOBIOTOPCKUN JIOTOBOP B
KadecTBe (hOPMBbI BBIPKCHHS COTJIACHs HAa UMIIOPT ToBapa. TaMOKEHHBIC OpPTaHbI
U cyjacOHash TpaKTHKa JeJal0T BBIBOJ O BO3MOXXHOCTH BBIPOXKEHHUSI COTJIaCHe
mpaBooOaaTesiss Ha UMIOPT TOBapa B Jr0Ooi dopme — kKak B ¢opme MUchMa
npaBoo0JIaiaTesiss B MPOU3BOJIbHOU (Gopme, Tak U B (popMe MyHKTa B JOTOBOPE
MOCTaBKM WM  JUCTPUOBIOTOPCKOM  JIOTOBOPE,  BBIPAKAIOIIETO  COTJIACHE
mpaBoo0IaIaTesNs Ha MOCTAaBKY TOBAPOB C HAHECEHHBIMHU TOBAPHBIMH 3HAKaMH, 03
roCy1apCTBEHHOM PErucTpalvy J0TOBOpa.

ABTOpPOM JIeJ1aeTCs BBIBOJI O HEOOXOMMOCTH 3aKJIIOUCHHS JTUIICH3UNOHHOTO,
JTUCTPUOBIOTOPCKOTO JIOTOBOpa WJIM JIOTOBOPA TOCTAaBKH, WHKOPIOPHUPYIOIIETO

JIMLIEH3UOHHBIM JOTOBOp, C TMOCHEAYIOIWIENM TIOCYJapCTBEHHOW perucrpanuen

%% pacnopsoxenne Komnernn EBpasuiickoii skoHOMIUeckoil komucenu ot 24.04.2017 No 30 «O mpoekre [Ipotokona
0 BHeceHHH n3MeHeHui B JloroBop o EBpasuiickom sxkoHOMUYECKOM coto3e oT 29 mas 2014 roga» // OpurmansHbIi
caT EBpasutickoro 9KOHOMHYECKOTO co103a. URL:
http://www.eurasiancommission.org/ru/act/finpol/dobd/intelsobs/Documents (nara oopamienus 05.03.2018).
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nepeadyn UCKIIOYMTEIBbHOIO IMpaBa HAa TOBapHbIM 3HakK B PocmareHtre myrtem
MOJIMTMCAHUS 3asBJICHUS 00CMMH CTOPOHAMH HJIM OJTHOM CTOPOHOM C MPUIIOKEHUEM
K 3asIBJICHUIO JIOKYMEHTOB, IPEAYCMOTPEHHBIX 11.3 ¢T. 1232 'K P®.

Taxxe B paszene aHaIU3UPYIOTCS JIBE MO3ULUU U3 CyIeOHON MPaKTUKHU, B
KOTOPBIX CYZbI I€JAI0T Pa3IMYHbIE BBIBOJbI KACATEIBHO PACCMOTPEHUS UMIIOPTA B
KauyecTBe crocoba HCHOJIB30BaHUS TOBAapHOro 3HaKa. OTCyTCTBHE €IMHCTBA
CyIeOHON TPAKTHKU CBA3aHO C OIIMOKON B IOPUIMYECKONM TEXHHUKE MPaBOBOM
KOHCTPYKIINH, U3710keHHOU B cTathe 1487 'K P®. Ha ocHoBe ananuza crateid ['K
P®, packpsiBatonux mnpasa Ha Apyrue 00ObeKThl HHTEIUIEKTYAJIbHBIX MPAB, a TAKXKE
3aKOHOJIaTEIbCTBA 3apyOEKHBIX CTPaH, MPEIaraeTcs BHECTH U3MEHEHUS B CTAThIO
1487 I'K P®.

[Ipoananu3upoBaHO 3aKOHOJATENBCTBO CTpaH-y4acTHUKOB EADC u cneman
BbIBOJI 00 OTCYTCTBUM €IMHOH MO3WIMU B paMKax IPU3HAHUS BBO3a TOBapa
uCIosb30BanueM ToBapHoro 3Haka B EADC. 3akoHomarenbcTBO Poccuiickoii
Oenepannn, Pecnybnukn  Bemapycs® u  Kuprusckoit  PecrmyGmukn®™  mmox
VCITOJIb30BAaHUEM TIOHMMAET TOJIBKO NPUMEHEHHE TOBAapHOIO 3HAKa Ha TOBapax
WIN yIaKkoBKe. 3aKOHOATenbcTBO Pecrybmmku Kasaxcran® u PecrmyGmuku
ApMeHHS" 110]] MCTIOIb30BAHHEM TAKXKe TOHHMAET MMIIOPT TOBAPOB.

Cnenan BbIBOJ O HEOOXOIUMOCTH YHU(PHUKAIMM 3aKOHOJATENILCTBA CTpaH-
yuyactHull, EADC oOTHOCHTENbHO CHOCOOOB MCIHOJIb30BAaHUS TOBApHOTIO 3HAKa
MyTeM 3aKpervieHus B 3aKoHojaarenbcTBe Poccuiickoit denepanuu, PecrmyOnmku
benapyce u Kuprusckoiri PecnyOnamku ummnopra ToBapa B KadecTBe crocoda

HCIIOJIBb30BaHUsA TOBAPHOI'O 3HAKA.

34 3akon Pecnyonuku Benapycs ot 05.02.1993 N 2181-XII «O ToBapHBIX 3HaKax U 3HaKax ooOcmyxuBanus». Ct. 20
I HanunonaneHslii [IpaBOBOM WHuTepHeT-nopran PecrryGnukn Benapycs. URL:
http://www.pravo.by/document/?guid=3961&p0=V 19302181 (nata ob6pamenus 22.11.2017).

3akoH Ksipreisckoit PecryOmmkm «O TOBapHBIX 3HaKaX, 3HaKaxX OOCIY)KMBAaHUS W HAWMMEHOBAaHUSAX MeECT
MPOMCXOXKAEHHS TOBapoB» (B pemakiuu 3akoHa KP Ne 46 or 27.02.2003 r.) // OdunuanpHbeiii cait
[EHTPaJN30BaHHOTO  0aHKa  maHHBIX  mpaBoBod  mH(popmammm  Keipremckoi — PecmyOmuxu.  URL:
http://cbd.minjust.gov.kg/act/view/ru-ru/18 (nara o6pamenus 15.03.2018).

3akon Pecnybnmkn Kazaxcran ot 26 mtons 1999 roga N 456 «O ToBapHBIX 3HaKax, 3Hakax OOCITyXHBaHHS W
HaMMEHOBAaHUIX MeCT npoucxoxaeHus Topaposy. II. 4. Cr. 19 // Unpopmanmonnas cucrema “Ilaparpad”. URL:
http://online.zakon.kz/Document/?doc_id=1014203#pos=78;-281 (nara obpamerus 18.04.2018).

3akon PecnyOnuku Apmenus ot 22 mas 2010 roma Ne3P-59 «O rtoBapubix 3Hakax». Crates 12. //

Wndopmanmonnsiii mopran "3akonomarenscTBo crpan CHI™. URL: http://base.spinform.ru/ (mara oGpamenus
15.07.2018).
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Taxxe aBTOPOM AHAIU3UPYIOTCS 0COOEHHOCTH peanu3anuu
TPAHCTPAHUYHOTO JUCTPUOBIOTOPCKOTO JIOTOBOpAa B paMKax MapajuieIbHOTO
UMIIOPTA.

ABTOpOM MpeajiaraeTcs OINpeeNeHUe AUCTPUOBIOTOPCKOrO JOTOBOpa, a
TaKke Ha npuMepe npasa EC paccMaTpuBarOTCs aHTUMOHOIIOJIBHBIE OTPaHUYCHUS
pU peainn3alud JUCTPUOBIOTOPCKUX COTJIAIIeHU, HanboJiee pacpoCTpaHEHHbBIX
JIOTOBOPOB TIPW HMIIOPTE TOBAPOB, COJACPXkAIIMX OOBEKTHl HHTEILICKTYAThHBIX
npaB. B pesynpraTe aHanmza JenaeTcss BbIBOA O MpoOesie B 3aKOHOJATENIbCTBE
EADC B cBSI3M C OTCYTCTBHEM CHEHHMAIbHBIX AHTUMOHOIIOJBHBIX MPaBUI,
MPUMEHHUMBIX K JUCTPUOBIOTOPCKUM JIOTOBOPAM.

ABTOpOM  mpemjlara€Tcsi BHECTH  CIEUHAIbHBIE  AHTUMOHOIOJIbHBIE
OTpaHUYCHUSI, TPUMEHUMBIE K JUCTPUOBIOTOPCKUM JoroBopaM, B IIpoTokon 00
OOIMX MPHHLMIAX ¥ INPABWIAX KOHKYPEHLHH® ¢ MeIbio  (HOPMHPOBAHHS
MPaBOBOM cUCTeMBbl KOHKYypeHTHOro npaBa EADC B 0o01acTu TUCTPUOBIOTOPCKUX
JIOTOBOPOB Ha 0cHOBaHuM omnbiTa EC.

Bo BTopom maparpade «CooTHOIIEHHE OTBETCTBEHHOCTH NPH BBO3€
KOHTPA(QaKTHOM NPOAYKIHUU M OPUITMHAJIBHOIO TOBapa, MapKHPOBAHHOIO
TOBAPHBIM 3HAKOM 0e3 pa3pelleHHus MPaBoo0JiagaTess» aBTOPOM MPOBOAUTCS
aHaJIN3 TIOCIICJICTBUN BBOJIa B TPAXKIAHCKUI 000POT TPEX KaTEropuil TOBapOB:

1) opuruHangbHbIE TOBApbI, KOTOPbIE MUMIOPTUPYIOTCS Ha HAIIMOHAIBHBIM
PBIHOK MPABOOOJIAATENIEM WK €0 JIUIICH3UATaMH,

2) OpWUTrHHAJIBHBIE TOBAPhI, CYIIECTBEHHO OTJIMYAIOIINECS OT TOBAPOB,
KOTOPbIE UMIIOPTUPYIOTCS HAa HAIIMOHAIBHBIM PHIHOK MpaBOOOIagaTeIeM U €ro
nuueH3natamMu. K CynecTBeHHbIM OTIIMYUSIM MPEAJIAracTcsi OTHECTU Pa3JIMYUs B
COCTaBE MPOAYKTA, S3BIKE JTOKYMEHTAIMH, YCIOBHUSAX MPEAOCTABICHUS TapaHTHH,
KOJIMYECTBE KaJOpHUH, YITaKOBKE WM MapKUPOBKE TOBapa, a Takxke (hopme.

3) xoHTpadakTHBIE TOBApHI, MOJ KOTOPHIMU CJEAYeT OTHECTH TOBaphl C

HC3aKOHHOM Pa3sMCIICHHOM Ha HUX TOBAPHBIM 3HAKOM.

% JloroBop o EBpasuiickoM SKOHOMHUECKOM coto3e» (pex. ot 8 mast 2015 r.). IIpunoxenune N 19. TIpotokon 06
0o0IMX TPHHINIAX W TpaBmwiax KoHKypeHIwH. Ctaths 6 // OdunuanbHbIi calT EBpasmiickol 3KOHOMUYECKOM
komuccuu. URL: http://www.eurasiancommission.org/ (nara oopamienus 18.05.2018).
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O60cHOBBIBaETCS HEOOXOIMMOCTh OTKa3a OT MPUMEHEHHS] OTBETCTBEHHOCTH
B BHJIE U3BSTHUS U YHUUYTOKEHHSI KO BCEM BUJAM OPUTMHAIBHBIX TOBApPOB. C LENbIO
3ampeTa NPUMEHEHHS] JAHHOM CAaHKUWHM K OPUTHMHAJIBHBIM TOBapaM MPEITIOKEHO
BHECTH M3MEHEHUS B MyHKT 2 ctatbh 1515 'K PO.

Jlenaetcst BBIBOJ, O HEOOXOAUMOCTH NMPUMEHEHUSI MEp OTBETCTBEHHOCTH B
BHUJIE 3alpeTa MUMIIOPTAa TOBapa K OPUTMHAIBHBIM TOBApaM C CYLIECTBEHHBIMU
OTIMYUSIMU  OT TE€X, KOTOpbIE TMPOJAIOTCA HA HAUUMOHAIBHOM  pBIHKE
npaBoo0Ia1aTesieM WK €ro JIMIeH3uaTaMu.

B tperbem naparpade «IIpaBoBbie cioco0bl 321U THI HCKJIIYUTEIbHbBIX
NpaB Ha TOBAPHbI 3HAK B cdepe mapauiebHOI0 UMIIOPTA» AHATU3UPYIOTCS
IIPABOBbIE CIIOCOOBI 3aIIUTHI U JIETAETCA BBIBOJ O HEOOXOJUMOCTH YCTaHOBJICHUS
IPaKJAHCKO-TIPaBOBBIX, aJIMUHUCTPATUBHO-TIPABOBBIX, TAMOXXEHHBIX M MPOYMX
Mep 3aLIUTHI.

Cpean rpakJaHCKO-IIPABOBBIX MEp  3alIUThl  JEJAETCS  BBIBOA O
HEOOXOIMMOCTH OTKa3a OT NPUMEHEHUS MEP B BHUJE U3bATHUS U YHUUTOXKEHUS K
OpUTMHAJIBHBIM TOBapaM. YCTAHABJIMBAETCS, YTO MPH MAPAIIIEILHOM HMIIOPTE
OpUTHHAIBHBIX TOBApOB MPABOOOIAAATENIO JOJKHBI OBITh JTOCTYNHBI TOJBKO
Pa)KIAHCKO-TIPABOBBIE MEphl B BHIAC BOSMCIICHHS YOBITKOB> M  BBIILIATHI
KOMITCHCALINN .

Hemaercss BbIBOA 00 OTCYTCTBUM TEXHOJOTHMYECKHX MEp  3allUThl
npaBooOsaaTens Npu napajuiebHOM UMIOpTe ToBapa. C LENIbI0 yKperieHUs
MPaBOBOM 3alllUTHI MPABOOOJATATENS MpeAJiaraeTcsi 3akpenutb B PenepanbHOM
3akoHe ot 27.07.2006 N 149-®3 "O6 wuHdbopmanuu, HHOOPMAITMOHHBIX
TEXHOJIOTUSX W O 3ammre wuHpopManuu" BO3MOXKHOCTh BHECYEOHOTO
OJIOKHUpPOBAHUS CAaWTOB, HAPYIIAIONIMX [TPaBa HA TOBAPHbBIC 3HAKHU.

Jenaercst BBIBOM, YTO MIPU MapajuieIbHOM UMIIOPTE OPUTHHAIIBHBIX TOBapOB,

KOTOpPBIE TaK)Ke BBOJSTCS B 00OOPOT HA HAIIMOHAIHLHOM PBIHKE MPaBOOOIaIaTeIeM

% I'paxmanckuii kogeke Poceniickoii ®eneparmn (dacTs derBepras) ot 18.12.2006 N 230-®3 (pex. ot 23.05.2018).
Cr. 1515 // CobGpanue 3akonomarenseTea PO, 25.12.2006. N 52 (1 4.). Ct. 5496.
0 TlocranoBnenne Cyma MO MHTEUICKTyanbHBIM mpaBaMm or 04.12.2013 N C01-225/2013 mo aeny N A40-

133779/2012 // Odwunmanpubiii caiit Cyma mo wWHTeIUIekTyanbHbIM mpaBam. URL: http://ipc.arbitr.ru (mara
oOpamienus 15.02.2018).
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WJIM €T0 JIUMLEH3UaTaM1, TAMOKEHHBIE MEPBI 3aIUThI IPUMEHATHCS HE JOJDKHBI.

Cpenu mpoumx Mep 3alUThl MPEIaraloTcs Mepbl B BHUJE YCTAHOBIIECHUS
€AUHON LIEHOBOW IIOJIMTUKH, IIPOCTABJICHUS MapKUpPOBOK Ha TOBapax, IEpeBoia
WHCTPYKIMI TI0 DBKCIUIyaTalMd MCKIIOYUTEIbHO HA S3bIKM  O(PUUIMATBHOIO
UMIIOpTa TOBApoOB, IMPEIOCTABJICHUS TApaHTUM HA OIPENECICHHON TEPPUTOPHH,
WHIUBUAYAIN3AlUA IPOAYKTOB U1 MECTHOIO PpPBIHKA M 3aKpEILICHHUs
OTrPaHUYUTENIbHBIX YCIOBHM B TUCTPUOBIOTOPCKOM JIOTOBOPE.

Ananusupyetrcst cynebnas npaktuka CIIA B pamkax NOpuUMEHEHMs
MEKIYHApOJHOIO TIPHUHIMIA HWCYEpHaHUs IIpaB Ha TOBAapHBIM 3HAK C
VCKJIFOYEHUEM JUISI TOBAPOB C CYLIECTBEHHBIMU OTIMYUSAMH U JENAETCS BBIBOJ O
BO3MOKHOCTH McnoJib30BaHus onblta CIIA s pa3rpaHu4eHHs] OTBETCTBEHHOCTH
npu napawuieabHoM uMmnopre B EADC, Meppl OTBETCTBEHHOCTH B pPaMKax
KOTOPOTO JIOJKHBI ObITh pa3/iefieHbl Ha 3 KaTeropuu TOBApoOB: 1) OpUrHHaNIbHbBIE
TOBapbl, KOTOpPbIE HUMIIOPTUPYIOTCS HA PBIHOK IpaBOOOJIagaTeNieM WIN €ro
JULEH3UATaMH. 2) OpPUTHMHAIBHBIE TOBAapbl, CYIIECTBEHHO OTJIMYAIOIIHMECS OT
TOBapoOB, KOTOpbIE€ HMIIOPTUPYIOTCS Ha PBIHOK IpaBoOOJIaaTelieM WM €ro
ouneH3naramu. 3) koHTpadakTHele ToBapbl. Ha ocHoBe ombiTa CIIA Obuio
IPEJIOAKEHO K CYIIECTBEHHBIM OTJIMYMSAM OTHECTU pa3jiMyusl B COCTaBe U (popme
IIPONYKTA, S3bIKE JOKYMEHTAllMM, YCIOBUAX MPENOCTABICHUS TapaHTUH,
KOJIMYECTBE KaJIOPHI, YITAKOBKE WJIM MAPKUPOBKE TOBapaA.

TpeTbss TIIaBa «AHAJAM3 3apy0e:KHOT0 3aKOHOJATEJILCTBA B cdepe
MapaJuIeJIbHOT0 HMIIOPTAa» BKJIKOYAET 1Ba naparpada.

B nepBom mnaparpadpe «UckiawveHuss W3 PEeruoHAJIbHOr0 MNPHHIIUANA
HCYEpPNaHUs NMPaB HAa ToBapHbIil 3Hak B EBpomneiickom Cor3e» mpoBOAUTCS
[IPAaBOBOM AHAJIU3 IIOJIOKEHUM IIpaBa EBPOIEHCKOro CO0r03a, IOCBALIEHHOTO
[1apajuIeIbHOMY UMIIOPTY.

B maparpade npuBOAMTCS CpPaBHUTENBHO-TIPABOBAas  XapaKTEPUCTHKA
PETMOHATIBHOTO NPUHUMIIA UCYEPIIAHUS NIPaB Ha TOBApHbIE 3HAK B EBporneiickoM

coro3¢ U EBpa3suiickoM S3KOHOMHAYECKOM COIO3€.
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AHAIM3UPYIOTCA HMCKIIOUYEHUS W3 PETHMOHAIBHOrO MPUHIUIIA HCUEPIIAHMS
npaB Ha ToBapHele 3HakM B EC W mnpennaraercs BBECTH HCKIIOYEHUS W3
PErMOHANILHOTO TPUHIMUIIA HCYEPNaHWs TpaB Ha OOBEKThl HHTEIUICKTYaJIbHON
cooctBenHoctr B EADC, npu HalM4uu KOTOPBIX NMPUMEHSIETCS HAalWOHAIbHBINA
MPUHLNAIN HCYEPIIAHUS TMPaB Ha TOBAPHBIE 3HAKA C BO3MOYKHOCTBIO 3alpellaTh
napajulelibHbli  UMIOOPT MeXxAy crTpaHamu-yyacTHukamu EADC. K  Takum
UCKIIFOYECHUSIM CJIEyeT OTHECTH: IEPEYNaKOBKY TOBapa, 3aMEHy YIAaKOBKH C
BBIITYCKOM TOBApoOB MOJI IPYTMM TOBApHBIM 3HAaKOM (B Te€X CIydasiX, KOrja OJUH
W3TOTOBUTEIIb MPOU3BOJUT HECKOJIBKO OJMHAKOBBIX TOBApOB MO/ PA3TUYHBIMHU
TOBAapHbIMM 3HaKaMH — HalpHUMEp, OJUH TOBap MOXET IMpoJaBaThCs MO OoJiee
HU3KOHM 1IEHE IOJI TOBApHBIM 3HAKOM CYIlEpMapKeTa, HO MO 0ojiee BBICOKOHN IIEHE
10J1 COOCTBEHHBIM TOBAPHBIM 3HAKOM), a TaKKe Clydad, KOr/ia MpaBaMH Ha OJHMH
TOBapHbIii 3HaK B pamkax EADC o0naaaroT pa3inuyuHbie TpaBoo0aiaTeny.

Bropoit maparpad Tpetheit 1iaBel «3akoHoaaTebcTBO CHHramypa u
IOxkunoit Kopeu B cepe mapauieJJbHOro uMmnopra. Y HupuKauus NpUHIUAIA
ucyepnanuss mnpaB Ha npumepe EC, HA®TA, ACEAH» nocssueH
XapaKTEPUCTUKE MApaUIETbHOIO MMIOPTa TOBAPOB, MAPKUPOBAHHBIX TOBAPHBIM
3HakoM B Cunranype u lOxnoit Kopee, rae mnpuMeHsieTCs MEXIyHapOIHBIM
MPUHITUT UCYEpIIaHus MPaB Ha TOBApHBIC 3HAaKW. Ha 0ocHOBe aHanmu3a 3apy0eKHOTO
3aKOHOJATEIbCTBA  JIEJIAETCA  BBIBOA O  HEOOXOJMMBIX  H3MEHEHUSX B
3akoHoAaTenbcTBO EADC.

ABTOpOM mpejjaraercs HMCMojiab30BaTh ONbIT CHUHramypa mno mpUMEHEHHUIO
HaIIMOHAJIBHOTO TIPUHIIMITA UCUEPIIaHUs MPAB HA MATEHTHI )11 (hapMarieBTUYECKOM
orpaciu s peamuzanuui B EADC  auddepeHnmpoBaHHOTO moaxoga K
MEXTYHAPOIHOMY IPUHIIMITY UCUEpIIaHUs MIpaB HAa TOBAPHBIM 3HAK, MPU KOTOPOM
UCKJIIOYEHUE MPEAOCTABISETCS ONMPEACICHHBIM KaTerOpHUsiM TOBApPOB. Y CJIOBHUE O
MPUMEHEHUHU HAlIMOHAJIbHOTO MPUHIIMIIA UCUEPIIaHUs MPaB HA TOBAPHBIN 3HAK MPH

PasMbIBAHNH OTIIMYHUTCIIbHOI'O XapaKTE€pa TOBAPHOI'O 3HAKa B HCraTUBHOM ACIICKTC
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mpeayiaraeTcsl BKIIOUYUTH B IIPOTOKOJ 00 OXpaHE W 3aluTe NpaB Ha OOBEKTHI
MHTEIUICKTYAIbHON COGCTBEHHOCTH .

OneiT FOxHOM Kopen mnpennara€rcs MCHNOIb30BaTh IPU UMIIEMEHTALIUU
YCJIOBUSL O 3alpere UMIIOpTa TOBapa, KOTOPBIA BBI3BIBACT MYTAHUIYY VY
noTpeOuTeNs] B OTHOILIEHWM HCTOYHHMKA IMPOUCXOXKJICHUS TOBapa MpHU MIPOJaxKe
MPOJIYKTA.

ABTOpPOM aHAM3UPYETCS OMBIT YHU(DHUKAIIMN TIPUHIIMIIOB NCYEPITAHKS TPaAB
Ha ToBapHbIi 3Hak Ha npumepe EC, HAD®TA u ACEAH u ycranaBnuBaercsi, 4To
JUIL  CO3JIJaHUsl TOPrOBOrO OOBEIWHEHMS, MPEIOCTABIISIIONIETO CBOOOHOE
NepeIBUKEHUE TOBAPOB IO €r0 TEPPUTOPUH, TOKEH OBITh IPUHSAT PErUOHATBHBIN
WJIU MEKyHApOIHbIN ITPUHLINI UCUEPIIAHKS IIPaB HAa TOBAPHBIN 3HAK.

B 3akiaioyeHMM TOABOAMTCS KpPATKUL HWTOr MPOBEACHHOW palOThI,
(bopMHPYIOTCS BBIBOJIBI U MTPEJIOKEHUS aBTOPA.

B npuinoxkenum npuBoautcs npoekT DeneparbHOro  3aKoHa  C

H€O6XOI[I/IMBIMI/I U3MCHCHHUAMHN B 3aKOHOJATCIbBCTBEC 00 HCUCpIIaHUM IIpaB Ha

TOBapHbIN 3HaK Poccuiickoit denepannu.

* TIporokon 06 OXpaHe M 3alIUTe MPaB Ha OOBEKTH MHTEIICKTYalIbHOH coOCTBeHHOCTH (mpHioxernue N 26 Kk
Jorosopy o EBpasuiickom skoHOMHYeckoM cotose). II. 16. (Acrana. 29 mas 2014) // OdunmansHBINA calT

EBpasuiickoii skoHommueckorr komuccuu. URL: http://www.eurasiancommission.org/ (mara oOpamieHus
02.04.2018).
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