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I. OBIIIASI XAPAKTEPUCTUKA JTUCCEPTAIITUOHHOM PABOThHI

AKTyaJILHOCTb TCMbI JUCCEPTAINUOHHOI0 UCCJICT0OBAHNA

B coBpeMeHHOI HayKe MEKIYHAPOIHOrO MpaBa TOCHOACTBYET MPEACTABICHUE
O TOM, YTO HOPMbI MEXKAYHAPOJHOTO T'YMAaHUTAPHOTO MpaBa, MOHUMAEMOrO Kak
COBOKYITHOCTb HOPM, MPEIHA3HAYCHHBIX JJIS1 3aIlIUTHI )KEPTB U OTPAHUYECHUS CPEJICTB
W METOJOB BEICHUS BOWHBI, U HOPMBI MEXIYHAPOJHOTO IpaBa MpaB YEJIOBEKa
MPUMEHHUMBI B BOOPYKEHHBIX KOH(JIMKTAX U KOMIUIEMEHTAPHBI, TO €CTh JOMOIHSIIOT
Ipyr L[pyral. Ot10 6bUTO0 MoATBEPkKIeHO U MexayHapoaubiM cyaom OOH BHauane B
npuHATOM B 1996 1. Koncyremamugnom 3axknouenuu o npagomepHocmu npumeHetus
U Yepo3vl npuMmeHeHusi s0epHo2o opydcus, a 3areMm u B 2004r. — B
Koncynemamusnom 3axnouenuu 0 npasogvlx nocieocmesusix 8036e0eHUsl CeHvl Ha
OKKYNUPOBAHHOU NALECMUHCKOU meppumopuu. MexaTyHapoaHbId CyJ MPU3HAI, 4TO
0o0e oTpaciii MEXIyHapOJHOrO MpaBa MPUMEHSIOTCS OJHOBPEMEHHO, W MPU 3TOM
«OJTHU TpaBad MOTYT OBITh HUCKIIOYUTEIBHO MPEAMETOM  PETYJIUPOBAHUS
MEXIyHApOJHOTO TYMaHHTapHOTO MpAaBa, APYrU€ MOTYT OBITh HCKIIOUUTEIHHO

MPEIMETOM PETYJHUPOBAHUS MpPaBa IMPaB YEIOBEKA, 4 HEKOTOPHIE MOTYT MOJANAaAaTh

' Cm., x pumepy: Kapmawwun B.A. TIpasa denoBeka: Mex/IyHapOIHAS 3ALIATA B yCIOBUAX
rnobanmuzanuu. — M.: Uuadpa-M, 2011. — C. 54-58; Tuynos O.H. MexayHapoiHOE TYMaHUTaApPHOE
npaBo: YueOnuk. 2-¢ m3a. — M.: Hopma, 2009. — C. 163—-165; MexayHapoqHoe T'yMaHUTapHOE
npaBo: Y4eOHHUK Ui CTYACHTOB BY30B, oOyyaromuxcs Ho crnenuanbHoctu «HOpucnpyaenuusy /
Ilon pen. W.NM. Kornsposa. 3-e m3n. — M.: IOnwtu-lana, 2009. — C.20; Tuynos O.H.
CoBpeMeHHBIE TNPOOJIEMBI MEXIYHAPOAHOTO TryMmaHuTapHoro mnpasa. K 100-meturo BTOpOit
["aarckoii koHpeperunn mupa // Poccuiickuii exxeroJHuK MexayHapoaHoro npasa. — 2007. — CII6.:
Poccusi-Hesa, 2008. — C. 29-30; bamwips B.A. MexayHapoiHO€ TyMaHUTApHOE MpaBo: Y4UeOHUK
s By30B. 2-¢ u3. — M.: FOctummmudopm, 2011. — C. 80; Gasser H.-P. International Humanitarian
Law and Human Rights Law in Non-International Armed Conflicts: Joint Venture or Mutual
Exclusion? // German Yearbook of International Law. — 2002. — Vol. 45. — P. 154, 161; Partsch
K.J. Human Rights and Humanitarian Law // Encyclopedia of Public International Law. — 1995. —
P. 910; Heinze H.-J. On the Relationship between Human Rights Law Protection and International
Humanitarian Law // International Review of the Red Cross. —2004. — Vol. 86. — Ne 856. — P. 789—
813; Droege C. Effective Affinities? Human Rights and Humanitarian Law // International Review
of the Red Cross. —2008. — Vol. 90. — Ne 871. — P. 501-548.



noJ o0e OoTpaciu MEXIyHapOIHOrO MpaBay 2 Onuako BONPOCHI O TOM, Kak
OTTPAHUYUTHh CUTyallMd, KOrJa NPUMEHUMO HCKIIOYUTEIBHO MEXIYHAPOIHOE
rYMaHUTapHOE IMPaBO, TOJBKO MEXKIYHApOJAHOE MpaBO IpaB ueIOoBeKa WU 00€
OTpacid OJHOBPEMEHHO, KakKMM o0Opa3oM HOPMBI JTHUX OTpacield JTOJKHBI
MIPUMEHSITHCA COBMECTHO M, HAKOHEIl, KaK pa3peliaTh BO3HUKAIONIWE KOJUIU3UHU, J10
CHX TIOp OCTalOTCS OTKPBITBIMH. ITO MPUBOJIUT K MHOTOUYHUCICHHBIM IIpoOiiemMam, ¢
KOTOPBIMHM CTaJKHBAIOTCS B IIEPBYKD OYEPEAb HEMOCPEACTBEHHO YYACTHUKHU
BOOPY)KCHHBIX KOH(JIMKTOB M TPAXKJIAHCKUE JIMIA, a TakKe HAIMOHAIbHBIC
MIPaBOOXPAHUTENBHBIE OpraHbl. KpoMe TOro, >KepTBbl BOOPYKEHHBIX KOH(MIUKTOB
CTaJl MAacCOBO OOpaIllaThCsi B YHUBEPCAIbHBIE U PETHOHAIBHBIE MEXIYHApPOIHBIC
OpraHbl IO TMpaBaM uYeJoBeKa. B cuiny 53Tux o0OCTOATENbCTB MpoOieMaTHKa,
CBSI3aHHAsI C IMPOSICHEHHEM COOTHOUICHHSI HOPM MEXIYHApOJHOIO IIpaBa IIpaB
YeJOBEeKa W MEXJIYyHapOJHOr0 TYMaHUTApHOTO IIpaBa, BCTaja B psAl HauOoiee
aKTyaJIbHBIX TPOOJIEM COBPEMEHHOTO MEKIyHAPOHOTO TIpaBa.

BOnbIIMHCTBO  COBPEMEHHBIX BOOPYXKEHHBIX KOH(DJIMKTOB HOCIT TakK
HAa3bIBAEMBI ACUMMETPUYHBIA XAPAKTEP, UYTO MPOSIBIAECTCS B COCTABE YYACTHUKOB
KOH(JIMKTA, B CTENIEHU OCHAIIEHHOCTU CTOPOH U B UCIIOIb3YEMbIX METO/IaX BEJCHUS
BoMHBI. CIeICTBUEM TaKOW «acHMMETpUM» SBISIOTCS IIOMBITKH Oosiee crmadoi
CTOPOHBI 3JI0YNMOTPEOUTDH 3allUTOM, MPEJOCTABIIEMON MEXKIYHApOAHBIM MPABOM, B
YAaCTHOCTH IYTEM OTKa3a OT UCHOJIb30BAHUS OTJIMYUTEIBHBIX 3HAKOB UJIU OTKPBITOTO
HOLIEHUS OpYXkHs. B TO e Bpemsi, Kak MOKa3bIBAECT MPAKTHKA, CIIOKUBIIASACSI B TOM
Yuclie B paMKaxX TaK Ha3bIBAEMON «BOWHBI C TEPPOPHU3MOM», U 0ojee CUuJIbHas
CTOpOHAa KOH(UIMKTa B  YCIOBHUSIX BO3pacTalolled HEONMPEACTICHHOCTH U
HEBO3MOXKHOCTU YETKO YCTAHOBUTb, KTO MOXET OBbITh JETUTUMHBIM OOBEKTOM
HanaJeHUsl, 3a4acCTyI0 YKE€CTOUAET UCIIOJIb3yeMble METOABI. [Ipr 3TOM COBpeMEHHbIE
BOOPY’KCHHbIE KOH(JIMKTHI OOHAXUIM B JACHCTBYIOIIEM MEXIYHApOIHOM IIpaBe

3HA4YUTCIBbHOC YHUCIIO npo6neM H «CCPBIX 30H». 210 CTaTyC TaK Ha3bIBAaCMbIX

* International Court of Justice, Advisory Opinion on Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, 9 July 2004. Para. 106
[Dnextponnsiii pecype]. URL: // http://www.icj-cij.org/docket/index.php?p1=3&p2=4&k=5a&case
=131&code=mwp&p3=4



«HE3aKOHHBIX KOMOATaHTOBY»; COOTHOIIIEHUE HOPM MEXyHAPOIHOI'O0 TYMaHUTAPHOTO
MpaBa W MEXIYHAPOAHOIO IpaBa NIpaB YEIOBEKA IMPU MPOBEPKE MPABOMEPHOCTHU
UCIOJB30BaHUA  CWJIBI B BOOPYXKEHHBIX  KOH(UIMKTax;  KBaduUKaLMs
«IIeJICHANPaBIECHHBIX YOUNCTBY»; BO3MOXKHOCTb 3KCTEPPUTOPUATBHOTO MPUMEHEHUS
MEXIYHApOJHBIX JOrOBOPOB IO TIpaBaM YEJIOBEKAa; COOTHOILICHUE 3ampera
WCMOJIb30BAaHUS  «KUBBIX  IIMTOB» W  NPUHIMUIA  ITPONOPLUOHAIBHOCTH;
MPaBOMEPHOCTh UHTEPHUPOBAHHUS U MPABOBBIC TAPAHTUU, MIPEIOCTABISEMbBIC JIUIAM,
JUIIEHHBIM CBOOOJBI B CBSI3M C BOOPYKEHHBIM KOH(MIUKTOM; CTAaTyC COTPYIHUKOB
YaCTHBIX BOCHHBIX U OXPAHHBIX MPEANPUATHHN, 3aJ€HCTBOBAHHBIX B KOH(IUKTE;
YCTAaHOBJICHHE TpPaHUL] TOHATHS «HEMOCPEICTBEHHOE Y4YacTHE B BOCHHBIX
JNEUCTBUSAX»; COOMIOICHNE TYMAHUTAPHBIX HOPM B X0J/i€ MUPOTBOPUYECKUX OIepaluil
u MHorue Jnpyrue. bonpmmHCTBO M3 3THX mpobOieM MexayHaponusii Komurter

3
Kpacnoro Kpecta 0OTHOCUT K «BBI30BaM COBPEMEHHBIX BOOPYKEHHBIX KOH(MIUKTOBY .

Leab 1aHHOr0 HAYYHOT0 MCCJIEOBAHUA COCTOSIa B TOM, YTOOBI HA OCHOBE
aHalu3a JCUCTBYIOIIMX HOPM MEXIYHApOAHOIO TyMaHUTApHOrO TMpaBa U
MEXIYHApPOJIHOTO MpaBa MPAB YEJIOBEKA, HAITPABICHHBIX HA 3aIlUTY IIPaB YEJIOBEKA B
BOOPY’KEHHBIX KOH(JIMKTAX, MPAKTHUKA HUX MPUMEHEHUS W HAyYHOU JOKTPUHBI
pa3paboTaTh CHUCTEMY TEOPETUUYECKUX MOJOKEHUN, OIMUCHIBAIOIIUX OCOOCHHOCTH
COBMECTHOTO NMPUMEHEHHSI ITUX HOPM, & TAKXKE€ UX COOTHOLICHUE IO TEPPUTOPUHU,

KpyTYy JIUII U 110 COAEPKAHUIO.

Jns OCTHKEHUSI TTOCTaBJIEHHOW IENu MOTpeOOBAIOCh PEHIUThH CIEAYIOIINE
3a/1a4u:

— BBIABUTH COOTHOIIEHHE HOPM MEXKAYHAPOAHOIO TyYMAaHUTAPHOrO IIpaBa U

MEXIYHAPOJHOTO IpaBa MIpaB YEJIOBEKA B CHUTyallMd BOOPYKEHHOI'O

KOH(JINKTA;

? International Humanitarian Law and the Challenges of Contemporary Armed Conflicts,
Report, Document prepared by the International Committee of the Red Cross, Geneva, October
2015 [Dnextponnsiii pecype]. URL: https://www.icrc.org/en/document/international-humanitarian-
law-and-challenges-contemporary-armed-conflicts



BBISICHUTH MIPEJIENbl OCYIIECTBICHHS TOCYJapCTBAMU IIpaBa Ha OTCTYIICHUE OT
cOOJIIOICHUSI MEKTYHAPOAHBIX JOTOBOPOB IO IIpaBaM YeI0BEKa;

UCCIIEI0OBaTh, HACKOJBKO JEUCTBYIOIIAs CHUCTEMa JIOTOBOPHBIX M OOBIYHBIX
HOPM MEXIYyHapoJHOro TMpaBa B 0O0JIACTH 3alUThl TIpaB 4YeJIOBEKa
COOTBETCTBYET BbI30BAM COBPEMEHHBIX BOOPYKEHHBIX KOH(IUKTOB,;
YCTAHOBUTH CPepy MPUMEHEHUSI MEKIYHAPOJIHBIX JOTOBOPOB, MOCBSIIEHHBIX
3aIuTe MpaB YeaoBeKa, ratione loci;

YTOUYHHUTH KPYT HOCHUTEJIEH MpaB YeIOBEKa M aJpecaToB OOS3aHHOCTEW MO UX
COOJIIOICHUIO B CUTYallul BOOPY>KEHHOTO KOH(PJIMKTA;

YCTAHOBUTH  MpeJeiabl KOMIETEHIMU  MEXIYHapOJIHBIX CYJeOHBIX U
KBa3HUCY/I€OHBIX OPraHOB MO PACCMOTPEHUIO JIEJ, CBA3aHHBIX C COOJIIOJEHUEM
MpaB YeJoBeKa B BOOPYKEHHBIX KOHPIUKTAX;

JaTh TOJKOBAaHUE TIOHSATUIO «HEMOCPEACTBEHHOE YYacTHE€ B BOCHHBIX
JICUCTBUSIX);

MpOaHaIN3UPOBaTh MPABOBOE TMOJIOKCHHE TaK HAa3bIBAEMBIX «HE3aKOHHBIX
KOMOaTaHTOBY;

BBISICHUTB, KaKyl pOJb ChITpajia MpakTHUKa MEXKIyHApOJIHBIX CYJIEOHBIX H
KBa3UCYy/IeOHBIX OPraHoOB MO MpaBaM YeJOBEKa B MPOIECCE B3aUMOJCUCTBUS
HOPM MEXIYHApOJHOIO0 T'yMAaHUTAPHOIO MpaBa M MEXKIAYHAPOIHOTO IpaBa
MIpaB YEJIOBEKA;

MpOAHAIU3UPOBATh, JEUCTBUTEIBHO JIM CYIIECTBYET KOJUIU3US MEXKITY
HOpPMaMHU MEXIYHApOJAHOTO TYMaHUTApPHOTO MpaBa U MEXIyHAPOHOIO MpaBa
MpaB YejaoBeKa B 00JIACTH 3alIMTHI MpaBa Ha KW3Hb M 00CCIICUCHUS CBOOOIBI
JINYHOCTH,

YCTAaHOBUTh, HAa OCHOBAaHUU KaKUX KPUTEPHUEB JOJKHA OCYIIECTBISATHCS
MpOBEpPKa MPABOMEPHOCTH JIMIIEHUS JKU3HU B XOJI€ BOOPYNKEHHOIO
KOH(JINKTA;

YTOUHHUTH KPYr JIEKAIIMX HAa TOCYyJAapCcTBax IMO3UTHUBHBIX OO0S3aTENbCTB,

BBITCKAIOIIINUX M3 CO6J'IIOI[€HI/I$I IIpaBa Ha ) XU3Hb B BOOPYIKCHHBIX KOH(l)JII/IKTaX;



— HCCcIenoBaTh NpOOIEMBI 3alUThl CBOOOBI M HEMMPUKOCHOBEHHOCTH JTUYHOCTHU
B BOOPY>KEHHBIX KOH(DIUKTAX;

— YCTaHOBHUTH  KpPyr  MOPOLECCYaldbHBIX  TapaHTH, KOTOPBIE  JOJIKHBI
MPEAOCTABISATHCSI MHTEPHUPOBAHHBIM JIMIIAM B BOOPYKEHHBIX KOH(MIUKTAX
MEXKIYHAPOJIHOTO U HEMEXYHAPOJHOIO XapaAKTEPa;

— BbIpa0OTaTh  pPEKOMEHJAIMM MO  COBEPIICHCTBOBAHUIO  IPUMEHEHHUS
MEKIYHAPOIHO-TIPABOBBIX HOPM, MMPU3BAHHBIX 3AIUTUTh UHAUBUIOB BO BPEMS

BOOPY>KEHHOT'O KOH(DIIUKTA.

O0beKTOM [1aHHOTO HAYYHOI'O HCCJEIOBAHUS SBJSUINCH YPETryJUPOBAHHbBIC
HOpPMaMU MEKIYHAPOJHOTO MpaBa OOLIECTBEHHBIE OTHOIIEHHUS, CKJIAIbIBAIOLINECS
MEK]ly HOCUTEIISIMU TPaB YeJIoBeKa U aJpecaTaMu COOTBETCTBYIOIIMX OOS3aHHOCTEH

B CUTyalluu MCXKAYHAPOJHBIX 1 HEMCKAYHAPOJIHBIX BOOPYKCHHBIX KOH(l)JII/IKTOB.

IIpeameT ucciaeq0BaHMS COCTABIISUIM MEXKIyHAPOIHbIE JIOTOBOPHI U OObIYAH,
pEryJIMpyIONIUE 3alUTYy MpPaB YEIOBEKAa B BOOPYKEHHBIX KOHQIUKTAX, PEIICHHS
MEKTyHAPOIHBIX OPTaHU3allMil, TOCBSIICHHBIC 3aIIUTE TPAKJAHCKOTO HACEJICHUS U
OTPAHUYCHUIO CPEJCTB M METOJOB BEICHHUS BOWHBI, MpakTUKa MexTyHapOoIHOTO
cyna OOH, MexXayHapoJgHBIX CYACOHBIX U KBa3UCYJEOHBIX OPraHoOB IO IpaBaMm
YeJIOBEKa, MEXKIYHApPOJHBIX YIOJIOBHBIX CYJOB M TPUOYHAJIOB IO BOMpPOCAM
COOTHOIIECHHUSI HOPM MEXAYHAPOJHOTO TYMAaHUTApHOTO IMpaBa U MEXIyHAPOHOIO
MpaBa IMpaB 4YeJIOBEKA U 3alIUThl OTACJBbHBIX MpaB, POCCUUCKHE U 3apyOeKHBIC
Hay4YHbIE€ HCCIENOBaHUS B 0O0JIACTH MEXIyHApPOJHOIO0 TYMaHUTApHOTO TMpaBa,
MEXyHApOJHOTO MpaBa MpaB 4YeJIOBEKa, MEXIYHAPOIHOTO YTOJOBHOIO IpaBa,
npaBa MEXIYHApOJHONW OTBETCTBEHHOCTH, a TAaKXe€ [0 TaKuM BOIMpPOCaM, Kak

(dbparMeHTanys U pazpenieHrne KoJIU3uil B MEeKIyHapOIHOM TIPaBeE.

CreneHb HAy4YHOIl pa3padlOTAHHOCTH MpPeAMeTa UCCIACA0BAHUA
Kak noxas3plBaeT aHalM3 HAYYHOW JIUTEPATYpPbl, BOMPOCHI MEXKIYHAPOIHO-

HpaBOBOﬁ 3aIIATBI JIMYHOCTU B CHUTyallUH BOOPYIKCHHOIO KOH(l)J'II/IKTa BBI3BIBAIOT



MOBBIIIIEHHBIA UHTEPEC POCCUUCKUX YUYEHBIX YK€ JOCTATOUYHO JJIMTENbHBIN Mepuoj
BpEMEHH. 3a MOCIEHUE JBA JECATHICTHS MO 3TOW TeMaTuke Obuio 3amuiieHo 20
auccepTanuii, W3 HHUX 4YeTblpe wuccienoBanus: pgucceprauuu C.A. Eroposa
«BoopyxeHHble KOHQIUKTBI U MeXayHapojaHoe mpaBo» (1999r.), B.B. Anémuna
«IIpaBoBOE peryaupoBaHre BOOPYKEHHBIX KOH(JIMKTOB U €r0 poJib B 00ECIIEUECHUH
0e30macHOCTU Poccuiickon denepannmn (2007 r.), N.A. KotnsipoBa
«MexayHapOoHO-TIPABOBOE PETYJIIMPOBAHUE BOOPYKEHHBIX KOH(MDIUKTOB: OCHOBHBIC
TeopeTuyeckue mOpobiembl u  mOpaktukay (2008 r.) u  C.A. Pamxaboa
«IMmneMeHTaIuss HOpM MEXIAYHApOJHOTO TyMaHUTapHOro mnpaBa B PecmyOmnuke
TamxukucTtan: mpobieMbl TeoOpur U IpakTuku» (2008 r.) — ObUIH Mpe/ICTaBICHBI HA
COMCKAHHUE YUCHOU CTETIEHU JOKTOPA IOPUANYECKUX HAYK.

ABTOpBI OOJIBIIIMHCTBA MPOBEJICHHBIX Hay4YHBIX UCCIeIOBaHUM
COCpPEIOTaYMBAINCH HAa aHAJIU3€ HOPM MEXKIYHAPOJHOTO T'YMaHUTApHOIO MpaBa, HE
yAensis JOJDKHOTO BHUMaHUS HOPMaM JIPYrol OTpaciu — MEXIYyHapOJHOMY MpaBy
MpaB 4YeJI0BEKa, KOTOPOE TAKKE PETYJIUPYET OTHOIICHHUS, BOZHUKAIOIINE BO BpeMs
BOOPY>KEHHBIX KOH(IUKTOB. Hepenko uccienoBaHus, MOCBSIIEHHBIE 3al[UTE IMPaB
YeJIOoBE€Ka B BOOPYKEHHBIX  KOH(IMKTAX, CBOJWIKWCH K aHAIU3y HOPM
MEX/IYHAPOIHOr0 TyMaHHTapHOro mpasa’. Takoil MoOAXox OBLT CBSI3aH KAk C
MPUMEHEHUEM TOCMOJICTBOBABILIETO JOJTO€ BpeMsl MPEACTaBICHUS O HOpPMax

. .5
TYMaHUTApHOTO TpaBa Kak lex specialis’, Tak U C OrpaHUYUTEIBHBIM TOJKOBAaHUEM

* Benyeuna A.B. MexayHapojHas 3alUTa [paB dHelOBEKA B YCIOBUAX BOOPYIKEHHBIX
koHukToB. — Kypck: Coroz, 2010. — C. 11-35.

> Kolb R. The Relationship between International Humanitarian Law and Human Rights
Law: A Brief History of the 1948 Universal Declaration of Human Rights and the 1949 Geneva
Conventions // International Review of the Red Cross. — 1998. — Ne 324. — P. 409-420; Suter K.D.
An Inquiry into the Meaning of the Phrase «Human Rights in Armed Conflict» // Revue de droit
penal militaire et de droi de la guerre. — 1976. — Vol. 15. — Ne 3—4. — P. 398, 406—410; Draper G. L.
A. D. The Relationship between the Human Rights Regime and the Law of Armed Conflict // Israel
Yearbook on Human Rights. — 1971. — Ne 1. — P. 191-192; Meyrowitz H. Le droit de la guerre et les
droit de I’homme // Revue du droit public et de la science politique en France et a 1’étranger. —
1972. — Ne 88. — P. 1059—1104; Inter-American Commission on Human Rights, Coard and Others
v. the USA, Case Ne 10.951, TACHR Report Ne 109/99, 29 September 1999. Para. 35
[Onextponnsiii pecypc]. URL: //  https://www.cidh.oas.org/annualrep/99eng/Merits/UnitedStates
10.951.htm; Response of the US to the Request for Precautionary Measures on behalf of the
Detainees in Guantanamo Bay, Cuba, 15 April 2002 // International Legal Materials. — 2002. — Ne
41. — P. 1015; Committee against Torture, Conclusions and Recommendations of the United States
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chepbl TPUMEHEHHUST MEXKIyHApPOJIHBIX JOTOBOPOB MO MpaBaM YEIOBEKa, B MEPBYIO
ouepenb ratione loci. B mociennue rojsl HampaBiI€HUE OTECYECTBEHHOTO HAYYHOTO
IUCKypca CMECTHUJIOCh B CTOPOHY MpPHU3HAHUS MPOLECCOB «HUHTErpaldn» U
«KOHBEPIeHIHI» MEKIy ABYMS 3THMH OTpacasiMu’. B COBpEMEHHBIX YYeOHHKAX I10
MEXIYHApOJAHOMY IIpaBy, IpaBaM YEJIOBEKAa M MEXIYHAPOAHOMY MpaBy IMpaB
YyeJoBeKa MOSBWINCH  maparpadbl, TMOCBSIIEHHbIE B3aUMOJEHUCTBUIO  HOPM
MEX/IYHAPOIHOr0 I'yMaHHTAPHOTO IPaBa U MEXIYHAPOIHOTO [PaBa TIPaB deoBeKa .

Bmecte ¢ TeM 10 HacTOSIIEro MOMEHTa HE OBbUIO OMyOJIMKOBAaHO HH OJHOMN
Hay4YHOU pabOThl HA PYCCKOM SI3bIKE O MPUMEHEHUU U B3aUMOJCHUCTBUM OTIEIBHBIX
HOPM MEXAYHApOJHOTO IpaBa, KOTOPBIE PETYJHPYIOT IIpaBa YEJIOBEKa B
BOOPY>KEHHBIX KOH(puHKkTax. KoHcTaranuss mpoucXoAsIIuX MPOILECCOB COTUKEHUS
HOPM MEXIYHApOJAHOTO TyYMAaHUTAapHOIO MpaBa M MEXIYHAPOJHOrO IpaBa MpaB
YeJIOBEKa HE MOJKET MPUBECTH K KOHKPETHBIM pe3yjbTaTaM, KOTOPBIE MOTJU OBl
MMETh MPUKIAJHONW XapakTep. DTO MPEAONPENeNUI0 HeOOXOIUMOCTh MPOBEICHUS
HAy4yHOTO MCCJEJOBaHHUS, HAIIEICHHOTO Ha JIETAJbHYI MpopabOTKy Kak
COOTHOIIECHUS IEUCTBYIOIINX MEXKTyHAPOIHO-IIPABOBBIX HOPM, TaK M Ha BBISIBIICHHE
HaIpaBJICHUI JaJIbHEHIIIEr0 Pa3BUTHUS MPABOBOTO PETYIMPOBAHUS B 3TOU cdepe.

Uto kacaercs 3apyOeXHOW HAay4yHOM IJIMTEpaTyphl, TO IOCIE Hayaja Tak
Ha3bIBAEMOMN «BOWHBI C TEPPOPUZMOMY YHUCIIO UCCIEAOBAHUM, MMOCBIIICHHBIX 3aIUTE
MpaB 4YeJOBEKa B BOOPYKEHHBIX KOH(PIMKTAX, CTAJIO CTPEMUTEIHHO YBEIUYUBATHCS.

Hap;my C TpyadaMH, B KOTOPLIX IIPOCIIC)KUBACTCA ILCJIb OIpaBJaTb IMOAXOAbI WJIH

of America, CAT/C/USA/CO/2, 25 July 2006. Para. 14 [Dnextponnsiii pecypc]. URL:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CAT.C.USA.CO.2.En?Opendocument; UN
Commission on Human Rights, Civil and Political Rights, Including the Question of Torture and
Detention, Report of the Working Group on Arbitrary Detention, E/CN.4/2005/6, 1 December
2004. Para. 6 [DneKTpOHHBIH pecypc]. URL: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G04/167/19/PDF/G0416719.pdf?OpenElement.

6 bamuipe B.A. MexnyHapogHoe T'yMaHUTapHOE NPaBo. YUYeOHUK Ui BY30B. 2-¢ u3f. — M.:
KOctummudopwm, 2011. — C. 90; Kapmawrxun B.A. TlpaBa uenoBeka: MeXAyHapoJaHas 3alluTa B
ycnoBusax rnobammzanuu. — M.: Muppa-M, 2011. — C. 50-51; Tuynos O.HM. MexnyHapoaHoe
ryMaHHUTapHOE MpaBo: yuyeOHuK. 2-e uza. — M.: Hopma, 2009. C. 151.

MesxayHapoaHas 1 BHyTPUTOCYAapCTBEHHAs 3allluTa IpaB yenoBeka: Yuebnuk / [log pen.
P.M. BaneeBa. M.: CratyT, 2011; [IpaBa yenoBeka u mpouecchl Iodan3aui COBPEMEHHOT0 MHUpa
/ OtB. pen. E.A. Jlykamesa. M.: Hopma, 2007; MexaynaponHnoe mpaBo: YueOHuk / OTB. pen.
C.A. Eropos. — 5-e u3g. — M.: Craryr, 2014.



JNEUCTBUSl TE€X WM HHBIX TOCYJAapCTB (K TAaKOBBIM MOXHO OTHECTH HEKOTOpPHIE
pabotsl M. lImurra, 1. Jlunmraiina 1 M. [Tapkca), npencTaBieHbl U MOTUTUYECKH
HEUTpaJIbHbIE UCCIEAOBAHUS, MOCBIIICHHBIE OTJAEIbLHBIM MpoOeMaM 3alUThl MpPaB
YeJIoBEKa B BOOPYXKEHHBIX KOHQuuKTax. Ito MoHorpadus H. Menbiepa
«llenenanpaBneHHoe yoOuicTBO B MexayHapoaHoM mpase» (Oxcdopa, 2009),
coopuuk crtateit moxa pen. O. 6en Hadranu «MexayHapoaHoe T'yMaHUTApHOE MPABO
U MEeXIyHapoJHOe NpaBo mpaB uenoBeka: Pas de Deux» (Oxcdhopa, 2011),
MoHorpadusi I'. OOepneiitHepa «[IpaBa dyenoBeka B BOOPYXKEHHOM KOH(IUKTE:
npaBo, mnpaktuka, nonutukay (KemOpumk, 2015). bonbiioe 3HaueHwe uMenu
MOArOTOBJIEHHbIE MO »rugoil MexayHapogHoro Komwurera Kpacnoro Kpecra
MHOTOTOMHUK «OOBIYHOE MEXIyHAapoJHOEe TryMaHutapHoe mpaso» (2006 rT.) 5,
«PyKOBOJCTBO MO TOJIKOBAHUIO TMOHATHUS ‘“‘HEMOCPEICTBEHHOE Y4acTHE B BOCHHBIX
nerctBusx”» (2009 r.)9, a TaKXke psj MaTepUaIOB W JOKJIAJ0B, MOCBSIIECHHBIX
3alUTe JWI, JHIICHHBIX CBOOOXBI °. BMecTe ¢ TeM HCCIeIOBaHHE, KOTOPOE
cojiepkanio Obl B ce0e HE TOJIbKO JIeTAJIbHBbIM aHAIu3 OTACNIbHBIX MPOOIEM, HO U
BBIBOJIbI, MO3BOJISIIOIME TPEACTABUTH OOIIYI0 KapTUHY, CKJIAQJbIBAIOLIYIOCS B
00JlacTU peryIUpoOBaHUs MPaB YEIOBEKA B BOOPYKEHHBIX KOH(IHUKTAX, O CUX IOP
OTCYTCTBOBAJIO.

KpoMe TOro, HeEoOXOIMMO YyUYMUTHIBaTh, YTO MPAKTHUKA MEXITyHAPOIHBIX
CyneOHBIX W KBa3UCYACOHBIX OPraHOB IO MpaBaM 4YEJIOBEKAa, BBICTYIUBILAS

KaTaJIM3aToOpoM Tpoliecca MEPEOLCHKH POJM HOPM MEXIAYHApOIHOTO MpaBa IpaB

8 Xenxepme XK.-M., Joceanvo-bex JI. OObI9HOE MEXAyHApPOAHOE T'YMaHHUTApHOE MPAaBO.
T. 1. Hopmsl. — XKeneBa: MKKK, 2006.

? Interpretive Guidance on the Notion of “Direct Participation in Hostilities” under
International Humanitarian Law. — Geneva: ICRC, 2009.

!0 Strengthening International Humanitarian Law Protecting Persons Deprived of Liberty,
Concluding Report, Document prepared by The International Committee of the Red Cross, Geneva,
June 2015 [DneKTpOHHBIH pecypc]. URL: http://rcrcconference.org/wp-
content/uploads/sites/3/2015/04/321C-Concluding-report-on-persons-deprived-of-their-liberty-
20150716.pdf; Internment in Armed Conflict: Basic Rules and Challenges, Opinion Paper, prepared
by the International Committee of the Red Cross, November 2014 [Dnexrponnsiii pecypc]. URL:
https://www.icrc.org/en/document/internment-armed-conflict-basic-rules-and-challenges; Pejic J.
Procedural Principles and Safeguards for Internment/Administrative Detention in Armed Conflict
and Other Situations of Violence // International Review of the Red Cross. — 2005. — Vol. 87. —
Ne 858. —P. 375-391.
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YCJIOBCKAa B BOOPYXKCHHBIX KOH(I)J'II/IKTaX, CTtajlda CKIaAbIBATBCA TOJIBKO Ha4YHWHAA C

2004 r. u pogomkaeT GOPMHUPOBATHCS.

MeTon0/10THsI HAYYHOTO MCCJIEI0OBAHUSA

Pe3ynbTaThl MPOBEIEHHOTO HAYYHOI'O HCCIEIOBaHMS ObUIM TMOJY4YEHBI B
pe3yiibTaTe KOMIUIEKCHOTO MPUMEHEHHs OOLIUX U CHEIUAbHBIX METOJA0B HAy4YHOTO
no3HaHus. [IpuMeHsuinch Takue o0IIMe TEOPETUUECKUE METO/IbI, KaK METOJI aHau3a
W CHHTe3a, aOCTpardpoBaHHUs, KOHKpETHU3alMH, 0000meHus, (opmanuzaiuu,
UHIYKIUU W JIeIyKIUU, UJeaau3alliy, aHajloruu u mojenupoBanus. Kpome Ttoro,
MPUMEHSUINCh METOJ| JUAJEKTUKO-MaTepuanucTuueckoil ¢punocopun M CUCTEMHBIH
noaxosl. OCOOEHHOCTBHIO UCCIEAOBAHUS SBJSUIOCH COYETAHUE HMHAYKTUBHOTO H
JNEAYKTUBHOTO METOJOB, KOTJa METOJ] WHIYKIMU KCIOJIb30BaJICA MPHU BBISBICHUU
COOTHOIIECHUSI MEXIyHApPOJHOIO0 TYMaHUTApHOTO MpaBa U MEXIAYHAPOJIHOTO IpaBa
MpaB 4YeJOBEKa Ha YPOBHE OTACIBHBIX HOPM, a METOJ JEAYKIHUH TO3BOJISII
BCTpaWBaTh HOPMBI O0EUX OTpaciiei B TEOPETUKO-TPABOBYIO KOHCTPYKIIUIO
CyOBEKTHBHBIX ITyOJUYHBIX TIPAB.

OCHOBHBIM JMIIUPUYECKUM METOJIOM, HCIOJIb30BAHHBIM B JUCCEPTALIUH,
ABJISIETC METOJ W3y4YeHUuss U OO0OOIIeHUs ONbITa, KOTOPBIM NPUMEHSICS B
OTHOILICHUH PEUICHUM MEXKIYHAPOJAHBIX OpraHU3alui, MEXTyHAPOIHBIX OPTaHOB MO
3allUTe MPaB YEJIOBEKA, a TAK)KE HAIIMOHATIBHBIX CYJIOB.

Cpenu  crnenvanbHBIX ~ METOJIOB, KOTOpbie  ObUIM  NPUMEHEHBl B
JTUCCEPTAlMOHHOM  MCCJIEAOBAaHUU, CIIEIyeT OTMETUTh METOJbl  (HopMaIbHO-
IOpPUJINYECKOTO, CPABHUTEIHHO-MIPABOBOTO, UCTOPUKO-IIPABOBOTO aHAM3a, a TaKXKe

IIpaBOBOIro MOACIMPOBAHUSA U IIPOTHO3UPOBAHUS.

Teoperuueckasi 6a3a ucciae10BaAHUA

TeopeTu4eckyto OCHOBY HUCCIIEIOBAHUSI COCTABUIIMN MOJOXKEHUs O0IIEl TeopUuu
MEXKIyHAPOJHOTO TMpaBa, MPEACTaBICHHbIE B HAYYHBIX MOHOTpadusx U Yy4eOHBIX
W3aHUAX, ITOJArOTOBJIEHHBIX JLII. AnydpueBoit, K.A. beksameBsim,

I1.H. buptokoBeim, ['."M. BenbsamunoBsiM, P. Bonsppymom, A.H. BeuierkanuHbiMm,
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V. Jlkeukcom, C.A. EropoBeiM, b.JI. 3umuenko, K. Uncenom, VY. Kapiowm,
A. Kaccese, I'. Kenp3zenom, M. Kockennuemu, B.U. Ky3nenossim, X. JlayTeprnaxtom,
J.B. JleBunbim, U.W. JIykamykom, B.C. Kotmapom, FO.H. Maneessim, T. MepoHOM,
M. Ileme, M. Ilosenun, I'.C.CraponybuessivM, B.JI. Toncteix, E.T. Ycenko,
H.A. YmakoBeM, A. ®egpoccom, [J.U. @enpbamanom, C.B. YUepnuuenko, M. oy,
B.M. Illymunoseim, M. OBaHCcOM.

CrenaHHble B JUCCEpPTALMKM BBIBOJBI TaK)Ke 0a3MpPYIOTCS HA HAyYHBIX TPyAax
OTEUYECTBEHHBIX U 3apyOEKHBIX CHEHUATMCTOB B OOJACTH MEXKIyHApPOIHOTO
TYMaHUTApHOTO U YrOJIOBHOTO MpaBa, cpeau koTopbix: I'. Abu-Caab, B.B. Anémun,
N.H. ApuiubacoB, B.A. bareipp, O. ben-Hadranu, W.II. baumenko, M. bore,
A. byebe, X.-Il.T'accep, T.I'nmuun, JI. I'pun, K. ['punaByn, 3. laBun, K. I€pman,
. Huuwmreitn, JI. JocBanba-bek, C.A. Eropo, B.C. MBanenko, B.}O. Kamyrun,
®. Kancxosen, A.A. Kanyctun, b. Keccaep, O. Kummunux, M. Knapk, P. Kons0,
N.N. Kotnapos, A.B. Kynamkun, E.I'. JIaxos, @.®. Maprenc, JI. Myap, X. Ilapkc,
K. [Tapm, XK. ITukte, A.U. Tlontopak, C.A. Pagxa6os, A. Porepc, H0.C. Pomarnes,
IO.M. PwibakoB, JIL.U. CaBunckuii, MW.Canmoc, M. Caccomu, K. CBunapcku,
H.A. CokonoBa, [I'.Comuc, VY.Consdp, O.N.Tuynos, b.P. Tyamyxamenos,
V. ®enpuk, 1. Daek, B.X. pon Xaitner, C. Xaiinc, XK.-M. Xenkeptc, M. llImur,
A. Ditne, b. [lummepman.

HccnenoBanre onupaercss Ha MOCBSIIEHHBIE MEXAYHApOJAHOMY MpaBy IIpaB
YeJloBeKa pe3yibTaTbl HAyyHOM pabOThl TakMX YuyeHbIX, Kak A.X. Abammise,
E.C. AnucueBnu, A. baeBcku, C.B.baxun, T.byprenrans, P.M. Banees,
I'. Bepaupam, P.Bonsppym, B.B.T'aBpunios, JI. 3erBensn, P.A. Kanamkapss,
B.A. Kapramkun, P.Kaccan, A.Kmnxem, A.A.Kosanés, A.W. Komnep, IH0.M.
Konocos, N.N. Kotnsap, U.A. Jlensax, E.A. Jlykamea, M. Munanosuu, M. HoBak,
®. Hapr, V. Iloiikepr, A.X.Caunos, A.-JI. CBenccon-MakKapthu, K. Tomymar,
K. ®uwmnmn, . O®posaiin, A. Ilummepman, K. Uepna, C.B.UYepHuueHko u
M.JI. DHTHH.

Teopetuueckyro 0a3y TMPOBEICHHOTO WCCIEIOBAHUS TaKXKEe COCTABHIIH

ITOCBAILIICHHBIC Pa3In4YHbIM aCIICKTaM COOTHOLICHUA MCKAYHAPOJIHOTO
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TYMaHUTApHOTO TpaBa U MEXAYHAPOJHOTO IIpaBa IpaB 4eJIOBEKa MyOJIMKAIUU
VY. A6pemia, @. Ancrona, I'. 'armomnu, A.T'moiiu, P.T'yamana, JI. JlocBanpa-bex,
J1. Ipanepa, K. Hoxanna, JI. Knedduepa, P. Kons6a, . Kperumepa, JI. Kpoydopna,
H. Mensuepa, M. Munanosuua, JI. Moprau-®octepa, JI. Oncon, K.M. ITapmia,
A.Taymoca, E. Ieitnu, K. Yorkuna, X.-M. Xaitaue, P. Illonmopda, b. IlIadepa u

IPYTHUX.

Hay4Hyio HOBU3HY 1M CCEPTALIMOHHOIO MCCJIeI0BAHUSA TPEIONPELIsIeT TO,
YTO CpeIM MHOTOYHUCIEHHBIX NyOJUKAlUA POCCUUCKUX MEXKIyHApPOJHUKOB, B
KOTOPBIX MPOBOJMIIOCH CPaBHEHHE MEXAYHAPOJHOTO TYMAaHUTapHOTO TMpaBa H
MEKIyHApOJHOr0 IpaBa IMpaB 4YeJIOBEKa, a TaKXkKe MpeIarajioch OObeIUHUTH 3TH
oTpaciud Moj OOLIMM Ha3BaHWEM, JO CHUX IOp OTCYTCTBOBaJla HayyHas padoTa,
HETMOCPEJCTBEHHBIM MPEAMETOM UCCIEAOBAHUS KOTOPOH SBJIsUIACH OBl MpoOIeMaTHKa
COOTHOIIEHHUSI HOPM MEXAYHAPOJHOTO TYMAHUTApPHOTO MpaBa M MEXKIyHAPOJHOTO
MpaBa MpaB 4yesioBeka. JlaHHas nuccepTaius sSBISIETCS MEPBbIM HAYYHBIM TPYAOM, B
KOTOPOM HCCIIEJIOBaHbl MMEHHO OTJIEJIbHbIE HOPMBI OOEUX OTpaciedl U CJelaHbl
BBIBO/IbI O MapaMeTpaxX UX COBMECTHOTO MPUMEHEHHS B BOOPYKEHHBIX KOH(PIUKTAX.

OcHOBHbBIE BBIBOJIBI, C(HOPMyIUPOBaHHBIE B pabOTe, MPEACTABISAIOT COOOMU
CUCTEMY TEOPETHYECKUX TIOJIOKEHUM, OMUCHIBAIOIIUX OCOOEHHOCTH COBMECTHOTO
MPUMEHEHUSI HOPM MEXIyHApOJHOr0 TYMaHUTApHOTO MpaBa M MEXKIYHAPOJHOTO
MpaBa MpaB YEJIOBEKAa, a TAKKE UX COOTHOIIEHHE MO TEPPUTOPUM, KPYTY JIUI[ U 1O
cojaepkanuto. 1151 0003HaYEHU COBOKYITHOCTH ATUX MOJIOKEHUM B HayYHBIN 000pOT
BBOJIUTCS] TIOHSITUE «UHTETPALIMOHHOW TEOPUU» COOTHOLIEHUS HOPM 3THUX OTpaciei,
B COOTBETCTBUM C KOTOPOM HOPMBI MEXAYHAPOJHOTO TYMAaHUTAPHOIO NpaBa H
MEXJIyHApOJHOTO IIpaBa IMpaB YEJIOBEKAa HE MPOCTO IMEPEeCEeKalTCss U MOTYyT
MPUMEHSTLCA COBMECTHO, a OOBEAUHAIOTCA U (OPMUPYIOT €IUHBIM MAcCHUB HOPM,
MOCBSIIIIEHHBIX 3aIIUTE PaB YEIOBEKA B BOOPYKEHHBIX KOH(IMKTAX.

HoBu3na uccienoBaHusi COCTOUT U B TOM, YTO OHO OCHOBAaHO Ha aHAJIM3E
COBPEMEHHBIX BOOPYKEHHBIX KOH(MIUKTOB, B TOM YHCJIE€ TE€X, KOTOPbIE UMEIU MECTO

B PaMKax Tak Ha3bIBAEMOM «BOMHBI C TeppopuzmMom». Kpome Toro, B auccepranuu
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YUTEHBI PEHICHUS MEKIyHAPOJIHBIX OpraHu3aIui, MeXTyYHAPOIHBIX YHUBEPCATBHBIX
U PETHOHAIBHBIX CYJ0B U KBa3ucyAeOHBIX opraHoB (MexayHnapoanoro cyga OOH,
Cosera no npaBam yenoeka OOH, Komurera o npasam uenoBeka OOH, Komurera
110 SKOHOMHUYECKHUM, COUHAIBHBIM U KyJbTypHbIM ITpaBaM OOH, EBpomneiickoro cyna
M0 MpaBaM 4YesioBeka, MexaMepuKaHCKOM KOMHUCCHM U CyJa MO IpaBaM YeJoBEKa,
AdpukaHCKONH KOMHCCHUU IO TIpaBaM 4yeJoBeKa U HapOJ0B, MEXKIyHAPOIHBIX ad hoc
TpuOyHanoB no OwiBiIeH KOrocnasuu u Pyanae, MexayHapoJIHOTO YroJOBHOTO CyJa
U CMEIIaHHBIX (MHTEPHAIMOHATU3UPOBAHHBIX) YIOJOBHBIX TPUOYHAIOB) W
HaIlMOHAJIBHBIX CY/OB.

B nucceprallMOHHOM — UCCIENOBAHUM  MPEUIOKEHBl  B3BEUIEHHBIE U
IOpUINYECKM OOOCHOBaHHBIE TOAXOAbl K pEIIeHHI0 Hauboiee MNPOOIEMHBIX
BOIPOCOB 3aIlUTHl IPaB YEJIOBEKA B COBPEMEHHBIX BOOPYKEHHBIX KOH(IMKTaX.
BnepBble B OTEYECTBEHHOM HayKe MEXKIYHApOJHOTO IpaBa ObUIM HCCIEIOBaHBI
BOIIPOCHI, CBSI3aHHBIE C OKCTEPPUTOPUATBLHBIM TMPUMEHEHUEM MEXIYHAPOIHBIX
JIOTOBOPOB IO MpaBaM 4YeJIOBEKa B BOOPYKEHHBIX KOH(JIMKTaX, paclpoCTpaHEHUEM
MEKTyHApPOIHBIX 00513aTE€NIbCTB MO COOJIIOICHUIO MPAB YEJIOBEKA Ha MEXITYHAPOIHBIC
OpraHu3allid U HENPABUTEIbCTBEHHYIO CTOPOHY BOOPYKEHHOTO KOH(IUKTA,
MpOAHATU3UPOBAHBl  Pa3NIUYHbIE MOAXO/IbI K  TOJKOBAaHUIO MOHSATHUS
«HEMOCPEICTBEHHOE Yy4YacTHE B BOEHHBIX JEUCTBUSX», PACCMOTpPEHa IMpobiiema,
CBSI3aHHAsl C OINpEJEICHUEM CTaTyca «HE3aKOHHBIX KOMOATaHTOBY», MpPEIOKEeHA
KJIaccuUKalus JHUI] B HEMEXKIYHAPOJHBIX BOOPYKEHHBIX KOH(DIMKTaX, PaCKpPHITO
COBPEMEHHOE COJIep>KaHKEe MPUHIINIA BOGHHOM HEOOXOJUMOCTH, ClIeJIaHbl BHIBOABI O
COOTHOIIIEHUM 3alpeTa «IPOU3BOJIBHOTO JIUIIEHUS SKU3HW» ¢ TOJIOXKEHUM
MEXKIyHAPOJHOTO TYMAaHUTAPHOTO MpaBa O MPABOMEPHOCTU HCIIOIb30BAHUS CHUIIBI, a
TaKke JlaHa OIleHKa TMPAaBOMEPHOCTH HWHTEPHUPOBAHUS U YTOUYHEH O0O0bEM
MEKTyHAPOJIHO-IIPABOBBIX IPaB M TapaHTUM, KOTOPbIE JOJKHBI MPEAOCTABISATHCS

JiMaMm, 3aJICp’KaHHbIM B XOJI€ BOOPYIKCHHBIX KOH(i)JII/IKTOB.
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Takum 00pa3oM, HayyHass HOBU3HA JUCCEPTALIMOHHOTO UCCIEOBAHUSI COCTOUT

B CIIETYIOIIEM:

— B HAay4yHBbI 00OPOT OTEUECTBEHHOM HAayKH MEXIYyHApOJHOIO MpaBa BBEICHO
MOHSATUE «HUHTETPALIMOHHOM TEOpHUN», KOTOpash OMUCHIBAET COBOKYIHOCTD
U3JI0KEHHBIX B AUCCEPTAIMOHHOM HCCIIEIOBAHUU TEOPETUUYECKUX MOJIOKEHUM,
PaCKpBIBAIOIIUX 0COOEHHOCTH COBMECTHOTO MpPUMEHEHUS HOPM
MEXKyHAPOJHOTO TYMAaHUTApHOTO IpaBa W MEXIYHAPOIHOTO IpaBa IpaB
YeJIOBeKa, a TaKkKe MX COOTHOUIEHHWE MO TEPPUTOPUM, KPYTY JIUI[ U TO
COJIEPKaHHUIO;

— YTOUYHEHBI MPeJIeTbl OCYIIECTBICHHS TOCYJapCTBAMU MpaBa Ha OTCTYIUICHUE OT
cOOJIIOICHUSI MEKTYHAPOAHBIX JOTOBOPOB IO IIpaBaM YeI0BEKa;

— yCTaHOBJIeHa cepa MpUMEHEHUs ratione loci MEXTyHAapOJIHBIX JOTOBOPOB,
MOCBSIICHHBIX 3al[UT€ TMpaB YEIOBEKa, B CHUTyalldd BOOPYXKEHHOIO
KOH(JIMKTA;

— OYepUYeH KPYr HOCUTENEH MpaB YEIOBEKa M aApecaTtoB OOSI3aHHOCTEHW MO
cOOJIIOICHUIO TPAB YEJIOBEKA B CUTYAIMM BOOPYKEHHOTO KOH(IUKTA;

— UCCTIEIOBAHA KOMIIETECHIIMS MEXIYHApOJHBIX CYJIEOHBIX M KBa3UCYJEOHBIX
OpPraHOB IO PACCMOTPEHUIO JIEJ, CBI3AHHBIX C COOIIOJICHUEM IpPaB YEIOBEKA B
BOOPY>KEHHBIX KOH(PJIMKTAX;

— npeyioXkeH  cOallaHCHUPOBAHHBIM  MOAXOJ K  TOJKOBAaHUIO  TMOHSTHUS
«TpaXxJaHCKUE JINIA» B HEMEXKIYHAPOAHBIX KOHPIUKTAX;

— JAHO TOJKOBAHWE TIOHATHUS «HEMOCPEJCTBEHHOE Yy4YacTHE B BOEHHBIX
JICUCTBUSIX);

— caenaH BbIBOA O (GOPMUPOBAHUM WHTETPUPOBAHHOIO TeCTa MPOBEPKHU
MPaBOMEPHOCTU  JIMIICHUS  KU3HU B BOOPYKEHHBIX  KOH(MIUKTAX
HEMEXKIYHAPOJAHOTO XapaKTepa, CYIHOCTh KOTOPOTO 3aKJII0YaeTCs B TOM, YTO
Kputepun abCOMOTHOM HEOOXOAUMOCTH U MPOMOPIIMOHAIBHOCTH TaK K€, KaK
U B MUPHOE BpEMs, pacCMaTPHUBAIOTCS B KAY€CTBE MPUMEHUMBIX K CIIydasm

JIMIICHUA XHU3HHW B BOOPYKCHHBIX KOH(l)J'II/IKTaX, N HUX COACPKAHUC YIKC HC
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CBOJIUTCS MYTEM TOJIKOBAHUS MCKIIOUHUTEIBHO K TEM HOpMaM, KOTOPBIE
3aKpEIUIEHbl B HICTOYHUKAX MEXIYHAPOJHOIO T'YMaHUTAPHOTO MTPaBa;

— PacKphITO CcoJepKaHUE TPeOOBaHUS «3aKOHHOCTH» JIMIIEHUS CBOOOIBI B
BOOPY>KEHHBIX KOH(JIMKTAX;

— BBISIBJICHO HaJIMUKMeE Mpolesia B MPaBOBOM PEryJIMPOBAHUN WHTEPHUPOBAHUS B
MCTOYHHMKAX MEXIYHAPOAHOTO TyMAHUTApPHOIO IIpaBa, NPUMEHUMBIX B
BOOPY>KEHHBIX KOH(PIMKTAaX HEMEXKIYHAPOJIHOTO XapaKTepa;

— chopMynMpoBaH BBIBOJ O TOM, YTO HMMEET MECTO yBelIuYeHue oO0bema
MPOLECCYAIBHBIX MPaB, KOTOPbIE B COOTBETCTBUM C MEKIYHAPOIHBIM ITPABOM
JIOJKHBI MIPEAOCTABIISITHCS JIMLAM, 3aJ€P>KaHHBIM B XOJI€ MEKIYHAPOJIHBIX U
HEMEXKTYHAPOAHBIX BOOPYKEHHBIX KOH(JIUKTOB;

— YCTAaHOBJIEH KpPYr  MPOLECCYalbHBIX  TapaHTH, KOTOPBIE  JTOJKHBI
NPEAOCTABISATHCSI MHTEPHUPOBAHHBIM JIUIAM B BOOPYKEHHBIX KOHMIUKTAX
MEXKIYHAPOIHOTO U HEMEXYHAPOJHOIO XapAKTEPA;

— BBIpA0OTaHBl ~ PEKOMEHJAIIMM [0  COBEPIICHCTBOBAHUIO  MPUMEHEHUS
MEKIYHAPOIHO-TIPABOBBIX HOPM, MMPU3BAHHBIX 3AIUTUTh UHAUBUIOB BO BPEMS

BOOPY>KEHHOT'O KOH(DJIUKTA.

IIpoBeneHHOEe McCIe0BAHNE MO3BOJIsIET BHBIHECTH HA 3alIMTY CJeAYIOLIUe
MOJI0KEeHHS, 00/1a/1a011e HAYYHOM HOBU3HOI:

l. Orpannuenue cdepbl JEUCTBUS YHUBEPCAIBHBIX M PETHOHAIBHBIX
MEXIYHApPOJHBIX JOTOBOPOB MO IpPaBaM YEJIOBEKA CIy4YasiMH, KOrJa roCydapCTBO-
YYaCTHUK OCYILIECTBJISIET CBOI0 KOPUCIUKLIHUIO, HE HWCKIIOYAET BO3MOXKHOCTH
MPUMEHEHUSI 3TUX HCTOYHHKOB K BOOPYKEHHBIM KOH(MIUKTaM, MPOUCXOMSIINM 3a
npejenaMu TEPPUTOPUM TOCYAApCTBA, BOBIEUEHHOTO B KOH(JIUKT. DTOT BBIBOJ
OCHOBBIBAETCSI HAa TOM, YTO HAJIMYME Yy TOCYJIapCTBa IOPUCAUKIIMM MOXKET OBITh
YCTAQHOBJICHO MPHU OCYIIECTBICHUU UM 3P(HEKTUBHOTO KOHTPOJS HE TOJBKO HAaJ
YaCThI0 TEPPUTOPHUHU APYTOro rOCyAapCTBA, HO M HAJl OTJACIbHBIMU JIUIAMU, TAKE B
YCIIOBHUSIX OTCYTCTBHUSI KOHTPOJISI HaJl TEPPUTOpPUEH, Tae mpuMeHsercs cuina. [lpu

9TOM B Ka4YC€CTBC 3(1)(1)€KTI/IBHOFO KOHTPOJII HaJ JIMIaMHU MOT'YyT KBaJII/I(I)I/II_II/IpOBaTBCSI
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CUTyalliM TIPUMEHEHUS CWIBl B OTHOIICHWH KOHKPETHBIX WHAWBHUIOB, BHE
3aBUCUMOCTH OT TOTO, HaXOJSATCS JIW OHM «B PyKax» CTOPOHBI KoHGpHKTa. Kpome
TOro, TOCYJapCTBa OCTAIOTCS CBSI3aHHBIMH 00s3aTE€NIbCTBAMU, BBITEKAIONIUMU U3
MEXIYHAPOIHBIX JOTOBOPOB TIO TIpaBaM YEJIOBEKAa, W MPHU HCIOJHb30BAaHUU CHJIBI 32
npefenaMu  TEPPUTOPUU  BCEX  TOCYJApPCTB—YyYAaCTHUKOB  COOTBETCTBYIOIIETO
MEXIYHApOJAHOIO JOTOBOPA.

2. Kpyr anpecatoB 00si3aHHOCTEH MO COOJIIOACHUIO MEXKIAYHAPOIHOTO IMpaBa
mpaB 4YellOBeKa B BOOPY)XCHHBIX KOH(MIWUKTaX HE OTPAaHUYMBAETCS TOJBKO
rocyJlapcTBaMu M TOCYAapCTBEHHO-MOAOOHBIMU 00pa3oBaHUsIMU. Bo-nepBbIX,
MEXIYHAPOJHBIE OpTraHW3alud KaK CYOBEKTHl MEXKIyHapOJHOTO TIpaBa TaKkKe
ABJISIIOTCSL  aJipecaTaMy  OOSA3aHHOCTEM IO COONIIOACHUIO IPaB 4YEJIOBEKa, 4YTO
MOpOXAaeT  MpoOJeMy  OmpeneNieHWus  KPUTEpPHEeB IS pa3TpaHUUuEHUs
OTBETCTBEHHOCTH MEXIY MEXKIYHapOJAHOU opranuzanuei u ee uieHamu. Mcxoas us
TOT0, 4TO B OOJIBIIMHCTBE CIIy4aeB rOCYyJIapCTBa HE OTKAa3bIBAIOTCS OT KOHTPOJS 3a
BOCHHOCITYKAIlIUMH,  JICJICTHPOBAHHBIMH  JUISI  y4acTUST B TMPOBOJAUMOU
MEXIYHApOJTHOW OpraHM3allieidl omepanud, a TakkKe YYUThIBas OTCYTCTBHE
3¢ (HEKTUBHBIX MEXaHU3MOB, KOTOPBIE ITO3BOJISITN OBI )KePTBaM HAPYIICHUH MOTyYUTh
BO3MEIIEHHUE OT MEXIYyHApOJHBIX OpPTaHU3alMi, CIeayeT MpPU3HaTh 0O0OCHOBAHHBIM
MOJXO/, TIO3BOJISIONMINNA YYHUTHIBATh (PAKTUYECKYIO CHTyalldi0 H, B Clydae
ycTaHOBJICHHST d(P(HEKTUBHOTO KOHTPOJS 3a COBEPIIEHHBIM JESHUEM CO CTOPOHBI
roCyJapcTB, TPEAOCTABUBIIMX KOHTHUHTEHT, TMPHUBJICKATh K MEXKIyHAPOIHOU
OTBETCTBEHHOCTH UMEHHO 3TU CYOBEKTHI MEKTyHAPOIHOTO MpPaBa.

Bo-BTOpSHIX, MIPOUCXOTUT TpaHchopMaIus cdepsl MPUMEHEHUS
MEXIYHApOJHOIO MpaBa MpaB 4YeJIOBEKa ratione persondae 3a CH4eT (POPMHUPOBAHUSA
MEXIyHApOJHOTO 00bIUas, B CHJIYy KOTOpPOro 00s3aTelbCTBA MO COOJIIOJACHUIO
OCHOBHBIX MpaB YeEJIOBEKAa BO3JAraloTCsl M HA HEMPABUTEIHCTBEHHYIO CTOPOHY
BOOpPYKEHHOTO KOH(IMKTa. Jl0Ka3aTeIhCTBOM BO3HMKHOBEHHUS TaKOTO OObIYast
SBJISICTCSI PA3BUTHE MEXIYHAPOIHOTO YTOJOBHOTO MpaBa B YacTH PaCHIMPCHHUS
COCTaBOB TPECTYIUICHUH 1O O0OmeMy MeXIYHapOJIHOMY TIpaBy W TOSBICHUS

BO3MOKHOCTH IIPHUBJICYb MHANBHUIOB K erHOBHOP’I OTBCTCTBCHHOCTH 3a HAPYUICHUC
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KaK MEXIyHAapOJHOT0 T'YMAaHUTAPHOTO MpaBa, TaK U MEXIyHApOJHOIO IMpaBa IMpaB
YeJIOBEKa, BHE 3aBUCHMOCTH OT TOTO, KaKyl) CTOPOHY BOOPY>KEHHOTO KOH(IUKTa
oHU npexacTtaBisui. Kpome toro, nsmenunace u npaktuka opranoB OOH, koropeie
Hapsay C  MEXKIYHapOJHbIM TyYMaHHTapHbIM TPaBOM  CTajlud  YKa3bIBaTh
HEMPaBUTEIHCTBEHHBIM OpraHU30BaHHBIM BOOPY>KEHHBIM rpymnmnam Ha
HE00XOAMMOCTb COOJIIOICHHSI MEXTYHAPOJHOTO IIpaBa MpaB YeJIOBEKA.

3. [IlpencraBieHHble B HayKe MEXAYHAPOJHOTO TpaBa U MPaKTHKE
MEXJYHAPOJHBIX  OTHOIIEHUH  MOAXOABl K  ONPEACIICHUI0O  COOTHOIIEHUS
MEXKIyHAPOJIHOTO TYMaHUTApPHOTO MpaBa U MEXKIYHApOJHOTO IMpaBa MpaB yeIoBEKa
YKJIQJIbIBAIOTCS B TPU OCHOBHBIE TEOPHHM: KOHKYPEHTHYIO, KOMIUIEMEHTapHYI U
HMHTETPAlMOHHYIO.

KOoHKypeHTHBIII MNOAX0A, B COOTBETCTBHUM C KOTOPBHIM MEXIYHapOIHOE
TYMaHHTApHOE MPaBoO Kak lex specialis NCKIIIOYaeT TPUMEHUMOCTb MEXIYHApPOJIHOIO
MpaBa MpaB YEJIIOBEKAa, UJET Bpa3pe3 C TEKCTaMU MEXKIYHApPOJHBIX JOTOBOPOB, a
TaKke C MPAKTUKOW MEXIyHApOJHBIX OpraHu3alui, MEXIYHAPOIHBIX CYACOHBIX U
KBa3UCyJE€OHBIX  OpraHoB: HOPMBI  00€MX  OTpaciedl  mepecekaroTcss U
B3aUMOJIONIOJIHSIIOT JAPYr Jpyra H, COOTBETCTBEHHO, JOJKHBI MPUMEHSITHCS
COBMECTHO WM KoMIuieMeHTapHO. [lpu 3TOM  KOMJIEMEHTapHOCTh HOPM
MEXKIyHAPOJIHOTO TYMaHUTAPHOTO MpaBa U MEXKIYHApOJHOTO IMpaBa MpaB YeIOBEKa
HE HCKJIIOYaeT BO3MOXHOCTHM WX HHTETpalldd, KOTOpas MPEJCTaBISIET COOOM Kak
MPOIIECC, TAK U PE3YyJbTAaT 00bENUHEHUSI HOPM ATUX OTpaciell B €AUHYIO CTPYKTYpY.
B03MOXHOCT, HMHTErpallid HOPM MEXKJIYHApOJAHOTO TyMaHMTApHOTO TpaBa H
MEXyHApOJHOTO TIpaBa MpaB YEJOBEKAa CJEeAyeT W3 MNPUMEHUMOCTH K HUM
KOHCTPYKIIUM CYOBEKTHUBHBIX MYOJMYHBIX TMpPaB U KOPPECHOHIUPYIOUIUX UM
oOsi3anHOCTE. B oOnactu, yperyaupoBaHHOW HOpMaMu OO€UX OTpacield, HOPMBI
MEKIyHApOJIHOTO T'YMAHUTAPHOIO TMpaBa BIHCHIBAIOTCS B €IUHYIO CTPYKTYpY IpaB
YeJOBEKa B KAayeCTBE OJHOTO U3 3JIEMEHTOB, (OPMUPYIOUIUX, HAPSAIY C HOPMaMHU
MEXKIyHApOJHOTO TpaBa MpaB YelOBEeKa U MEXIYHApOJHOIO YTOJIOBHOTO IpaBa,
«mpenenbl OrpaHUYEHUs» ATUX TmpaB. I[loMUMO BO3MOXXHOCTH BCTpaWBaHUS

MPUHATBHIX B pa3HOE BpeMsi U 3a(UKCUPOBAHHBIX B PA3IMYHBIX MUCTOYHUKAX HOPM
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MEKIyHApOJHOTO TYMaHUTApHOTO MIpaBa U MEXJTYHAPOJHOTO MpaBa MpaB YeJIOBEKa B
€IUHYI0 CTPYKTYpPy CYOBEKTHMBHBIX MNYyOJMYHBIX I[paB, MHTETpalus HOPM
MEXKIyHAPOJHOTO TYMaHUTAPHOTO MpaBa U MEXKIYHApOJHOTO IMpaBa MpaB YeIOBEKa
MPOUCXOJIUT U B Mpoliecce GOpMUPOBAHUS MEXKTYHAPOTHO-TIPABOBBIX OOBIYAECB.

4. 3anper OTCTYIUICHHUS OT MEXIYyHapOIHO-IIPABOBBIX 00S3aTE€NbCTB IO
COOJIFOZICHUIO OTHEJIbHO B3SITOTO OCHOBHOIO IIpaBa YeJOBEKAa HE pPAaBHO3HAUEH
aBTOMAaTHYECKOMY 3alpeTy OrpaHWYEHUs] HSTOro IpaBa, IOITOMY IS ILieJier
YCTaHOBJICHHs] 00beMa MPaB YEIOBEKA, ACHCTBYIOMMNX B BOOPYKEHHBIX KOH(DIMKTAX,
MPUHIUNHAILHOE 3HAUY€HHE NPUOOpETaeT YCTAHOBJICHUE MPEAEIIOB OrpaHUYECHUS
MpaB yelloBeKa, a He CIKCKaA MpPaB U CBOOOM, OT KOTOPBIX 3alpelieHo0 OTCTynaTh. B
XO0JI€ Pa3BUTUSI HOPM MEXKIAYHAPOIHOTO TMpaBa, ICHCTBYIOIIUX B BOOPYKEHHBIX
KOH(JIMKTAaX, KOJIMYECTBO M COJEpKaHUE TIpaB, KOTOpble HE MOTYT OBITh
OTPAaHUYECHBI, TMOCTENIEHHO MEHSIOTCA B CTOPOHY YCWJICHHUS 3alllUThl WHIUBHJIOB.
OTOMy CIOCOOCTBYIOT KaK YBEJIWYMBAIOIIUNICS MACCUB MPAKTUKU MEXKTYHAPOIHBIX
CyneOHBIX U KBa3UCYJEOHBIX OpPraHoOB IO TMpaBaM YeJOBEKa, a TaKxXKe
MEXKIYHAPOJHBIX W CMEIIAHHBIX YTOJIOBHBIX CYJOB, TaK M U3MEHEHUE MOJIXO/OB
rocyJlapCTB K PEryJMPOBAHUI0 BO3MOXKHOCTH OrpaHUMYMBATh IpaBa YeIOBEKa Ha
HallMOHAJILHOM YPOBHE.

5. JlBe  OCHOBHBIE  KOJUIM3UM, BO3HUKAIOIIME  MEXKAY  HOpPMaMHU
MEXKIyHAPOJHOTO TYMaHUTAPHOTO MpaBa U MEXKIYHApOJHOTO IMpaBa MpaB YeIOBEKa
— MPOTUBOPEUHE MEXKIY 3alPETOM MPOU3BOIBHOTO (MU YMBIIUIEHHOTO) JTUIICHUS
KU3HU U MPAaBOM KOMOATaHTOB MPUHUMATh y4acTHE B BOCHHBIX JEHUCTBUSX, a TAKKE
MEXK]y 3alpeTOM MPOU3BOIBHOTO JIMIIEHUSI CBOOOIBI MO CT. 5 KOHBEHIMU O 3aluTe
MpaB 4YeJOBE€Ka U OCHOBHBIX CBOOOJ M MPaBOM HUHTEPHUPOBATH BOCHHOIUJICHHBIX U
IPAKIAHCKUX JIUI[ M0 MEXAYHAPOJHOMY T'YMAaHUTAPHOMY IIpaBy, — OTHOCSTCS K
HOPMATUBHBIM KOJUTU3HSM B IIUPOKOM CMBICJIE. DTO OJIHOCTOPOHHHUE KOJUIM3UH,
MpEeCTABIAIONIME COOOM MPOTHUBOPEUMS MEXKAY OOS3bIBAIOIICH W pa3peniaroiiei
HOpMaMU, KOTOpbIe TEM HE MEHEEe MOT'YT ObITh MpPUMEHEHBbl BMecTe. HopmaTuBHBIE
KOJUIM3MM B Y3KOM CMBICJIE, KaK TMPOTUBOPEUUS MEXKIY OOS3BIBAIOIIUMHU U

3arpCliaromuMu MpaBujiaMu, — TO CCTb JABYCTOPOHHHUC KOJUIM3MUM — B HOPMax
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MEXKIyHAPOJHOTO TYMaHUTApPHOTO MpaBa U MEXKIYHApOJHOTO IMpaBa MpaB YeIOBEKa
OTCYTCTBYIOT. BMecTe ¢ TeM MpeacTaBisieTCsi HEIelIecO000pa3HbIM yXOJIUTh OT
HEOOXOJIMMOCTH peliaTh MpoOsieMy OJHOBPEMEHHOIO MPUMEHEHUSI HE TMOJHOCTHIO
COBMECTUMBIX APYr C APYroM HOPM JaHHBIX OTpaciield MeXIyHapoJHOIro IpaBa
MyTEM OTPUIAHUS HATUYUS MEXKIY HUMU JBYCTOPOHHUX KOJLUTU3UH.

6. Conepxanue MPEI0CTaBISIEMON HOpMaMH MEXKIYHApPOIHOTO
TYMaHUTApHOTO MpaBa 3al[UThI IpaBa Ha )XKU3Hb 3aBUCHUT OT pa3lieNICHUs JUIl Ha TEX,
KTO 00a7aeT 3alIuTON OT HEMOCPEACTBEHHOI'0 HaMaJAeHUs, U T€X, KTO ITOM 3aIlUThI
auimieH. B oTauyme OT HMCTOYHMKOB MEXIYyHApOJIHOrO0 TYMaHUTAapHOTO MpaBa,
MIPUMEHHUMBIX B MEKyHAPOIHBIX KOHPIUKTAX, OTCYTCTBYIOT KaK JOTOBOPHBIE, TaK U
OOBIYHO-TIPABOBBIE HOPMBI, SKCIUIMIIUTHO YCTAaHABIUBAIOIINE KJIACCU(UKAIUIO JTUI] B
HEMEXIYHAPOAHBIX BOOPYKEHHBIX KOH(IUKTaX. PazyMHBIH KOMIPOMHCC MEXKIY
3aIIUTONM TPaXJIaHCKOTO HACEJICHUs W BOEHHOM HEOOXOJMMOCTHIO MOTJIO OBl
o0ecreunTh MPUMEHEHHE «COaJaHCUPOBAHHOTO IOJXO0Ja», B paMKax KOTOpPOro B
KaueCTBE «TPakKAaHCKHUX JIMID B HEMEXKIYHAPOJAHBIX KOH(MIUKTAX PACCMATPUBAIOTCS
BCE JIMIla, KOTOpPbIE HE MPHUHAJJIEKAT K BOOPYKEHHBIM CHUJIaM MPaBUTEIHCTBEHHOM
CTOPOHBI KOH(IMKTA WIH K HEIPABUTEIbCTBEHHBIM OPTaHU30BAHHBIM BOOPY>KEHHBIM
rpyImnaM, HaxoJSIIMMCA TOJ KOMAaHJOBaHUEM JIMIAa, OTBETCTBEHHOI'O 3a CBOUX
MOAYMHEHHBIX TIEpPe] CTOPOHOM KOH(IMKTA, W TOJUYUHSIONIUMCS BHYTpPEHHEU
mucuumuinae. [lpu  3TOM  4JieHbl «OPraHU30BAaHHBIX BOOPYKEHHBIX TPYIID»,
YIOBJIETBOPSIONINE KPUTEPUSIM, TMPEAbSIBIAEMbIM K TOJOOHBIM TpyIaM B
MEXKTyHAPOIHBIX KOH(PIMKTAX, JOJIKHBI PACCMAaTPUBATHCS KaK yTPATUBILIUE 3aLTUTY
OT HalaJIeHWs Ha BpeMs WICHCTBAa B Takoil rpyrmme. COOTBETCTBEHHO, ¢ MO3UILIUU
«HEMOCPEICTBEHHOI'0 YYaCTHsI B BOGHHBIX JIEUCTBUAX» JOJKHBI OLEHUBATHCS TOJIBKO
OT/ICJIbHBIC JCUCTBUSI HE TMOJMAJAIONIMX MOA 3Ty KaTerOpuio JIMI, T. €. K HUM HE
JOJ>KHA MIPUMEHSTHCS KOHUETIIUS «JJISIIIETOCs Y4acTUsD».

7. KiitoueByr0 poJib MpHU ONpENENIEHUH TpaHUll 3allliThl MpaBa Ha >KU3Hb B
BOOPY’)KCHHBIX KOH(JIUKTaX WrpaeT TMOHITHE «HEMOCPEJACTBEHHOE YyYacThe B
BOCHHBIX JercTBUsIX». HecMoTps Ha onyOnukoBanue MexayHapoaasiMm Komuretom

Kpacnoro Kpecta pykoBOACTBa MO TOJKOBAaHUIO ATOTO IMOHSITHS, €r0 COJAEp>KaHHE
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TpeOyeT AanbHeNIero nposcHeHus. B yacTHOCTH, 71 TOro 4TOOBI ACHCTBHE OBLIO
KBaJTU(UIIMPOBAHO KaK «HEMOCPEJCTBEHHOE Y4YacTHE€ B BOEHHBIX JEUCTBUSAX», K
yuiepOy, NPUYNHIEMOMY KaK BOCHHBIM, TaK U FPaXXIAHCKUM 00bEKTaM, HEOOXOAUMO
MpEeAbSABIATh TPeOOBaHHE O JOCTHXKEHUU XOTsI Obl MUHUMAJIbHOTO pa3Mmepa. llox
MOHSATUE «BOCHHBIC JEUCTBUS» JOJDKHBI NOAMNAAAaTh HAMaJeHUs HE TOJbKO Ha
BOCHHBIC 1I€JIM, HO W Ha JHI, HAXOMSIINXCS «BO BIACTU» CTOPOHBI KOH(DIUKTA.
Kpome Toro, mus uened kBamuuKalMu TpaxJaHCKOTO JIMIla B KayecTBE
MIPUHUMAIOIIET0 HEMOCPEICTBEHHOE YyYacTHEe B BOCHHBIX JIEUCTBUSAX HE OMPABIAHO
npeabsBIeHHEe TpeOoBaHUS 00 0053aTENbHOM HAIUYUM CBSI3M MEXKIY HHUM H
CTOPOHOM BOOPY>KEHHOTO KOH(IJIMKTA.

8. bykBajpHOE U CUCTEMATHYECKOE TOJKOBAaHUE MEXIYHAPOHBIX JOTOBOPOB
0 MIpaBaM YeJIOBEKA U MEXKyHAPOJIHOMY T'YMaHUTAPHOMY IPaBy, a TAaKKe MPAKTHUKA
EBpomneiickoro cyna mo npasam udenoBeka U Komurera no mpaBam yenoBeka OOH
MO3BOJISIIOT ClieNlaTh BBIBOJ O (DOPMUPOBAHUM WHTETPUPOBAHHOIO TECTa MPOBEPKHU
MIPAaBOMEPHOCTHU JIUIICHUS KU3HU B BOOPYKEHHBIX KOH(PIMKTAX HEMEKTYHAPOIHOTO
xapakrepa. CyIIHOCTh 3TOTO TMOAXOJa 3aKJIYaeTcss B TOM, YTO KpPUTEPUH
a0COJIFOTHON HEOOXOJMMOCTH M MPOMOPLUUOHAIBHOCTH TaK K€, KaK U B MHUPHOE
BpeMsl, pacCMaTPUBAIOTCS B Kau€CTBE MPUMEHUMBIX K CIydasiM JIMIICHUS >KU3HU B
BOOPY>KEHHBIX KOH(DIJIUKTAX, U UX COJEPKaHUE YK€ HE CBOJUTCS MyTEM TOJKOBAHUS
UCKJIIIOYUTEIRHO K TEM HOpMaM, KOTOPbIE€ 3aKpEIIEHbl B  HCTOYHUKAX
MEKIyHApOJHOTO TYMaHUTapHOTO IpaBa.

9. CucremMHOE TOJKOBaHHE JEHUCTBYIOIIMX MEXKIYHAPOIHBIX JIOTOBOPOB
MO3BOJISIET CJeNaTh BBIBOJ, YTO JIMIIEHHE CBOOOABI B BOOPYKEHHOM KOH(IUKTE
OyJZleT COOTBETCTBOBATh MPUHIIUITY 3aKOHHOCTH, SIBJISIIOIIEMYCSI OJJHUM U3 SJIEMEHTOB
3amnpeTa «MPOU3BOJILHOTO» JIUIIEHHUSI CBOOOIBI, €CIIM OHO HE MPOTUBOPEYUT HOPMAM
MEKIyHApOJHOTO TYMaHUTapHOTO MIpaBa U MEKIyHAPOJIHOTO IIpaBa MpaB yeIoBeKa.

B 10 Bpems kak JeWCTBYIOIIME B  BOOPYXKEHHBIX  KOH(MIUKTAX
MEXIYHApPOJHOr0 xapakrepa HOpMbl Tpetbeld u UerBepTol KEeHEBCKMX KOHBEHIIUMU
MOT'YT pacCMaTpUBATHCS B KAadyeCTBE «3aKOHa», HM oOmiast ctatbs 3 JKeHeBckux

KOHBeHIMKA 1949 1., Hm Bropoil JlomomHUTENBHBIA TPOTOKOJ, NPUMEHUMBIE B
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BOOPY>KEHHBIX KOH(IMKTaX HEMEXKIYHApOJHOTO XapaKTepa, HE YIMOJIHOMOYHMBAIOT
CTOPOHBI KOH(JIUKTAa HAa HHTEPHUPOBAHUE, HE COAEPKAT OCHOBAHUM MJISI TAKOTO
3a/Iep>KaHusl U HE 3aKPEIUIsIOT COOTBETCTBYIONIYIO mpoleaypy. Takum oOpaszoMm, B
HEMEXIYHAPOAHBIX KOH(MIMKTAX CChUIKA MCKIIOUHUTEIbHO Ha MEXIYHapOIHOE
rYMaHUTApHOE TMPAaBO B KAyeCTBE IMPABOBOTO OCHOBAHUS JUIsl TMPUMEHEHUS
WHTEPHUPOBAHUS TPUMEHSITHCS HE MOXKeT. Bmecrte ¢ TeM [aHHBIA BBIBOJA HE
HCKJIIOYAeT BO3MOXKHOCTU YCTAHOBJICHUSI OCHOBAHUW JJIsi WHTEPHUPOBAHUS H
MPOIEAYpPHl €r0 MPUMEHEHUS] B HEMEXTYHAPOIHBIX BOOPY>KEHHBIX KOH(MIUKTAX B
HaIlMOHAJIBHOM TpaBe TOCYJapCTB WIM B UCTOYHUKAX MEXIYHAPOJIHOIO IpaBa MpH
YCIOBUHU, 4YTO OHU OTBEUAIOT TPEOOBAHUSIM MPABOBOM OMPENEICHHOCTH U
MPEJOCTABISAIOT 3aJIepKAHHBIM JIMIIaM TMpaBa W TapaHTUU, 3aKpEIJICHHbIE B
HMCTOYHUKAX MEXIYHapOJHOrO TMpaBa IMpaB YeJIOBEKa UM MEXKIyHApOJIHOIrO
r'YMaHUTapHOTO IMpaBa.

10. bnaronaps npexzae Bcero cyneOHONW MpakTHKE MPOUCXOIUT MOCTENEHHAs
KOHKpETHU3alusi TOro, KaK HWMEHHO COOTHOCSATCS HOPMBI MEXIyHapOJIHOTrO
TYMaHUTapHOTO MpaBa U MEXKIYHAPOJHOTO MpaBa MpaB YeJIOBEKa B cepe AercTBUs
npaBa Ha cBoOony. HecMoTpst Ha To, uro EBpormelickuii cyq mo mpaBaM yeJoBeKa
MpU3HAJ, 4YTO, AK€ HE BOCIOJIb30BABIIMCH MPABOM OTCTYIUIEHUS MO cTatbe 15,
rocyJlapCTBa—y4aCTHUKH MOTYT MPUMEHSITh HHTEPHUPOBAHHME HA OCHOBE HOPM
MEKIyHApOJIHOTO TYMaHUTApHOTO MpaBa, HE Hapylllas MpU 3TOM IMYHKT 1 cTtathu 5
KonBeHnuu o 3amure mnpaB 4elIiOBEKa U OCHOBHBIX CBOOOJ, ATOT BBIBOJ HE JOJIKEH
PacIpOCTPaHATHCS HAa HEMEXKTyHAPOIHbIE BOOPYKEHHbIE KOH(MIUKTHIL, T, YUUTHIBAS
MpoOEIbHOCT, HOPM MEXKJIYHAPOJAHOTO T'YMAHUTAPHOI'O MpaBa, BIOJIHE OMPABIAHO
JEeHCTBUE HOPM MEXKIYHAPOTHOTO MpaBa MpaB YeJIOBEKa B MOJTHOM 00bEME.

11. VBenuuenue uymcia mnpaB U CBOOOA, OT KOTOPHIX HE JOIMYCKaeTcs
OTCTYIUIEHHE, a Takke (OPMUPOBAHUE MEXKIYHAPOAHBIX OOBIYAEB, MOCBSIIIEHHBIX
00pb0€ ¢ HACUIBCTBEHHBIMU HCUE3HOBEHHUSIMU, MPUBEIU K PaCHIUPEHUI0 o0beMa
MpaB M TrapaHTUH, KOTOPbIE B COOTBETCTBUM C MEXKJIYHAPOJHBIM MPAaBOM JIOJKHBI
MpPEJOCTaBIATbCS  JIMIAM,  3aJiepKaHHBIM B XOJ€  MEXIYHapOJHBIX U

HEMEXIYHApOAHBIX BOOPYXEHHbIX KOHGIUKTOB. K mporeccyanbHbIM mpaBaM u
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rapaHTusiM, JIEUCTBYIOIIMM B OTHOIIEHUUM WHTEPHUPOBAHHBIX JIUIl, OTHOCSTCS
rapantus habeas corpus, TpaBO Ha TNPOBEPKY 3aKOHHOCTH 3aJepKaHUA
HE3aBUCHUMBIM U OECIIPUCTPACTHBIM OPraHOM, MPaBO OBITh MPOUH(OPMUPOBAHHBIM O
MPUYMHAX WHTEPHUPOBAHMUS, IPABO HA MOJYUYEHUE OPUAUYECKON MOMOIIH, a TAKXKE
MpaBO OBITh 3aPETUCTPUPOBAHHBIM U COJAEPKAThCA B OQPUIMAIBHO MPU3HAHHBIX
MECTax COJAEPKAHMSL.

12. [ns omucaHusi COBOKYNMHOCTH M3JI0OKEHHBIX B JUCCEPTALIMOHHOM
UCCIIEIOBAHUM  TEOPETUUYECKUX  TOJIOKEHUM, PACKPBHIBAIOIIMX  OCOOEHHOCTH
COBMECTHOTO MPUMEHEHHUSI HOPM MEXIYHApOJHOTO TYMAaHUTApHOTO TIpaBa W
MEKIyHApOJIHOTO MpaBa MpaB YeJIOBEKa, a TAKKE€ UX COOTHOILICHHS MO TEPPUTOPHH,
Kpyry JHI[ U MO COJEPKAHWUIO, BBOJUTCA TMOHSATHUE «UHTErpallMoOHHas Teopus». B
COOTBETCTBHM C ATOM TEOpUEH HOPMBI MEXKIYHAPOAHOTO T'yMAaHHUTAPHOI'O MpaBa U
MEXJIyHApOJHOTO TIpaBa IpaB YEJIOBEKa HE TMPOCTO IMEPECEeKATCS U MOTYT
MPUMEHSITHCA COBMECTHO, @ BCTPAUBAIOTCS B CTPYKTYPY CYOBEKTHUBHBIX IMyOJIUYHBIX
npaB, GOpMUPYSI €IUHBIA MAacCMB HOPM, MOCBSIIEHHBIX 3alllMTE MpaB 4YeIOBEKa B
BOOPY>KEHHBIX KOHQIUKTaX. B pe3ynapTare HHTErpanu HOpM o0eux oTpaciaell UMeeT
MECTO YCHWJICHHE 3alluThl MpaB 4YeJIOBEKA B BOOPYKEHHBIX KOH(MIMUKTAX, YTO
3HAMEHYET  NPUHIUIIAAIBHO  HOBBIH  BUTOK  Pa3BUTUS  COBPEMEHHOIO

MEKIyHApOIHOTO MpaBa B TyMaHUTapHOU cdepe.

Teopernyeckass M MNPAKTHYECKAs 3HAYUMOCTH IHCCEPTAIMOHHOIO
HCCJIeI0BaAHUS

OCHOBHBIM  PE3yJIbTATOM JAHHOTO HAYYHOTO WCCIICIOBAHUS  SBISIOTCS
pelIieHre BaXKHOW  HAYYHOH TPOOJIEMBI W pPACIHIUPEHUE  TEOPETHYECCKUX
MIPEICTABIICHUA O COJCPKAaHUH MEXKTyHapOIHO-IPABOBBIX HOPM, HAIlpaBJICHHBIX Ha
3aIATy TIPaB YEIOBEKa BO BPEMS BOOPYKEHHBIX KOH(PIMKTOB. DTH BHIBOIBI JOJIKHBI
crocoOcTBOBaTh 0OoJjiee AP(HEKTUBHOMY PEIICHUI0 BO3HHUKAIOIIMX B YCIOBUSIX
COBPEMEHHBIX KOH(JIMKTOB BOIPOCOB, CBS3aHHBIX C OMPENEICHUEM CTaTyca JIUII, C
WCITOJIb30BAaHUEM TPUEMIIEMBIX METOJIOB OOpaIlleHusI C 3aJepKaHHBIMH, a TaKKe C

IIPUBJICYCHUCM WHAWBUOOB, COBCPINMBHINX MIPOTUBOIIPABHEIC ACAHUA, K
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OTBETCTBEHHOCTH. llosydeHHbIE B XOJ€ MNPOBEIEHUS HCCIEHOBAaHUS PE3YIbTAaThl
MOTYT OBITh YYTEHBI NHpPHU pa3pabOTKEe PEKOMEHAALMI JUIsl BOOPYKEHHBIX CHII O
NPUMEHEHUN HOPM MEXIYHAPOAHOTO TMpaBa B BOOPYKEHHBIX KOH(IMKTaX.
[Tonoxenus: JaHHOW pabOTHI TaKKe€ MOTYT OBITh MCIOJIB30BAHBI IPH COCTABICHUU
oOpalieHuii WM OT3bIBOB Ha oOOpalleHHss B MEXIYHAapOJHbIE CyIeOHbIE U
KBa3ucyAeOHble opranbl. Kpome Toro, cienaHHble BBIBOABI MOTYT OBITh IPUMEHEHBI
IpU MPOBEJCHUU JAIBHEHUIINX HAyYHBIX HCCJIEJIOBAHMM M HCIOJIb30BAaThCA B
o0pa30oBaTeNbHbIX MLENIX MpU pa3pabOTKe M NPOBEACHUHM KYypCOB JEKUUWA IO
MEXIYHapOIHOMY npasy, MEXIAYHapOIHOMY T'YMaHUTapHOMY paBy,
MEXIYHApOJHOMY NpaBy IpPaB YE€JIOBEKA, MEXIAYHApOJHOMY YrOJIOBHOMY NpaBy U
IPYTUM JUCUUIIMHAM B MPOILECCE OCYIIECTBIECHUS MPO(PECCHOHATBHON MOArOTOBKH
IOPUCTOB, BOEHHOCTY’KAIUX, COTPYJHUKOB IPABOOXPAHUTEIbHBIX OPIraHOB,

KYPHAJIMCTOB U CIICHUAIINCTOB B o0iacTu MCKIYHApPOIAHBIX OTHOIIICHHH.

CreneHb J0CTOBEPHOCTH M anipodanus pe3ybTAaTOB HCCJIEI0BAHNS

JloCTOBEpHOCTh PE3YyJIbTATOB JUCCEPTALMOHHOIO HCCIENOBaHUs OazupyeTcs
Ha 3HAYUTEIILHOM KOJIMYECTBE MPOAHAIM3UPOBAHHBIX UCTOUYHHKOB, CPEAN KOTOPBIX
49 MexIayHapOAHBIX JIOTOBOPOB, 57 pEIICHUH MEXKIYHAPOIHBIX OpraHu3aluid, a
takxke 0osee 200 pelieHuil MeXAYHAPOIHBIX CYJACOHBIX U KBa3UCYI€OHBIX OPraHOB.
CnenanHble B JIUCCEPTAIlMM BBIBOJBI COIMOCTABJIEHbl CO BCEMHU OCHOBHBIMHU
JOKTPUHAIBHBIMU pa3pabOTKaMU KaK POCCUUCKOHN, Tak MW 3apyOeKHOW HayKu
MEXJyHApOJAHOrOo TipaBa. I30paHHble METOABI MCCIEAOBAaHUS COOTBETCTBYIOT
MOCTaBJICHHBIM B paboTe LEAM U 3a]a4aM.

OCHOBHbIE  TMOJOXKEHUS  JUCCEPTALMOHHOTO  MCCIENOBAHUS  MPOILIU
anmpoOanuio B XoA€ OOCYXAEHUS MOATOTOBICHHBIX JAUCCEPTAHTOM JOKIAJ0B H
COOOIIEHUM Ha MEXAYHAPOAHBIX U POCCUUCKUX HAYUYHBIX KOH(MEpPEHIUsX,
CEeMHUHapaxX H Kpyriabix cronax. Cpeaum HUX — COBMECTHas KOH(EpeHIHUs
O®paniy3ckoro u Hemenkoro o0iecTB MexayHapoaHOTO IpaBa Ha TeMy «IIpaBo Ha
KU3Hb B MeXAyHapoaHoMm mpaBe» (T. bepmun, 2008 r.); exeroannle KoOHGEpPEHIUH

Poccuiickoit acconuanuu MexayHapogHoro mpasa (r. Mocksa, 2009, 2010,
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2012 rr.); «MaptencoBckue uteHus» (r. Cankr-IlerepOypr, 2009, 2011rr.) u
MexayHapoaHas kKoHdepeHuus «MHbopmanvonHas 0e30MacHOCTb, KUOEpBOWHA U
MeXIyHapoaHoe mpaBo» (r. MockBa, 2014 r.), opraHu3oBaHHble PermonanbHO
nenerammeit  Mexaynaponnoro Komurera Kpacnoro Kpecra; xkoHdbepeHuus
['érTunrenckoro oOiiecTBa MOIACPKKUA MEXAyHapoaHoro mpaBa (r. ['€TTunrew,
2012 r.); MexceccMoHHbIM cemMuHap Komwurera 1o mpaBaM — yeJoOBeEKa
MexayHapoIHOW accolMaluu MexJayHapoaHoro mpasa (r. bemnamxkuo, 2012 r.);
KpYTJbl€ CTOJNbI, NpoBoauBmivecs Jlumiomatuueckon akanemuern MUJ[ P®, no
TemaM «OTBETCTBEHHOCTh 3a 3alUTy», «VIMIJIEeMEHTAlsi HOPM MEXIYHapOIHOTO
FYMaHUTApHOTO  TpaBa B  POCCUUCKOE  3aKOHOJATEIbCTBO», A  TaKXKe
«ndopmannonnas 0e30maCHOCTb, KHUOEPBOMHBI W MEXIYyHApOJIHOE IIPaBO» H
«AxTtyanbHble poOsiemMbl npaB yenoBekay (2012-2013, 2015 rr.); MexxayHapoaHbIe
koHpepenuuu HUY «Brpicmas mkona skoHomuku» Ha Temy «lIpotuBopaeiicTBue
TeppopusMy U MexayHapomHoe mpaBo» (2012, 2014 rr.); «Kyrapunckue ureHus»,
OpraHu30BaHHbIe MOCKOBCKHM TOCYJAapCTBEHHBIM IOPUJIMUECKUM YHUBEPCUTETOM
(MI'fOA) umenu O. E. Kyradpuna (2010-2012, 2014, 2015 rr.); «baumnieHKoBckue
yteHus» Poccuiickoro yHuBepcutera Apy:KObl HapomoB (2008, 2009, 2015 rr.); a
TaKXKe €XEro/IHble HayuHble KOH(pepeHInH opuanyeckoro daxkynbprera bantuiickoro
dbenepansHoro ynusepcutera uM. M. Kanra (2008-2011 rr.).

B 2014 r. B pamkax Tperbent Jlerneinr mkosbl um. @.@. MapreHca aBTOpoM
ObUT mpouyuTaH Kypc Jekuuil «CoOTHOIIEHHE MEXIYHAPOIHOTO TYMaHHUTApHOIO
MpaBa U MEXIYHApOIHOTO MpaBa npas yenoBekay (r. [IapHy, DcTonus).

[logroroBneHHass B pe3yjbTare IMPOBEICHHOTO HCCIEAOBaHUS MOHOTrpadus
«IIpaBa uyenoBeka B BOOPYKEHHBIX KOH(JIMKTax: MPOOJIEMBbI COOTHOUIEHUS HOPM
MEKIyHApOJHOTO TYMaHUTAPHOTO MpaBa U MEKIyHAPOJIHOrO MIpaBa MpaB UYeIOBEKay
15 ampens 2015r. Obuia mpeacTaBlieHa Ha 3aceaHUM  KPYIJIOrO  CTOJIa
«BoopyxeHHbII KOHPIUKT: MpoOIeMbl COOTHOIICHUS jus ad bellum, jus in bello u
MEKIyHApOIHOTO MpaBa MpaB YeIOBEeKay», MpoBeaeHHoro HayuHno-o6pa3zoBarenbHOM

OCHTPOM MCKAYHAPOJIHOTO nu CPAaBHUTCIILHOI'O YT'OJIOBHOTO ImpaBa HUM.
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H.®. Ky3nenoBoii topuauyeckoro (akyiapbrera MOCKOBCKOTO TOCYAapCTBEHHOIO
yHuBepcurera uM. M.B. JIomoHOCOBa.

bnaronaps rpanty ®onna um. A. I'yMO0abATa U POXOKIESHUIO CTAXKUPOBKU B
Nuctutyre Maxkca I[lnanka mo MexayHapOJHOMY U 3apyOekKHOMY MNyOIUYHOMY
npaBy (r. ['elinens0epr, ®PI') pe3ynbraThl MpOBOJMMOrO aBTOPOM HCCIEAOBAHUS
ObUTM TPEACTABICHBl W NPOLLIM OOCYXJEHHWE Ha HAayYHOM 3acCElIaHhu 3TOro
nHcturyTa 21 mapra 2011 .

Teopernueckne  MNOAXOABI W OCHOBHBIE  BBIBOJbI, CACJAaHHBIE B
JTUCCEPTAlMOHHOM  HCCIIEIOBAaHUM, W3JO0KEHBl  aBTOPOM B MOHOTpadusax
«HapymeHnns MexayHapOAHOTO TYMaHUTAPHOTO MPaBa: UHANBUAYAJIbHASA YTOJOBHAS
OTBETCTBEHHOCTh U cyleOHoe mnpecnenoBanue» (M.: HOpautundopm, 2006) u
«IIpaBa uyenoBeka B BOOPYKEHHBIX KOH(JIMKTax: MPOOJIEMbl COOTHOUIEHUS HOPM
MEXIYHApPOJHOTO T'YMaHUTAPHOTO MpaBa U MEXKIYHAPOIHOTO MTpaBa MpPaB YEIOBEKA»
(M.: Craryt, 2015), a Takke B HayuHbix cTaThix «Human Shields» («Kussie
uuthl») U «Perfidy» («BepomomctBoy»), Bomemmux B «OHuukIoneauto Makca
[Inanka Mo MeXIyHapoJHOMY MyOJaM4YHOMY mpaBy» (2-e uzn., Oxchopa, 2012), B
naparpade «IIpaBo BOOPYKEHHBIX KOH(MIUMKTOB M MEXKIyHapOJIHOE MpaBO IpaB
4yesoBekay S5-ro m3aaHus yueOHuka «MexayHnapoanoe npaBo» (M.: Craryt, 2014),
Boeimienmiero noxa pepakuuen C.A. EropoBa, a TakKe B HayyHbIX CTaThiX,
MOCBSIICHHBIX ~ PA3JIMYHBIM  aCIEKTaM HccieayeMorn TeMmbl. (CheinaHHbIE B
JUCCepPTallUi BBIBOJIBI OBLIM HMCIOJIb30BAHBI MPU COCTABICHUU OT3bIBA HA IPOEKT
MexayHapOoIHOM KOHBEHIUH O PETYJIMPOBAHUH, HAA30PE U MOHUTOPHUHIE YACTHBIX
BOCHHBIX U OXpaHHBIX mpeanpustuid ot 13 urons 2009 r., KOTOPHII OBUT HaNpaBIICH
PabGouelt rpynme 1o Bompocy 00 HCHOJIB30BAHUM HAEMHUKOB KaK CpEJICTBE
HApYLICHUS TIPaB YEJIOBEKA U MPOTUBOICUCTBUS OCYIIECTBICHUIO MPAaBa HAPOJIOB Ha
CaMOOIIpPEICIICHUE.

[TonoxxeHus: AUCCEPTAIMOHHOTO UCCIEAOBAHUS MIPUMEHSUTUCH TPU pa3padoTKe
KypcoB © npoBefaeHnu 3aHsatud B HUY «Bplcmias mkona 3KOHOMHUKHY,
Junnomarnueckon akagemun MUJ] Poccuiickon ®Deneparuun u  banTuiickom

denepanpHoM yHuBepcutrere um. M. Kanta mno Takum = JAUCHUIIMHAM, Kak
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«MexayHapoqHOE TMpaBO MpaB 4YelOBeKa», «PernoHanbHble MEXaHWU3MBI 3alIUTHI
mpaB 4enoBekay, «MexayHapoaHOe TyMaHHTapHOe IMpaBoy, «MexmayHapoaHoe
ryMaHUTapHOE MPaBO M CPEACTBA MaccoBOW HH(popmarumy», «lIpaBa uenoBeka B
COBPEMEHHOM MEXIyHapOJHOM MpaBe», «3alluTa mpaB yejloBeka B EBpomeiickom
CyJie TI0 TIpaBaM 4esoBeka», « MexyHapoaHoe npaBo» U «CoBpeMeHHbIE MPOOIEeMBbI

MCKAYHAPOJIHOIO ITpaBa».

Crpykrypa padorsl
Juccepranyst COCTOMT W3 BBEACHHUS, [IByX pAa3/JeioB, IIECTH TJIAB,

BKJIIOUaromux 16 maparpados, a Takxke 3aKiIt0u4eHUs U Oudnarorpaduu.

1. OCHOBHOE COJIEP’KAHUE JIUCCEPTALIUU

IlepBolii pa3zaen aucceprannu — «I[lopsiioK COBMECTHOIro NMpPHMEHEHUsI
HOPM MEKIYHAPOIHOT0 T'YMAHUTAPHOI0 MPaBa U MEKIYHAPOIHOI0 NMpaBa MpaB
YeJIOBEKA B BOOPYKEHHBIX KOH(PIUKTAX» — COCTOWT U3 TPEX TJIaB.

B nepBoii riaBe MeXaIyHaApOIHOE TYMAaHHTAPHOE TMPABO M MEXKIYHAPOIHOE
MpaBO TMPaB YEIOBEKA AHAIM3ZHPYIOTCS KaK MOHATUS W OTPACTH MEXIYHAPOIHOTO
mpaBa.

B mepBom mnaparpade aHaTM3UPYIOTCS IMOIXOAbI K COOTHOIICHHIO STHUX
noHsaTui. HecMoTpss Ha TO, 4TO Kak B HayKe, TaK M Ha MPAKTHKE HAMETHIIACh
TEHJEHIIMS TIO0 TPHU3HAHWUIO MEXAYHAPOJHOTO TYMaHHWTApHOTO TpaBa W
MEXIYHApOJHOTO TIpaBa MpaB YeJIOBEeKa IBYMS OTPACISIMU MEXKIyHAPOIHOTO MpaBa,
CIIOp O COJIEpPKAHUU ITUX MOHATHA U X COOTHOIICHHUH MPOIOJDKACTCS. Ps yueHbIx
HACTaWMBAIOT, 4YTO OTH MOHATHI COOTHOCITCA KakK oOllee M dYacTHoe: JIH0o
MEXIYHAPOJIHOE TYMaHHUTAapHOE MPaBO BKIIOYACT B Ce0S HOPMBI, TOCBSIICHHBIC
3alldTe TpaB dYeIOBEKa, JIMOO HOPMBI MEXKIyHapOIHOTO TYMAaHHTAPHOTO IpaBa
BXONSAT B COCTaB MEXAYHApOJHOTO TpaBa TMpaB dUeJOBEKa. OTa JJIAMIAsACS

HOJ'II/I(l)OHI/I‘IHOCTB HAayYHBIX HpCI[CTaBJIeHI/Iﬁ CTAaBUT HaA IMOBCCTKY AHS BOIIPOC O TOM,

27



97O JIEKUT B OCHOBE OTHECCHHS HOPM MEXKIyHApOIHOTO TpaBa K JTUM JIBYM
OTPACIISIM.

DTOT BOIIPOC pacKphIBA€TCS BO BTOPOM maparpade, rie OTMeJaeTcs, 9TO HU
MEXIYHApOJHOE TYMaHUTAPHOE TIPAaBO, HU MEXIYHAPOJHOE MIPaBO MPaB UeJIOBEKa HE
SBJISIOTCS HM aBTOHOMHBIMH, HH CaMOJOCTATOYHBIMH PEKHMaMH, H IPEIMETHI
PETYIUPOBAHMSI JTHX OTpACied TEPEeceKaroTcsi, XOTS OOJBIMMHCTBO WX HOPM
YCTaHOBJICHBI B PA3JIMYHBIX UCTOYHHKAX W KAXKJAs U3 ITUX OTPACIIeld OCHOBBIBACTCS
Ha CHCTEME CBOMX CICIHAIBHBIX IMPUHIHMIIOB. B IieoM, oTHeCceHHEe KOHKPETHBIX
MEXIYHAPOJTHO-TIPABOBBIX HOPM K TIEPBOM WM KO BTOPOW OTpaciud Cyryoo
YTWIATAPHO W TPOJUKTOBAHO CTPEMJICHHEM JaTh HEKOE POJOBOE IOHSATHE PSIY
mpaBWJI ISl  OOJICTUCHHMS TOHMMAaHWs, IPUMCHCHHUS WIM TMpENoJaBaHus, W,
COOTBETCTBEHHO, TaKOE pa3JieJIcHHE HE MPEANoJaracT JOTHISCKOM YUCTOTHI, TO €CTh
HeIepeceueHs] 00bEMOB 3THX IMOHITHH.

OTtcroza ciemyeT, 4To MpH PElIeHWH BOIMPOca O TOM, Kakas MMEHHO HOpMa
MEXIYHAPOJHOTO TpaBa JOJHKHA MPUMEHSITHCS B BOOPY)XKCHHOM KOH(JIMKTE M Kak
OHAa COOTHOCHTCS C JIPYTOH, HENIb3sl TMOJIAraThCsA Ha paslieJIeHue HOPM Ha OTpaciu
MEXIYHApOJTHOTO TIpaBa. Takum o0pa3oMm, ¢ OJHON CTOPOHBI, B JUCCEPTAITMOHHOM
WCCJICIOBAHUH TI0J] «MEXIYHAPOJHBIM TYMaHHUTAPHBIM MPABOM» KaK OTPACIBIO
MEXIYHAPOJHOTO  TpaBa  TOHUMAINCh  MEXKIyHapOIHO-TIPABOBBIE  HOPMHEI,
CHEIUATbHO CO3JaHHBIC ISl 3allUThl JKEPTB BOOPYKEHHBIX KOH(MJIUKTOB U
OTpPaHUYCHHS CPEJICTB M METOJIOB BEICHHS BOWHBI, a «MEKIyHAPOIHOE MPABO IMpaB
YeJIOBeKa» pacCMaTpUBAJIOCh KaK OTpaciib, COCTOSAMIAs M3 COBOKYITHOCTH
MEXTYHAPOHO-TIPABOBBIX HOPM, TOCBSIIICHHBIX PETYJIUPOBAHUIO OCHOBHBEIX IIpaB
YeJloBeKa W JIeATEIbHOCTH MEXKIyHApOJHBIX OpraHoB mo ux 3ammure. C apyrou
CTOpOHBI, OBUIO OOOCHOBaHO, YTO TMOJAXOJ K aHalu3y COOTHOIIEHUS
HETMOCPEICTBEHHO HOPM MEXIYHApPOIHOTO IMpaBa, PETYJIUPYIOMUX OCHOBHBIC MpaBa
YeJIoBeKa B BOOPYKEHHBIX KOH(JIMKTAX, MOJDKEH OCHOBBIBATHCS HA CYIIHOCTH WU
COJIep)KaHUM OTIEITHHBIX HOPM, a HE HAa WX MPHUHAMICKHOCTH K MEXKIyHAPOTHOMY

IIpaBy IIpaB 4YCJIOBCKa HIIM MCKAYHAPOJHOMY I'YMAHUTApPHOMY IIpaBy, TaK KaK 3Ta
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KJ1accuuKalus He UMEET YETKUX KPUTEPHUEB, HE SIBISETCS PE3yJIbTaTOM HAy4YHOTO
KOHCEHCYCa M HE OTPaXKaeT BOJIO CAMHUX CO3JaTeIed HOPM MEXTYHAPOIHOIO MpaBa.

Bropas rnaBa nuccepraunu «l paHUIbl MPUMEHEHUS MEXYHAPOIHOIO IIpaBa
MIpaB YelI0BEeKa B BOOPYKEHHBIX KOH(PJIMKTaX» HAUMHAETCS ¢ maparpaga, B KOTOpOM
JaeTcs MPaBOBOE 000CHOBaHME pacupocTpaHeHHUs cepsr JICUCTBUS
MEXJyHAPOJHOTO TMpaBa TMpaB 4YeJIOBEKAa Ha BOOPYKEHHbIE KOH(JIMKTHI.
MexayHapoaHble JOTOBOPBI MO IpaBaM 4YeJIOBEKA MNPOAOJDKAKT JEHMCTBOBATH B
BOOPY’KEHHBIX KOH(IMKTaX, 32 MCKJIIOUEHHEM CIIydaeB, KOTJa OOpaTHOE MpsMO
YKa3aHO B HX TEKCTaX, KaK 3TO CJEJIaHO, K Mpumepy, B MexaMepHKaHCKOU
KOHBEHIIMA O HACWUJIbCTBEHHBIX MCYE3HOBEHUAX 1994 r. Psang MexayHapoaHBIX
JOTOBOPOB  MPEAYCMAaTPUBAIOT TMPABO TOCYIAPCTB JI€JIaTh OTCTYIUICHUS OT
COONIONICHUST PsA/la TIEPEYMCICHHBIX B HHUX IIpaB, Hajaras IMPU 3TOM CEpPbE3HBbIC
OTPAaHUYEHHUS KaK MaTEPUAIIBHOTO, TaK U MPOLECCYyaTbHOro Xapakrepa. OrpaHudeHus
MaTepHaJbHOTO XapakTepa 3aKIIYaloTCd B HEOOXOAUMOCTH COOJIOCTH TPHHITUII
MPOMOPUAOHAIBHOCTH, & TAKKE B YCTAHOBJIEHUH MOCTOSTHHO PACIIUPSIEMOrO 3a CUET
MOCTYNaTEIbHOTO  Pa3BUTHUSI  NPAKTUKKA  MEXKIYHApOAHBIX  CYIEOHBIX U
KBa3UCYy/I€OHBIX OPraHOB CHUCKAa TE€X MpaB U CBOOOJ, OT KOTOPHIX HE JOMYCKAETCs
OTCTyIUIEHHE. B mpomeccyalpHOM  IUIaHE  NpaBO  JAedaTh  OTCTYIUICHUS
(dhopmanu3oBaHO: HaJIeKAIEe YBEOMIIEHUE SIBISIETCS 003aTEIbHBIM YCIOBUEM IS
€ro UCIOJIb30BaHMA.

[TpuHUMNIanbHAST BO3MOXKHOCTh MPUMEHEHUS HOPM MEXIYHApOIHOTO IMpaBa
MIpaB 4€JIOBEKa B BOOPYKEHHBIX KOH(JIMKTaX €Ile HEe O3HA4YaeT, YTO TOT WU HHOU
MEKTyHApOIHBINA JOTOBOP OYy/IEeT ACMCTBOBATh B KOHKPETHOW CUTyallUH, IO3TOMY BO
BTOPOM mnaparpade pacCMaTpUBAECTCS NMPUMEHEHUE MEXIYyHApOJAHOTO IMpaBa IMPaB
yenoBeka ratione loci. OCHOBHbIE TMPOOJIEMBbl MPUMEHEHUS] MEXTyHAPOIHBIX
JIOTOBOPOB B IPOCTPAHCTBE CBSI3aHBI CO CIy4asiMHM, KOT/a JNECHUCTBUS JIUL, TOBEICHUE
KOTOPBIX BMEHAETCS 3TOMY FOCYJapCTBY, MPOUCXOMASAT 3a MPEAEIAMH €T0 TPAHHULL, YTO
MOXET HUMETh MECTO B CIy4Yae HENOCPEACTBEHHOIO YyYacTHUsl TOCyAapCTBa B
MEXIYHApOIHOM 158)0%1 HEMEXTYHAPOJHOM BOOPYKEHHOM KOH(JIUKTE,

MPOUCXOJIAIIEM 32 PyOEKOM, B TOM UHCII€ B CIyyae OKKyMNalllU, a TaKXKE B CBS3H C
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MPEOCTaBIECHUEM ITUM TOCYAapCTBOM CBOMX BOEHHBIX ()OPMUPOBAHUN IJIS y4aCTHS
B MUPOTBOPYECKHUX OIEpaIUsX.

B 1uccepTalMOHHOM — HMCCIEIOBAaHWHM  AHAIM3HPYETCS  BO3MOXKHOCTH
AKCTEPPUTOPUATILHOTO OPUMEHEHHUSI  YETBIPEX  MEXIyHApOJIHbBIX aKTOB:
MexayHapoIHOTO MakTa O TPaXAAHCKUX M TOJUTHYECKHX TMpaBax 1966 r.,
KonBenuuu o 3ammuTe npas yeaoBeKa U OCHOBHBIX cBO00A 1950 r. 1 AMepuKaHCKUX
JIeKnapalii TpaB M oO0sS3aHHOCTEeW dYenoBeka 1948 T. M KOHBEHIIMHM O TIpaBax
yenoBeka 1969 r.

B 1. 1 ct. 2 MexayHapoaHOro MakTa O rpakAaHCKUX U MOJTUTHYECKUX MpaBax
MPEyCMOTPEHO, YTO «KaxkJoe ydacTByroumee B HactosiuieMm [lakre I'ocymapcTBo
o0si3yeTcs yBakaThb U oOOecleuuBaTh BCEM HAXOASUIUMCS B TMpelenax ero
TEPPUTOPUM U TIOJI €ro IOPUCAUKIMEH JHMilaM IpaBa, MpU3HABAaeMble B HACTOSIIIEM
[TakTe», omHaKo elle ¢ NPUHATUA cooOpaxkeHuW mo neny «/lonez Bypeoc npomus
Ypyeeas» Komuter no npaBam 4enoBeKa PACIIUPUTENBHO TOJKYET 3TO MOJIOKEHUE,
UCXOJsl U3 TOr0, YTO JAHHBIA MEXIYHApOJHBIM JIOTOBOP PACIpPOCTPaHSET CBOE
JIEUCTBUE Ha Clly4yau, KOTJa WHAWBUJ HAXOIUTCA MOJ HOPUCIUKIIMENH rocyaapcTBa
BHE MPEJEIOB €ro Tepputopuu. [Ipu 3ToM ycTaHOBIEHUE IOPUCTUKIIUU CBA3BIBACTCS
B IMEPBYIO OYEpEab C BO3MOXKHOCTHIO BMEHUTH JIEIHUE TOCYyAapCTBY — YUYACTHUKY
[Takra.

EBponeiickuii cya 1o npaBaM 4e€JI0BEKa, HECMOTPS Ha CEPHE3HOE OTCTYIICHUE
OT yXe HapabOTaHHONW K TOMY BpPEMEHU TMPAKTUKH  PACCMOTPEHUS
AKCTEPPUTOPHUATBHBIX ClTydaeB MpuMeHeHus: KOHBEHIIMU O 3alluTe MpaB 4yesioBeKa U
OCHOBHBIX CBO0OJ B jene «bankosuy u op. npomus bBenveuu u opy2ux wecmnaoyamu
eocyoapcme-unenos HATOy, B UTOre, Kak 3TO CIEAYyeT U3 pelieHu no aenam «llao
u op. npomus Typyuuy n «Ano-Ckeunu u Op. npomus Benukobpumanuuy, TaKXKe
MPU3HAET BO3MOXKHOCTh YCTAHOBJICHHS IOPHUCAMKIIMHM TOCYJapCTBA-OTBETUHMKA Ha
OCHOBAaHHUU OCYILIECTBJICHUS MM HE TOJbKO 3PGEKTUBHOTO KOHTPOJIS Haj
TEPPUTOPUEH, HO «BJIACTU U KOHTPOJISH» HAJ JHIAMHU, YTO MOXET UMETh MECTO B

pe3yabTaTC NPUMCHCHHA BOOPY)KGHHOﬁ CHIJIBI.
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N3 pemennii MexxaMepUKaHCKOW KOMHUCCHM IO IIpaBaM YEJIOBEKa, a TAKKE
MexaMEepUKaHCKOTO CyJa II0 IIpaBaM YEJIOBEKa CIEAYET, YTO OHH IPHU3HAIOT
BO3MOKHOCTh NPUMEHEHHsSI AMEPUKAHCKUX JEKJIapallii U KOHBEHUUU ratione loci K
SKCTEPPUTOPUAIBHBIM  CIy4asM HOPUMEHEHUsT CUJIbl B TeX Clydasdx, KOrjaa
rocyAapcTBO OCYHIECTBISIET 3()(PEKTUBHBIA KOHTPOJIb HAJ TEPPUTOPHUEH, a TaKXKeE B
ClIy4asXx, KOTJa OHO OCYUIECTBIIIET KOHTPOJIb HAJT JTULIAMH.

Ha ocHOBaHMM NpOBENEHHOrO aHAIN3a TEKCTOB MEXIYHApOIHBIX JTOrOBOPOB
II0 IIpaBaM YEJIOBEKAa M IMPAKTUKU WX NPUMEHEHMS JENAeTCA BBIBOJ O TOM, YTO
MEXIYHAapOJHOE MPABO MPaB YEJIOBEKA MPUMEHUMO K BOOPYKEHHBIM KOH(MIUKTAM,
IIPOUCXOTAIIMM 33 MpPEAelaMu TEPPUTOPUHM TOTO WM HHOIO TOCyJapcTBa —
y4aCTHHUKA MEXIYHApOJHOIO JOTOBOpa B TOM CJIydae, €CIH 3TO TOCYyAapCTBO
ocyulecTBisieT 3(QQPEKTUBHBI KOHTPOJIb HAJ TEPPUTOpPUEH, TJAe HMEET MECTO
KOH(DJIMKT, WM €CIM >KEPTBbl HApYLIEHUH HAXOJWIHCh I0J] €ro «BIACThIO U
KOHTPOJIEM.

B  Tperbem maparpadge aHanM3UPYIOTCS  NpPOOJIEMBbl  MPUMEHEHHS
MEKyHApOJHOIO IIpaBa IIpaB YEJIOBEKA ratione personae. Bce neuCTByrOmMe
MEKTyHapOIHBIE IOIOBOPHI 110 ITPAaBAM YEJIOBEKA OCHOBAHBI HA TOM, YTO aJpeCaTaMu
00s3aHHOCTEM MO COOJIIOJICHUIO TIpaB YeJIOBEKa BBICTYIMAIOT TOCYAapCTBa, 4YTO
IIPEANOJIAraeT — B MPELYCMOTPEHHBIX 3TUMH JOTOBOPAMU CIydastX — BO3MOKHOCTD
KEPTB HapyILIEHUs OOpaTUThCS B CIELUAIBHO CO3JaBa€MbI€ OpraHbl ¢ kajo0oi Ha
JUL, YbM [JEHCTBUSA MOXHO BMEHUTh TOCYAapCTBYy—ydacTHUKY. Cneuuduka
BOOPYKEHHBIX KOH()JIMKTOB 3aCTaBIsET IIPOAHANIN3UPOBATH NENCTBUE
MEXIYHApOJIHO-IIPABOBBIX HOPM B OOJIACTH MpaB YEJOBEKAa — KaK JOTOBOPHBIX, TaK
U OOBIYHO-IIPABOBBIX — C MO3UUUU UX NPUMEHUMOCTH K APYIMM akToOpam: BO-
IIEPBBIX, K MEXIYyHAapOJHBIM OpPraHU3alMsIM, KOTOPbIE AKTUBHO Y4YaCTBYIOT B
YpEryJMpOBaHUM  KOH(UIMKTOB, a  BO-BTOPBIX, K  HENPABUTEIbCTBEHHBIM
OpPraHW30BaHHBIM BOOPYKEHHBIM TPYyIIIaM, KOTOPBIE MOTYT BBICTYIIaThb B KayeCTBE
HOCHTEJIeH MyOJIMYHOM BIACTH.

Yro Kacaercs MEXIYHApPOJIHbIX OpraHU3alMMi, TO OJHON U3 IJIaBHBIX IPOOIeM

M C TOYKHU 3pCHUIA IIpaBa, U C TOYKH 3PCHUS YCTAHOBJICHUA U KBaJ'II/I(l)I/IKaLII/II/I (1)aKTOB
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SABJISIETCA pa3rpaHUyYEHUE OTBETCTBEHHOCTU MEXIY MEXKIYHapOJAHOW OopraHu3aiuei
U TOCyJapCTBAMU B TOM CIly4yae, €CIM OIepanus NTPOBOAWIACH MOJ 3ATUIOU
MEXIYHAapOJHOW opraHusauvu. B cuTyanum, koraa 3a NOpeaOCTaBISIONIUM
KOHTUHIECHT TOCYJapCTBOM COXPAHSAETCS KOHTPOJb 32 IPOBEICHUEM OIEpPALUH,
OMpaBIAHO HCIOJIb30BaHUE TecTa «I(PPEKTUBHOIO KOHTPOJS», MPEAIOKEHHOTO
Komuccueilr mexaynaponnoro mnpaBa B IIpoekte crareil 00 OTBETCTBEHHOCTH
MEXIyHAPOAHBIX opraHuzanui. IlpencraBnsiercs, 4To B CBETE€ ABYX OCHOBHBIX
(akTOpOB — BO-TIIEPBBIX, TOrO, YTO B OOJBIIMHCTBE CIy4aeB TrOCyAapcTBa HE
OTKa3bIBAIOTCS OT KOHTPOJIS 3a JACJIETMPOBAHHBIMU BOSHHOCTYKAIIIUMU MOJHOCTHIO,
a BO-BTOPBIX, OTCYTCTBHUSI A(PPEKTUBHBIX MEXAHU3MOB, KOTOPbHIE TMO3BOJSIIN OBl
KEepTBaM HAPYUICHUN MOJIYyYUTh BO3MEIICHUE OT MEXIYHApOIAHBIX OpraHu3aluil, —
MOAXOJl, TMO3BOJIIONIMNA YYUTHIBATH (PAKTHUUYECKYIO CHUTyalldl0 H, B CIydae
ycTaHOBJIeHUSI 3(PPEKTUBHOTO KOHTPOJS CO CTOPOHBI T'OCYJIapCTB, MPUBIEKATh K
MEXKIyHAPOJHOW OTBETCTBEHHOCTH MMEHHO JTUX CYOBEKTOB MEXKIyHAPOJIHOTO
mpaBa, SBJISIETCSI OOOCHOBAHHBIM M TO3BOJSET B OOJIbIIECH CTENEHU OOECIEeUUTh
3alIUTy IIPaB YEIOBEKA.

Btopoit mpoOiiemMHON KaTeropued muIl SIBISIOTCS HEMPaBUTEIHCTBEHHBIC
OpraHU30BaHHBIE BOOPYKEHHbBIC TPYIIIBI: €CJIM CETOAHS YK€ HUKTO HE OCHapuBaeT
00SI3aHHOCTh TAaKUX TPYII, B ClIydyae HUX YydyacTHs B BOOPYKEHHOM KOH(QIUKTE,
coOJII0AaTh HOPMBI MEXKIyHApOJHOTO TYMAaHUTAPHOTO IpaBa, TO BO3MOXKHOCTb
paclpoCTpaHEHUsT MEXKIYHAapOJAHO-NPABOBBIX 00s3aTENILCTB B 00JIACTH  TpaB
YeJIOBEeKa HAa HMX KaK Ha aKTOpOB, YbW JEUCTBUSI HEJIb3s BMEHHUTH TOCYIapCTBY,
ABJISIETCS IPEIMETOM OCTPOM HAYyYHOU TUCKYCCHMU.

HecMoTpss Ha B3aMMOCBSI3aHHOCTh M B3aMMO3aBUCUMOCTh OCHOBHBIX HpaB
YeJIOBEKa, KaTajor MpaB sBIAETCS AeAUMbIM. COOTBETCTBEHHO, €CIU UCXOAUTH U3
TOT0, YTO HEMPABUTEIHCTBEHHBIE OPraHU30BAHHBIE BOOPYKEHHBIE TPYIIIbI 00J1a1at0T
CIIOCOOHOCTHIO BBICTYIATh B KAYECTBE HOCHUTENIECH MEXTyHApPOJHBIX 00s13aTEIIbCTB B
objlacT TpaB YelOBEKa B HEKOTOPOM YacTh, MX OOBEKTHMBHAsT HECIOCOOHOCTH
BBITIOJTHATH BECh KATaJIOT MpaB YeJIoBeKa HE JOJDKHA CIIY>KUTh OCHOBAHUEM JJISI TOTO,

YTOOBI OTpULATh UX CBA3AHHOCTH TCMU IIpaBaMH, KOTOPBIC OHU MOT'YyT CO6JIIOI[aTB.
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Pa3BuTne MexayHapOAHOTO IpaBa 3a MOCIEIHUE JBA JECATUIETUS MPUBEIO K
3aKpEIUICHUI0 HWHCTUTYTa HEMOCPEICTBEHHON MEXKIYHAPOIHOW OTBETCTBEHHOCTHU
WHJMBUJOB 32 COBEpUICHHWE MEXIYHApOAHBIX TmpecTyrmienuit. Hopmbl 00
OTBETCTBEHHOCTH SIBJISIFOTCSI BTOPUYHBIMU IO OTHOIIEHUIO K MAaTepHUaTbHO-ITPABOBBIM
HOpMaM, YCTaHABJIMBAIOIIMM COOTBETCTBYIOIIME IpaBUia IMOBEAECHUS, OJHAKO TO,
YTO MEXAYHApPOJHBIE CYJbl MOTYT HPHUBJICYb WHJHMBUJIOB K OTBETCTBEHHOCTH Ha
OCHOBE MEXKIYHAPOJHOIO IMpaBa, MHUHYS HAIWOHAIBHYIO CHUCTEMY FOCTHUIINH,
O3HayaeT, 4YTO 00s3aTeNbCTBA MO COOJIOJACHUIO ASTUX HOPM BO3JIOKEHBI Ha
WHJIMBUIOB MEXIYyHApOJHBIM MPABOM HEMOCPEICTBEHHO. JTO 00s3aTeNbCTBa,
YCTAHOBJICHHbIE KaK MCTOYHUKAMH MEXIYHAPOAHOTO T'YMAaHUTApPHOIO MpaBa, TaK U
UCTOYHUKAMHU MEXJAYHAPOJHOTO TMpaBa IMpaB 4dYeloBeka. Takum 00pa3oMm, K
YTOJIOBHOM OTBETCTBEHHOCTH 32 HapYLICHUE MEXYHAPOJHOIO MPaBa MpaB YeJIOBEKA
MOTYT OBITh HPHUBJICYEHHI MHAMBUILI BHE 3aBUCUMOCTH OT TOr0, KaKyl) CTOPOHY
BOOPY>KEHHOTO KOH(JIMKTa OHHU TpencTaBisuiv. boiee Toro, 3a mocnenuue 15 net
n3MeHmwnachk npaktuka opranoB OOH, koTopble cTanu HapsAay ¢ MEXIYHApOIHBIM
TYMaHUTApHBIM  MPAaBOM  YKa3blBaTh  HA  HEOOXOJIUMOCTh  COOJIIOJEHUS
HEMPAaBUTEIHLCTBEHHBIMU ~ OPTraHU30BAaHHBIMH ~ BOOPYXEHHBIMU  TpyHnaMu |
MEXIYHApOJHOrO IpaBa MpaB 4esoBeka. llonokeHns o mpaBax 4YENOBEKa TAKKE
GurypupytoT B MHOTOYHMCJIEHHBIX  COTJIAIIEHHSIX  MEXKIY  CTOPOHAMH
HEMEXIYHapOAHBIX KOH(PIUKTOB. BCE ATO CBUAETENBCTBYET O TOM, UTO MPOUCXOAUT
pacuiupenue chepbl TPUMEHEHHST MEXKIYHApOJHOTO IpaBa MpaB yejoBeKa ratione
personae 3a cueT (POPMHUPOBAHUSA MEXKAYHAPOJHOTO OOBbIYAs, B CHIy KOTOPOTO
o0si3aTeNbcTBA MO COOJIIOJECHUIO OCHOBHBIX MpPaB YENOBEKa BO3JAraloTcsi M Ha
HEMPaBUTEIHCTBEHHYIO CTOPOHY BOOPYKEHHOTO KOH(IIHMKTA.

B Tperbeil riaBe quccepTalid pacKpPBIBAKOTCS MPEACTABICHHBIE B HAYYHOU
JUTEPATYpE, a TaKkKEe B MPAKTUKE TOCYJAPCTB M MEKIAYHAPOJHBIX OpraHU3alUl
TEOPHUH, ONKACHIBAIOIINE MOPSAOK COBMECTHOTO MPUMEHEHUS HOPM MEXITYHAPOIHOTO
TYMaHUTApHOTO MpaBa M MEXIYHAPOAHOI'O IMpaBa MpPaB YEIOBEKA: KOHKYpPEHTHas,

KOMILNUICMCHTAPHAA U HHTCIpalliOHHAas.
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B nepBoM nmaparpade npencraBieHa KOHKYPEHTHAsT TEOPHS, IPEACTaBUTEIN
KOTOpOH, TpHW3HABas MPUMEHUMOCTh MEXKIYHApPOIHOTO IpaBa IpaB dYEJIOBEKa B
BOOPYKCHHBIX KOH(DIUKTaX, HCXOOAT W3 HEBO3MOXXHOCTH OJHOBPEMEHHOTO
MPUMEHEHUsT 00EMX OTpacied MeEXIYHApOIHOTO TMpaBa, yKa3biBas B KadyeCTBE
IEHTPAIBHOTO apTYMEHTAa Ha XapaKTep MEXKIYHApOJIHOTO TYMAaHWTAPHOTO IpaBa B
uenoM Kak lex specialis. OaHako npuMeHeHue NpuHIUNa lex specialis Ha ypOBHE
IEJBIX OTpaciiell MEXIyHapOIHOTO TpaBa HEKOPPEKTHO, TaK KaK AITOT MPUHIIUI
MOKET UCIOJIb30BAThCS B JIBYX BapHaHTaX: KaK CIIOCO0 TOJKOBAaHMS WM KaK CIIOCO0
paspeiienuss kojutm3uil. B mepBom cimywyae mnpuMeneHue lex specialis Oyner
NPUBOJANTh K TOMYy, 4YTO Oojee ChenuaabHbIM HOpMaM OyIeT OTAaBaThCs
MPEUMYIIECTBO TIPH TOJIKOBAHUH; OOIHE HOPMEI MPU ATOM TaKKe MPUHUMAIOTCSI BO
BHUMaHWE, BBICTyNas (OHOM JJIi TNPUMEHCHHS  CHCIUAIBHOW  HOPMBI.
COOTBETCTBEHHO, WCIIOIH30BAHUE HTOTO MPHUHITUAIIA TIPH TOJKOBAaHWUU HE IO3BOJISET
BBIBECTH HEMPUMEHUMOCTh HOPM MEXIYHApOJHOTO IIpaBa IMpaB delioBeka. Bo
BTOPOM CIly4ae YCIIOBHEM TpUMEHEHUsS lex specialis sABISETCS HaIW4YUC
HOPMATHBHOW KOJUIM3WU, T. €. OH HE MOXET ObITh MPUMEHEH Ha YPOBHE OTpacieu
mpaBa. BbBIBOA, OCHOBaHHBI HAa NPUMEHHMOCTA B BOOPYKEHHBIX KOH(IMKTaX
MEKTyHApOIHOTO0 TYMaHUTApHOTO MpaBa Kak lex specialis, HE MOXKET ObITh BEPHBIM U
VYUTBIBasE BCIO  YCJIOBHOCTh  TPOBEACHHUS  TPaHUI] MEXIy  OTPACISIMH
MEXTYHApOJHOTO TpaBa.

KoMmmemeHnTapHass Teopus, KOTOpOH TIOCBSIIEH BTOPOii maparpad,
O0asupyercs Ha TOM, YTO HOPMBI OOEWX OTpaciied YacTUYHO TEPECEKAIOTCS WU
B3aMMOJIOTIOJTHSIOT IPYT ApyTa. MeXayHapoIHBIE TOTOBOPHI IO MpaBaM YelIoBeKa U
M0 MEXIYHAPOJAHOMY T'yMaHUTAPHOMY IMPaBYy HE TOJBKO HE MCKIIOYAIOT B3aMMHOU
MPUMEHUMOCTH, HO U 3a4acTYI0 COJEPKAT CCHUIKH, TPSIMO YKa3bIBAIOIIWE HA OTO.
CraHOBNIEHHNE KOMIUIEMEHTAPHOTO TMOJXO0/Ja K COOTHOIICHHUIO IMpaBa BOOPYKEHHBIX
KOH(JIMKTOB U MEXIYHApOJHOTO MpaBa MpaB 4YeJIoBEKa Hayajaoch B cepeauHe 60-x
rr. XX B. u 06110 00ycioBieHO ABYyMs (hakTopamu. Ha yHUBEpcaibHOM YpOBHE ObLIH
MPUHSATHEI OCHOBHBIE MEXIYHAPOIHBIE JOTOBOPHI IO TpaBaM YeIOBEKAa, B KOTOPHIX

OBILI10 YCTAaHOBJICHO, YTO OT psja IIpaB U CBO6OI[ HCJIB3s ACIaTh OTCTYIUICHUA HU IIPpU
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Kakux o0cTosiTeabcTBaX. Jpyrum hakTopom, MOBIHUSABIIUM HAa U3MEHEHHE MOAX0/a K
COOTHOLIEHUID MEXIAYHAPOJHOTO IIpaBa IMpPaB YEJOBEKA M MEXIYHAPOIHOIO
TYMaHUTApHOTO TMpaBa, CTaJl0 YBEJIMYEHUE YHUCIA BOOPY>KEHHBIX KOH(IUKTOB
HEMEXIYHApOJAHOTO XapakTepa. JTO MOCTABWJIO HA MOBECTKY AHS HEOOXOJIUMOCTb
MEXIYHApPOJHOTO 3aKPEIUICHUST TMPaBWJ, HANpPaBICHHBIX HA 3allUTy KEPTB
HEMEXIYHAPOAHBIX KOH(PIUKTOB. JIaKOHMYHBIX TOJIOXKEHUU CT.3, oOmed as
yeThipex JKeHEeBCKUX KOHBEHIIMH, ObLIO SBHO HenocTaTo4Ho. [lo GosbiioMy cuery,
ATa 3ajJaya He ObUla perieHa W nociie npuHsaTHs Brtoporo JlomogHUTENbHOTrO
nporokosa 1977 r. Mexay TeM s PEryJIMPOBAaHHUS HEMEXKITYHAPOIHBIX
KOH(JIMKTOB, 3a4aCTy10 BO3HUKABIIIUX MEXKITY MPaBUTEIbCTBEHHBIMU
BOOPYKEHHBIMM  CHJIAMA M HENPABUTEIbCTBEHHBIMM  OPraHU30BAaHHBIMU
BOOPYKEHHBIMU TPYINIAaMH, BIIOJIHE MOTJIM MPUMEHATHCA HOPMBI MEXIYHAPOIHOTO
IpaBa paB YEJIOBEKA.

e 0 KOMIIEMEHTAPHOCTH HOPM MEKIAYHAPOAHOIO T'YMAaHUTApHOIO IIpaBa
M MEXKIYHApOJIHOTO MpaBa IpaB YEJIOBEKA pa3AeistoT OCHOBHble opranbl OOH,
Cogert no npaBam yenoBeka (panee — Komuccus mo mpaBam yenoBeka), KoMmuteT mo
IpaBaM YeJIOBEKA, a TAKXKE PETHOHATIbHBIE MEXKAYHAPOIHBIE OPraHbl, 3aHUMAIOIUECS
3alIATOM IIPaB YEJIOBEKA.

B Tperbem mnaparpade packpblBalOTCS COJIEpXKAHUE U OCOOEHHOCTHU
VWHTETPALMOHHOW TEOPUH, KOTOpas 3aKJIIOYAeTCs B MPU3HAHUU €AUHOW MHPUPOJbI
HOpPM o00eux OTpacieil, KOTOpble COEAUHSIOTCS U (HOPMUPYIOT €IUHOE IIETOE.
CylHOCTh HHTETPALlMOHHOW TEOPUU MPU ITOM HE CBOJUTCA K OOBEIUHEHUIO
MEXIYHAPOIHOTO TYMAaHUTAPHOTO IIpaBa U MEXIYHAPOJHOTO IIpaBa IpaB YeEJIOBEKA
IO OJHUM HAWMMEHOBAHWEM, a4, HAIPOTUB, OCHOBBIBAECTCA HA IPUMEHECHUU
MHAYKTUBHOI'O METOJA, KOI'a UCCIIEAYIOTCSA U COIIOCTABIISIOTCS OTIEIbHBIE HOPMBI U
Ha OCHOBE 3TOr0 aHajiu3a «CHU3Yy BBEPX» JIE€NAeTCid BBIBOA OO0 HMMEIOIIEH MECTO
WHTETpanuu. B 4acTHOCTH, aHAIU3UPYETCSI BO3MOXKHOCTh OOBEMHEHUSI 3TUX HOPM
M0 COJIEPKaHUIO, CTPYKTYPE, a TAKKE MO MOPSAKY GOPMUPOBAHUS.

I[To coxep:kaHui0 HOPMBI MEXKAYHAPOJHOIO TyMAaHUTAPHOIO MpaBa U

MCKAYHAPOJHOI'O IIpaBa IIpaB 4YCJIOBCKA, K KOTOPBIM MOKCT OBITH IMPpUMCHCHA
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KaTeropus CyObeKTUBHBIX MyOJUYHBIX MpaB, pa3/ieleHbl Beiea 3a MexyHapoaHbIM
cynom OOH Ha Tpu rpynmsl: mepBas rpyimna COCTOMT W3 HOPM O0EuX OTpacliiei,
BTOpasi — TOJBKO U3 HOPM MEXKIyHApPOJHOIO MpaBa MpaB YEJIOBEKA, a TPEThsl — U3
HOPM MEXyHapOIHOT0 TYMaHUTAPHOIO MpPaBa.

OcoOblif MHTEPEC — KaK B TEOPETUYECKOM, TaK U MPAKTUYECKOM IIaHE —
MpeCTaBIAeT cepa COBNAJCHUS MPEIMETOB PETyIUPOBAHUS ITUX OTpaciei, u AJis
TOro, 4TOOBI BBISICHUTH, KaK HOPMbI MEXIYHApOJHOTO TYMAaHUTapHOTO MpaBa M
MEXyHApOJHOTO TIpaBa TMpaB YEJIOBEKAa COMPATAlOTCA JIpyr C  JAPYrom,
aHAJM3UPYETCS CTPYKTYpa CyOBEKTUBHBIX MyOJIMYHBIX MIPAB U KOPPECTIOHAUPYIOIINX
UM oOs3aHHOCTe. OOOCHOBBIBAETCA BBIBOJ O TOM, YTO COOTHOIIEHHUE ITHUX HOPM
MOXET OBITh TMPEJACTAaBICHO B BHAE 0a30BOM KOHCTPYKIHMH, KOTJa HOPMBI
MEXKIyHAPOJHOTO TYMAaHUTApHOTO IMpaBa BBICTYNAIOT B Ka4eCTBE MUHUMAIbHOU
IJIAHKW IS OTFPaHUYEHUs TMpPaB YEJIOBEKAa B BOOPYKEHHBIX KOH(MIUKTaX. ITO
O3Ha4yaeT, 4YTO HOPMBI MEXKJYHApOJAHOTO TYMAaHMTApPHOTO TIpaBa BIUCHIBAIOTCA B
oOIllyl0  CTPYKTYypy TpaB ueloBeKa, 3adUKCUPOBAHHBIX B  HCTOYHUKAX
MEKIyHApOHOTO MpaBa MpaB YelOBEKa, B KAUECTBE «IPE/EIOB OrpaHUYCHUN» MpaB
yenoBeka. [IlpuMeHeHue TakoW KOHCTPYKIMHM BBIBOJAMTCS M3 COOTHOIICHUS
OTCTYIUIEHHUSI OT OO0S3aTENbCTB MO COOJIOJICHUIO IMPaB YEJIOBEKAa W OrPAHUYCHUIO
MpaB YeJOBEKa B BOOPYKEHHBIX KOH(IUKTAX.

B cBeTe 3TOrO0 BRIBOJA Jlajiee pa3pelaeTcs BOIPOC O TOM, I'/I€ HMEHHO JIOJKHA
pacronaratbCs MUHHMMaJibHas IUIaHKA, OTPAaHMYMBAIOIIAS TOCYJAapCTBa B TOM, Kak
Ja7IeKO OHU MOTYT 3alTh B OOpb0O€ C IPyroil CTOPOHON BOOPYKEHHOTO KOH(DIIUKTA,
OrpaHUYMBasi MpaBa YEJIOBEKa WM OTCTYIasl OT COOJIIOJEHUSI CBOUX OOSA3aTEIbCTB.
Snpo npaB yenoBeka, KOTOPHIE HEb3sl OTPAHUYUTH JIaXK€ B CUTyallMd BOOPYKEHHOTO
KOH(QIMKTa, (HOPMUPYETCS U3 TpPEX OCHOBHBIX MCTOYHHKOB. I[lepBblii 0Oy0K
MCTOYHUKOB  COCTAaBISIOT TMPEXKIE BCETO TMOJOXKEHUS  YHUBEPCAIBHBIX H
PErHOHANBHBIX MEXAYHAPOJIHBIX JOTOBOPOB MO IIpaBaM YEJIOBEKAa, B3AThIC B
KOHTEKCTE TMOCHEAYIOMed MPAKTUKU UX NPUMEHEHHS, a TaKKe MEXIyHapOIHO-
MpaBoOBble OObIYAW, 3AKPEIUIAIONIME MpaBa YeEIOBEKa, KOTOpPbIE HE MOTYT OBITh

OTPaHUYEHBl B CHUTyallMM BOOPYKEHHOro KoH(pukTa. BTOpoil OIOK MCTOYHMKOB
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COCTaBIISIIOT JOTOBOPHBIE U OOBIYHBIE HOPMBI MEXIYHAPOJHOIO T'YMaHHUTAPHOTO
mpaBa. OTH MpaBuja CHEUHUAIBHO CO3/aBaIUCh C I1EIbl0  3aUKCUPOBATH
MUHUMAJIbHBIE CTaHAAPTHl TYMAaHHOCTH B CIy4ae BOOPYKEHHOTO KOH(MIUKTA H
SABJISIIOTCSL PE3YJbTATOM YyuyeTa 3TOM 0CO0O0U cUTyaluu, T. €. OHU MPEICTABISIOT
co00l TOT MUHUMYM, KOTOPBIM OCTaeTcs Jlaxke Mocie yyeTa NoTpeOHOCTe BOCHHOM
HeoOxonumoctu. Hakowen, TpeTtuid OJOK  MpEACTaBISeT COOOH  HOPMBI
MEXIYHApOJIHOIO YIOJOBHOIO IIpaBa, 3alpeniatone COBEPIICHUE NPECTYIUIEHUI 10
o0leMy MEXIyHAapoJAHOMY TpaBy. B wutore B jAucceprald MOPUBOJIUTCS
JNEUCTBYIOIIUN HA YHUBEPCAJIbHOM YPOBHE CIHUCOK IMpaB, KOTOPBIE HEIb3s
OTPaHUYUTD, U 3aIIPETOB, OT KOTOPBIX HEJIb3s OTCTYIUTb.

Hakonern, moMruMO BO3MOXHOCTH BCTpaMBaHUsI MPUHSATHIX B Pa3HOE BpeMs U
3a)MKCUPOBAHHBIX B PA3JIUYHBIX  HMCTOYHMKAX  HOPM  MEXIYyHApOJHOTO
TYMaHUTApHOTO TIpaBa W MEXIYHApOJHOIO IIpaBa IIpaB YEJIOBEKA B E€IUHYIO
CTPYKTYpPY CYOBEKTHUBHBIX MYOJWYHBIX MpaB, MHTErpaIusi HOPM MEKTyHAPOJIHOTO
TYMaHUTApHOTO TpaBa U MEXJIYHApOJHOTO MpaBa MpaB YEJIOBEKA MPOUCXOAUT U B
npoiiecce GOPMUPOBAHUS MEXKTYHAPOTHO-ITPABOBBIX OObIYAEB.

Bropoii pa3gen auccepranuu «PaspenieHue MOTEHHUAJBHBIX KOJJIU3UI
MKy HOPMAMH MEKAYHAPOAHOI0 TYMAHUTAPHOIO MPaBa U MEKAYHAPOIHOI0
NpaBa NpaB 4YeJ0BeKa» COCTOUT U3 TPEX TJIaB.

YerBepTas riaaBa o3ariapieHa «Komin3uu MeXIyHapOJIHO-IIPABOBBIX HOPM
U TIOPSIZIOK UX Pa3pEeIICHUsD.

B nepBom maparpade packpblBalOTCS  CJIOXKUBIIMECS B  Hayke
MEKIyHAPOJIHOTO MpaBa y3KUN U MIUPOKUNA MOAXObI K TOHSATUIO «KOJUTU3HS HOPM.
B ornuuue oT y3KOro mojixoja, COCTOSINIETO B MPU3HAHUHU TOJIBKO JBYCTOPOHHHUX
KOJUTM3HM, B paMKaxX MIUPOKOro MOJXO0Ja B KaueCTBE KOJUIU3UHU PAcCMaTpPUBAIOTCS
MPOTUBOPEUMST  MEXIy  OOs3BIBAIOIIE W YNpPaBOMOYHMBAIOUIEW  HOpPMaMH
(0OITHOCTOPOHHUE KOJUTU3HH). CyuectByroniue MPOTUBOPEUHS MEXKTY
NEUCTBYIOIIUMUA  HOPMAaMHU  MEXAYHAapOAHOTO  TyMaHUTAapHOrO  TpaBa |
MEKIyHApOJHOTO TpaBa IMpaB 4YeIOBEKa OTHOCITCS K HOPMATHUBHBIM KOJIJTU3USIM B

IIUPOKOM CMBICIIC, IIPCACTaBIIAA co0OM YacTUYHBIC OJHOCTOPOHHHUC KOJIIU3HMU.
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Bmecte ¢ TeM, B CHIy HEONMPEACICHHOCTH TIOHATHS «KOJUTM3US HOPM» B
MEXIYHApOJTHOM TIpaBe, B ITUCCEPTAIIUU OTCTAMBACTCS TO3HUITUS O TOM, YTO HENB3S
YXOIUTh OT MPOOJEMBI CYIIECTBOBAaHUS JIBYX HE IMOJTHOCTHIO COBMECTHMBIX HOPM
TOJIBKO 3a CYET OTPHUIAHUS HAIWYUAS MEXIYy HUMHU JABYCTOPOHHEW WM TIOJTHOU
KOJUTH3UH.

Bo BTopoM mnaparpade cymMMHpOBaHBI OCHOBHBIC IIpaBWjIa pPa3PEIICHUS
KOJUTM3UH MEXIy HOpPMaMH MEXIYHApPOJHOTO TMpaBa, KOTOPHIE MOTYT OBITh
MPUMEHEHB W K Pa3pelieHHI0 KOJUTM3WA MEXKIy HOpPMaMU MEXIYHApOIHOTO
T'YMaHHTAPHOTO MpaBa W MEXKIyHApPOJTHOTO MpaBa MpaB YEIOBEKa: 3TO lex superior
derogat legi interiori, lex posterior derogat legi priori, a Takxe lex specialis derogat
legi generali. B xauecTBe Hanbosee MPUEMIIEMOTO crioco0a pa3perieHus KO3
MEXIy HOpMaMH ATHUX OTpacjeil ompaBIaHO paccMaTpuBaTh NMPUHIUI lex specialis
derogat legi generali. OqHako TOYHOE COJEpKaHHE 3TOTO MPUHIUIIA JO CUX IOP
OCTaeTCs TUCKYCCHOHHBIM, TaK KaK MpejyiaraéMble B HayKe MEXKIyHAPOJIHOTO MpaBa
KpUTEPUH IS OTIPE/ICTICHUSI TOTO, KaKkasi HOpMa SIBJISIETCSl CIIEIUaIbHOM, a KaKas —
oOmeit, pazusaTca. C yuyeToM 3THUX OOCTOSITENBCTB B JIUCCEPTAIMU Jajiee NETAIbHO
AHAMM3UPYIOTCS JIBE OCHOBHBIE KOJUTM3WHM MEXKIy HOPMaMU MEXIYHApPOIHOTO
TYMaHUTAPHOTO MpaBa U MEXTyHApOIHOTO TIpaBa MpaB YEJIOBEKa: ITO MPOTUBOPEUNE
MEXIYy 3alpeToOM IMPOU3BOIHHOTO (yYMBINIJICHHOTO) JHIICHUS XWU3HH W TPaBOM
KOMOATaHTOB MPUHUMATH yYacTHE B BOCHHBIX JEHCTBUSX, a TAK)KE MEXKIY 3alPETOM
MPOU3BOJIBHOTO JIUIICHHUS CBOOOABI M MPABOM WHTEPHUPOBATH BOCHHOIUICHHBIX H
TPaXIAHCKUX JIHII 10 MEXTYHAPOTHOMY TYMaHUTAPHOMY TIPABY.

IIsaTas rnaBa «[IpaBo Ha )XU3HB B BOOPYKEHHBIX KOH(MIUKTAX» pa3jciicHa Ha
nBa maparpada.

B mepBom maparpade aHaau3upyeTCs MPaBOMEPHOCTH JIMINICHUS YXU3HHU B
X0JIe BOOPYKEHHOTOo KoH(paukTa. C TENpI0 YCTAaHOBUTH, JCUCTBUTEIBHO JIH
CYIIECTBYET KOJUTH3US MEXIy HOPMaMH MEXIYHAPOIHOTO TYMAHUTAPHOTO IMpaBa U
MEXIYHApOJHOTO TpaBa MpaB YeJIOBEKa MPH PEIICHUU BOMPOCAa O MPABOMEPHOCTH
JUIICHUS JKU3HU B BOOPY)XCHHBIX KOH(MIMKTAX M, €CIU Ja, TO KaK OHAa JOJDKHA

paspemarbCia, B JUCCEPTAIMH BHAYAJIC AHAIMUSUPYCTCA COACPKAHHUEC HOPM
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MEKIyHAPOJHOTO TYMAHUTApPHOTO MpaBa, PETYIUPYIONINX MPUMEHEHHE JIETAIbHOU
CUJIBl B BOOPYXEHHBIX KOH(JIMKTax, W 3aTE€M aHAJIU3UPYETCA, UYTO MPUBHECITU B
ME3KTyHapOIHO-TIPABOBOE peryJupoBaHue 3TOTO BOIIpoca MIPUHSTHE
MEKIyHAPOJHBIX JIOTOBOPOB B OO0JACTH MpaB YEJIOBEKa, a TAKXKE MOCIEIyIoIast
MpaKkTUKa MEXIyHApOJHBIX CYJIEeOHbIX U KBa3HCYJIEOHBIX OpPraHOB MO UX
MIPUMEHEHHUIO.

[TonoxkeHuss MeEXAYHAPOJHOTO TYMAaHUTApHOTO IpaBa, PETYJIUPYIOIIUE
MPAaBOMEPHOCTb TMPUMEHEHUS JIETAIbHOM CHJIBI B BOOPYXEHHBIX KOH(JIMKTaX,
pa3ielieHbl Ha TpPU OCHOBHBIE Tpynmbl. [lepByl0 COCTaBISIOT HECKOJBKO
CIEUANIBHBIX MPUHIMIIOB MEXKIyHApOJHOTO0 T'YMaHHTapHOTO IpaBa, K KOTOPBIM
OTHOCSITCSL ~ MPUHLUMIBI  TYMAaHHOCTH,  pa3fiuyus, MNPONOPLUHOHAIBHOCTH U
MPEI0CTOPOKHOCTH, OTPAHUYCHHUS BOIOIOIINX B BEIOOPE CPEJICTB U METOJIOB BEICHUS
BOWHBI, a TaKXe HEONpaBJaHHO NpPEeJAaHHbI 3a0BEHUI0 TMPUHLUI BOCHHOM
HEOOXOIMMOCTH.

Ko BTOpOII rpynne oTHOCATCS MpaBuia, MOCBIIIEHHbIE KIacCU(DUKAIMK JIUIT B
BOOPY)KEHHBIX KOH(MIUKTaX. B oTiamume OT MCTOYHMKOB MEXKIyHAPOIHOTO
rYMaHUTapHOTO MpaBa, IPUMEHUMBIX B MEXIYHAPOIHBIX KOHPIUKTAX, OTCYTCTBYIOT
KaKk JIOTOBOpPHBIC, TaK M OOBIYHO-TIPABOBBIC HOPMBLI O KJacCH(MHUKAIUK JIUI B
HEMEXIYHApOJAHBIX BOOPYKEHHBIX KOHQIHMKTax. B nccienoBannu 000CHOBBIBACTCS
BBIBOJl O TOM, 4YTO pa3yMHBI KOMIPOMHCC MEXIY 3allUTOH TIpa)xkAaHCKOro
HaceJeHWs W BOCHHOM HEOOXOAUMOCTBIO MOTJIO OBl 00€CHeYuTh NPUMEHEHUE
«cOanaHCHUPOBAHHOTO TMOAXOJIa», B paMKax KOTOPOTO B KadyeCTBE «TPakKHaHCKHX
JTUI» B HEMEXKYHAPOJHBIX KOH(JIMKTAaX pacCMaTPUBAIOTCA BCE JIMIlAa, KOTOpPHIE HE
MPUHAJJIEKAT K BOOPYKEHHBIM CHJIaM MPABUTEILCTBEHHON CTOPOHBI KOH(PIUKTA WIH
K HEMPaBUTEJIbCTBEHHBIM OPraHU30BAaHHBIM BOOPY>KEHHBIM TpYyIIaM, HAXOIAIIAMCS
1MoJT KOMAaHJOBaHWEM JIMIla, OTBETCTBEHHOTO 3a CBOMX MOJYMHEHHBIX IIepe.
CTOpPOHOM KOH(DIMKTA, U TOMUYUHSIONMMCS BHYTpeHHeH nucuumuinHe. [Ipu stom
YJIEHbl «OPTaHU30BAHHBIX BOOPYXKEHHBIX TPYMI», YIOBIETBOPSIOIINE KPUTEPHUSIM,
MPEABSIBIAEMBIM K MOJOOHBIM TPyHIaM B MEXIYHAPOJIHBIX KOH(MIUKTAX, TOTKHBI

pacCMaTpuBaTbLCA KaK YTPATHUBIOHC 3aIlIATY OT HAllaACHHA Ha BpPEMs YJIICHCTBA B
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takoil rpynmne. COOTBETCTBEHHO, C TMO3UIIMH «HEMOCPEJCTBEHHOTO Y4YacTHsl B
BOCHHBIX JIEUCTBUSAX» JOJDKHBI OILIEHMBATHCS TOJIBKO OTAEIbHBIE JEHUCTBUSI HE
MOANAJAIONIUX TOJI 3Ty KATEropuio JUIll, T. €. K HUM HE JOJKHA MPUMEHSTHCS
KOHIIETIUS «JUISIIIETOCs Y4aCTHUs».

K Tperhelt rpynme HOpM TYMaHUTApHOTO MpaBa, UMEIIINX 3HAYEHUE MpPU
ONpPENICICHUH MPABOMEPHOCTH JIMIIICHUSI KU3HU, OTHOCSTCS HOPMBI, CBSI3AHHBIE C
KBaTu(dUKalMe MOBEACHUS TPaXJAAHCKUX JUI[ KaK MOANAJAIoOlIer0 WIH He
MOANAJAIOIIETO MO/ MOHATHE «HEMOCPEICTBEHHOE YU4acTHE B BOCHHBIX JIEUCTBUIXY.
Hecmotpst Ha onyOmukoBanue MexayHaponueiM Komurerom Kpachoro Kpecra
PYKOBOJICTBA MO TOJKOBAaHUIO H3TOr0 TOHSTHUSA, €ro CcojJepxKaHue TpeoOyeT
JnanbHEWIlero mposicHeHus. B yacTHOCTH, Uit TOrO, 4YTOOBI JEHCTBUE OBLIO
KBaTU(UIIMPOBAHO KaK «HEMOCPEICTBEHHOE YYaCTUE€ B BOCHHBIX JEUCTBUSX», K
yuiepOy, NPUYNHIEMOMY KaK BOGHHBIM, TaK U FPaXXTaHCKUM 00bEKTaM, HEOOXOAUMO
MpEeAbSABIATh TPEOOBAaHHE O JOCTHXKEHUU XOTsSI Obl MUHUMAJIbHOTO pa3mepa. Ilox
MOHSATUE «BOCHHBIE JEUCTBUS» JOJDKHBI NOAMNAAAaTh HAMaJeHUs HE TOJbKO Ha
BOCHHBIC 1I€JIM, HO W Ha JHI, HAXOMSIINXCS «BO BIACTU» CTOPOHBI KOH(DIUKTA.
Kpome Toro, mus menedt kBamuuKalMu TpaxJaHCKOTO JIMIla B KayecTBE
MIPUHUMAIOIIET0 HEMOCPEICTBEHHOE YyYacTHE B BOCHHBIX JIEUCTBUSAX HE OMPABIAHO
npeabsBIeHHEe TpeOoBaHUS 00 0053aTENbHOM HAJIMYUM CBSI3M MEXKIY HHUM H
CTOPOHOM BOOPY>KEHHOTO KOH(IJIUKTA.

B kadectBe cnemylomiero JTamna  HCCIEAyeTCs, KaKk IMPUMEHEHUeE
MEXJYHAPOJHBIX  JIOTOBOPOB MO IMpaBaM 4YeJoBEeKa U HUX  TOJKOBAaHHE
MEKTyHAPOIHBIMH CYJIEOHBIMU U KBa3UCYJACOHBIMU OpraHaMH OTPa3UIOCh Ha 00IIeM
MOAXO0JI€ K TPOBEPKE MPAaBOMEPHOCTH NPUMEHEHHS CHJIBI B BOOPYXKEHHBIX
KoH(HMKTax. B pe3ynapTare Takoro aHaiusa J1e1aeTcs BbIBOJ O TOM, YTO U3MEHWIOCH
TOJIKOBAHME MEXKJIYHAPOJHBIX JIOTOBOPOB IO MpaBaM YeEJOBEKa, 3aKPEIUISIIOIIUX
MpaBO Ha KU3Hb. MPUMEHEHHE KpPUTEPUEB aOCONMIOTHOW HEOOXOAUMOCTU H
MPONOPIMOHAIBHOCTH HE CBOJUTCS MCKIIOUYUTENIHHO K TEM HOpMaM, KOTOpPBIE
3aKperyieHbl B MCTOYHMKAX MEXIyHApOJHOrO0 T'yMaHHUTAPHOIO IpaBa, TEM CaMbIM

yxKecTodasi TpeOOBaHUS K MMPAaBOMEPHOCTH MPUMEHEHUS CUIIbl. B UTore kK Bompocy o
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MIPAaBOMEPHOCTHU JIUIIEHUS KU3HU B BOOPYKEHHOM KOH(DIJIUKTE MPUMEHSIETCSI OOIIHIA
TECT, COTKAaHHBIM U3 MOJIOKEHUN KaK MEXyHapOJHOIO MpaBa MpaB yeloBeKa, TaK U
MEXJYHAPOJHOTO TYMaHUTAPHOTO TMpaBa. OTOT «UHTETPUPOBAHHBIN»  TECT
YUYUTHIBAET 3aMpeiaronine HOpMbl MEXIYHAPOIHOTO T'YMAaHUTAPHOIO MPaBa, a TAKKE
npeaycMaTpUBaeT NPUMEHEHHE KpUTEpHUEeB aOCOIIOTHOW HEOOXOAUMOCTH H
MPOINOPIIMOHAIBHOCTH.

JloGaBieHue K MEXAYHAPOJHOMY T'yMAaHUTAPHOMY MPaBYy MEKIYHAPOIHBIX
HOPM B 00JIACTH MpaB YEJIOBEKA KAK PETYJISITOpA TEX ke OOIIECTBEHHBIX OTHOIICHUM
MO3BOJISIET CYILIECTBEHHO OTPAaHUYUTH CBOOOJY NEMCTBUU IO BHIBEICHHUIO Bpara u3
CTpOsI 3a CYeT TMpPUMEHEHUs TecTa Ha aOCOJMIOTHYI0 HEOOXOAUMOCTh H
MPONOPIIMOHAIBHOCTh TPUMEHEHHS CUJIbl. JTO MOBBIIIAET IJIAHKY TPeOOBaHUM MO
CPaBHEHHUIO CO B3ATBIMH OTACIBHO HOPMaMHM MEXKIYHApOJAHOTO TYMaHHUTApHOTO
MpaBa: MOMUMO TOTO, YTO MPEANPUHUMAEMOE B paMKax BOOPYKEHHOTO KOH(DIUKTA
NEUCTBUE MOJDKHO OBITh MPOMOPIHMOHAIBHO IEIH MOO0eIUTh MPOTUBHUKA, OHO
JOJDKHO OBbITh enje W a0CONIOTHO HEOOXOAMMBIM, YTO MPEANOJaracT OLEHKY
COOTBETCTBHSI MPHUMEHAEMBIX CPEACTB W METOJOB KOHKPETHOM yrposze H,
COOTBETCTBEHHO, NOOYKJAaeT BHIOMPATH Ty JUHUIO MOBEACHUS, MPU KOTOPOM OyneT
MPUYUHEH HauMeHbIui yiepO6. [lpu 3ToM MexayHapoIHOE MpaBO MPaB yeTOBEKa
HEe TpeOyeT HEBO3MOXHOIO: BO3MOXKHOCTh NPHU3HATH JEUCTBUA MO MPUYHUHEHUIO
Bpe/la MPOTUBHUKY JIETUTUMHBIMH COXPAHSETCS, XOTS M B HECKOJIBKO YPE3aHHOM
BHUJIE.

Bo BTOpOoM maparpade packpbIBaroTCs cojepkaHue U cdepa mpUMEHEHUS
00sI3aHHOCTH pacclieoBaTh ciiydau TMOeNu JII0JIel B CBSI3U C MPUMEHEHHUEM CHJIbI B
BOOPY>KEHHBIX KOH(]IHMKTax. B TO BpeMsi Kak HU YHUBEpCAJIbHbIE, HU PErMOHAIbHBIC
MEXKIyHApPOJIHbIE JOTOBOPHI B 00JIaCTH MpaB YEJIOBEKa OOSI3aHHOCTH MPOBOJUTH
paccneoBaHue THOENHU JIIOACH MPSMO HE 3aKPEIUISIOT, MEXAYHAPOIHbIE CyAcOHbIE U
KBa3UCy/leOHble OpraHbl  BBIBEJIM  CYIIECTBOBAHHE JTOM  MpolleCCyalbHOM
00SI3aHHOCTH, TOJIKYsl MpPaBO Ha KWU3Hb B COBOKYMHOCTH C 0053aTEIbCTBOM
cobmoaaTth u  o0ecrneuuBaTh  COOMIOJIGHHE COOTBETCTBYIOIIMX  JIOTOBOPOB.

OO0s13aHHOCTH MPOBOJUTH paccieIOBaHUE MPOJIOHKAET JEHCTBOBaTh U B CUTYallUU
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BoopykeHHOoro koH(pmukra. Ecimu Komurer mno mnpaBam uenmoBeka OOH
MPUIEPKUBACTCS MTO3UINHU, YTO OOSI3aHHOCTH PACCIEAOBAaHUS PACIPOCTPAHSIIETCS Ha
ClIydau NpEeAIojaracéMblX HapyUICHHH NpaB 4YeJ0oBEKa, TO EBpomeunckuil cya Mo
mpaBaM uejoBeka U MekaMepUKaHCKUU CyJ MO MpaBaM 4elOBeKa UAYT Jaibllle,
TpeOys 3P(HEeKTUBHOTO pacclieIOBaHUS BCEX CIIy4aeB MPUMEHEHUS JIETAIbHOM CHIIBI,
HE MPOBOS PA3IUYUsL MKy «IOJULIEUCKUMUY» U «BOCHHBIMU OTIEPALIUSIMU.

[ToctynaTt o TOM, 4YTO MO3UTHUBHBIE 00S3aTEILCTBA, BHITEKAIOIINE U3 MpaBa Ha
KU3Hb, BKJIIOYAIOT OOS3aHHOCTh TOCYJApCTB MPOBOJUTH PAaCCIEIOBaHUE BCEX
CIydyaeB HACWIbCTBEHHOM CMEpPTH, OBLI paclpoCTPaHEH MEXIyHAPOIHBIMU
CyeOHBIMM U KBa3UCYACOHBIMU OpraHaMH 3alllUThl MPaB YEIOBEKA U HAa CUTYAIUIO
BOOPY>KEHHBIX KOH(IUKTOB. Kak cieacTBue, o0053aHHOCTh TOCyJapcTBa IO
paccieJOBaHUI0 OXBATHIBAET HE TOJIBKO CUTYallMH, KOTJa HEJIb3s TOUHO YCTAHOBUTD,
OT YbMX PYK MOCTpajan 4yelOBEeK, HO U CHUTYalluH, KOT/a MPUMEHEHUE CUJIbI SIBHO
BMEHSIETCSI  ONIMO3UIMOHHBIM  TpymnmnaMm. boinee Toro, »3Ta  00S3aHHOCTH
pacIpoCTpaHseTCs U Ha T€ CUTYallMH, KOT/Ia B KAYECTBE MOCTPAJIABILIETO BHICTYHAET
CpakaBleecss JUIO. B wuTOore cymiecTBOBaHUE MpolecCyalbHOW OOSI3aHHOCTH
MIPOBECTH paccielOBaHNUE OOCTOSITEIbLCTB TMOEIM HE 3aBHCUT OT TOTr0, ObLT WU HE
ObLT HApYIIIEH MaTEepUATbHO-TIPABOBOM 3aMpeT Ha MPUMEHEHUE CUIIBI.

Cdepa npumeHeHns 00513aHHOCTH O PACCIICIOBAHUIO CIydaeB rudenu Jroaei
B TOM BHUJIE, B KAKOM OHa ObLa BBIBEJIEHA B MPAKTHUKE MEKYHAPOJHBIX OPraHOB IO
3alllUTe TMpaB YEJIOBEKa, pPACHpPOCTPAHSIETCS TOpa3fo Jajblle IMOJOKEHUI
MEXyHAPOJHOTO TYMaHHTapHOTO TpaBa. 3a WCKIIOYEHUEM CIydaeB THOeu
BOCHHOIUICHHBIX W WHTEPHUPOBAHHBIX, MEXKJYHAPOJAHOE T'YMAaHHTApPHOE IMPABO HE
BO3JIaraeT OOS3aHHOCTH pACCIENOBaTh KaXIbId Ciiydyaid TPUMEHEHUS CHUJIbI,
MPUBEAIINNA K JIETaJTbHOMY HCXOAY, OTrPaHUYUBASICh TEMH, KOTOpPbIE MOTYT OBIThH
KBaJTU(UIIMPOBaHbI B Kauye€CTBE BOEHHBIX MpeCTyIJIeHW. XOTd B 3TOH 00JacTH
nepeceueHust 00enx oTpaciel MeXIyHapOJHOE TYMaHUTAPHOE MPABO TAKKE TPeOyeT
MIPOBEJICHUS PacCieIOBaHUs BHE 3aBUCUMOCTH OT TOr0, KaKOW HMMEHHO CTOPOHE
KOH(JIMKTAa BMEHSETCS MPUMEHEHHUE CUJIbI, 3TO SIBJISIETCSI COCTABISIONICH JeCTBUS

MPUHIININA «WIH CyIH, WIH BblAaiy. HecoBnanenune napaMeTpoB chepbl IPUMEHEHHUS
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00SI3aHHOCTH  paccliefoBaTh Cllydyau THOeNH JoAed B  X0/I€ BOOPYKEHHBIX
KOH(JIMKTOB B COOTBETCTBUM C MEXIAYHAPOAHBIM TyMaHUTAPHBIM TIPaBOM H
MEXKyHAPOJHBIM TMPABOM I[IPaB 4YEJIOBEKA HENb3s NPU3HATH MPOTUBOPEUUEM:
MOSIBUBIIMCH TO3][HEE, MpaBa YeJIOBEKa JOMOJHUINA O0SA3aTEIbCTBA, HAJIOKCHHBIC
MEXIyHAPOJHBIM TYMaHUTapHbBIM TIPaBOM, BBeJIs Ooyiee CTporue TpeOOBaHHS K
COOJIIOICHUIO TIpaBa Ha KU3Hb B CUTYyallMd BOOPYKEHHOro koH(pukTa. Bompoc o
TOM, ObUIO JU MoJ4aHue pa3pabOoTYMKOB JKEHEBCKUX  KOHBEHIHMH U
JIOTIOJTHUTENBHBIX MPOTOKOJIOB IO TOBOAY IPOBEICHUSI paCCIEIOBaHMUS BO BCEX
CydasiXx «KBaTU(GUIUPOBAHHBIM», BpSAI JHU SBISETCS YMECTHBIM, TaK Kak
MEXKIyHApOJHOE TYMaHUTApHOE MPABO SIBHO 3a(PUKCHUPOBAIO MUHUMAJIBHBIM HAOOP
oOsi3atenbcTB. Pacminpenne ero 3a cueT HOPM MEXAYHAPOJIHOTO IpaBa IpaB
YeJIOBEKa, COOTBETCTBEHHO, HE MOXET pPacCMaTpuBaThCi KaK HapyIICHHE
MEKIyHApOJHOTO T'yMaHUTApHOIO IIpaBa, HA0OOPOT — BBINOJHEHUE TPEOOBAHUN TTO
MPOBEJICHUIO PACCIICIOBAHMS BCEX CIIy4aeB THOENM JIOAEeH CIyXUT 1Henu Ooiee
TIIATEILHOTO U IOOPOCOBECTHOTO UCIOIHEHUS 0053aTENbCTB MO MEXIYHAPOJIHOMY
r'yMaHUTapHOMY MPAaBY.

Ilecras raaBa «IIpaBo Ha cBOOOAY JIMYHOCTH B BOOPYKEHHBIX KOHPIUKTAX)
COCTOMT M3 YEThIpEX naparpagos.

B nepBom naparpade naercs kinaccupukanus U pacCKpbIBalOTC 0COOEHHOCTH
creuu(PpUYECKUX JJii BOOPYKEHHBIX KOH(DJIUKTOB BHUAOB JHIIEHUS CBOOOHI,
KOTOpBbI€ ypEryJIUpOBaHbl WM YIOMSHYTHl B HCTOYHHUKAX MEXYHAPOJIHOTO
r'YMaHUTapHOTO IMpaBa.

Bo Bropom maparpadge  wucciegyercs — mpoOjieMa  COOTBETCTBUS
WHTEPHUPOBAHUSI B BOOPYKEHHBIX KOH(JIMKTAX MPHUHIIMITY 3aKOHHOCTH JIMIICHUS
cBOOOABI. JIJi1 TpOBEpPKM 3aKOHHOCTH JIMIIEHUS CBOOOJBI B BOOPY>KEHHBIX
KOH(QIMKTaX B JUCCEpPTAllMd MPEIJIAracTcs HCHOJb30BaTh BBIBOAUMBIN U3
MPUMEHUMOCTH HOPM MEXKJYHAapOJAHOTO IpaBa IIpaB uYeJloBeKa IMOJXOJ, B
COOTBETCTBHUM C KOTOPBIM JIMIIIEHHWE CBOOOJBI JOJKHO OCHOBBIBaThCA Ha
JIOCTATOYHOW U aJIEKBaTHOW MPaBOBOMl Oa3e, OTBeuarolieil TpeOOBaHUSIM MPABOBOI

ONPEAECICHHOCTH.  Perynupyrommue  MHTEPHHUPOBAHHE B MEXKIYHAPOJHBIX
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BOOPY>KEHHBIX KOH(IHKTax HOpMBI Tperbeit u UeTBepToit JXKeHEBCKMX KOHBEHIIMIM
OTBEYAIOT JTUM TpeOOBaHMSIM, B OTJIMYME OT HUCTOYHUKOB MEXIyHAPOIHOIO
T'YMaHUTApHOTO IpaBa, IEUCTBYIOIIUX B HEMEXKAYHAPOIHbIX KOH(pIrKTax. Hu obias
cT. 3 XKeneBckux koHBeHuMil 1949 r., Hu Bropoi J[OMOJHUTENBHBIA OPOTOKON HE
YIOJHOMOYUBAIOT CTOPOHBI KOH(DJIMKTa HAa UWHTEPHUPOBAHUE, HE COJEpPXKaT
OCHOBAHUM JUISI TAKOrO 3aJ€pKaHUd H HE 3aKPEIUISIIOT COOTBETCTBYIOIIYIO
npouenypy. YINOMUHAHUE «HUHTEPHHUPOBAHUS» BO BTOpoM mpoTOKOIE CKOpee
HEOOXOJIMMO TPAKTOBAaTh KaK CTpeMJICHUE, MPUHUMAas BO BHUMaHHE de facto
UCIIOJB3YEMOE B HEMEXKJIYHApOAHBIX KOH(IMKTAX JIMIIEHHE CBOOOJBI BHE PaMOK
YrOJIOBHOTO pa30MpaTesibCTBa, YCTAHOBUTH TAPAaHTHM TYMAaHHOTO OOpallleHHs C
naHHOM kareropued sun. Takum o0pa3oM, CChbUIKA HUCKJIIOYUTEIBRHO Ha
MEXIYHApOJIHOE TYMAaHUTApHOE IPaBO, B 4aCTHOCTU Ha BTopoil J[omomHUTENbHBIN
MPOTOKOJI, B KA4eCTBE MPABOBOTO OCHOBAHUS JUIsi NPUMEHEHHS TaKOro BHJIA
JUIIeHus cBOOOJIbI, KAaK MHTEPHUPOBAHUE, TPUMEHATHCS HE MOXkeT. BmecTe ¢ Tem
JAHHBIM BBIBOJ HE MCKJIIOYAET BO3MOKHOCTH YCTAHOBJICHHUS OCHOBAaHUMN A
WHTEPHUPOBAHUS W  NPOUEAYPhl €ro NPUMEHEHHS B  HEMEXIYHApPOIHBIX
BOOPY’KCHHBIX KOH(JIMKTaX B HAI[MOHAJIBHOM IMpaBe€ TOCYJApCTB WJIM B HHBIX
HMCTOYHHMKAX MEXIYHAPOJAHOTO MPABA.

B Tperbem mnaparpade anamuzupyeTrcss Apyro mnpoOJIEMHBIN BoOMpoOC,
BO3HHUKAKOUIMA B  MPOLECCE COBMECTHOTO IMPUMEHECHUS  MEXIYHAPOIHOTO
TYMaHUTApHOTO MpaBa U MEXKIYHAPOAHOTO MpaBa IPaB YEIOBEKA K CUTyalHsIM
JUIIEHUST CBOOOABI, @ HMMEHHO — COOTBETCTBUE NPUYUH, KOTOpHIE CIIyXkaT
OCHOBaHUEM ISl TPUHSTUS PEIICHUS O JHIIEHUU CBOOOJBI B BOOPYKEHHBIX
KOH(JIMKTAaX, TPeOOBAHUSM, BBITEKAIONIUM M3 ACHCTBHUS MEXIYHapOIHOTO IpaBa
mpaB uenoBeka. B 1enom cnemnuduka OCHOBAHUM [JIsi HMHTEPHUPOBAHUS B
BOOPYKEHHBIX  KOH(JIUKTaX, YCTAHOBJIICHHas  HOPMaMH  MEXIyHapOJHOIO
TYMaHUTApHOTO TpaBa, MPU ATOM COOTBETCTBYET 3ampery 3adUKCUPOBAHHOTO BO
MHOTUX MEXIYHapOAHBIX JOTOBOpax «IIPOU3BOJBHOIOY» JIMIIEHUS CBOOOIBI.
HckmroueHne CoCTaBisieT €BpPOIEKHCKAas CHCTEMA 3allUThl IPaB 4YEJIOBEKAa: HE

OTCTyNasi OT MOJIOKEHHU CT.5 M B oTcyTcTBHE pe3omoonun Cosera beszomacHoctn
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OOH, npuMeHUB MHTEPHUPOBAHUE, TOCYAAPCTBA—y4YaCTHUKN KOHBEHIIMU O 3aliuTe
MpaB 4YeJIOBEKa M OCHOBHBIX CBOOOJI TEM CaMbIM HapyliaT 3TOT MEXIYyHapOIHBIM
noroBop. B nene «Xaccan npomue Benuxobopumanuu» ECIIY mnpuszHam, 49to B
MEKTyHAPOIHBIX BOOPYKEHHBIX KOH(PIMKTAX AK€ B OTCYTCTBUE OTCTYILUICHHUS CT. 5
KonBeH1Mn 10JKHA TONKOBATHCS KaK JOIYCKAIOMIasi IPAaBOMEPHOE HHTEPHUPOBAHUE
Ha OCHOBAaHWH HOPM MEXKJIYHAPOJHOIO T'YMaHUTAPHOIO MpaBa. ITOT BBIBOJ, OJHAKO,
HE JOJDKEH PaCIpOCTPaHSATHCS HAa HEMEXIYHApOJHBIE BOOPYKEHHbIE KOH(IMKTHI,
r7ie, Y4YUThIBas MPOOEIbHOCTh HOPM MEXKIYHApPOJHOrO TyMaHHUTAPHOIO IIpaBa,
BIOJIHE OINPABJAHO JACHCTBHE HOPM MEXKJIYHAPOJHOrO IpaBa IPaB 4YEJIOBEKa B
MOJTHOM O0BEME.

B d4erBeprom maparpade BBIBOAATCS TI€pEUYEHb U COACPKAHUE
MPOLUECCYAIbHBIX IMpPaB W TAPAHTUWA, KOTOPBIE JOJKHBI  MPEIOCTABIATHCS
WHTEPHUPOBAHHBIM JIMI]aM B CBETE COBMECTHOTO MPUMEHEHHUS HOPM 00eHuX oTpaciei
MEXJyHApOJHOTO  MpaBa. B OTHOLIEHMH  BOOPYXEHHBIX  KOH(IUKTOB
HEMEXIYHAPOAHOIO XapakTepa YKa3blBAa€TCsI Ha UEHTPAIBHYIO pOJIb HOPM
MEXIYHApOJHOrO TMpaBa IMpaB YeJIOBEeKa. BwmecTe ¢ TeM MNpPHUHATHE HOBBIX
MEKTyHAPOIHBIX TOTOBOPOB (MPEkK/e BCEro B 001acTu 0OphObI C HACHIILCTBEHHBIMU
HMCUYE3HOBEHUSMHU), OOBEKTUBHOE YCWJICHME PpPOJM U 3HAYEHUSA PEIICHUM
MEXIYHAPOJHBIX CYJIE€OHBIX W KBAa3UCYJEOHBIX OpPraHOB IO IIpaBaM 4YeJIOBEKa
MPUBEIIM K TOMY, YTO HEU3MEHHOE SIAPO MpaB YEJIOBEKA, KOTOPhIE HE MOTYT OBIThH
OTPAaHUYECHBI, CYIIECTBEHHO YBEJIMYMWIOCh, UYTO CBHUJIETEILCTBYET 00 YCUJICHUU
3allUTBl  TpaB  4YeJIOBEKA B  BOOPYXKEHHBIX  KOH(PIMKTaX HE  TOJIBKO
HEMEXTYHAPOJHOT0, HO K MEXIYHAPOJHOIO XapaAKTEPA.

K mpoueccyanpHbIM MpaBaM, AEUCTBYIOIIUM B OTHOIIEHUH WHTEPHUPOBAHHBIX
JULl, OTHECEHbl TapaHTusi habeas corpus, TpaBO Ha MPOBEPKY 3aKOHHOCTHU
3a7iep)KaHusl  HE3aBUCHUMBIM M OECIPUCTPACTHBIM  OpraHOM, IpPaBO  OBITh
NpouH()OPMUPOBAHHBIM O TMPUYMHAX HMHTEPHUPOBAHUSA, NPaBO Ha IMOIYUYCHHE
IOPUANYECKON TTOMOIIH, a TaKXKE MPAaBO OBITh 3aPETHUCTPUPOBAHHBIM U COAEPKATHCS

B O(l)I/II_[I/IaJ'IBHO INPU3HAHHBIX MECTax COACPIKAaHUA.
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1. 3BAKVIIOYEHUE

[IpoBeaeHHOE HUCCIEAOBAHUE TTO3BOJISIET CAENIATh BBIBOJ O TOM, YTO PsJ HOPM
MEXIYHApPOJIHOTO TYMAaHUTAPHOIO MPaBa U MEXKIYHAPOIHOIrO ITpaBa MpaB YEJIOBEKa
HE MPOCTO KOMIUIEMEHTapHbI, a OO0BEAUHSAIOTCS U (OPMUPYIOT €AUHBIA MacCuB
MpaBUJI, PETyJIUPYIONIUX OCHOBHBIE ITpaBa YEJIOBEKAa B BOOPY>KEHHBIX KOH(IMKTaX.
B0O3MOXHOCTP HMHTETpAllMM HOPM MEXAYHApPOJAHOTO TyMaHUTApHOIO TIpaBa U
MEKIyHApOIHOTO MpaBa MpaB YeJIOBEKa B 00JIACTH 3alIUTHI MPaB YEJIOBEKA CIEAYET
U3 NPUMEHUMOCTH K HUM KOHCTPYKIMU CYOBEKTHBHBIX IYOJIUYHBIX IMpaB H
KOPPECMIOHAUPYIOIUX UM 00si3aHHOCTeH. WMHTerpanus HOpM o00eux oTpacieit
MEXIYHApPOJIHOrO MpaBa MPOSBISETCS MO JBYM HalpaBieHUSIM. Bo-nepBbIX, HOPMBI
MEKIyHApOJHOTO TYMAaHUTAPHOTO MpaBa Y4acTBYIOT B ()OPMUPOBAHUHU TIpeea s
OTpaHUYCHHUS] TOCYJIapCTBAMU IpPaB YEJIOBEKa B BOOPYKEHHBIX KoH(uuKTax. Bo-
BTOPBIX, IPAaKTUKa MPHUMEHECHUS JIOTOBOPHBIX HOPM MEXIYyHApOAHOTO MpaBa
EBponeiickuM cygom no nmpasam udenoBeka u Komurerom no npasam denoeka OOH
MO3BOJISIET CJeNaTh BBIBOJA O (OPMUPOBAHUU KOMIUIEKCHBIX TECTOB MPOBEPKU
MPAaBOMEPHOCTU JIMIIEHUS JKU3HU W JIMIIEHUS CBOOOJBI B BOOPYKEHHBIX
KOH(JIMKTaX, MPEXKJE BCEro HEMEXKIyHApOJIHOro Xapakrtepa. WHTerpanuu HOpM
MEXIYHApPOJIHOTO0 TYMAaHUTAPHOIO MpaBa U MEXKIYHAPOIHOIrO IpaBa MpaB YEJIOBEKa
CIOCOOCTBYET paciiupeHue cdepbl MPUMEHEHHUS MEXKIyHApOJHOTO IIpaBa IpaB
YeJIoBeKa B MPOCTPAHCTBE M MO KPYTY JUI, MPOUCXOjsiee Oiarogapsi 3BOTIOLUU
TOJIKOBAHHS JIEMCTBYIOIIUX MEXKIYHAPOJIHBIX JOTOBOPOB IO NIPaBaM YEIIOBEKA H
Pa3BUTHIO MEXIYHAPOIHOIO OOBIYHOIO MPABA.

ITo cyTu, B Bompoce NpUMEHEHHs CUIbl B OOEBBIX CUTYaIlUSIX HUCIOJIb30BAHUE
MPEIyCMOTPEHHBIX  MEXJIYHAPOJHBIM MPaBOM MpaB YEIOBEKA KPUTEPHUEB
a0COJIFOTHON HEOOXOJAMMOCTH U MPONOPLUHUOHAIBHOCTH OYyJIEeT MPUBOIUTH K TEM KE
pe3yibTataM, K KOTOPbIM IMpHUBEIO Obl U MPUMEHEHUE HCKIIOYUTEIBHO HOPM
MEXIYHApPOJIHOTrO0 TYMaHUTAPHOIO MpaBa. 3HAYEHUE HOBOTO MOAX0/Ia COCTOUT B TOM,
4yTO Oarojapsi eMy BHOCHUTCS SICHOCTh B OLIEHKY MPaBOMEPHOCTH MPUMEHEHUS CHUJIBI
BO BCEX HHBIX CHTyalusAX. Bo-NepBBIX, CHUMAKOTCA CIIOKHOCTH, CBSI3aHHBIE C

KBaTu(dUKaKMel cUTyaluu, a 3TO0 U MOJU(POHUYHOCTH OIEHOK, U TPYAHOCTH
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yCcTaHOBJIeHUS] (DaKTOB, W HOPUAUYECKUE CHOPHl O MHUHHUMAJIBHON TpaHUIlE
«BOOPYKEHHBIX KOH(JIMKTOB», W MpoOJieMbl KilacCu(PUKAMU KOHQPIMKTOB Ha
MEXyHAPOJHbIE M HEMEXJyHapoaHble. BO-BTOPBIX, CYIIECTBEHHO CHHUXKAETCS
BO3MOXXHOCTh TOCYJapCTBA MAaHUIIYJIUPOBaTh Kak ¢akTaMu, TaK U TPaBOM,
MpU3HaBas WIM HET HaJMYue BOOPYKEHHOTO KOH(IUKTA, OOBSBISIS Ty WU HUHYIO
OTEPAIUI0 «BOCHHOW», «O0€BOI», «aHTUTEPPOPUCTHUECKON» WM «IIOJULEUCKON.
B-TpeTbux, B yCIOBUAX OTCYTCTBUS MEXIYHAPOIHBIX MEXaHU3MOB IO KOHTPOJIO 3a
COOJIIOZICHUEM MEXIYHApOAHOTO TYMaHUTApHOTO IIpaBa, a Takxke Ooliee ueM
CACPKAaHHOM  MO3ULMM  TOCYAapCTB B OTHOIIEHUWHM  COBEPUICHCTBOBAHUS
JNEUCTBYIOIIUX MEXKIYHAPOJAHBIX HOPM 0cO00€ 3HAUEHHE MPUOOpETaeT BOZMOKHOCTD
XKEpPTB oOpaiatbcsi B MEXKAYHAPOJHBIE CyJeOHbIE M KBa3UCYJeOHBIE OpraHbl 3a
3alIUTOM CBOMX TpaB M B3bICKMBaTh KommeHcanuioo. [lpu »ToM mnpakTuka
MEXIYHAPOJHBIX CYJIEOHBIX U KBa3HCYJI€OHBIX OPraHOB, HECOMHEHHO, OyaeT
oboramaTe pa3BUTUE MIPABUJI, IPUMEHUMBIX B BOOPYKEHHBIX KOH(IUKTAX.

B uenom, B pe3ynbTaTe MHTETPAllMM HOPM MEXKIYHAPOJAHOTO I'yMaHUTAPHOIO
MpaBa U MEXIyHApOJHOrO IpaBa IMpPaB YeIOBEKa MPOUCXOAUT YCHUIJICHHE 3alUThI
MpaB 4eJI0BEKa B BOOPYKEHHBIX KOH(IUKTaX, UYTO, KaK MPEACTABIAETCS, 3HAMEHYET
MPUHIUNHNAIHHO HOBBIM BUTOK Pa3BUTHUS MEXIYyHApOJHOI0 MpaBa B TYMaHUTapHOU
coepe.

[IpencraBnsercsi, 4TO € TEYCHUEM BPEMEHHM TOSIBSITCS HOBBIE 00JIACTH
UHTETpallid HOPM 3TUX OTpaciei, 4TO MO3BOJUT B pe3yJibTaTe OyAylIUX HAyUHBIX
M3BICKAHUM KaK pacHIiupuTh W YTOYHUTH YXKE€ HapaOOTaHHBIE TEOPETUUYECKUE

npeacTaBJICHUA B 3TOM cq)epe, TaK U UCIIOJIB30BATh UX Ha ITPAKTHUKE.
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