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OBIIASA XAPAKTEPUCTUKA PABOTbI

AKTYaJlbHOCTh Te€Mbl JHUCCEPTALMOHHOIO MCCAeA0BAHUS OO0YyCIIOBIEHA
HEOOXOMMOCTBIO TOBBIIIEHUSI YPOBHSI MPaBOBOM KyJIbTYpbl HaceleHHs, OoJibllas
4acTh KOTOPOrO BHAMT B YIOJOBHOM IIpaBe JIMIIb KapaTeJbHOE HAyajo
Y HE YYUTHIBAECT T[IO3UTUBHOTO COJIEPKAHHUS HOPM, PETYIUPYIOIIUX YCIOBHUS
MPAaBOMEPHOCTA  OOCTOSITENIbCTB,  MCKJIOYAIOIIUX  MPECTYNMHOCTh  JICSHUS,
coaepkaluxcs B maBe 8 YroiaoBHOro kojekca PP, a Takke MHBIX HOPMATHUBHBIX
npaBoBbIX akTax. Psaa Hopm rinassl 8 YK PD BooO1ie He Haxo 4T NpUMEHEHUs, B TOM
yyuciie W NOTOMY, YTO OTCYTCTBYET €IMHAs CHUCTEMAa HUX THOCTPOEHUS U
COTJIAaCOBAaHHOCTH ¢ ApyrumMu HopMamu O6miei u OcoOeHHON YacTeil yroJoBHOTO, a
TAK)K€ MHOTO 3aKOHOIATEIbCTBA.

Kopennoro wu3mMeHeHus TpeOyeT ¥ MPAaBOBOE MBINIJICHUE COTPYIHUKOB
MPaBOOXPAHUTEIBHBIX OPraHOB, KOTOPOE, B TEPBYK OuYepe/lb, JOJDKHO OBITH
OpPUEHTUPOBAHO Ha OOECIEeUeHHE IpPaB YEJOBEKa, MPEXKJE BCEro, MOTEPIEBIIUX,
B cpepe yroJaoBHOM OCTUIINH.

3a4acTyr0 COTPYAHUKH IOJULHH, & TaKKE TIPAXKIAHE, CTPEMACH COBEPIIHUTH
OOIIECTBEHHO TOJIE3HbIE ACHCTBHUSA, NpPEceUb COBEPIICHHE MPECTYIUIEHUH U WHBIX
OOIIECTBEHHO OMAacHBIX IESHUMU, 3aJiepKaTh JIUIl, UX COBEPIIMUBIIHUX, OCYHUIECTBUTH
aKT KpailHell HEOOXOJMMOCTH WM JOCTUYb COIMAIbHO 3HAYUMON OOIIECTBEHHO
NOJIE3HOM 1IEJIM, BBIHYKJICHBl CAMHU COBEpIIATh NOCTYNKH, NPUYMHSIOIIAE BPEX
LIEHHOCTSIM, B MPUHIIMIE OXPAHIEMbIM YTOJIOBHBIM 3aKOHOM. FOpuanueckas OleHKa
MOJO0OHBIX JTEWCTBHI HEOUYEBHIHA, MOCKOJIBKY IO CBOMM BHEUTHUM MpPU3HAKAM OHU
COBNAJAIOT C COOTBETCTBYIOIIMMH JACSIHHUSIMH, MNPEIYCMOTPEHHBIMH YIOJOBHBIM
3aKOHOM.

HeoOxomumast o6opona, 3amepaHuE JHIA, COBEPIIMBIIETO MPECTYIJICHUE
WM WHOE OOIIECTBEHHO OMNACHOE JCsSHUE, KpalHsIs HEOOXOIUMOCTh U JAPYTHE
00CTOSATENbCTBA, YKa3aHHbIE B TIJaBe 8 YTroJoBHOTO Kojekca Poccuiickoit
@denepanyy, NOPEACTABIAIOT CcO00, HECOMHEHHO, OOIIECTBEHHO IOJIE3HYIO
NEATEIbHOCTh (32 UCKIIIOUEHUEM, 00CTOSTENIbCTB, IPEAYCMOTPEHHBIX CT. CT. 40 u 42
YK P®). [IpaBo Ha ee ocylIecTBIEHUE UMEIOT Bce 0€3 UCKITIOUCHHS TpakIaHe, a s
COTPYAHMKOB MpaBooxpaHutenbHbix opranoB (MBJI, ®Cb, PocrBapauu u npyrux)
SBJISIETCS TIPSAMON O00S3aHHOCTBIO, BO3JIOKEHHOW Ha HUX 3aKOHAMU U WHBIMHU
HOPMATUBHBIMU aKTaMH.

HeonHokpaTHble W3MEHEHHs YIrOJIOBHOTO 3aKOHOJATENbCTBA, IOTEPS WM
CUCTEMHOCTH, CEpbE3HbIE BHYTPM W BHENIHE  TOJUTHYECKHE  COOBITHSA,
3aTparuBaroOlIMe CaMH OCHOBBI HAIIEro TOCYJIapCTBa, 3aCTABISIOT IEPECMOTPETH
MOAXOAbl K YroJIoBHOW monutuke Poccuu, cTaBSIT HaydHOE COOOIECTBO Tepen
HEOOXOJAMMOCThIO OOpPaTUThCA K MBICIM O TMOATOTOBKE HOBOTO YTOJIOBHOTO
3aKoHoAaTeabcTBa (mocnenuue 10 jeTr mmpoko obcyxmaercs ero pedopma).
B nonHo#i Mepe 3TO OTHOCUTCS W K HMHCTUTYTY OOCTOSTENIBCTB, HCKIIOYAIOUIUX
MPECTYIMHOCTD JESIHUS, KOTOPbIE TPEOYIOT COBEPIIICHCTBOBAHUSI.

C MOMEHTa BCTYIUICHUS B CHJIy JEHWCTBYIOUIErO YTrOJOBHOI'O 3aKOHA MPOLLIO
oonee 20 7er, OAHAKO CIEICTBEHHAs, MNPOKYpOpCKas U cyAeOHas MpaKTUKa
OPUMEHEHUST HOPM 00 OOCTOSITENbCTBAX, MCKIIOYAIONIMX MPECTYNMHOCTb JEsSHUS,
JI0 CUX TIOp HE BbIpadoTasia €UHBIX MOAXO00B 0 Psiy TPUHIIMITHATBHBIX BOIPOCOB.
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Heb6e3ynpeunst C TOYKHU 3peHUs 3aKOHOAATEIbHOMN TEXHUKHU
U COOTBETCTBYIOIIME 3aKOHOJAATENbHbIE (OPMYIMPOBKU CTaTed, CoJepKalIuXcs
B I1aBe 8 YrosoBHOro kojaekca Poccutickoit ®enepanuu. Kpome toro, nmpobdieMHbIM
BOIIPOCOM OCTAaeTCsl COTJIACOBAHUE IIOJIOKEHUM HOPMATHBHBIX IIPABOBBIX AaKTOB,
PErIAaMEHTUPYIOIINX NPAaBOMEPHOE MNPUUYUHEHUE BpEda OXPaHSAEMbIM 3aKOHOM
nHrepecam, ¢ Hopmamu YK P® (B yactHOocTH, DenepanbHbIX 3aKOHOB «O MOIUIIUNY,
«O mportuBoneicTBUM Teppopusmy», «O dDenepanbHOil ciyx0Oe 0€30MaCHOCTH
U IPYTUX). DTO PETYJSITUBHOE 3aKOHOJATENbCTBO TAKXKE MOJABEPKEHO M3MEHEHHUSIM.
Hanpumep, B 2015 r. 6bun pacumpensl noaHoMmounst cotpyaHukoB @Chb Poccun
Ha IPUMEHEHHE CHUJIBL, CIIELHAIBHBIX CPEICTB U OPYKHUSL. !

BaxxHo 1 T0, 9TO0 HOPMBI 00 0OCTOATENHCTBAX, UCKITIOUAIOIINX MTPECTYITHOCTh
TIESTHUS, SIBJSIOTCS B OOJBITMHCTBE CBOEM JO3BOJIMTEIBLHBIMU, T.€. PACCUYNTAHHBIMU
Ha UX aKTUBHYIO peaju3alluio, KaK rpaxjaHaMH, TaK U JOKHOCTHBIMU JIMIIAMH,
OJIHaKO 0€3 TOCTATOYHBIX IOPUIUYECKUX MMO3HAHUM, JOMOTHUTENbHBIX Pa3bsiCHEHUH,
OCTAIOTCSl MAJONPUMEHUMBIMUA KaK COTPYAHUKAMHU IPABOOXPAHUTEIBHBIX OPraHoOB,
TaK 1, TeM 0oJiee, OOBIYHBIMU I'PAKTAHAMHU.

Hapsany ¢ pa3BuTHeM  YroJIOBHOTO  3aKOHOAATENbCTBA  MPOJOJIKAECT
dbopMHUpOBaTBCS  COOTBETCTBYIOLIAsl, HE BCerma eAuHooOpasHas, cyneOHo-
CJIEICTBEHHAs] NpaKTUKa, Takxke TpeOyromasi aHajiu3a B IEJIX BbIPAOOTKH Mep
M0 ONTUMHU3AIMU TPABONPUMEHEHUs (MIPEeXkaAe BCEro — MPaBUIBHONM MPABOBOM
OIICHKH OOCTOATENHCTB, HWCKIIOYAIONINX TMPECTYMHOCTh JCSHHWS W Ha3HAYCHUS
HaKa3aHUs 32 COOTBETCTBYIOIINE YKCIECCHI).

HecMoTpst Ha BBIXOA B CBET IEJOTO psfa CICIHUAIBLHBIX MOHOTPAPUUIECKUX
WCCICOBaHWM, B TOM 4HCJIE JUCCEPTAIIMOHHOTO (opmaTa, TOCBSIICHHBIX
paccmatrpuBaeMoil mpobsieMatuke, yxe nocne BcryruieHus B cuity YK P® 1996 r.,
Oojpllass 4YacTb U3 TOCTaBJICHHBIX BOMPOCOB OCTalach HEpa3pelIeHHOH, a
NPEJI0KEHHbIE PEIICHUs POTUBOPEUUBHI U/UIIM HEIOCTATOUYHO apTyMEHTUPOBAHBI.

Kpome Toro, crarucruka He CBUAETENILCTBYET 00 OAHO3HAYHOM YIIYUIIIEHHH
CUTyalluu B paccMarpuBaemMoit cdepe: Hanpumep, B 2010 r. B Poccuu no cratbe 108
YK P® 3apeructpupoBano 473 NpecTymuieHUs, BBISBICHO JIMIl, COBEPIIMBIINX
npecrymienue — 631, B 2011 r. coorBerctBerHHo 389 u 415, B 2012 r. — 351 u 377,
B 2013 r. — 408 n 448, B 2014 1. — 280 1 426, B 2015 — 308 u 462, B 2016 1. — 292 n
449, B 2017 1. — 244 wn 388. Ilo cratee 114 YK P® B 2010 r. 3apeructpupoBaHo
1067 mpecTyrneHu, BBISBICHO JIUII, COBEPIUBINMX npectymienue — 1313, 8 2011 r.
cootrBeTcTBeHHO 1123 m 1406, B 2012 1. — 1117 m 1386, B 2013 1. — 1224 u 1389,
B 2014 1. -1094 u 1296, B 2015 1. — 1297 u 1528, B 2016 1. — 1272 1 1499, B 2017 1.
— 1143 u 1321.

Takum o0Opa3om, Ha (OHE 3HAYUTEIBHOTO COKpAIICHUS KOJIMYECTBA
3apEruCTPUPOBAHHBIX YOUNCTB ¢ MpUBMIETUPOBaHHBIM cocTaBoM (cT. 108 YK PD),
KOJIMYECTBO  JICSIHUM,  CBSI3aHHBIX C  NPUYMHEHHEM  Bpeda  3/I0pPOBBIO,
npeanycMotpeHnbix  cT. 114 YK P®, ocraercs mnpakTU4eCKU HEW3MEHHBIM.
Pazymeercsd, yka3zaHHas CTaTUCTHKAa HE MOXKET B TIOJHOW MEpe OTPa3uTh

1 O BHeceHMH M3MEHEHMI B OTHENIBHBIC 3aKOHOAATENbHBIE akThl Poccuiickoit Menepannu : [DenepanbHbIii
3akoH oT 30.12.2015 Ne 468-®3 (Bct. B cumy c¢ 10.01.2016)] // CoOpanue 3akoHomartenbctBa PD.
04.01.2016. Ne 1 (uacts I). Cr. 88.
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NEUCTBUTEIBHOE MOJOKEHUE JIe]l, B TOM YHUCIie, TMHAMUKY JaHHBIX MPECTYIICHUH,
YTO TAKXKE MOPOUIO0 HEOOXOAMMOCTh MPOBEACHUS JOCKOHAILHOTO U3YUYEHUSI.

CrenyeT KOHCTAaTHPOBAaTh, YTO HA CETOAHSAIUIHWNA JI€Hb HENb3s IPU3HATH
MOJIHOCTBIO C(POPMUPOBAHHOW KOHIIEIIIMIO MPABOMEPHOIO MPUUYMHEHUSI BpeAa Mpu
00CTOSITENBCTBAX, MCKJIIOYAIOIIUX MPECTYNHOCTh JESHUSA, OTCYTCTBYET €IuHas
cucrema noctpoeHuss HopMm riaBel 8 YK Poccum M MX B3auMOCBS3b C APYTHMHU
HOpPMaMU U UHCTUTYTaMH yTOJIOBHOTO 3aKOHA.

Bce 510 00ycrioBuiio He00X0IMMOCTh KOMITJIEKCHOTO UCCIICI0BAHMS HA YPOBHE
JTOKTOPCKOM  Juccepranmm  mpooseM  3(PGEKTHUBHOCTH  3aKOHOJIATEIIbCTBA
Y TIPABOTIPUMEHHUTEIILHON NIEITEIbHOCTH B c(epe 0O0CTOSATENhCTB, HUCKITFOYAIOITUX
MPECTYNHOCTh JESHHUS.

CreneHb Hay4yHOHM pa3pa0OTAHHOCTH NPOOJeMbl. JIUTENbHBIA NEPHOJ
B OTEYECTBEHHOM YTOJOBHOM 3aKOHOJATENbCTBE OBUIM 3aKPEIUICHBI JIUIIL J[Ba
00CTOSATENHCTBA, MCKIIOYAIONINE OOIIECTBEHHYI0 OMACHOCTh U MPOTHUBOIPABHOCTH
NesiHUsI — HeoOxoauMasi 000poHa U KpaiiHssl He00X0IUMOCTh. B HacTosiiee Bpems ux
KOJIMYECTBO YBEJIUYMUIIOCh. B Hayke yrojloBHOro MpaBa BBIJCISAIOTCS U HWHBIE,
HE BKJIIOUCHHBIC B 3aKOHOJATEIbHBIA TIepedYeHb, OOCTOATENbCTBA (HAIIPUMED,
COTJIaCH€ TMOTEPIIEBIIECTO, BBHIMOJHEHUE CHEHUAIBHOTO 3aJaHusl, OIEpPaTUBHBIM
AKCIEPUMEHT U Jp.). Kpome Toro, mosio’KeHusi MHbIX HOPMATHUBHBIX MPABOBBIX aKTOB
MO3BOJISIIOT BKJIIOYUTH B ATOT MEPEUCHb €II€ PsAJl 00CTOATEIbCTB, MCKIIOYAIOUIUX
MPECTYNHOCTb JESIHMUS.

B nayuHoii nutepaTtype npo0semMbl KBaTuUKaIMKU JASSTHUIN, COBEPIIEHHBIX MPU
00CTOSITEIBCTBAX, MCKIIOYAIONUX  MPECTYNHOCTh  JESHHS, JIOJITroe  BpeMms
paccMaTpUBAIMCh 3a4aCTYIO JIMIIIb B PaMKax TE€X U3 HUX, KOTOPbIE ObLIN 3aKPETICHBI
3aKoHOJaTeabHO. ['ocygapcTBO HE CTPEMUIIOCH TepelaBaTh (YHKIHUIO CHIOBOTO
MPOTUBOJCHCTBUSI OOIIIECTBEHHO OMACHOMY IIOBEJIEHUIO B PYKH TpaxkiaaH. Tak,
HarpuMep, NPUYMHEHUE Bpela 3aJCp>KUBAEMOMY JIMI[y B YTrOJIOBHO-IIPABOBOM
aCIieKTe pacCcMaTpUBAIOCh C TO3ULMKM TIOJIOKEHUM O HEeoO0Xoaumol o00poHEe
(wHOTHA, KpaliHEH HEOOXOAMMOCTH), YTO, KOHEYHO K€, He MOTJIO HE CKa3aThCsl Ha MX
MIPUKJIATHON LIEHHOCTH.

CerogHs »e, Korja BOMNPOCHI 3alllUTHl IpaB TPakIaH OT Pa3HOrO poja
MOCATATENLCTB CTOST HAuOOJIee OCTPO, TMOBBIIIACTCS YPOBEHb HOPUIUYECKOTO
CO3HAHMS M TMPABOBOM AKTUBHOCTHU TPaXKJaH, UMEIIIMXCS pabdoT MO JaHHOU
npoOJjeMaTUKe OKa3bIBaeTCid SBHO HENOCTaTOYHO. B HUX 3arparuBarorcs, Kak
MpaBujIo, JIMIIb OTJEIbHBIE ACHEKThl CYHIECTBYIOUIMX MpoOJeM, 3a4acTyio
MOBTOPSIOTCSL IaBHO M3BECTHBIE B HAyKe CYXIeHUs. MoHorpaduueckue ke Tpyibl
€AMHUYHBl M HE BCErjJa OTpaxaloT OBICTPO MEHSIONUIYIOCS KPUMHUHAIBHYIO
NEUCTBUTENBHOCTD.

Hcropuueckuii aHanu3 CTaHOBIIEHHS pacCMaTPUBAEMOr0 YrOJIOBHO-IIPABOBOTO
MHCTUTYTa TO3BOJISIET CJlIeJIaTh BBIBOJI O TOM, YTO OH €IlI€ JO KOHI[Aa HE H3y4YeH.
Muorue aBtopbl, B 4yacTHOCcTH: A.A. Apsmos, [O.B. baynmun, C.B. bopucos,
B.H. bopkos, B.b. bopoBukos, C.B.bopoaun, I'.B.bymyes, B.A.Bnagumupos,
3.A. BeimmHckas, JH.A. T'apbaroBuuy, M.C. I'punGepr, B.I1. Ingenko,
H.J. Aypmanos, H.WU. 3aropognukoB, W.3. 3Beuaposckuii, 3.B. KaOypnees,
AMN. Kammynos, C.I. Kemuna, A.I'. Kubanpauk, H.T.Kyn, B.®.Kupuuenko,
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A.H. KpacuxoB, B.H. Kynpssues, b.A.Kypunos, I'.C.Kyp6anos, B.H.Ko3ak,
I0O.N. JIanynoB, A.WU. Mapue, C.®D. MumokoB, B.A.Hwukonos, B.B. Opexos,
T.YO. Opemikuna, H.H. Ilame-O3zepckuii, A.A. IluontkoBckuii, 2.®D. [ToGeraiino,
A H. Ilomos, JI.JI. Ilomos, B.I1. PeBuH, b.B. Cunopos, N.N. Cnyukui,
N.C. Tumxkenuy, FO.M. TkaueBcKkui, B.M. TkaueHko, A.H. Tpaiinus,
H.H. Typeuxuii, T.I'. llaBrymunze, M.U. Sxy6oBuu, II.C.SAvu u psng apyrux,
3aTparuBajd B CBOMX pabOTaxX IOJIOKEHUST HOPM, PETrJIAMEHTUPYIOIIUX JTaHHBIM
uHCTUTYT. [IpousBeneHuss 3TUX U APYTUX YUYCHBIX HMMEIOT, O€3YCIOBHO, BaKHOE
Hay4YHOE U MPAKTUYECKOE 3HAUEHUE, COAEPKAIIUECS B HUX BBIBOJIbI U PEKOMEHIALINHI
HaIpaBJIeHbI Ha 00ecIeueHre IPaB U UHTEPECOB JTUYHOCTU U JIOJKHBI OBITh YUTCHBI
IpU JajdbHEWIlIEeM COBEPUICHCTBOBAHUM YIOJIOBHOTO 3aKOHA M TPAKTUKU €ro
MIPUMEHEHHUS.

PaccmaTpuBaemblii  yroJIOBHO-IIPABOBOM HMHCTUTYT (IPUMEHHUTENIBHO KakK
K OTJEIbHBIM OOCTOSITENIbCTBAM, TaK M BCEMY HWHCTUTYTY B II€JIOM) MOJYYHII
HETMOCPEACTBEHHOE OTpaKEHUE B AUCCEPTAIUAX TaKMX Y4EeHBIX, Kak: B.MD. AHTOHOB,
T.III. AtabaeBa, B.B. badbypun, M.B. bananaesa, E.A. bapanora, II.A. bepecHes,
B.A. bukmaiies, B.A. BIMHHUKOB, E.I'. Becenos, H.I'. Bomsarmaposa,
H.B. T'onyObix, A.IL Jmutpenko, E.B. lonen, T.K. lonmnosa, [.A. loporus,
I0.E. lyxoBHuk, A.B. 3aps, B.JI. 3yes, A.b. Banos, H.I'. Kagnukos, H.III. Ko3aes,
O.B. Kongpamiosa, N.B. Kopobuius, N.A. Koponesa, B.B. Mepkypses,
O.B. Musuna, B.. Muxaiinos, C.B. Ilapxomenko, [I.B. ITepues, N.I'. ITmama s,
B.E. [lonomaps, K.U.IlomoB, A.C.Pa6GamanoB, M.H. Ponuna, E.A.PycckeBuuy,
A.JL CaBenok, A.B. CaBunoB, A.B. CaBunckuii, 2.JI. Cunopenko, M.P. Cuunnaga,
A.N. CuTHUKOBA, JL.LH. CmupHOBa, N.I". ConoMOHEHKO, 1O.B. CrapoctuHna,
C.M. Crapsix, A.B. Cymaues, W.B. Tanaes, H.H. Typeukuii, E./l. [llenkoBHUKOBA,
I'.C. lIkabun, C.H. llIpamko, A.C. lllymxoB, C.A. Slkynuna, M.A. SIKyHbKOB U Ap.

OnHako y ATUX YYEHBIX HE CJOXKWUIOCH OOIIEro MHEHHS OTHOCHUTEIHHO
CoZIepKaHUs U CYIIHOCTH PacCMAaTPUBAEMBIX OOCTOSTENHCTB, MX 3HAUYCHUS, & TAKKE
MeCTa KaXJO0r0 W3 HUX B CHUCTEME OOCTOSTENbCTB, MCKIIOUYAIONMINUX IMPECTYIMHOCTD
nessausa. OOOCHOBAHHO ToJlaraéM, 4YTO B JIOKTPMHE YTOJOBHOTO IIpaBa HE
chopMHUpPOBAJICS €TUHBIM KOMIUIEKC 3HAHMM 00 OOCTOSTENhCTBAX, HMCKITFOYAFOIINX
MPECTYMHOCTD JESHUS.

HecmoTpsi Ha 3HAUUTENbHYI0 HAY4YHYIO W NPAKTUYECKYH0 3HAYMMOCTh B
YTOJJOBHOM  3aKOHOJATEIhCTBE HOPM 00 OOCTOSTENBhCTBAX,  HMCKIIFOYAIOLINX
MPECTYIHOCTD JICSIHUS, OHM €llle He Havyaju JIeWCTBOBATh B MOJIHYIO CHUJIY U TpeOyIOT
CYIIECTBEHHOM MOJICpHU3AIINH.

e AUCCEPTAIMOHHOTO UCCIEA0BAHMS 3aKIIIOYACTCS B U3YYCHUU MPOOIeM
YTOJIOBHO-TIPABOBOM MOJUTUKH B chepe mpruMeHEeHUsI 00CTOATENbCTB, UCKITFOYAIOIINX
MPECTYMHOCTh JIESTHUST M MX 3HAYCHUM B JICATEILHOCTH IPABOOXPAHUTEILHBIX
opranoB Poccuiickoii denepannu, a Takxke paspadotka npeioxkennii de lege lata n
de lege ferenda n npukIagHBIX peKOMEHIAIMIA TPABOIPUMEHHUTEIISIM.

JIJIA 1OCTHKeHNSl YKA3aHHOM 1eJiu ObLI NMOCTABJIEH PSi/ 3a1a4:

— U3y4YHTh  TEHE3WC  YTrOJOBHOTO  3aKoHomarenbcTBa  Poccum 00
00CTOSTEIIbCTBAX, HCKJTFOYAFOIINX 0O0IIIECTBEHHYIO OIIaCHOCTh 1/WIH
MIPOTHBONPABHOCTH JCIHUS;
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— PacKphITh ~ TEOPETHUYECKHE OCHOBBI  OOCTOSITENBCTB,  MCKIIFOUAFOIIMX
NPECTYHHOCTh ACSHUS;

— UCCleloBaTh JEHCTBYIOEe 3apyOeKHOE YroJIOBHOE 3aKOHOIATENIbCTBO,
peryiaupyroiiee MpaBOMEpHOE TMPUYMHEHHE Bpeda Npu  00CTOATEIbCTBAX,
MCKJTIOYAIOIIMX OOIIECTBEHHYIO OMACHOCTh M MPOTUBOMPABHOCTD JICSIHUS,;

— ONpENENUTh  3HAYEHUE  MHCTUTYTa  OOCTOATENBCTB,  MCKIIIOYAIOMIMX
MPECTYIMHOCTD JACSHUSI, B JEATCIBHOCTH MPABOOXPAHUTEIBLHBIX OpraHoB Poccuiickoit
Oenepanuy;

— U3YYUTh COOTHOIICHUE TMOJIOKEHH HOpPM TIJ1aBbl 8 YTOJOBHOTO KOJEKca
Poccuiickon ®enepaunn M «OTPACIEBBIX» HOPMATHUBHBIX IPABOBBIX AKTOB,
PETJIAMEHTUPYIONINX OCHOBAHUS M YCJIOBHS TPUYUHEHHS Bpena OOIIECTBEHHBIM
OTHOILLICHUSIM ~ OXPAHAEMbIM  YIOJIOBHBIM 3aKOHOM C UEJIbI0  YCTpPaHEHHUS
CYILIECTBYIOIIUX TPOTUBOPEUNIN MEKITY HUMU;

— BBIIBUTh  OTJIMYMTENIbHBIE  OCOOEHHOCTH  (CXOJACTBA W Pa3jIdyus)
00CTOATENIBCTB, UCKIIIOYAIOIIUX MPECTYMHOCTh JACSHUS, B ICUCTBYIOIIEM YTOJOBHOM
3aKOHOJATEILCTBE U MPOOJIEMbI UX KBATU(PUKALINY;

— chopMynupoBaTh MOPEMAJIOKEHUS IO COBEPIICHCTBOBAHUIO  YTOJIOBHO-
IIPABOBBIX HOPM TIJaBbl 8 YrosoBHOro koxekca Poccuiickon denepannu, a TakxKe
3aKOHOAATEILHOMY 3aKpEIJICHUI0 B HEW HOBBIX OOCTOSITENBCTB, HMCKIIOUYAOIINX
MPECTYIMHOCTD JESIHMUS.

O0beKTOM HCCIEeNOBaHUSl BBICTYHAIOT SIBJICHUS COLMAIBHOM M MPaBOBOU
JNENCTBUTEIBHOCTH, BBIPAXKAIOIINECS B IPUUYUHEHUU BPENA OXPAaHIEMbIM YTOJIOBHBIM
3aKOHOM MHTEpecaM, IIPU 0OCTOSTENIbCTBAX, UCKITIOUAOIIUX IPECTYITHOCTD JACSTHUSI.

IIpeameToM wHCCIEAOBAHMSA SBISIOTCS HCTOPUYECKUE M TEOPETUUYECKHE
aCmeKThl  Pa3BUTHsI  OTEUECTBEHHOTO M 3apy0eXHOTO  3aKOHOJATEIhCTBA
00 00CTOSATENHCTBAX,  MCKIIOYAIOIIMX  OOMIECTBEHHYID  OMAacHOCTh  W/WIU
MPOTUBOMPABHOCTh  JICSIHUS,  YTOJIOBHO-TIPABOBBIE ~ HOPMBI,  PETYJIHUPYIOIINUE
OCHOBaHUSI W YCJIOBUS MNPUUYUHEHUS BpEla OXPAHSIEMBbIM YTOJOBHBIM 3aKOHOM
MHTEpecaM Ipu OOCTOATENIbCTBAX, UCKIIIOYAIOIIUX MPECTYMHOCTh JESAHUS, a TaKXKe
MpeayCMaTPUBAIOIIUME OTBETCTBEHHOCTh 3a MPEBBIIIEHUE MEp MPaBOMEPHOIO
MPUYUHEHUS] BpeAa; MPAKTUKA HMX MPUMEHEHHS; Kau€CTBEHHO-KOJUYECTBEHHBIC
nmokaszaTtesin B cdepe MpaBOMEPHOM 3aIlMTHl JIMYHOCTH, OOIIECTBA W TOCYAapCTBA
OT MPECTYMHBIX M MHBIX OOIIECTBEHHO OMACHBIX IMOCATATENbCTB, IMO3BOJISIONINE
OLICHUTHh A()PEKTUBHOCTb ACHCTBUS HOPM 00 OOCTOSTEIBCTBAX, HCKIIOYAIOMIMX
MPECTYNHOCTD JESIHMUS.

HayuyHasi HOBM3HA PadoOThI 3aKIIOYACTCS B TOM, YTO HA MOHOTIpaPUUIECKOM
YPOBHE, Ha OCHOBAHUHU BBIIIOJHEHHBIX JIUCCEPTAHTOM TBOPYECKUX H3bICKAHUI
OCYILIECTBJIEHO CUCTEMHOE MCCJEA0BAHUE HEPA3PEIIEHHBIX B TEOPUU U HA MPAKTUKE
BOIIPOCOB, CBSI3aHHBIX C IIPABOMEPHBIM MPUYMHEHUEM Bpeaa MpU 00CTOSTEIbCTBAX,
UCKJIIOYAIOIIMX TMPECTYNHOCTh JESHMS, OCHOBAaHUN UCKIIOYEHHUS [PU3HAKOB
MPECTYIJICHUST B TAKOBBIX JCSHUSAX, CXOJCTB W OTIWYUN  OOCTOSITENBCTB,
MCKJTIOYAIOIINX MPECTYNHOCTh JIEIHUSI U OTBETCTBEHHOCTU 3a MPEBBIIIEHUE MED,
HEOOXOMMBIX ISl TIPAaBOMEPHOTO MPUYMHEHUS Bpena. Jlucceprantom paszpaboTaHa
COBOKYITHOCTb ~ HOBBIX  TEOPETHYECKHX  MOJIOKEHUW,  HANpaBJICHHBIX  Ha
COBEPIIICHCTBOBAHWE  YrOJIOBHO-TIPABOBOM W HWHOW  HOPMATUBHOW  0a3bl,
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perIaMeHTHPYIOIIEe OOCTOSITENBCTBA, HCKIIOYAIONINE MPECTYNHOCTh JCsHHUS,
BHOCSIIMX OIIPEIACIICHHBIM BKJIAJ B pa3BUTHME JOKTPUHBI YIOJOBHOIO IIpaBa
B 00JIACTH JIO3BOJIUTEIBHBIX M YIPaBOMOUYMBAIOUIMX HOPM, COJEpXKAIIUXCAd B
YrosnoBHoM kozaekce Poccurickor @enepannu. TiaTebHOMY aHAIU3Y MTOJABEPTHYTHI
HOBEHIINE HOPMATUBHbBIE aKThI B c(hepe MPAaBOMEPHOTO MPUUUHEHUS Bpeaa.

B nuccepranmu npeiaractcs aBTopcKas TEOPETUYECKask KOHLEIMsA, KOTopast
MOXET OBITh MOJIO)KEHAa B OCHOBY HOPMATHUBHOIO PEryJUPOBAHUS MPABOMEPHOIO
NPUYMHEHUS Bpela MpH OOCTOSTENbCTBAX, UCKIIOYAIOMIMX TMPECTYMHOCTh CSHHUSL.
Pemienne 3TOM CIIOXKHOW yTrOJIOBHO-IIPABOBOM 3aJlaud, MMEET BAXKHOE 3HAUYCHHUE B
MPaBOIIPUMEHUTENBHON MpakTuke. JlaHbl HAydHO 0OOCHOBaHHBIE PEKOMEHIAIUH 110
paBOBOM OIEHKE Haubojee MPOOJEMHBIX CHUTyalud, BO3ZHUKAIOIIUX MpU
KBATH(UKAIIMKA JCSTHUHN, CBSI3aHHBIX C MPABOMEPHBIM NPUYMHEHUEM Bpena TMpu
OOCTOSATENBCTBAX,  WCKIIOUAIOIIUMX  MPECTYNMHOCTh  JAesHus.  Pa3zpaOoTanbl
TEOPETHYECKHE OCHOBBI OOCTOSATEIBCTB, MCKIIOYAIONIMX TMPECTYMHOCTh MAESHUS, a
TaK)K€ yTrOJOBHO-IIPAaBOBOM OXpaHbl JIMYHOCTH, OOIIECTBA U TOCYIapCTBa MyTEM
IIPABOMEPHOT0 MIPUYUHEHUS BPEla OXPAHSIEMBIM YTOJIOBHBIM 3aKOHOM MHTEPECAM.

Teoperuuyeckas U NpaKTHYecKas 3HAYUMOCTD pe3yJibTaToB
HCCJIEIOBAHUS COCTOUT B TOM, YTO €ro IMOJOXKEHUS U BBIBOJBI MOTYT OBITH
UCIIOJI30BAaHbl B Pa3BUTUU TEOPUHU YTOJOBHO-IPABOBOIO PETYJHUPOBAHUS B LEIOM,
U OOCTOSITENIBCTB,  UCKIIOYAIOIIUX  MPECTYNMHOCTh  JIeAHHUS, B  YaCTHOCTH;
IIPY COBEPILIEHCTBOBAHNN YI'OJIOBHOTO 3aKOHOJATENILCTBA B YAaCTH PErJaMEHTALUHU
TaKUX JIeIHUN; B MPAaBONPUMEHUTEIHHON MPAKTHUKE; B 00pa30BaTEIBHOM MpOIECCe
BBICIIIUX 00pa3oBaTeNbHbIX OpraHHU3aLHAN pa3InYHOU BEJIOMCTBEHHOMN
IIPUHAJIEKHOCTH IPU MPENOJAaBaHUU Psifa HOPUAUYECKUX AUCLHUIUIMH, B IEPBYIO
ouyepe/lb, YTOJOBHOIO MpPaBa; B CUCTEME IMOBBIIMICHUS KBATU(UKALMUA COTPYTHUKOB
IPaBOOXPAHUTENBHBIX OPraHOB; MPHU pa3padOTKe 3aKOHOMPOEKTOB M IOJ3aKOHHBIX
HOPMAaTUBHBIX I[PAaBOBBIX AaKTOB; B  I[PAaBOIPUMEHUTEIBLHOU  JAEATEILHOCTU
[IPAaBOOXPAHUTEIBHBIX  OPraHOB; B HAy4yHO-UCCJENOBaTENbCKOW  pabore
1o JajgbHEeHemMy yriayOJeHHOMY M3YYEHHUIO AaKTyaJlbHbIX MpoOJeM HHCTUTYTa
00CTOSTENBCTB, UCKITIOYAIOIIUX MPECTYIMHOCTh JACSTHUS.

MeToa0J10TUSI U1 MeTOAMKA HCcaed0BaHUA. MeTog0JI0THYECKO OCHOBOM
JMCCEPTAIMOHHOTO WCCIICAOBAHUS SIBIIIOTCS: 1) MUANEKTUYCCKHI METOJ MMO3HAHUS
COLIMAJIbHO-TIPABOBBIX SIBICHUW, B COOTBETCTBUU C KOTOPBIM OOCTOATENLCTBA,
HCKJIIOYAIOIIME IPECTYIIHOCTh JESHMs, pPAaCCMATPUBAIOTCS B EIMHCTBE UX
COLMAIGHOTO  CONEPXKaHWsI W  IOPHIUYECKOH  (QopMbI;  2) HCTOPUYECKUH —
[P PACCMOTPEHUU  3aKOHOJATENbCTBA (OT HCTOKOB [0  HAIMX  JHEWN),
pPErIaMEHTHPOBABIIIETO IPABO HA IPABOMEPHOE NPUYMHEHHE Bpela OXPAHSIEMBIM
YTOJIOBHBIM 3aKOHOM HHTEpecaM; 3) CUCTEeMHBIH aHaiu3 (PaKTHUECKUX CUTyalHui
IIPAaBOMEPHOIO MPUYMHEHUS BpElla U OTPaKAKOUIEH €ro HOpMbIL; 4) JOHTUTIOJHBIN —
IIPU  WU3YYECHUM TMPAKTUKA TNPUBJICYEHUS K  YrOJOBHOW  OTBETCTBEHHOCTH
3a HapyIllIEHHE YCIOBUU MPAaBOMEPHOCTH TOrO WM HHOTO OOCTOSITENIbCTBA,
UCKJIFOYAIONIET0  TPECTYIMHOCTh  JCSHHS; 5) CpaBHUTEIBHO-TIPABOBOW —  IIpH
cootHomieHn HOpM YK P® ¢ HOpMamMy HMHBIX HOPMAaTHBHBIX IPABOBBIX AKTOB,
PEryJINPYIOIIUX NPABOMEPHOE IMPUUYMHEHHE BpEIa OXPAHAEMbIM YTOJOBHBIM
3aKOHOM HWHTepecaM. B paboTre mpUMEHSIOTCS YaCTHO-HAYYHBbIE METOJbI: JIOTHKO-



CEMaHTUYCCKUH, aKCHOJIOTUUECKUH, COIIMOJIOTUYECKUH, rpaMMaTUYECKU,
UHTEPBBIOMPOBAHUSA, aHAU3 JIOKYMEHTOB, HEIMOCPEICTBEHHOIO0 HaOJ0/ICHNUS,
KOHTEHT-aHaim3 coobiennii B CMU (B TOM 4HCIIe 3JIEKTPOHHBIX ).

OcHOBHBIE MOJI0KEHHUSI, BBIHOCHMbIE HA 3a1IUTY:

1. Anoreem KOHIICTIIHH IPaBOMEPHOTO PUYUHEHUS Bpena
npu 00CTOSATENLCTBAX, UCKITIOYAIOIINX MPECTYIMTHOCTh JCSHUS, BBICTYACT pasyMHas
HEOOXOJMMOCTh  pACIIMPEHUs TMpaB  3aKOHOMOCHIYIIHBIX TpaxaaH. Hopwmbl
00 00CTOATENHCTBAX, UCKIIIOYAIOMIMX  MPECTYNHOCTh  JESHUSA,  JIOJDKHBI
dbopMHUpOBaThCS W HM3IIAraThCsi B 3aKOHE OCHOBBIBASCH IPEHMYIIECTBEHHO
Ha Ka3yuCcTH4eckoM ((opMasbHOM) CHocOo0€ WX 3aKpeIuieHHs B  YTOJIOBHOM
3aKOHOJATEIBCTBE, T.K. OHU SBJISIOTCS yIMPABOMAYMBAIOIIUMU (03BOJIUTEIHHBIMH )
U TIPEJICTABIISIFOT CO00I BO3MOXKHBIE BapUAHTHI IPABOMEPHOTO MOBEACHUS U, TAKUM
o0pa3oM, JOHKHBI OBITh MPEACIbHO SICHBI M TOHSATHBI CyOBEKTaM MPUMEHEHUS
TAKOBBIX HOPM. TpagWIMOHHBIM TOAXOA K TPABOBOW OIEHKE MPABOMEPHOTO
NPUYUHEHHS BpeAa NPH OOCTOSITENBCTBAX, MCKIIOYAIOIIUX IMPECTYIMHOCTD JICSHHUS,
ompaBiaBIMii ce0sd HAa TNPOTSHKEHHMH MHOTHX —JIECATHICTHH, TMO3BOJIMI Ham
CKOHIICHTPUPOBATLCS HA YCTOSBIIEMCS METOJIC aHallM3a YCJIOBHH MPaBOMEPHOCTH
TOTO WJIM MHOTO 00CTOsTENbCTBA. [I0CKONBKY TaKOBBIE OOCTOATEIHCTBA UMEIOT SIPKO
BBIPQKCHHYIO OOIIECTBEHHO TOJIE3HYIO M COIMAIBHO 3HAYUMYIO OKpPACKy, CIEAyeT
CKOPPEKTHPOBATh YCIOBHSI HMX IPABOMEPHOCTH MAaKCHMAaJIbHO KOMQPOPTHO IS
azpecara 3TUX TMOJOXKEHWA — HE TOJBKO M HE CTOJIKO ISl MPaBOOXPAHUTEIS
(monuueiickoro, ciemoBaTels, MIPOKypopa, CyIbr), HO U JUIS IPOCTOTO IpaKIaHUHA,
JaJIEKOTO OT TOTMATHYECKUX IMOCTPOSHHUHA FOPUANYECKHX KOHCTPYKIWH, MOHSITHBIX
JWIIG TIOATOTOBJICHHOMY crienua.jiucty. GopMyanpoBaHue 3TUX YCIOBHIA, Ha HAall
B3MJISL]I, TPEOYeT MaKCUMaIbHON Ka3yUCTHYHOCTH, T.K. TOJBKO TBEPAAS YBEPECHHOCTD
B 3aKOHHOCTH COBEPIIAEMBIX TIOCTYNKOB, MOXET CIOABUTHYTh TpakIaH
Y IPAaBOOXPAHUTEJICH Ha aKTUBHBIE COITUAIBHO 3HAYNMBbIE ICHCTBU.

2. Hopwms, peraMeHTHPYOIINE 00CTOSATENHCTBA, UCKJTIOYAFOIIIHe
MPECTYIMHOCTh ACSTHHUSI, MOSBIISUTUCH, COXPAHSUIUCh U COBEPIIICHCTBOBAIMCH, NCUE3aTH
M BO3HUMKAIM BHOBb HAa TNPOTSHDKCHHH JJIUTEILHOTO BPEMEHHOIO IEpHoja
OT CTAaHOBIICHUSI POCCUICKON TOCYIapCTBEHHOCTH M0 Hamux aHed. OCHOBBIBAsCh
Ha OTE€YECTBEHHOM HCTOPUUYECKOM OIIBITE, CIICTYET:

a) BO3BPATUTh B 3aKOHOJATEIHLHOE I0JIE HOPMBI O BBITUIATE BO3ZHATPAKICHHUS
rOCyJapCTBOM JIMIIAM, OCYIIECTBUBIIMX OOIIECTBEHHO MOJIE3HYIO JEATEIBHOCTH IO
HEOO0X0IMMOI 000pOHE, 3a/IepKAaHHIO JIUIA, COBEPIIUBIIECTO OOIMIECTBEHHO OMACHOE
JCsIHUE W TIPU JPYTHX OOCTOSTENHCTBAX, UCKIIOYAIONIMX MPECTYMHOCTh ACSHUS, a
TaKXKe 32 COOOIIEHUS O TOTOBSIIEMCS, COBEPIIAEMOM WJIH COBEPIICHHOM
NPECTYIUICHWH, 4YTO  JAacT  BO3MOXKHOCTh  CBOEBPEMEHHO  IPEIyNpeKIaTh
PECTYIICHHNS, !

1 06 yreepxnenun IlonoxeHus: O Ha3HAYEHWM W BHIIUIATE MOJUIMENH BO3ZHATPAKIEHUS 3a MOMOIIb B PACKPHITHM
IOpecTyIsieHnd u 3ajepxkaHud jul, ux coBepmmBmux : [[Ipuxas MBJI Poccun ot 06.06.2018 Ne 356
(3aperucrpupoBan B Muntocre Poccun 15.08.2018 Ne 51903)] [Dnexrponssiii pecype] // I'ocynapcTBeHHas cucrema
npaBoBoi nH(popmanuu : OpuunanbHEI HHTEpHET-IopTan npaBoBoi uHpopManuu. URL : http://www.pravo.gov.ru.
2018. 16 asr.
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0) BOCIpUHATH  (€CTECTBEHHO € YYETOM  COBPEMEHHBIX JIOCTHKEHUH
IOpUJIMYECKON TEXHUKH) HOPMBI, TpPEeAyCMOTpeHHbIe CT. cT. 8, 88-91 rmassl XXI
Cob6opnoro Ynoxenus 1649 r. «O pa300MHBIX U TATUHHBIX JieJIax»», MO3BOJISIOININE,
M0 CyTH, 3aIMIIATh CBOE XUJIMILE JIIOOBIMU AOCTYIHBIMH criocoO0amu. B HacTosiiee
BpPEMSI 3TO OTKPBIBAET BO3MOKHOCTb ITPABOMEPHON YCTAHOBKHU PA3JINYHbBIX YCTPONCTB
IUISl HEIONYIIEHUS TPOHWKHOBEHHS B JIOMa M KBapTUPbl IMOCTOPOHHUX JIMI]
Y IPUMEHEHUS K HUM CUJIOBOTO BO3JCHCTBHUS BILIOTh A0 JIMIIEHUS UX KU3HU;

B) yuecTb, u4To emé€ Bounckue Aptukynael 1715r. ycraHnaBiauBaiu
OTBETCTBEHHOCTbH 3a 0€37eiICTBHE MO MPOTUBOACHCTBHUIO MPECTYIHBIM MPOSBICHUSIM
CO CTOPOHBI «JIOJKHOCTHBIX JIML». COBPEMEHHOMY YTOJIOBHOMY 3aKOHOAATENIbCTBY
M3BECTHA JIMIIb OHA o011ast HopMa — cT. 293 YK — «xanatHOCTb», KOTOpasi B TaKHX
Cllydasx MpHUMEHSETCS peAKo U HemoctaTouHo 3ddextuBHo. [IpumeHenune xe
cT. 285 YK — «3noynorpebiieHue JOKHOCTHBIMHA MOJTHOMOYHSMI», TIPU HBIHEIITHEM
YPOBHE  MOpPaJbHO-BOJIEBOM WM  NPaBOBOM  MOATOTOBKH  IPEACTABHUTENEH
IPAaBOOXPAHMUTENIBHBIX OPTaHOB BECbMa MaJOBEPOSITHO.

3. COBpeMEHHOE POCCHICKOE 3aKOHOAATENIbCTBO YAENAET O0Jbllie BHUMAHMS
periiaMeHTallui  MPAaBOMEPHOIO TNPUYMHEHUsS] BpeAa, HeXeNnu OOJbIIMHCTBO
U3YYEHHBIX 3apyOeKHbIX HOPMATHUBHBIX MPaBOBBIX akTOB. OJHAKO OTCYTCTBHUE
B psifie 3apyOeXHBIX CTpaH, TaK HAa3bIBAEMOT0 «OTPACIIEBOr0» JOMOJIHUTEIBHOIO
HOPMATUBHOTO  PETrYJMPOBAaHHUS  OTHOLIEHWM, CBS3aHHBIX C  IPAaBOMEPHBIM
NPUYMHEHHEM Bpeaa (IPUMEPOM 3ECh BBICTYNAET YIOJOBHOE 3aKOHOAATEIbCTBO
CIIIA) nmo3BosIeT yCTaHOBUTH paBHbIE TPEOOBAHMS K OLIEHKE MPAaBOMEPHOCTU €ro
OpPUYMHEHUS, Kak JUid TpaXAaH, TaKk W IPaBOOXpaHHUTENEH, 4To, Oe3yClIOBHO,
CIIOCOOCTBYET ¥ TPaKIaHCKOW WHUIIMATHBE, U AKTUBHBIM JICUCTBHUSM TOJIUIICHCKUX.

4. Hannune 0OCTOSITENHCTB, UCKIIOYAIOMIMX MPECTYMHOCTh ACSHHS, B HHBIX,
HEXeNM YTONOBHBIM KOJIeKC P®d, HOpMATHBHBIX IPaBOBBIX aKTaxX, B TOM YHCIIE,
HE UMEIOIIUX CTaTyC 3aKOHA, HA Halll B3TJISJ, MOPOKAAET HECKOJIbKO mpobiieM. Bo-
NEpPBbIX,  CHWXKAETCs  CTAaryC  CcaMOr0  YrOJIOBHOIO  3aKOHOJATEIbCTBA,
UCKIIFOYMTEIBHON MPEpOraTUBOM KOTOPOTO BBICTYIAET ONPEAECICHUE MPECTYIMHOCTH
U HAKa3yeMOCTH JESHMM, a TAKXKE HMX HENPECTYMHOCTH. BO-BTOpBIX, OTpaKeHHE
B «OTPACIIEBOM)» WJIM CIEHHAIBHOM 3aKOHOJATEIbCTBE MOPOKAAET KOJUIU3UU MEKITY
pa3MYHBIMM 3aKOHAMH, YTO, B KOHEYHOM CYETE, MPUBOAUT K mpodiemam
UX MPAaBONPUMEHEHUsI.  B-TpeTbuX,  HaKOHEl, TOoJ00Has  «OJIAHKETHOCTH»
U HeyJo0Ha, M HemornyHa. YUToObl MpHU3HATH TOBEIEHUE JHIA MPABOMEPHBIM,
HE0OX0aUMO OOpaTUThCSI HE K €AMHOMY HOPMAaTHBHOMY IIPaBOBOMY akKTy —
YToM0BHOMY KOAEKCY, a IpPOBEPUTh €ro Ha COOTBETCTBUE HOpPMaM, MPSIMO
HE YCTAHABJIMBAIOLIMM YTOJIOBHYIO OTBETCTBEHHOCTh M HaKa3aHHUE.

5. [IpaBoBoe peryiavpoBaHHE NPABOMEPHOTO MPUUYMHEHUS Bpeaa IpH
OOCTOATENbCTBAX, HCKIIOYAIOUIUNX TMPECTYNHOCTh JeAHUsA, OyIeT pa3BUBATHCS
cinenyromuMu nytsmu: 1. [Ipogoikar pa3mbIBaThCs OCHOBBI KOJIU(DPHUIIMPOBAHHOIO
MOCTPOEHHUsI YTrOJOBHOTO TipaBa. B «oTpacneBbIX» 3akoHaX OyAyT MOSBISATHCA
CaMOCTOSITENIbHBIE  OOCTOSITENIbCTBA,  HUCKIIOYAIOUIUE  MPECTYMHOCTh  JICSIHMUS.
2. [Ipon3oiiiér cOMMKEeHUe YroJIOBHO-TIPABOBBIX U CIIEIIUATIBLHO-OTPACIEBBIX BUJIOB
MpaBOMEPHOro TMpUYMHEHHs Bpena. 3. llpuHnun cucremHoctd mnpaBa Oyner
COONIOJIGH M  BCE 3aKOHOJATENbHBbIE  KOHCTPYKIHMH, IPEeaycMaTpUBaIOIINE
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BO3MOXKHOCTh ~ NPAaBOMEPHOTO TNPUYMHEHHS Bpeaa TMpu  0OCTOSTEIHCTBAX,
UCKJIFOYAIOIINX TPECTYNHOCTh JESHMS, MOJy4aT CBOE OTPAKEHUE B YTOJIOBHOM
koziekce P®, B cootBercTBHM ¢ 4. I cT. I YK. Kpome Toro, B ciydyae KOHKYpEeHIIUU
HopM T1iaBbl § YK P® c MHBIMM HOPMATHBHBIMU aKTaMH, YTOJIOBHO-IIPABOBBIC
HOPMBI JIOJKHBI COXPAHSTh HAJl HUMHU CBOM MPUOPUTET. 3aKOHBI, COTJIACHO Y. 3 CT. 2
OdenepanpHoro 3akoHa oT 13.06.1996 . Ne 64-®3 «O BBeneHHM B JCHCTBHE
YrosoBHoro koxaekca Poccuiickonn depepanumy», MODKHBI MPUMEHSITHCS JIWIIL «B
4acTH, HE IIPOTUBOpEYaIle YTOJOBHOMY Kouekcy Poccuiickon @enepanum».
SBnssick  mOCHENOBATENbHBIMH  TNPUBEPKEHIIAMH  COOJIOJCHUS  IPHUHIIUIA
CUCTEMHOCTH B TIpaBe, TeM O0o0Jieeé YroJIOBHOM, KOHIIEHTpHUpYIOIEM B cebe
KapaTeJhbHOE Hayajgo, MbI T[OJjaraéM, 4YTo OOCTOATENhCTBA, WCKIIOYAOIINE
MPECTYNHOCTh JESHUSI, MOTLYT BBIJICIUTHCS B CAMOCTOSITENIBHYIO MOJOTPACIb,
KOTOpasi OyZIeT coliepkKaTh B CBOCH CTPYKType BCE OOCTOSTEIHCTBA, UCKIIOUAIOIINE
MPECTYyHOCTh JICSIHUSA, B TOM UHCIE€ T€, KOTOpble B HACTOSIIEE BpeMms
YpEeryJaupoBaHbl ~ MHBIMH  HOPMATHMBHBIMM  MPABOBBIMH  aKTaMW WU HE
yperyJaupoBaHbl BOOOIIIE.

[TonoxeHust YroJoBHOTO 3aKOHOJATENICTBA O IPABOMEPHOM IPUYUHEHHU
Bpeda Mpu BceX 00CTOSATEIBCTBAX, MCKIIIOYAIOMIMX MPECTYMHOCTh JESIHUS, JOJIKHBI
B [IOJIHOM MepE PaclpOCTPAHATHCS HA CIELHUATBHO YIIOJTHOMOUYEHHBIX JOJKHOCTHBIX
a1l (B T.4., COTPYAHUKOB MOJIULIIUU U JAPYTUX MPABOOXPAHUTEIBHBIX OpraHoB) Oe3
KaKuX-1M00 U3BATUH H  JOMOJHUTEIBHONM  YTrOJOBHO-TIPABOBOM WM  WHOMU
perjiaMmeHTaluH.

6. ABTOp mpenaraeT MPUBECTU B COOTBETCTBUE C YTOJOBHBIM KOJEKCOM DSl
3aKOHOB M TIOJI3AKOHHBIX AKTOB B JaHHOU cdepe, B uactHOoCcTH, DenepanpHbIC
3aKkoHbL: «O momuuun», «O0 yUpeKIECHHUSIX U OpraHax, MCIOJHSIOUIMX YTOJIOBHbBIE
Haka3aHusi B BHUJIE JHUIIEHUS CBOOOABDY, «O MPOTUBOJAEHUCTBUU TEPPOPUIMY,
ITocranosnenue [IpaButensctBa P® ot 30 utons 2010 r. Ne 491 «O6 oGecneueHuu
CIIy’KEOHBIM OpY)KHMEM U CHEUUAJIbHBIMH CPEACTBAMHU  JIOJDKHOCTHBIX  JIMIL
CIIEHHAIBHO YITOJHOMOYEHHBIX FOCY/IapCTBEHHBIX OPraHOB IO OXPaHE, KOHTPOJIO U
PEryJIMPOBAHUIO UCIIOJIb30BaHUSI 0OBEKTOB JKMBOTHOI'O MUPA U CPENIbl UX OOUTAHUS»,
ITocranosnenue [IpaBurenbctBa PO ot 24 depanst 2010 r. Ne 80 «O06 yTBepk1eHUH
[IpaBun npuMeHeHUs OpyXHUs U OOE€BOW TEXHUKH MPU OXpaHE TroCydapCTBEHHOU
rpanuubl  Poccuiickonn ®Depepanuy, HCKIKOYUTEIBHOM JSKOHOMUYECKOW 30HBI
Y KOHTHHEHTanpHOTO menbha Poccuiickort deaepanum», u psa APYTUX, B YaACTH
MPEOCTABICHUS COAECPKAIMMUCA B HUX HOpPMaMH MpaB Ha NpPUUYMHEHUE Bpeaa
OXpaHSIEMbIM YTOJIOBHBIM 3aKOHOM UHTEPECAM.

K ToMy ke, HECOMHEHHO, CHpPABEJIMBO, €CJIH BO BCEX CIOPHBIX BOIMPOCAX
TJIABEHCTBYIOIIYIO POJIb OYyJET 3aHMMaTh HCKIIOYUTEIBHO YTOJIOBHBIM 3aKOH, MO0
TOJBKO OH IIPU3BaH peliaTh BOMPOC O MPECTYNHOCTU WU TPABOMEPHOCTHU JESHHUSL.

7. PazpaboTka  TEOPETUYECKUX OCHOB  OOCTOSITENBCTB  MPABOMEPHOTO
OpPUYMHEHUS] Bpena U 0000IIeHHEe NPU3HAKOB OOCTOATENBCTB, HCKIIOYAIOIINX
MPECTYNHOCTh JESHUS, TO03BOJIMJIO BBIPA0OTATH OMNpPEACICHUE OOCTOSITENbCTB,
HCKJIIOYAKOIINX TPECTYNHOCTh JESHUS, KOTOPOE, Ha Hall B3IJISAA, B JaJbHEUILIEM
JIOJIKHO TIOJIYYUTh COOTBETCTBYIOIIEE 3aKPEIJIEHUE B YTOJIOBHOM 3aKOHOAATENIbCTBE.
3aKOHOJIaTEeNIbHOE 3aKpeIUIeHHe MOJA00HOr0 ONpelneNieHus, Kak CBOe0Opa3HOro
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snurpadpa k raBe 8 YromoBHOro Koaekca Poccuiickoit denepaiiu, MO3BOJHAT
MOJIOKUTH KOHEI[ CIOpY O IOPUIUYECKON MPUPOJIe YKa3aHHBIX OOCTOATENLCTB,
MO3BOJIUT CMECTUTh AaKIEHT B cdepe AEHCTBUS HOPM, 3aKPEIUICHHBIX B HWHBIX
HOPMAaTUBHBIX IIPABOBBIX aKTaX B YIOJIOBHO-IIPABOBOE pYyCJIO, a TaKXe AacT
BO3MOKHOCTh OIIEHUBATh COBEPIUICHHBIE MPU YKa3aHHBIX OOCTOSITEIbCTBAX, NESIHMUS,
HCKJIIOYUTEIBHO C TOUYKU 3pEHHS YTOJIOBHOTO 3aKOHOAATEIBCTBA.

«OO0CTOATENBCTBA,  HUCKIIOYAIOUIME  MPECTYNMHOCTh  JESHUS  —  3TO
MPETYCMOTPEHHBIC YTOJIOBHBIM 3aKOHOM, OOBEKTHBHBIE OCHOBAaHUS MPABOMEPHOTO
MIPUYMHEHUS Bpela OXPAHSEMbIM YTrOJOBHBIM 3aKOHOM HHTEpecaM, COBEPIIAEMBIC
JUTSI 3alTUTHI MHBIX 00JIee 3HAYMMBIX MTPABOOXPAHIEMBIX HHTEPECOB UITU JOCTHKECHUS
OOIIECTBEHHO MOJIE3HBIX IIeJIeH.

8. ®du3nyeckoe U TCUXMYECKOE MPHUHYXKACHHE, KaKk OOCTOSATENbCTBO,
MCKITFOYAFOIIIEee MPECTYIMHOCTh JACSHUS, TIOJDKHO OBITh MCKITIOUEHO U3 JIEHCTBYIOMIETO
YTOJIOBHOIO 33aKOHOJATENbCTBA, T.K. YKA3aHHbIE HOPMBI SIBISFOTCS BTOPUYHBIMU
(1o cyTH — AYOAMPYIOLIMMHU) MOJOKEHUS O KpailHel He0OXOAMMOCTH M1 HEBUHOBHOM
npuunHeHun Bpeaa. Hopma 4.1 c1.40 VYKP® otHOCMTCS K Ciydasm
HEMPEOo0JIUMOro (PU3HUYECKOT0 MPUHYKIEHUS, MOJTHOCTHIO JUIIAIOLIErO YeOoBEKa
BO3MOXHOCTH pe€aju30BaTh CBOOOAY BOJM B KOHKpETHOM mnoBeaeHuu. Hamuio —
HEMpeoAoJMMas Cuja, JIMIIANias 4YeJIOBEKa BO3MOMXKHOCTU PYKOBOAUTH CBOUMH
nercTBuaMu (Oe3neicTBHE), T.e. CUTyalusi, KOTOPYIO CIEIYyeT paccMaTpuBaTh
B paMKaX YydYeHHS 00 OOBEKTUBHOW CTOPOHE COCTaBa TMPECTYIUICHUS U €ro
HOPMAaTHBHOM BOIUIOIICHUH.

[TpuHuMnManbHO MHAs cuTyauus npeaycmorpena 4. 2 ct. 40 YK, B koTopo#,
[0 CYIIECTBY, P€Ub HUJIET O YACTHBIX CIydasX KpailHel HEe0OXOJUMOCTU U MOTOMY,
pPacCMOTPEHUE TAKOBBIX CIIy4aeB CIIEIYET MPOU3BOAUTH UCKIIOUYUTEIHHO HA OCHOBE
nonoxenuit ct. 39 YK.

Kopennoro mnepecmorpa WM yTOYHEHHUS TPEOYIOT HOPMBI O HEOOXOIUMOI
000poHe, MPUUMHEHUH Bpeaa MpH 3a/1epKaHUU JIUIA, COBEPIIUBILIETO MPECTYIIICHUE,
KpaliHell HEeoO0XOJUMOCTH, OOOCHOBAaHHOM pPHUCKE, HCIOJHEHUU O005A3aTeIbHOTO
pHUKa3a WIK paclopsiKEHUsi, KOTOpble HeCMOTpsi Ha Oonee yem 20-IeTHUI MEepHo
JeNCcTBUA YTOJIOBHOTO Kojiekca Poccuu Tak 1 He 3apaboTainu B MOJIHYIO CUITY.

3a0my>xJIeHHue Juia, OTHOCUTENIbHO (PAaKTUYECKUX CBOMCTB JESIHUS UCKIIIOYAET
OpPEABUJICHUE BO3MOYKHOCTU INPUYMHEHHUS SBHO YPE3MEPHOIO BpPENA OXPaHSIEMbIM
YTOJIOBHBIM 3aKOHOM HHTEpEcaM M, TaKUM 00pa3oM, JOJKHO paccMaTpuBaThCA IO
mpaBuigaM o (aKTHUeCKOoW ommOKe, T.€. Kak HEBUHOBHOE NPUYMHEHUE Bpena.
B cBs3u ¢ 3THM, ciienyeT A0onoaHuth T 8 YK P® crareeit 42! «Omubka B Hanuuum
00CTOSATENBCTB, UCKIIOYAIOIIUX MTPECTYMHOCTD JESHUS.

HeoOxoammMocTh  TOMIOJIHEHWS  YTOJIOBHOTO  3aKOHOJATENLCTBA  HOBBIMU
00CTOSITETLCTBAMHU,  HMCKJIIOYAIONIUMU  OOIIECTBEHHYI0  OMACHOCTh  JIESHUS,
HE BbI3BIBAET COMHEHUH. B TOM umcie 3a CYET yCTpaHEHHsS KOHKYPEHLHUHU MEXKIY
YrOJIOBHBIM 3aKOHOM M JIOCTaTOYHO OOJIBIIMM MAaCCHMBOM HOPMAaTHBHBIX IMPABOBBIX
aKTOB, IMOYEMY-TO ABTOHOMHO PETYJIUPYIOIIUX MPABOMEPHOE IMPUYMHEHHUE BpEAA
OXPaHSEMbIM YTOJIOBHBIM 3aKOHOM UHTEPECAM.

[Ipennaraem U3MEHUTH HBIHEIIHEE Ha3BaHUeE riaBel 8 YK PO
Ha «OOCTOSATENBCTBA,  MCKIIOYAIONIMEe  OOIIECTBEHHYIO  ONACHOCTh  JICSTHHS,
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C U3BATHEM U3 HEE UYKEPOJIHBIX B ITOM OTHOIIEHUU OOCTOSITENIBCTB, YKa3aHHBIX
ceiiuac B4. 1 c1. 40 u cT. 42 YK PO.

9. C yueroM pacTyllero 3HAa4YeHUSI B CIEICTBEHHO-CYy/J€OHON MpaKTUKe
pasbsicHeHuii BepxoBHoro Cyma P® no Bompocam MPUMEHEHHUS YTOJOBHOIO
3aKOHOJIATEJIbCTBA,  LIENECOO0pPa3HO MPUHATH  CIELHMATbHOE IOCTAaHOBJICHHE,
Kacaromieecsi gcex OOCTOSATENbCTB, MCKIIOYAIOIMIMX MPECTYNHOCTh  JICSIHMUS.
BepxoBHOMy cyny 11e1eco00pa3HO COPUEHTHUPOBATh MPABONPUMEHUTENECH Ha y4€T
JUYHOCTHBIX XAPAKTEPUCTUK TMOCATAIONIETO  (3aJEp>KMBAEMOr0, PHUCKYIOIETO,
OTJAIOUIET0 WM HUCIOJHSIOMIEr0 MpUKa3 W T.J.) JIMIA, ONPEAEIUTh BPEMEHHBIC
paMKH, OpPHEHTUPOBATh CIEJCTBEHHbIE OpraHbl W CyJ Ha YY€T BHEIIHUX
(00BbEeKTUBHBIX) (DAKTOPOB OOCTAHOBKH, a TAKKE yKa3aTh Ha INIABEHCTBYIOLIYIO POJIb
YTOJIOBHOTO 3aKOHOJATEIbCTBA IO CPAaBHEHUIO C OTPACIECBbIMU HOPMATUBHBIMU
MPAaBOBbIMU  aKTaMH, PETYJHPYIOIIMMU OCHOBAaHUSI U TOPAJOK MPUMEHEHUS
(U3MYECKON CUIIBI, CIEUCPEACTB U OPYXHUS COTPYJHUKAMHU IMPABOOXPAHUTEIBHBIX
OpPraHoOB U rpaXkJIaHaMHU.

10. OnHo¥i U3 0COOEHHOCTEN YroJOBHOW OTBETCTBEHHOCTH 3a IPEBBIIICHUE
peAesioB KpailiHel HeoO0XoaumocTH siBisiercss To, 4yTo OcoOenHas yacth YK PO
HE COIEPKUT CHEUUAJBbHOM HOPMBI, AHAJOTMYHOW IMPEBBIIICHUIO IPEACIIOB
HEOOXOIUMOM OOOpOHBI WM MeEp, HEOOXOAUMBIX JUIs 3aJepKaHus JIMIIA,
coBepiuBiiero mnpecrymienue (ct. cT. 108, 114 YK P®). Crneagyer J0mMOJHUTH
Oco0OeHHyI0 4YacThb COOTBETCTBYIOLIEH NPUBUIIETHUPOBAHHONM HOpMoi. bonee Toro,
IIEJIECO00PAa3HO  MPOUBBECTH KOPPEKTHPOBKY CT.cT. 61 u 62 YKPD nadwi
MHUHUMU3UPOBATh BO3MOKHBIE PUCKHA HA3HAYEHHS YPE3BbIYAHO CTPOTOr0 HAKa3aHHUS
JUISL UL, 3aHUMAOIIMX AKTUBHYIO TPaXJAHCKYIO TMO3UILMI0 W TMPEBBICUBIINX
npeaeiabl  NpaBOMEPHOTO MPUYMHEHUS Bpela MOpH BCEX PaCCMATPUBAEMbIX
00CTOSITEIHCTBAX.

11. IMpennoxenus de lege ferenda:

«Crarbs 37. Heo0xoxumasi 000poHa.

1. He saBnsieTcs mnpecTyImsieHHUEM MNpUYMHEHUE BpeJa IMOCATAIoEeMY JIUIlY
B COCTOSIHUM HEOOXOJIMMOW OOOpOHBI, T.€. MPH 3alIUTe JUYHOCTH U TpaB
0OOPOHSIIONIETOCS WK APYTUX JIUI], OXPAHIEMbIX 3aKOHOM UHTEPECOB OOIIECTBA WU
rocyJ1IapcTBa OT OOIIECTBEHHO OMACHOTO MOCATATEIbCTBA, €CJIM 3TO MOCITaTeIbCTBO
OBLIO HANpaBJIEHO Ha JKU3Hb, 3JI0POBbE, JUYHYIO CBOOOMY, MOJIOBYIO CBOOOIY WM
MOJIOBYI0 HENPUKOCHOBEHHOCTb, HEMPUKOCHOBEHHOCTh JKWJIWILA, MOMEIICHUS WIH
MHOTO XpaHWUJIWIIA. Y Ka3aHHbIE YCJIOBUS MPABOMEPHOCTH PACIPOCTPAHSIOTCS TaKXKe
Ha CJIy4ad COBEpIIEHHUS TMOCATATeIbCTBA HAa TOCYJApCTBEHHbIE U (WJIM)
OOIIIECTBEHHbIE  HWHTEPECHI, €CJIM OTO TMOCATaTeIbCTBO OBLJIO  COMPSHKEHO
C IPUYMHEHUEM WJIM YIPO30W MPUYMHEHUS Bpea BhIIICYKa3aHHBIM OOIIECTBEHHBIM
OTHOILIEHUSIM, OXPAHAEMbIM YTOJIOBHBIM 3aKOHOM, a TaKK€ CJIy4yah COBEPIICHUS
IPYIIOBOTO TMOCSATaTeNIbCTBA WJIM TMOCATATEIhCTBA C MPUMEHEHUEM OPYXKUS WIH
MPEIMETOB, UCTIOIB3YEMbIX B KAUECTBE OPYKHUSI.

2. 3ammTa OT TOCITAaTeILCTBA, HE COMPSIKCHHOTO C HACHUIIUEM, OTACHBIM JIIsI
KU3HA OOOPOHSIONIETOCS WM JAPYTrOoro JIKIA, JU00 ¢ HEMOCPEACTBEHHOW Yrpo30u
MIPUMEHEHUSI TAKOTO HACWJIWA, SBJISIETCS MPABOMEPHOM, €CIM MPU ATOM HE ObLIO
JIOMYIIICHO TIPEBBINICHHS TPEACIOB HEOOXOAMMOW OOOPOHBI, T.€. YMBIINIIEHHBIX
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NEUCTBUH, SIBHO HE COOTBETCTBYIOLIMX XapaKTepy MU OMACHOCTH IMOCATaTelbCTBA.
VYkazaHHbIE MOJIOKEHUE HE PACIIPOCTPAHSIOTCS Ha ClIy4au, IPeayCMOTpEeHHbIE B 4. |
HACTOSIIIEH CTAThU.

3.Ilpu oneHke NPaBOMEPHOCTH MPUYMHEHUS Bpeda MpU HEOOXOTUMOI
000OpOHE YUYWTBHIBAIOTCS, HAPSALY C XapakTEPOM U CTENEHBIO OOIECTBEHHOU
OMAacCHOCTU COBEPIUIEHHOTO TOCSTaTeIbCTBA, JAaHHBIE O JUYHOCTHU MOCATAIOLIETO,
CIocoOBl TOCSATATENhCTBA, pa3yMHasi HEOOXOJUMOCTb B MPUYMHEHHH BpeAa MpU
O0OOpPOHUTENBHBIX JCUCTBUSAX, MECTO U OOCTaHOBKA TMOCSATATENbCTBA, CHUJIBI
Y BOBMOXXHOCTH  OOOPOHSIIONIETOCsS, €ro TICUXMYECKOE€ COCTOSHHE W  HMHBIC
00CTOSITENHCTBA, CBA3AHHBIC C (DAKTOM OOOPOHBHI.

4. He mnOaneXUT YrojaoBHOM OTBETCTBEHHOCTH JIMIIO, KOTOPOE€ B CHIY
HEOXUJAHHOCTU MOCATaTeNIbCTBA, 3aMEIIATEIbCTBA, UCIYTa, CTpaxa WK MO JIPYyTHUM
00CTOSITEILCTBAM, HAXOJWIOCh B COCTOSHMM JYIIEBHOTO BOJHEHUS, W TOTOMY
MIPEBBICUIIO TIPEIENbl MEP HEOOXOAUMOU 0OOPOHBI.

5.IIpoBokanus mNOCSTaTeNbCTBA HE TMOPOXKIAET COCTOSHUS HEOOXOIUMOM
00OpOHBI, 3a HCKIIOUEHHEM CIy4yaeB, KOIJla OHa BbIpa3ujach B IMPABOMEPHBIX
neicTBusX, penycMoTpennbix cr. 39! macrosmero Kopexkca.

6. [IpeBbilieHMEM  TIpeeaoB  HEOOXOAUMOM  OOOPOHBI  MPHU3HAETCA
YMBIIJIEHHOE TMPUMEHEHHE OOOPOHSAIOMIMMCS JIULOM OT OOIIECTBEHHO OIACHOIO
MOCSTaTeNbCTBA, YKa3aHHOTO B YacTH BTOPOM HACTOAIIEH CTaThbU, TAKOrO crocoba
3alUThl  (XapakTepa Bpena), HPUMEHEHHE KOTOpPOTO SIBHO, OYEBUAHO IS
0OOPOHSIONIETOCS, HE BBHI3BIBAJIOCH XapAaKTEPOM M OMACHOCTBIO TIOCSTaTEIhCTBA,
KOT/Ia mocsAraBiieMy, 0€3 He00OX0IUMOCTH, YMBITIUICHHO ObLIT IPUYUHEH TSHKKUM Bpe
3I0POBBIO WJIH CMEPT.

7. ITonoxxeHust HaCTOSIIEN CTaThU B MOJIHOM MEPE PACIPOCTPAHSIOTCS Ha BCEX
JIUI] HE3aBUCUMO OT UX NMPOGECCHOHATHHON WU MHOM CTICIIMAIbHON TTOATOTOBKHU WJIH
CITY>K€OHOTro (JOJKHOCTHOTO) TOJIOKEHHUS, a TAaKKE€ HE3aBUCHUMO OT BO3MOXKHOCTH
n30eXaTh OOIIECTBEHHO OMACHOI0 MOCSATaTeIbCTBA WM OOPATUTHCS 3a MOMOIIBIO
K IPYTUM JIMIIaM WA OpraHaM BJIACTH. B ciiydae mpoTHBOpeUrsi COACPKaHUS HOPM
JIPYTUX 3aKOHOAATENbHBIX WJIM TOJ3aKOHHBIX HOPMAaTUBHBIX IIPAaBOBBIX aKTOB
MIPUMEHSIOTCS TIOJIOKEHUSI HACTOSIIIEH CTaThU».

«Crarba 38. [IlpyunHeHue Bpeaa NMpu 3aJepP:KaHUU JMIA, COBEPLINBILIETO
00IIIECTBEHHO OIACHOE JesIHHE.

1. He sBnsercss mpecTyluieHUEM NOPUYMHEHUE Bpeaa JMILYy, COBEPIIUBIIEMY
00I1IECTBEHHO OIACHOE JIeSTHUE, MPU €ro 3aJepKaHuU I Iepeayd OpraHam BIIACTH
1 (WIK) IpeceYeHus: BOBMOKHOCTH COBEPIIECHUS UM HOBBIX MPECTYIUICHUH U UHBIX
OOIIIECTBEHHO OMACHBIX JCSHUHN, €CIIM WHBIMU CPEACTBAMHU 3aJIepkKaTh TaKOE JIHUIIO0
B JaHHOM CHUTyallud HE TPEICTaBILIOCh BO3MOXHBIM M TIPH 3TOM HE OBLIO
JIOTTYIIIEHO MPEBBIIICHUSI HEOOXOAUMBIX JIJISI 3TOTO MEP, T.€. YMBIIIUICHHBIX ICHCTBHM,
SIBHO HE COOTBETCTBYIOIIMX XapaKTepy M CTENEeHH OOIIECTBEHHOW OMacHOCTHU
COBEPIIEHHOTO UM JICSTHUSI ¥ TUYHOCTH BUHOBHOTO.

2. [lpu oneHke MpaBOMEPHOCTH NMPUUYMHEHUS Bpela MpU 3aJep>KaHUM JIMIIA,
COBEPILHUBILETO OOIIECTBEHHO OMACHOE JACSIHUE, YUUTHIBAIOTCA, HAPSAY C XapaKTEPOM
U CTENEHbI0 OOIIECTBEHHOW OMAaCHOCTH COBEPILIEHHOIO JI€SHUS, JaHHbIE O €ro
JUYHOCTHU, CIOCOOBI YKJIOHEHUS OT 3aJep>KaHMs, MECTO U OOCTaHOBKA 3aJi€p KaHMUs,
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pa3yMHass HEOOXOAMMOCTh B TMPUUYMHEHUU Bpena JUisl JOCTIDKEHHUS Uelel
3a/iepKaHus, CUIIbI U BO3MOYKHOCTH 33J€P’KUBAIOLIETO, €T0 IICUXUYECKOE COCTOSHUE
U UHbIE OOCTOATEILCTBA, CBA3aHHBIE C (PAKTOM 3a/lep>KaHUS.

3. He mnoanexutr yrojoBHOH OTBETCTBEHHOCTH JIMIO, KOTOpPOE B CHIY
HEOKMJIAHHOCTH IOCSTaTeNIbCTBA, 3aMELIaTeNIbCTBA, UCIyra, CTpaxa Wik IO JPyTruM
O00CTOATENBCTBAM, HAXOJWJIOCh B COCTOSHUM JYIIEBHOIO BOJHEHHS, U IOTOMY
IPEBBICUIIO MPEJENbl MEp, HEOOXOAMMBIX AJI 3aJep’KaHus JIMLA, COBEPIUMBILIEIO
OOIECTBEHHO OIACHOE JESTHUE.

4. IIpeceyeHne HACHUIBCTBEHHOIO CONPOTUBJIEHUS 3aJE€P’KUBAEMOrO JIMIA
OlleHMBaeTcs 1Mo npaBuiaM ctT. 37 Hactosiero Konekca.

5. [lonoxkenus  4.4.1-4  Hacrosdmedd  craTbu B TOJHOM  Mepe
PaCIpOCTPaHSIOTCS] HA BCEX JIMI] HE3aBUCUMO OT UX MPOPECCHOHATBHONW WIIM WHOU
CHEIHMAbHON MOATOTOBKH MM CIYEOHOTO (JOJKHOCTHOTO) MOJIoKeHus. B ciyuae
IPOTUBOPEYMS COJEPKAHUS HOPM JPYTMX 3aKOHOJATENBbHBIX WM IOA3aKOHHBIX
HOPMAaTUBHBIX ITPABOBBIX AKTOB MPUMEHSIOTCS MMOJ0KEHUS HACTOAILIECH CTAThU.

«Crarba 39. Kpaiinsiss He00X0AMMOCTb.

1. He aBnsercsa npecTymjieHUEeM NPUYUHEHHE Bpeaa OXpPaHsIEMbIM YTrOJIOBHBIM
3aKOHOM HMHTEpecaM B COCTOSIHUM KpailHe HEOOXOIMMOCTH, B LIENSAX YCTPAHEHHUS
OIACHOCTH, YTPOKAIOIIEW JIMYHOCTM M IpaBaM JaHHOTO JIMIA WJIA HHBIX JIWILL,
OXpaHsEMbIM 3aKOHOM HMHTEpecaM OOIIECTBA MM TOCYJApCTBa, €CJIM 3TAa ONACHOCTh
HEe MorJia ObITh ycTpaHeHa 0e3 MPUUYMHEHHUS Bpeda U MPH 3TOM HE ObLIO JTOMYIICHO
NPEBBILICHUS TPeNeioB KpaiiHell HeoOXOIMMOCTH, T.€. YMBILUICHHBIX JCHCTBHIA,
SIBHO HE COOTBETCTBYIOIIMX XapaKTEPy U CTEIEHW YIpOKaBLIEH ONACHOCTH, KOrJa
YKa3aHHBIM HHTEpecaM OblI MPUYMHEH BPE] PaBHBINA WK 0o0Jiee 3HAUNTEIbHbBIN, YeEM
MPEIOTBPALLCHHBIN.

2.1lpu oueHKe NPaBOMEPHOCTH NPUYMHEHUS BpeAa TMpu  KpahHen
HEOOXOAUMOCTH, YUYMTHIBAIOTCS, HAPSALY C XapaKTEpOM M CTEHEHbI YIpOKaBILEH
OIACHOCTH, MECTO M OOCTAaHOBKA, pa3yMHas HEOOXOAMMOCTb B NPUYMHEHUU Bpena
Ul yCTpaHEHHMs] ONAacCHOCTH, CHJIBI M BO3MOXXHOCTM CyOBeKTa KpailHen
HEOOXOUMOCTH, €ro IMCUXUYECKOE COCTOSHUE U MHBIE OOCTOSITENLCTBA, CBA3aHHBIC
¢ (pakTOM NMPUYMHEHUS BPEA IIPU YCTPAHEHUH OMACHOCTH.

3. He mnoanexutr yrojoBHOH OTBETCTBEHHOCTH JIMIO, KOTOpPOE B CHILY
HEOKMJIAaHHOCTH OIIaCHOCTH, 3aMEIIATeIbCTBA, HCIIyrd, CTpaxa WM [0 JIPyTruM
OOCTOATENHCTBAM, HAXOJWJIOCh B COCTOSHUU JyIIEBHOTO BOJHEHHS, U TOTOMY
MPEBBICUIIO TIPEEbl MEpP, HEOOXOAMMBIX JIJIsl YCTPAHEHHUS OMTACHOCTH.

4. KpaiiHeil HEOOXOAMMOCTBIO MPHU3HAETCS TAaKKE TaKOE COCTOSHUE, IpHU
KOTOPOM JI€SIHHE€, COBEPLICHHOE C LEIbI0 YCTPAHEHUS YIPOXKAIOWIEW OIACHOCTH
HEen30€KHOTO MPUYMHEHHs Bpeia MPaBOOXpaHsIEMbIM HHTEpECaM, HE JOCTUTIIO 3TOU
LHeaM M NpeJoTBpalllaeMblid BpeJ HACTYNHJ, HECMOTps Ha YCWIUS JMIIA,
T0OPOCOBECTHO PACCUMTHIBAIOIIEIO €r0 NPEeJOTBPATUTh IMYTEM NPUYMHEHHUS MEHEE
3HAYUTEIILHOTO BPEaa.

5. [IpeBbllieHre MpeaenoB KpailHe HEOOXOJUMOCTH BJIEYET YTOJIOBHYIO
OTBETCTBEHHOCTb TOJIBKO B CIIy4astX YMBIIUIEHHOTO MPUYMHEHHS BPEA.

6. Kpaitnsast HeoOXOaMMOCTh HE SBJISIETCS OCHOBaHUEM IS OTKasa
OT BBIIIOJIHEHHS IOPUIUYECKON OOSI3aHHOCTH WJIM MCIOJIHEHHUS CIIy>KEOHOIro J10Jra,
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COCTOSIIIIUX B ICMCTBUSIX MO YCTPAHEHUIO OMACHOCTH.

«Cratbs 39'. IIpaBomMepHas NpoBOKALHUS

1. He siBnsieTcs mpecTyruieHHeM MPUYMHEHHE Bpeda OXPaHSIEMbIM YTOJIOBHBIM
3aKOHOM HHTEpecaM B pe3yJbTare MPaBOMEPHOM MPOBOKALMU IS HU300JIMYEHUS
BUHOBHOTO B COBEPIIEHUU MPECTYIUIEHUS U MPECEUYCHHUS BOZMOKHOCTH COBEPLICHUS
MM HOBBIX OOIICCTBEHHO OIACHBIX JIESIHUM, €CIU WHBIMU CPEICTBAMHU H300JIUYHUTH
TaKoe JUIo (JIUI]) B TAaHHOW CUTYyalluM HE MPEJICTABISLIOCh BOBMOXHBIM U TIPU 3TOM
HEe OBUIO JOMYIIEHO MPEBBIMICHHUS] HEOOXOIUMBIX JIJISi TOTO MEp, T.€. YMBIIIIEHHBIX
JICUCTBUN, SBHO HE COOTBETCTBYIOIIMX XapaKTepy U CTEMEHU OOIIeCTBEHHON
OMAaCHOCTU COBEPILIEHHOIO UM JIESIHUSI U TUYHOCTHU BUHOBHOTO.

2. [Ipu oreHke MpaBOMEPHOCTH MPUYMHEHUS BPEAa OXPAHSIEMBIM YTOJOBHBIM
3aKOHOM HHTEpEeCcaM YYMUTBIBAIOTCS, HapsiAy C XapakTepoM H  CTEHEHBIO
OOIIIECTBEHHOW OMACHOCTHU COBEPIIEHHOTO JESHUS, JIMYHOCTh, CIIOCOOBI YKJIOHEHUS
OT OTBETCTBEHHOCTH, pa3yMHas HEOOXOIUMOCTh B TMPUYMHEHUH Bpena s
JTOCTVIKEHUSI 11eJied TPOBOKAIMU M HUHBIE OOCTOSTENbCTBA, CBA3aHHBIC C (PaKTOM
OCYIIECTBJIEHUS] TPOBOKAIMOHHBIX JEUCTBUA.

3. [IpeBbIIcHHEM  TIPEACTOB  MPABOMEPHOW  MPOBOKAIMKM  MPU3HACTCS
MIPUYMHEHHUE Bpe/a, SIBHO HECOOTBETCTBYIOIIETO XapaKTepy U CTEMEHU YIPOXKaBIIICH
OMAaCHOCTH COBEPUIEHHOTO (COBEPIIAEMOr0) MPOBOLUPYEMBIM JIMIIOM AesHUA. Takoe
MPEBBIIICHUE BICYET 3a COOOM YrOJOBHYIO OTBETCTBEHHOCTHb TOJIBKO B CIydasx
YMBIIUIEHHOTO IPUYWHEHUS BpEa.

4, Tlonoxxenus 4. 4. 1-3 Hacrosel cTaTby B IOJIHOW MEPE PacIpOCTPaAHSIIOTCS
Ha BCEX JIMIl HE3aBUCUMO OT HMX NpO(EeCCHOHAIbHOW WM HMHOW CHeUalbHOU
MOJITOTOBKY WJIM CITY>K€OHOTO (JIOKHOCTHOTO) TMOJIOKEHUsI. B citydae mpoTuBopeuus
CONIEpXaHUSI HOPM JIPYTUX 3aKOHOHATENbHBIX WA TOA3AKOHHBIX HOPMAaTHBHBIX
IIPABOBBIX aKTOB MPUMEHSIOTCS TIOJIOXKEHHUSI HACTOSIIEN CTaThU».

«CraTtbs 41. O00CHOBAHHBIH PUCK.

1. He sBusieTcst npecTymieHneM IPUUYMHEHUE BpPela OXPaHsIeMbIM YTOJIOBHBIM
3aKOHOM MHTEpecaM IMpu 000CHOBAaHHOM PHUCKE.

2. OOOCHOBaHHBIM pHUCKOM MpPU3HAETCS BHUJ TMPABOMEPHOTO TMOBEACHHUS
IrpaXX/IaH, OCHOBAaHHBIM Ha YIPaBOMOYMBAKOIIMX HOPMax YroOJIOBHOIO MpaBa
U MPOSIBIIIONIUICA B COBEPUICHWH B YCIOBHSX HEOINPEAEIEHHOCTH JIEUCTBUS
(6e3nericTBUs) 11 JOCTHXKEHUS OOIIECTBEHHO IOJIE3HOW 1€ IPH OCO3HAHHOM
CyOBEKTOM BO3MOXKHOCTH BBIOOpa BapHWaHTa TOBEICHUS C yYE€TOM BEPOSTHOCTU
MIPUYUHEHUS BpEJa OXPaHIEMbIM YTOJIOBHBIM 3aKOHOM UHTEPECAM.

3. Puck mpusHaeTcss OOOCHOBaHHBIM, €CJIM  COBEPIICHHOE  JICSTHHE
COOTBETCTBYET COBPEMEHHBIM HAyYHO-TEXHUYECKMM 3HAHUAM M OMNbITY U JHIIO,
JNOMYCTUBIIEE PUCK, NPEANPUHSIO BCE, JOCTATOYHbIE, IO €ro MHEHHIO,
Y BO3MOXHBIE, C y4€TOM KOHKPETHON OOCTAaHOBKH, MEPHI JUIsl MPEIOTBPAIMICHUS
BO3MOKHOT'O BpPEJa OXPAHIEMbIM YTOJIOBHBIM 3aKOHOM UHTEPECAM.

4. Puck He mpu3HAETCs OOOCHOBAHHBIM, €CIM OH 3aBEJAOMO OBLI COMpSIKEH
C YIpO30i JJif )KM3HU MHOTHUX JIIOJEH, C YIpO30H 3KOJIOTMYECKOW KaTtacTpodbl WU
0O0IIIECTBEHHOT'O OEICTBU.

«CraTbs 42. UcniosiHeHMe TpUKa3a (pacnopsiKeHus ).

1. He sBusieTcst npecTymieHueM IPUUYMHEHUE BPela OXPaHsIEeMbIM YTOJIOBHBIM
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3aKOHOM HHTEpPEeCaM JIMIIOM, COBEPIIAIOIINM JCSTHUE BO UCIOJHEHHE 00sS3aTeIIbHBIX
JUISL HEro Tpukasza (pacmopsikKeHHus) B paMKaxX BO3JI0’KEHHBIX Ha HEro CIy:KeOHBIX
(TOMKHOCTHBIX) OOS3aHHOCTEM M HE OCO3HAIOIIMM HE3aKOHHOCTh (OOIIECTBEHHYIO
OTIaCHOCTH) TAaKOBOTO.

2. YTOJIOBHYIO OTBETCTBEHHOCThH 33 MPUYMHEHUE TAKOTO BpeAa HECET JIUIIO,
OT/IaBIIIee HE3aKOHHBIN MpUKa3 (pacnopspKeHue).

3. Ilpuka3 (pacnopsixeHue) — 370 o(puULIUATBLHOE BIACTHOE (00s3aTeNbHOE)
yKa3aHue HayalbHUKA (PYKOBOAMTEINSA, KOMaHAWpA) TOAYNHEHHOMY HCIIOTHHUTH
Kakoe-moo nessHue (IeicTBre Uiin 0e3/1eCTBHE).

4. Jluto, yMBINIUICHHO MPUYHUHUBIIEE BPEIl OXPAHSIEMBIM YTOJOBHBIM 3aKOHOM
MHTEpEecaM BO UCIIOJHEHUE 3aBEIOMO HE3aKOHHOTO IMpuKa3a (pacropsiKEHHUs) HECET
VTOJOBHYIO OTBETCTBEHHOCTh B KAaueCTBE WCIOJHHTENS TpecTyruieHus. Jlurpo,
OT/JABIIEE HE3aKOHHBIM  NpUKa3  (pacHOpPsHKEHHUE),  MOJUIEKUT  YTOJOBHOM
OTBETCTBEHHOCTH KaK OPTaHU3aTOP WM MOJCTPEKATENb.

5. HeucnonHenue HE3aKOHHOIO TMpUKa3a (paclopsDKeHHs) UCKIIOYaeT
YTOJIOBHYIO OTBETCTBEHHOCTbY.

«Ctatbst 42'. Omub0ka B HAJIHYNU O0OCTOATEIbCTB, HCKJIIYAIOUIUX
NPeCTYNHOCTD JIeTHUS.

1. He siBnsieTcs mpecTyIjieHHeM MPUYMHEHUE Bpe/la OXpPaHsSIEeMbIM yTrOJOBHBIM
3aKOHOM MHTEpecaM NpH OIHUOKE B HAIWYUU OOCTOATENBCTB, MCKIHOYAIOUIUX
MPECTYIMHOCTh JIeSIHHS, Korja oOCTaHOBKa JaBajia OOOCHOBAHHBIC OCHOBAHUS
MoJiaraTh, YTO UMEET MECTO TO WM WHOE OOCTOATEIHCTBO, W JIUIIO HE OCO3HABAJIO,
HE JIOJKHO OBLIO MJIM HE MOTJIO OCO3HaBaTh OIMTMOOYHOCTH CBOETO MPEANOI0KCHUS
M eCIW TPU 3TOM HE OBUIO JOMYIICHO TPEBBINICHUS MEp, HEOOXOAMUMBIX TIpU
peaTbHOM HAJUYHH TaKOBOTO OOCTOATENhCTBA. BOmMpoc O BHHE B TaKWX CIIydasx
paspelaercs B COOTBETCTBUU € 4. 1 cT. 28 Hacrosiero Koaekca.

2. Ecniu nuuno He 0CO3HaBajlo MHHMMOCTH CBOErO IMPEANOJIOKEHHUS, HO
0 0OCTOSTENLCTBAM JieJia JIOJDKHO OBLIO M MOTJIO 3TO OCO3HaBaTh, TO OHO JOJHKHO
HECTH OTBETCTBEHHOCTh IO COOTBETCTBYIOIIMM cTaThiM OcoOeHHONl dacTu
Hacrosimiero Kojekca, 3a coBepllieHHE YKAa3aHHOTO AESHUS [0 HEOCTOPOKHOCTU B
COOTBETCTBUH C Y. 2 cT. 24 Hactosmero Koaekca.

3. [IpeBbIieHEM HEOOXOAUMBIX MEpP TMPHU3HAIOTCS YMBIILIICHHBIC IEHCTBHS,
SBHO  HE  COOTBETCTBYIOIIME  YCJIOBHUSM  IPABOMEPHOCTH  KOHKPETHOTO
00CTOSITENHCTBA, UCKITIOYAIOIIETO MPECTYMHOCTh JesHusl. OTBETCTBEHHOCTh B TAKHX
CllydasX HAacTymaeT MO MpaBuUjiaM, MPEIyCMOTPEHHBIM CT. CT. 37/—42 HaCTOSILEro
Kopekca.

4. B cnyyae TpUYMHEHHUS BpeJa C KOCBEHHBIM YMBICJIOM OTBETCTBEHHOCTH
HacTyIlaeT B COOTBETCTBUU C YacThlO TpeThed cTathbu 25 Hacrtosmero Kojekca.
[Ipu 5TOM MOTHBBI M II€JIM COBEPIICHHUS TAKOTO JCSHUS MOTYT OBITh PaCICHEHBI
B Ka4eCTBE 00CTOSATEILCTBA, CMATYAIOIIETO HaKa3aHUeE.

5. [Ipu omnpeaeneHnn MPaBOMEPHOCTH MIPUYUHECHHS Bpela CICTyeT YIUTHIBATh
noJjioxkeHud cT. 41 Hacrosmero Kongexcay.

IyHKT «o%» 4. 1 ¢T. 61 YK P® M3/10:KUTH B cileayI0Ield pelaKiuu:

(GK) COBEpILIEHUE MPECTYIUICHUS TMPU HAPYIIEHUM YCIOBUU MPABOMEPHOCTH
00CTOSITENBCTB, UCKITIOYAIOIIUX NPECTYMHOCTD ICSTHUS;
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JIONOJHUTH IYHKTOM «K»:

«K') IpUYMHEHNE B COCTOSHHMU KpalHell HeOoOXOIMMOCTH Bpeaa PAaBHOIO
peAOTBPAILICHHOMY»;

Buectn usmeHenuss B cr. 62 YK P®, u3inoxkuB 4. 1 B ciaenyromei
pelaKuMu:

«1. Tlpu HaTUYUU CMATHAIOMIUX OOCTOSTEILCTB, MPEAYCMOTPEHHBIX IMyHKTaMU
«a», «K», «K» U (MIM) «Kk'» dactu mepBol crathM 61 Hactosmero Kopekca,
1 OTCYTCTBUH OTSTYAIOIMINX OOCTOSITENHCTB CPOK WMIIM pa3Mep HaKa3aHHWS HE MOTYT
MPEBBINIATh OJHOW BTOPOM MAKCHMAJBLHOTO CPOKA MJIM pa3Mepa Hambojee CTpPOTroro
BUJIa HaKa3aHUs, MPEyCMOTPEHHOTO COOTBETCTBYIOIIEH cTaTheil OcoOeHHON YacTu
HacTosimero Koygekcay.

Cratbu 108 1 114 YK PO u310KUTH B CACAYIOMICH PEAAKIINH:

«Cratbst 108. YOwmiicTBO, coBeplIeHHOe NPH NPEBBLINICHUN TMPeaeioB
He00X0AuMOii 000POHBI, NPH NMPEBbIIIEHNH MepP, HEOOXOTUMBIX ISl 3a/IePKAHMS
JINIA, COBEPIINBIIEr0 O0IECTBEHHO ONMACHOE JiesiHhe JIU00 NMPH NpeBbINIEeHNH
npeaeaoB KpailHeil HeOOXO0AMMOCTH.

1. YOuiicTBO, COBEpIICEHHOE TMpU TMPEBBIIEHUU TMPEIETIOB HEO0OXO0IUMON
000pOHBI,

— HaKa3bIBACTCSl UCIPABUTEIBHBIMU padOTaMU Ha CPOK JIO0 JBYX JIET, JIUOO
OTpaHUYCHHEM CBOOOJIBI HA CPOK JO JABYX JIET, JIUOO MPUHYIUTEILHBIMU paboTaMu
Ha CPOK JI0 ABYX JIET, TUOO JUIIEHHEM CBOOOABI HA TOT K€ CPOK.

2. YOUIACTBO, COBEPILIEHHOE TMpPHU TPEBBIIIEHUA Mep, HEOOXOTUMBIX ISt
3aJiepKaHus JINIA, COBEPIIMBIIETO OOIIECTBEHHO OMACHOE JIesTHUE,

— HAKa3bIBaCTCS OTpaHUYCHHEM CBOOOJBI HAa CPOK JO TpexX JieT, Jubo
MPUHYIUTETLHBIMI pa00TaMH Ha CPOK JI0 TpEX JIET, JUOO JIMIEHWEeM CBOOOJBI Ha
TOT k€ CPOK.

3. YOmiicTBO, COBEpIIEHHOE TIpU TPEBHINICHUHM TPEAeTOB  KpalHen
HEOOXOIMMOCTH,

— HaKa3bIBa€TCsl OTPAHUUYECHHEM CBOOOJBI Ha CPOK J0 4YEeThIpeX JeT, JIMOOo
MPUHYAUTEILHBIMUA pa0OTaMHU Ha CPOK JIO YETHIPEX JIET, JIMOO JIUIICHHUEM CBOOO/IBI
Ha TOT K€ CPOK».

«Cratbst 114. YMblILJIeHHOE TNpPUYUHEHHE Bpeaa 3A0POBbI0O MPH
NnpeBbINIEHNH TPee OB He00X0AUMO 000pOHBI J1M00 NMPH NpeBbLIIEHUN Mep,
HEOOXOAMMBIX /ISl 3a/eP:KaHUA JIMIA, COBEPIIMBIIEr0 OOIIECTBEHHO OIMACHOE
HesiHue JTU0O0 NMPHU NMpPeBbILIEHUN NMPeAe OB KpaiiHeil He00X0IMMOCTH.

1. YMbIIIZIEHHOE TPUYMHEHHE TSIKKOTO BpeJa 370POBbIO, COBEPIICHHOE IMpU
MIPEBBIICHUH MPECIOB HEOOXOAMMON 0OOPOHHI,

— HaKa3bIBACTCS MCIPABUTEIBHBIMUA pabOTaMu Ha CPOK JO OJHOTO roja, 0o
OTpaHUYCHHEM CBOOOJBI Ha CpPOK JIO OJHOTO Tojla, JUOO NPUHYIUTEIHHBIMU
paboTaMu Ha CPOK JI0 OJTHOTO roja, JTU0O0 JHUIIIEHUEM CBOOOIbI Ha TOT YK€ CPOK.

2. YMBIIIJIEHHOE TPUYMHEHHE TSKKOTO WM CPEeAHEH TSHKEeCTH Bpeaa
3I0POBBIO, COBEPILICHHOE IPHU MPEBBIIMICHUU MEP, HEOOXOIUMBIX IJIs 3aJiepKaHUsI
JIM1Ia, COBEPIIMBIIIETO 0OIIECTBEHHO OTMIACHOE JIesTHUE,

— HaKa3bIBACTCsl MCIPABUTEIBLHBIMUA pabOTaMU Ha CPOK JIO0 JBYX JIET, JIUOO
OTpaHUYCHHEM CBOOOJIBI HA CPOK JO JBYX JIET, JIUOO MPUHYIUTEILHBIMU paboTaMu
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Ha CPOK JI0 ABYX JIET, TUOO JUIIEHHEM CBOOOABI HA TOT K€ CPOK.

3. VYMbIIUJIEHHOE TPUYUHEHUE THKKOTO WIM CpeAHed TsKecTh Bpeaa
3J10pOBbIO, COBEPILIEHHOE MPHU MPEBBIIICHUH MPEIEIOB KpailHe HE0OX0MMOCTH,

— HaKa3bIBa€TCsl MCHPABUTEIbHBIMU pabOTaMH Ha CPOK JO TpeX JieT, Ju0o
OTpaHUYCHHEM CBOOOJIBI HAa CPOK JI0 TpeX JIeT, JUOO MPUHYAUTEILHBIMU paboTaMu
Ha CPOK JI0 ABYX JIET, JTMOO0 JUIIEHHEM CBOOOBI HA TOT K€ CPOK».

CreneHb J0CTOBEPHOCTH M alIpo0anMu pPe3yJIbTATOB.

Teopernueckass 4acTh HWCCJCIOBAHMS BBHITIOJNHSAJIACH HA OCHOBE TOJIOKCHHI
YTOJOBHO-TIPABOBOM HAYKM B KOMIUIEKCE C TMO3UIIMA HAYYHOTO 3HAHWS WHBIX HAYK
(kpuMuHONOTHMH, OOIIEeH Teopuu TmpaBa, (GUIOCOUH, JIOTUKH, COIHOJIOTHH,
MICUXOJIOTUH, YTOJIOBHO-TIPOIECCYAIbHOTO TpaBa, aJIMHUHUCTPATUBHOTO TIPaBa,
aIMUHUCTPATUBHOM JIEATEITLHOCTH, ONIEPATHBHO-PA3BICKHON JESATEIHLHOCTH).

[IpakTrueckass 4acTh WCCIEOBAHUS BBHITIOJIHEHA HA OCHOBE OOIIMPHOTO
AMIUPUUYECKOTO MaTepuaia, KOTOPBIA COCTaBUIIH:

1. CratucTryeckne TaHHbBIE O MPECTYIUICHUSAX, COBEPIICHHBIX MMPH HAPYIICHUN
YCIIOBUH MPAaBOMEPHOCTH MPUYUHEHUS Bpea MPU 0OCTOATEIHCTBAX, HCKITIOYAIOIINX
MPECTYIMHOCTD JCSHUS.

2. Martepuanbl cyneOHOW H CIIECTBEHHOW mpakTuku 3a mepuon c 2011
mo 2018 rr.:

— ObUT0 M3ydyeHo 188 maTepuanoB, MO KOTOPHIM BBIHECEHBI MOCTAHOBIICHMS
00 0TKa3e B BO30YXKJIEHUU M TPEKPAIICHUU YTOJIOBHBIX JIeNl B CBSI3U C HAJIMYUEM
00CTOSITENHCTB, UCKITIOYAIOIIUX MPECTYHOCTD JICSTHHUS;

—47 YrojmoBHBIX [I€J, MO KOTOpPHIM OBUIM BBIHECEHBI OMpPaBAATEIIbHbBIC
MIPUTOBOPHI IO TEM K€ OCHOBAHUSIM;

— 242 yrojmoBHBIX J€la, CBSA3AHHBIX C  JKCIECCOM  OOCTOSATENIbCTB,
MCKITIOYAIOIIUX IPECTYIMHOCTD JCSHUSI.

3. 3ydensl omnpeneneHuss W TOCTAHOBJICHHS MO MPHUMEHEHHIO HOPM
00 OOCTOATENBCTBAX, HWCKIIOYAIONINX MPECTYMHOCTh MACSHHS, OMyOIMKOBAaHHBIC
B bromnerensx Bepxosubix cygoB CCCP, PCOCP, P® 3a nepuon ¢ 1961 r. no H.B.

4. Matepuansl 44 mpenBapuUTENbHBIX (CIY>KEOHBIX) TPOBEPOK MO akTam
NPUMEHEHUS OTHECTPENIbHOTO OPYXKHS, CHEIHATbHBIX CPEICTB WIH (PU3NYECKOU
CHJIBI COTPYAHUKAMU MPABOOXPAHUTEIBHBIX OpranoB 3a nepuoa 2011-2018 rr.

5. Pe3ynpTaThl aBTOPCKMX AaHKETHBIX OMPOCOB M HMHBIX COITMOJIOTHYECKUX
OMpOCOB: ABTOPOM MPOBEACHBI COIMOJOTUYECKHE MCCIEAOBAaHUS MO BaKHEUIIUM
npo0jeM OOCTOSITENbCTB, MCKIIOYAIOIIUX TMPECTYNHOCTh JesHus. OnporieHo
320 crnenuanucToB, B YMUCIIE KOTOPHIX HAYYHO-TIeAarornueckue pabOTHUKU B 00J1acTU
YrOJIOBHOTO TIpaBa, KPUMHUHOJIOTMH W TIPABOOXPAHUTEILHON JI€ATENbHOCTH U
npaktuku — ciuenoBaren OBJ[ u CK P®, mpokypopckue paOOTHUKH, CYJIbH
denepanbHbIX CyA0B U cyA0B cyobekTa PD, a Takxke 112 0ObIUHBIX Ipak/iaH;

6. AnanuTudeckue o030pbl U cripaBku 3a nepuoj 2011-2017 rr.

7. Otuetsl (enepanbHbIX M MECTHBIX OPraHOB HCIIOJHUTENILHON BJAcTH,
IPaBOOXPAHMUTENILHBIX OpraHoB 3a nepuod 2011-2017 rr.;

8. KonTenTt-ananus cpeactB MmaccoBoit undopmaiuu 3a nepuoa 2000—-2018 rr.

[Ipu mnoaroroBke padOThl HCMONB30BATUCH PE3YJIbTAThl AMIUPUUYECKUX
UCCJIEIOBAHUM, TIOJIyYCHHbIE JPYTMMHU aBTOpaMHU IMpU pa3pabOTKe JaHHOU



20

Y CMEXKHBIX TEM.

VYcenemHoe codeTaHne TEOPETHUYECKOTO M MPAKTUYECKOTO HalpaBJICHUN
MO3BOJIMIIO CPOPMYJIUPOBATH JIOCTOBEPHBIE BBIBOJIbI, OCHOBAHHBIE KaK HAa HAYYHBIX
MOJIOKEHUSX, TAK U SMIIMPUYECKOTO UX TOATBEPKIACHUSI.

Huccepranms mnoarotorieHa Ha kKadeape yrosoBHoro mnpaa GI'KOY BO
«Cankr-IlerepOyprckuii yuuBepcuter MBJI Poccun» u paccmatpuBanach Ha e
3acelaHusIX.

PesynbTaThl 1rCCepTAIMOHHOTO MCCIIEIOBAHUS MPOXOIMIH alpoOaIfio B BUC
JIOKJIaJIOB U COOOIIeHUM corckarens Ha 112 HaydyHO-IPaKTHYECKUX U UHBIX (opymax
(13 xoTOpBIX 61 MEKTYHAPOIHOTO U BCEPOCCUICKOTO YpOBHS, BKItouasi Poccuiickuii
KOHrpecc yronoBHoro npasa B MI'Y um. M.B. JlomonocoBa) B Mockse (2011, 2013,
2015, 2018), Canxkr-Ilerepbypre (2011-2018), Kazanu (2011, 2012, 2014),
ExarepunOypre (2012), Cumdepomnone (2017, 2018), Boarorpame (2016, 2017,
2018), Pocrose (2018), Kypcke (2016, 2017, 2018), Kanununrpane (2011, 2013,
2015, 2018), HoBocubupcke (2016, 2017), Jluneuke (2014, 2015, 2016, 2018).

[lonoxenuss nuccepTauuu Takxke OOCYKJAJIMCh Ha  MEPONPUATHSX,
MPOBOJMMBIX COBMECTHO C MPAKTUUYECKUMH COTPYJHUKAMHU MPABOOXPAHUTEIBHBIX
OpraHoB W CYJIbsIMHU, MPEICTABUTEISIMIA UHBIX OPTaHOB BJIACTH U OPraHOB MECTHOTO
caMoymnpaBjieHuss (B HUX 4YHCIE, KPYIJIbI CTOJ C NPEACTABUTENIIMH CYIEHCKOIro
cooOuiecTBa «YTOJOBHBIA 3aKOH: BOMNPOCHI TEOPUM M MNPAKTUKU MNPUMEHEHHS,
r. Cankr-IlerepOypr, 2012 r.). OcCHOBHbIE  BBIBOJABI  JUCCEPTALIMOHHOTO
UCCJIeIOBaHUsI OMyOJIMKOBAaHbI B 23 CTAaThAX B BEAYUIUX PEIECH3UPYEMbBIX HAYYHBIX
KypHanax, Bxojsaumux B nepedeHb BAK MunucrtepcrBa oOpazoBanusi u Hayku PO,
MoHorpaduu, JBYX ydeOHHMKaX, TpEX YUYEOHBIX TIMOCOOMIX, Kypce JEKIUWA T0
YrOJIOBHOMY TpaBy, HAYYHO-TIPAKTHUYECKOM MOCOOMH, KOMMEHTAPUH K YTOJOBHOMY
kogekcy PD (B Tpéx Tomax), yueOHUKE, B KOTOPBIX COMCKATElNb SIBJSJICS HAyYHBIM
penakTopoM, u Apyrux padorax. Beero 122 pa6otsr 06mum 00bémMom 129,55 ..

Pe3ynbTaThl HCClIEIOBaHUS BHEIPEHBI B 00pa3oBaTEIbHBIM M HAay4YHBIN
nponecc Cankt-IletepOyprckoro ynuBepcutera MBJI Poccuun, Bomrorpamckoit
akanemun MBJ[ Poccumn, Poccuiickoro rocyaapCTBEHHOIO —IE€Iaroruyeckoro
yHuBepcutera uM. AWM. I'epuenHa, a Takke B IIPAKTHUYECKYIO JESATEIBHOCTH
MPAaBOOXPAHUTENBHBIX OpraHoB W cyaoB (CneacTBeHHbd JlemapTamMeHT mnpu
MunucrepctBe BHyTpeHHUX Aen Poccuiickon @enepanuun, ['naBHOE ClIeICTBEHHOE
ynpasienre npu ['Y MBJ[ Poccuu mno r. Cankr-lIletepOypry u JleHuHrpamackoi
obomactn,  Cankt-IlerepOyprckuii  ropojackoid  cym), o0  49€M  HUMEIOTCS
COOTBETCTBYIOIIME aKThl BHeApeHUA. CTpyKTypa padoThl onpeaensercs €€ UelsMU
u 3amayamu. Jluccepranusi CcOCTOMT U3 BBeAeHMs, 4 TrJaB, BKIIOYAIOIIMX
13 naparpados, 3axaroueHus, OudIMOrpapuIecKoro CucKa u mpHIOKESHUM.
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OCHOBHOE COAEPXAHUE JUCCEPTALINNU

Bo BBeneHum 0OOCHOBBIBA€TCS aKTyalbHOCTh TEMbl HCCIIEOBaHUS,
XapaKTepU3yeTcsl CTENEHb €€ pa3paOdOTaHHOCTH, OMPENEISIOTCA 1eib W 3aJaud
UCCJIEIOBAHUSI, €ro OOBEKT W TpPeIMET, METOAOJOTMYecKas OCHOBA, HayyHas
HOBH3HA, YKa3bIBAIOTCS IOJOKEHUS, BBIHOCUMBIE Ha 3AILMTY, IPUBOJATCS CBEICHHUS
0 TEOPETUYECKON U MPAKTUYECKON 3HAYMMOCTH PE3YJIbTATOB UCCIEAOBAHNUS, a TAKKE
O CTENEHU WX JOCTOBEPHOCTH U anpoOaIluu.

I'maBa 1 «I'eHne3nc HHCTUTYTA 00CTOATEIbCTB, HCKJII0YAI0IINX
NPEeCTYNHOCThL JIesiHNsl, B YroJIOBHOM mnpaBe Poccum u 3apy0e:KHBIX CTpaH»
COCTOUT U3 TpEX maparpados.

B IHaparpade 1 «TeopeTudeckne 0CHOBbI 00CTOATENbCTB, HCKIKYAKIINX
NPEeCTYNNHOCTh JesiHHsl, B YrOJOBHOM TIpaBe» pacCMaTPUBAIOTCS CIOCOOBI
3aKOHOJIATEILHOTO PETYJIUPOBAHUS W HAYYHOTO TOJKOBAaHUA OOCTOSITENBCTB,
HCKJIIOYAIOIIMX MPECTYMHOCTD JICSHUS.

Koncratupyercs, uto 3(dexkTuBHas 3amuTa JHMYHOCTH, OOIIECTBa
M TOCYyIapCTBa OT OOIIECTBEHHO OINACHOIO TOCSraTeabcTBa 00ecreynBaeTcs
HE TOJIbKO YCTAaHOBJICHHUEM COOTBETCTBYIOIIMX YTOJIOBHO-IIPABOBBIX 3aIpPETOB,
HO M IyTeM perjlaMeHTallud TMPAaBOMEPHOTO TMPUYMHEHUM Bpela TpU 3allUTe
OT OOIIECTBEHHO OMACHBIX IMOCATATENbCTB, 3aJIEP’KAHUM  JIUI, COBEPIIUBIINX
OOIIIECTBEHHO OIACHBIC JESHUS, U MpU YCTPAaHEHWU OMACHOCTU. TeM caMbIM
oOecrieunBaeTcs peanusanus mnojoxxkeHudd 4.2 ct. 45 Koncturymuu PO, cormacHo
KOTOPOM KKl BIpaBe 3alllUINaTh CBOM MpaBa M CBOOOABI BCEMH CIIOCOOaMH,
HE 3allpElICHHBIMU  3aKOHOM. Kpome TOro, yrojloBHbI 3aKOH MCKIIIOYAeT
OTBETCTBEHHOCTh JIMI] U B PSAJAE WHBIX CIy4aeB MPUUYUHEHUS BpEHa, CBS3aHHBIX
C IPUHYXKICHUEM, HCIOJHEHUEM TIpUKa3a WM PACHOPSDKEHUs, a  TakkKe
¢ 000CHOBaHHBIM PUCKOM.

B toxe Bpemsi, ¢ MoMeHTa 3akperuieHus B YK P® uHCcTUTYyTa 0OCTOSATENLCTB,
UCKIIFOYAIOIINX MPECTYMHOCTh AESHHS, BO3HUKIINA U JI0 CETOAHSIIHETO JHSA OCTAIOTCS
HEpEIIeHHbIMU  IeJNbId  psi 1poOieM  Kak  IpaBOTBOPYECKOTrO,  Tak
U TIPABONPUMEHUTENLHOTO XapakTepa, YCTPAHEHHE KOTOPbIX HEOOXOAUMO MJis
OpraHM3alyy TMPABUIBHOTO OTIIPABICHUS NPABOCYAHUS U YKPEIUICHHS 3aKOHHOCTH
B IIPaBOBOM 00IIECTBE, 00ECTIeUeHUs 3alIUThI MPaB IPak/iaH OT MPECTYIHBIX U UHBIX
OOIIIECTBEHHO OMACHBIX MOCITaTeIbCTB.

[IpencraBineHpl HECKOJBKO TEOPHM, KACAOIIMXCS MPUPOILI 0OCTOSTEIHCTB,
MCKITIOYAIOIINX MPECTymHOCTh naesHus. CoriacHo mepBoil, Hambosee W3BECTHOU
1 OOIIENPUHATON TEOPUH, MPECTYMHOCTh ACSHUS HMCKIIOYAETCS BBUIY TOTO, YTO
OTCYTCTBYET MAaTEPHAIbHBIA TIPU3HAK TAKOW MPECTYMHOCTH: OOIIECTBEHHAS
OTMACHOCTh COBEPIIEHHOTO JAESHUS; MPU STOM BPEJ, KOTOPBIN MPUUUHSIETCS ACSTHUEM
paccMaTpuBaeTCs KaK «OOIIECTBEHHO HEUTPAJIBHBIN» WIH JaXe «OOIIECTBEHHO
noJyie3Hblii». JlaHHas KoHuenuus Obla pa3zpaboTaHa emE COBETCKOW YroJOBHO-
npaBoBoi qoktpuHon (M.U. Cnyukuii u ap.).

B nocnennee Bpemsi y4€HBIMU NMPEINPUHUMAIOTCS TMOMBITKA CO34aTh HOBBIE
OOBACHEHUSI FOPUIMYECKON MPUPOJIBI TAKUX 00CTOATENLCTB. MIHTEpEC MpeacTaBIseT,
HaNpUMep, TEOpHUs «KBHEUTHETO (paKToOpa», COTJIacHO KOTOPOH MCKIIOYAETCSl MpU3HAK
HE OOIIECTBEHHOW OMACHOCTU JEAHMS, a €ro MPOTHUBOIMPABHOCTH: MPUUHMHEHHBIN
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BpE€Jl CYUTAETCA JOMYCTUMBIM NPU HAUIMYUU NPEAYCMOTPEHHBIX 3aKOHOM OCHOBAaHUU
takoi gonycrumocts (B.A. BiuHHMKOB 1 Ap.).

CorynacHO emE€ OJHOMY MHEHHUIO, OOCTOSITENbCTBA JIAHHOM KaTerOpHUH
UCKJIFOYAIOT OTBETCTBEHHOCTh B CHJIy COLIMAJIBHOM TMOJE3HOCTH JESHHI,
COBEpILAEMbIX B MPEIYCMOTPEHHBIX 3akoHOM ycioBusx (C.B. [Tapxomenko u np.).

HakoHen, HEKOTOpbIE CIENUATUCTBI YKa3bIBAIOT, YTO OCHOBAHUS MCKIIOYEHUS
OPECTYNHOCTH JI€SIHUSA HOCAT KOMIUIEKCHBIM XapakTep: OTKa3 TIoCyJapcTBa
OT YTOJIOBHOTO TIpecienoBanus (MCKIIOYCHHE TMPOTUBONPABHOCTH) B JIaHHOU
CUTYallMM CBSI3aHO C OTCYTCTBUEM OOILECTBEHHOW ONACHOCTH [ESHHUs, a TaKKe
C BO3MOXKHBIM OTCYTCTBHEM BUHBI JIMIa B ero coBepiueHun (B.B. MepkypreB).

CyliecTBylOT W Jpyrue KOHLENUUH, PAacCMaTPHUBAIOIIME YKa3aHHBIE
obcrosrenscTBa (A.U. CutHukoBa, B.1. Muxaitios).

HerpaguunonHonn  sABisieTcss  KOHUEMIUSA cocTaBa  OOCTOSITEIBCTB,
UCKIIIOYAIOIINX MPECTYNHOCTh AesaHus. [lo aHamormm ¢ cOCTaBOM MNPECTYILICHHUS
U €ro AJIEMEHTaMH, Mpeuiarajl B CBOE BpPEMs pa3peliaTbh BOIPOC O MPaBOMEPHOCTH
Wik HenpaBoMepHOCTH conestHHOro A.A. IlnontkoBckuid. CoctaB 000POHUTEIBHBIX
nevicTBuil  Bujen nmnpu  Heobxomumon oOopone B.U. Tkauenko. OOBEKTHUBHYIO
CTOpOHY 00opoHbl uccienoBan J.®. [loberaitno, BbACHSNT  OOBEKTUBHYIO
u cyobekTuBHy0 ctopony T.I'. IllaBrynuase.

CocTraB MpaBOMEPHOrO MOCTYIKA, HCKIOYAKOMIErO0 MPECTYNHOCTh ACSHUS,
paspabotanm B cBoé Bpems [O.B. baynuH, BKIIOUMB B HETO OOBEKT, CYOBEKT,
OOBEKTUBHYIO CTOPOHY U CYOBEKTUBHBIN KOHTPOJIb COBEPIIAEMOT0 MOCTYTIKA.

Eme pampme momen I'.C. KypbanoB, mpemyiarasi HCIOIL30BAaTh TOHSITHE
«COCTaB» K JIOOOMY IOpUIMYECKOMY (aKTy, B TOM YHCIE K OOCTOSITENbCTBAM,
HCKJIIOYAIOIIMM IPECTYITHOCTD ACSHUS.

[locnenoBanu ux npumepy [.B. Hasapenko, pasBuBmmi wnuer cocrasa
HE0O0X0uMON 000pPOHBI, KpaiiHell HEOOX0AMMOCTH U 3ajaepkanus, B.H. Bunokypos,
OPULIEAIINI K BBIBOAY, YTO HCIOJb30BAHUE COCTaBA IIPABOMEPHOrO JCSHUS
MO3BOJMUT JETalbHO OMHCATh 3aKOHHOCTh NMPUYMHEHUS BpeAa, BBIBUTH HauOoiee
CYILLIECTBEHHBIE MIPU3HAKA NEUCTBUI o YCTPaHEHHUIO OMAaCHOCTH
Y COBEPUIEHCTBOBATh PABOIIPUMEHUTENBHYIO AEATEIbHOCTD.

3HAUUTENbHBIM COOBITUEM B PA3BUTUU MHCTUTYTa HEOOXOIUMOW OOOpPOHBI
ceirpaia  MoHorpadgus  B.B. MepkypbeBa, KOTOPBIM  IPEMIOKUT  MOACHb
HEO0OXOaUMOM O0OOpPOHBI aHAJOTMYHO C DBJIEMEHTaMHU COCTaBa MPECTYIUICHHUS.
MBI conuaapHbl ¢ €r0 MHEHHEM O TOM, YTO TaKOBAasi MOJAEIb MO3BOJUT OTTPAHUYUTH
MPaBOMEPHYIO 000POHY OT €€ IKCIecca U MPOCTHIX COCTABOB MPECTYIUICHUN TIPOTUB
JINYHOCTH.

B cBow ouepenn, A.W. CuTHHKOBa, MONaraeT «BBECTH B HAy4YHBIM 000pOT
MOHSTUE «COCTAB MPABOMEPHOIO (HEMPECTYIMHOr0) NPUYMHEHUS BPENa» B KaYECTBE
oO1el Mosienu 00CTOSATENBCTB, UCKITIOUYAIOIIUX IPECTYIHOCTh JACSTHUS.

HecMoTpst Ha, kazanoch Obl, MOJIOKHUTEIbHbIE CTOPOHBI BBIIICYTOMSIHYTHIX
KOHLIENIMK, HA Hall B3[VISJ, BCE OHU IpeuiaT TI'POMO3JKOCTBIO KOHCTPYKLH,
a B KOHEUHOM HTOre CBOASATCA K YCJIOBHUSAM IPABOMEPHOCTH INPUYMHEHUS BpeEZa.
Pazymeercs, B HaydyHOM IUIaHE «COCTAaB MPABOMEPHOrO NPUYUHEHHUS Bpeaay
YpE3BBIYAHO BaXKEH, OJJHAKO MMPUMEHSATh €0 B PEaIbHOM KU3HU BPSIJ JIM BO3MOXKHO.
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Tewm Gosee, 4TO, €CM YK YCBOCHHUE JIEMEHTOB U MPU3HAKOB COCTaBa MPECTYIICHUS
OynymuMu  TpaBoBedaMu  (TMOJUUEHCKUMH,  CJIEIO0BATENsIMU, IPOKYPOPaAMH,
aJIBOKaTaMU U CYJIbSIMH) Ha IOpuANYecKuX (axynbrerax pa3inuunbix BY30B crpanbl
OCTaBJISIET JKeJIaTh JIy4YIlEero, YTO TOBOPUTh O COCTaBE IMPABOMEPHOTO MOCTYIIKA.
To e oTHOCUTCA U K (POPMUPOBAHUIO KOHUENTYAIbHBIX CXEM COCTAaBOB OTIEIbHBIX
BUJIOB OOCTOSITENBCTB, UCKITIOYAIOIIUX MPECTYMHOCTh JACSTHUS.

SBnsisicb MPUBEPKEHUEM TPAAUIMOHHOTO TMOXOJa K TMPaBOBOM OILICHKE
MPaBOMEPHOTO TPHYUHECHHUS] Bpefa TMpPU  OOCTOATENbCTBAX, HMCKIIOYAIOITUX
MPECTYIMHOCTh TeSTHUSA, MTO3BOJIIM YCOMHUTBCS B JEHCTBEHHOCTH
BBIIICTICPEUNCIICHHBIX TPEMJIOKCHUN W CKOHIIGHTPUPOBATHCS HAa YCTOSBIIEMCS
MOAXO0/€ aHaIM3a YCIOBUW MPABOMEPHOCTH TOTO WJIM HMHOTO OOCTOSITENIbCTBA.
[TockonbKy TakoOBbIE OOCTOSITENHCTBA HMEIOT SPKO BBIPAKCHHYIO OOIIECTBEHHO-
MOJIC3HYI0 ¥ COIMAJbHO 3HAYUMYI0 OKpacKy, Ha Hall B3TJSAO, CIEIyeT
CKOPPEKTHUPOBATh YCJIOBHSI WX TPABOMEPHOCTH MAaKCUMAJIbHO «KOMMOPTHO» st
aapecara JTHX TIOJOKCHHMH — HE TOJBKO M HE CTOJBKO TIPaBOOXPAHHUTEIIS
(moymunierickoro, ciemoBareis, CyAbl0), HO M IPOCTOTO TpakIaHWHA, JAJEKOro OT
JOTMAaTUYECKHUX MOCTPOSCHUN FOPUINYECKUX KOHCTPYKIUH, TOHSITHBIX JIMIID Y3KOMY
CHEIUATIHCTY.

OTH  YCIOBUS  TPAAUIMOHHOTO  TMOAPA3ACIAIOTCS HAa JBE  TPYIIIHL:
XapaKTepU3ywIIue OMacHoCTh (yrpo3y, MpoOsiemMy, KOTOpYH0 HEOOXOAUMO
pa3penuTh U T.0L.); U XapaKTEpU3YyIOIIUe MOBEJCHUE JUIA M0 peaau3allii CBOUX
npaB (00s3aHHOCTEH), TyTEM TMPUYMHEHHUS BpeJa B MPHUHIUIE OXPaHIEMbIM
YTOJIOBHBIM 3aKOHOM MHTEPECAM.

OOycnoBnuBaeTcss HEOOXOJUMOCTh TPUMEHEHHUS (HOPMaTbHO-OLIEHOYHOTO
cmocoba  omuWcaHUs B 3aKOHE  MPU  HUBJIOKEHUH  JIO3BOJIUTEIHHBIX
(yrmpaBoMa4yMBarOIINUX) YrOJOBHO-TIPABOBBIX MPEANUCAHUM K KOUM, HECOMHEHHO,
OTHOCATCS HOPMBI 00 0OCTOSITENTbCTBAX, UCKITIOYAIOIINUX TPECTYITHOCTD JICSTHHUS.

Kak moka3piBaeT Haiie WCCIEIOBAaHUEC, «W3JIUIIHSAS»Y, HA TEPBBIA B3TJIA,
Ka3yHUCTUYHOCTh B  CIydasx TPUYUHEHUS Bpeaa Tpu  0OCTOSATEIhCTBAX,
WCKITFOYAIOIINX TPECTYITHOCTh JEsSHUS, OyAeT CcrmocoOCTBOBATh TI'pakIaHCKOU
WHUIIAATABE, T.K. TEM CaMbIM OOECIEeYMBACTCA JAOCTYIMHOCTh JUIsl TOHUMAHUS
CYIIHOCTH 3TUX HOPM OOBIYHBIMHU TpakIaHAMH, JOOPOCOBECTHOMY HCIIOJTHEHUIO
TOJDKHOCTHBIX OOSI3aHHOCTEH TPABOOXPAHUTEIISIMU, TIPEKIE BCETO, MOJTUIECHCKIMH,
a TaK)K€ 3HAYMTEIIbHOMY OOJIETYEHHIO BOIMPOCOB IMPABOBOM OIEHKH COJIESTHHOTO
CO CTOpPOHBI cienoBarenss U cyaa. Kak Mbl mojaraem, npu KOHCTPYHPOBAHUU
YKa3aHHBIX HOPM, aKIEHT JOJDKEH ObITh CJellaH Ha MPUMEHEHUH (HOPMaIbHOTO
crocoba ONMMCaHUs B 3aKOHE BO3MOXKHBIX BAapUAHTOB moBeneHus.! VIMeHHO Takoi
croco0 M30MparoT, MPEkKIe BCEro, MPEACTABUTENN TUBIIINCTUYECKOTO HAMPABICHUS
MpaBOBOM  HAyKW, 3aHUMAIOIIHAECS  COBEPIICHCTBOBAHWEM  PETYIHPOBAHUS
MO3UTUBHOTO ToBeneHud. [lo aTton ke npuuuHe ['paxkmaHckuii koxekc Poccuum
COCTOMT M3 4YEThIpEX YacTe W Oojiee 4ueM IOoJyTopa ThICAY CTaTe, KOTOpPBIC
MOCTOSIHHO JIOTIOJTHSFOTCS.

! He cnyuaiino, yueOHBIN MIaH MarucTpoB IOPUAMYECKOr0 (aKyabTeTa ANTaliCKoro rocyJapcTBEHHOTO YHHBEPCUTETA
COJICP)KUT B cebe TaKyro AMCUMIUIMHY Kak «lOpuandeckas Ka3yHCTHKa», nzydaemyio B 00béMe 120 4., U3 KOTOPBIX
60 4. OTBEICHBI Ay JUTOPHBIM 3aHITHSIM U 3aKaHYHUBAIONLYIOCS SK3aMEHOM.
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[ToguepkuéM, uTO HEOE3YNMPEYHOCTh C TOYKM 3PEHUS 3aKOHOIATEIHHOMU
TEXHUKH  COOTBETCTBYIOIIMX  3aKOHOJATENbHBIX  (DOPMYIUPOBOK  CTaTel,
cojepkamuxcsa B TIaBe 8 VYrojoBHoro kojekca Poccuiickoit  ®denepanmu
ycyryossiercs npoOJieMoi coriacoBaHUsl ¢ HUMHU TOJIOKEHUM MHBIX HOPMATHUBHBIX
MPaBOBBIX AKTOB, PETJIaMEHTUPYIOIIUX MPUYMHEHUE BpeAa OXPaHSIEMbIM 3aKOHOM
MHTEpecam (B YaCTHOCTH, denepanabHbIX 3aKOHOB «O noauImIm,
«O npoTtuBoaecTBUU Teppopusmy», «O dDenepanbHOil ciayk0e O0€30MacHOCTH
u J1p.).

[Ipn OLICHKE JNEUCTBUI BOCHHOCIYKaluUX, COTPYIHUKOB
MIPABOOXPAHUTENBHBIX OPTaHOB U MHBIX JIHII, B PE3YJbTAaT€ KOTOPHIX MPUUUHEH BPEA
HMHTEpECcaM, OXpaHSEMbIM YIOJIOBHBIM 3aKOHOM, cyJaamMu HopMmbl IiaBbl 8§ YK
B Poccuu nmpakTruecky He MPUMEHSIOTCSL.

Ha ceronusmnmuii 1eHb, ¢ y4eTOM «HEOBIBAIOrO», MO MHEHHUIO | eHepanbHOI
[Ipoxypatypsl P®, 3a mocneaHue roasl CHUKEHUS YPOBHS IPECTYHOCTH — Ha 9,6 %,
c 2388476 no 2160 063 mpecTymjieHHM B TPOILIOM TOIYy W IPOJOJDKAIOIIEHCS
TEHJICHIIMM K CHIDKEHHUIO B HBIHEIIHEM M, OJIHAKO, BCE HapacTarouled yrpo3bl
CO CTOPOHBI ~PA3JIMYHBIX TEPPOPUCTUYECKUX M HIKCTPEMUCTCKUX OpraHu3alui
Ha NEPBBIA IJIaH BBIXOAMT KOHIIEMIMS, KOTOpas MOJy4yusia Ha3BaHHE — TIPABO
0€30MacHOCTH.

Tepmun «Mepsl 6e3onmacHocti» 0611 yorpednen JI.A. Illecrakoseim.! Kpome
HEro, BOIPOCAMH O Mepax 0e30MacHOCTH aKTHUBHO 3aHUMAETCS HA MPOTSHKEHUU YKE
JI0BOJBHO JuuTenbHOro BpemeHu mpodeccop H.B. lllenpun. [IpaBo OGe3omacHocTu
MpeayCMaTpuBaeT BO3MOXKHOCTh TNPUYUHEHUS JIO00TO Bpena s 00ecCTedeHUs
oOIIecCTBeHHON 0€30MacHOCTH ¥ JUYHOW O€30MacHOCTH TPHYUHUTENS Bpeja.
B nmocnennee Bpems, kak B Poccum, Tak u 3a pyOekoM, MBI BUANUM MHOKECTBO
MPUMEPOB YHUUTOKEHUS «OOCBUKOB», WHBIX OMACHBIX H OPraHM30BaHHBIX
npectynHukoB. [lpudem 3ajaepxuBaTh HMX SBHO HUKTO W HE coOupascs.
Hu y GonbiiMHCTBA paBOBEIOB, HAA3UPAIOIINX OPraHOB, HU Y MOJIABJISIONIEH YacTH
HACEJICHUS CTPaHbI 3TO HE BBI3BIBAET HU MaJICHUIIIUX BOIIPOCOB.

O BHecyneOHOM cmocoOe pacmpaBbl (IIpaBaa, HE Ha3biBas €ro IMpPaBOM
6e3omnacHoct) B cBoe Bpems ropopwin [.A. Kopeukuit u C.®. Mumokos. Kpome
TOTO, TPABO Ha MPUYMHEHHE BpeIa MPSAMO IMPEIOCTAaBICHO CT. 22 demepanbHOTO
3akoHa «O TOPOTUBOJECUCTBHM TEppopu3My», CT. 16 DegepanbHOro 3aKOHa
«O0 onepaTUBHO-PO3BICKHOMN NEATEIbHOCTH, denepaibHBIM 3aKOHOM
«O noyumuuy. O mpaBe 0€30MaCHOCTH TOBOPSAT HOPMBI M APYTHX (eaepaabHbIX
3aKOHOB, B YaCTHOCTHU, PEMVIAMEHTUPYIOLINX OCHOBAHUS IPUMEHEHUS OPYKUSL.

Onnako (QopManbHOE COOTBETCTBHME OTUX (PAKTOB TNPUUYMHEHHUS Bpeaa
Yronosaomy konekcy PO naxe He paccmarpuBaercs. [laeTcs nuiib OTBET Ha BOIIPOC
— IIPaBOMEpPHO MPUMEHEHO Opyxue uium Her. OcTalbHOE (MMEETCS B BHUIY
cootBeTcTBUE HOpMaM YK) He3HaunMo!

Ha wam B3rmasa, 5TO  BONMIOMIAs HECHPaBEUIMBOCTh —  YTOJIOBHOE
3aKOHOJATEIbCTBO CTAHOBUTCSI BTOPUYHBIM IO OTHOILICHHUIO K «BEJOMCTBEHHOMY).

! Illecrakos M.A. Eme pa3s o mpaBe 6e30HaCHOCTH B CBS3M C HPaBOM MPOTHBOAEHCTBUS HPECTYIHOCTH //
Kpumunomorus: Buepa, cerogns, 3aBtpa. 2014. Ne 1 (32). C. 13-14.
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K Tomy ke Ha jene oka3bIBa€TCs, YTO OHO HANMCAHO JIMIIb JJIA TpaxkJIaH (B 4acTH
00CTOATENBCTB, HCKIIOYAIOMUX TMpecTynHocTh JesHus) (B.M. MuxaiinoB), a,
Ha COTPYJHHUKOB  «CHWJIOBBIX»  CTPYKTYp, paclpoCTpaHAETCs JHIIb  KOraa
UX HEOOXOJIMMO TPHBJIEYb K YTOJIOBHOW OTBETCTBEHHOCTH 3a HApPYIICHUE MpPaBUII
MIPUMEHEHUS OPYKUS.

Pazymeercda, ™Mbl HE IOABEpracéM COMHEHHMIO IIPaBO  TOCYJapCTBa
Ha BOOPY)KEHHBIA OTIIOp arpeccopy, B TOM YHCJIE€ NyTeM €ro (Qu3n4ecKoro
YHUYTOXKEHUsA. Jla)ke €clid TaKOBBIM «arpeccopomM» BBICTYNAIOT COOCTBEHHBIC
rpaxaaHe,  OOBEAUHUBIIHMECS B  MPECTyNHbIE  TEPPOPUCTUUYECKUE  WIH
AKCTPEMHCTCKHE OpraHu3oBaHHbIe Tpynmbl. C 1enpio obecredeHust 001ecTBEHHON
0€30MacHOCTH MBI  BCELENO MOAJEPKUBAEM  JKECTKHE CHIIOBBIE  METOMbI
npotuBozelicTBusd uM. OQHAKO, Ha HAll B3I, TAaKOBOW CIIOCOO pearupoBaHUs
HE BIOJIHE YKJIQJbIBA€TCSI B PAMKU IMPABOBOTO MOJI U MOTOMY HE MOXET CIY>KUTh
YHUBEPCAJIBHBIM OCHOBAHWEM JJII PABOMEPHOTO MPUYUHEHUS BpPEAa OXPaHSIEMbIM
YTOJIOBHBIM 3aKOHOM MHTEpPECAM.

[IporHo3 BO3MOKHOTO pa3BUTHS IPABOBOIO PETYJUPOBAHMS IMPABOMEPHOTO
IPUYMHEHUS BpENa BBICTYIIAET B KA4€CTBE IOJIOKEHHMS, BBIHOCUMOTO Ha 3aIlUTY.
SBassick  mocCleOBAaTENbHBIMM  MPUBEPKEHIIAMU  COOJIOACHUS  NPUHIMIA
CUCTEMHOCTH B IpaBe, TeM 00Jiee YroJIOBHOM, MPEICTABIISAIONIEM CO00I KapaTeabHOe
Hayajo, Mbl OOOCHOBAaHHO TIOJIaraeéM, YTO OOCTOSITENbCTBA, HCKIIOUYAIOIINE
MPECTYNHOCTh JESHUSl, MOTYT BBIJIECIUTHECS B CAMOCTOSITENIBHYIO TMOJOTPACIb,
KOoTopasi OyJeT coJepKaTh B CBOEH CTPYKType BCe OOCTOSITENIbCTBA, MCKIIOYAIOIIHNE
MPECTYNHOCTh JIeSIHUSA, B TOM UHCIE€ T€, KOTOpPble B HACTOSIIEE BpeMs
YpEeryJaupoBaHbl HMHBIMU HOPMATHBHBIMU TIpaBOBbIMU akTamu. ['naBa 8 VYK PO
MoyYuT HazBaHuE «OOCTOSTENHCTBA, MCKIIOYAIONINE OOIIECTBEHHYIO OMACHOCTH
NESHUS», a TAKKE UX 3aKOHOJIATEIIbHOE OIPEEICHUE.

IMaparpad 2 mocBsIIeH T'€HE3UCy YroJIOBHOTO 3aKOHOJATENbCTBA Poccuu
00 00CTOATEIIHCTBAX, HUCKJTIOYAIOIIINX OOI1IECTBEHHYIO OIIaCHOCTH
Y POTUBONPABHOCTh  JAesiHUs. (OTmeuaercsi, 4YTO TAaKOBBIE  CYUIECTBOBAIIU
Ha MPOTSHKEHUH BCETO IEPUOAA POCCHUUCKOM TOCylAapCTBEHHOCTH. McTtopuyeckuii
DKCKYPC OTE€UYECTBEHHOTO 3aKOHOAATENIbCTBA, KACAIOLIErOoCs BOIPOCOB IPAaBOBOMU
OIIEHKM TIPUYMHEHUsI BpeJa TMpU TaKOBBIX OOCTOSTEILCTBAX TMO3BOJUI HaM
MPOCIEIUTh OCHOBHBIE MyTH PA3BUTHS U CTAHOBJICHUS COOTBETCTBYIOIIMX MPABOBBIX
HOPM H B3ATb Ha BOOPYXEHHE T€ TIOJIOKUTEIbHBIE MOMEHTHI B IPABOBOM
pernamentaniun HOpM THaBbl 8§ YK PO, koTopsie 000CHOBaHBI TpeOOBaHUSIMU
COBPEMCHHOM JKM3HH POCCHUHCKOro oOmiecTtBa (mojokeHne Ne 2, BBIHOCHMOE
Ha 3alUTy).

IMaparpag 3 packpbiBaeT MUPOBOU (3apyOeKHBIN) OMNBIT pErIaMEeHTAINH
yKa3aHHOW cdepbl O0OIIECTBEHHBIX OTHOIICHWH. B 3apyO0eXHOM yTrOJIOBHOM
3aKOHOJIaTEIbCTBE HAOJIOAAECTCS YHUBEPCATU3ALMS OOCTOSITENBCTB, UCKIHOYAIOUIUX
YTOJOBHYIO OTBETCTBEHHOCTH, YTO MOXKET OBITh OOBSICHEHO CONMIKEHHWEM IMPABOBBIX
CHUCTEM COBPEMEHHOI'O MUPA.

3aciny’KUBae€T BHUMAaHUS W  TOJIOKUTEIbHOW OIEHKHM KPUMUHAIUCTOB
noapoOHas periaaMeHTanus JNEUCTBUI rpaxkaaH u COTPYIHUKOB
MPABOOXPAHUTEIBHBIX OPTraHOB MPU MTPABOMEPHOM NPUYMHEHUU BpEJa B YTOJIOBHOM
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3akoHogaTenbcTBe CIIIA, ombIT KOTOpBIX, Ha HAIl B3TJISAM, CIEAYET YYUTHIBATH
OTEYECTBEHHOMY 3aKOHOJIATENIF0 HECMOTPS HA KOPEHHBIE MPOTUBOPEUYMUS HAIIUX
CTpaH Ha MEXIyHapOIHOW apeHe.

I'nmaBa 2 «lIpobaembl peaqn3anuu O00CTOATENHCTB, HCKJIKYAIOMIUX
NPECTYNHOCTDb JACSIHUS, B AeATEJIbHOCTH IPABOOXPAHUTEIbHBIX OPraHOBY.

IMaparpad 1 «Oo6cTOsITEIHLCTBA, UCKJIOYAIONIAE MPECTYNHOCTH JesIHUs
B COBPEMEHHOM POCCHIICKOM 3aKOHOJATEJbCTBE» IPEICTABISAECT COBPEMEHHYIO
KapTHHY  YrOJIOBHO-TIPABOBOW  pErlIaMEHTallud  NPUYMHEHHUS  Bpeda  MpH
00CTOSTENHCTBAX, UCKITFOYAIOIIUX MMPECTYITHOCTD JISSTHUS.

Mp1 nonaraem 11e1ecoo0pa3HbIM 1aTh Oosiee TouHOe Ha3zBaHue riiase 8 YK PO:
«OOCTOSTENHCTBA, UCKIIIOYAIOIINE OOIIECTBEHHYIO OMAcCHOCTh JESHUS» U OTHECTU
K TAaKOBBIM HEOOXOAMMYIO 000pOHY, KpailHIOI0 HEOOXOAUMOCTh, IPUYMHEHNE Bpeaa
IpU  3aJ€p>KaHUM JIMLA, COBEPIIMBIIET0 NPECTYIUIEHUE, OOOCHOBAHHBIM PpHCK,
a Takxke (PU3NYECKoe U NMCUXUYECKOE MPUHYXKIEHUE, OLIEHUBAEMOE C TOUKH 3PEHUS
KkpaiiHeil HeoOxoaumocTH (4. 2 cT. 40 YK). Bo3M0XXHO W JOMOJTHEHHUE ATOTO Kpyra
00CTOSITENBCTB.

Onpomennple  Hamu  coTpyAaHukd OBJl  BbICKa3bIBalOT  COOOpaKEHMS
0 HEOOXOJUMOCTH PACUIUPEHHsS] TPAHUIl TPABOMEPHOIO MPUUYMHEHUS Bpeda JIMLaM,
COBEPILIUBIIUM (COBEpILIAIOIIMM) OOIIECTBEHHO OINACHbIE JESHUS, a TakXKe Mpu
WX 3aJICpKAHNUN, €CIU OHM MBITAIOTCA CKPBITHCS WA OKA3bIBAIOT COINPOTHUBIICHHUE,
HE3aBHCUMO OT TOTO MPECTYIUIEHUS, KOTOpoe OHU coBepiniiv (81 % ompoIileHHbIX).
Tonbko 18 % pecrnoHAEHTOB OTBETHJIM, YTO HE CJIEAYET PACIIUPATH B YTOJOBHOM
3aKOHOJIATEILCTBE BO3MOXKHOCTh NMPUYMHEHUS Bpena mocsrarensm. M mumbs 1 %
CUHTAIOT HEOOXOJWMBIM OTPAHUYHUTHh BO3MOXKHOCTh TPWYMHEHHUS Bpela JIAIAM,
COBEPIIMBIINM (COBEPILAIOIINM) OOLIECTBEHHO OMAacHbIC JESHUS, TPH HEOOXOIUMOMN
000pOHE WU UX 3a/IePKAHUU.

Bripaborano aBTopckoe omnpeneneHue: «OOCTOATENbCTBA, HCKIIOYAIOIINE
IPECTYMHOCTh ACSHUS — 3TO MPEAYCMOTPEHHbIE YTOJIOBHBIM 3aKOHOM OOBEKTUBHbBIC
OCHOBAHHUsI NPABOMEPHOIO NMPHUYMHEHUS BpEa OXPAHSIEMBIM YTOJOBHBIM 3aKOHOM
MHTEpecaM, COBEpIIaeMble JIs 3alllUThl UHBIX 0OJiee 3HAUMMBIX MPABOOXPAHSIEMBIX
MHTEPECOB WK JOCTHKEHUS OOIIECTBEHHO MOJIE3HbIX LIETE.

3aKoHOJIaTEeIbHOE 3aKpEIUIeHHe MOJOOHOT0 ONpeeIeHus, KaKk CBOe0Opa3HOro
snurpada k riase 8 YK P®, BO3MOKHO MMO3BOJUT, HAKOHEL, MOJIOXKUTh KOHELL CIIOPY
0 IOPUANYECKON MPHUPOJIE YKa3aHHBIX OOCTOSITENIbCTB, a TaKXKe MO3BOJIUT CMECTUTH
aKIeHT B cepe ACUCTBUS HOPM, 3aKPEIUICHHBIX B WHBIX HOPMATHBHBIX MPABOBBIX
aKTax B yrOJIOBHO-IIPABOBOE PYCIIO.

B Iaparpadge 2 roBoputrcsi 0 3HAYCHUU MHCTUTYTA OOCTOSITEIHCTB,
HUCKJIIOYAIOIIMX  NPECTYNHOCTh  JI€SIHUS, B  JIESITEIBHOCTH  COTPYJAHUKOB
MIPABOOXPAHUTEIBHBIX OPTaHOB U UHBIX JIOJ>KHOCTHBIX JIUII.

Jnst coTpynHHMKOB TpaBooxpaHuTenbHbIX opraHoB (MBJl, ®Cb u apyrux)
aKTUBHOE MPUMEHEHUE HOPM 00 OOCTOATENHCTBAX, MCKIHOYAIOLIUX MPECTYMHOCTb
NesHUs, SIBIIAETCA, MPEXKIE BCEro, MpsMoM OO0S3aHHOCTBIO, BO3JIOKEHHOW Ha HUX
PSAIOM 3aKOHOB Y UHBIX HOPMATUBHBIX ITPABOBBIX aKTOB.

OTMeTrnM, 4YTO B HACTOSIIEE BPEMS OYEBHUJHBI IPOTUBOPEUMS MEKIY
VYToJI0BHBIM, VY T0JI0BHO-TIPOLIECCYAIBHBIM U YTOJOBHO-UCIOJIHUTEIbHBIM
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KOJIEKCAaMH, a TaKXKe 3aKOHAMH, PErIAMCHTUPYIONIUMU TPABOOXPAHUTEIHLHYIO
U JIAKE€ UHYIO JAESTENbHOCTD.

Ha  HemoctaTkm  3aKOHOJATENBHOTO  PETYJIMPOBAHUS  OOCTOSITENBCTB,
UCKJIIOYAIOIIUX MPECTyNHOCTh JESHUS W OCHOBAaHUW TNPUMEHEHHUS OpYXKus
yKa3blBAJIM ONPOLIEHHbIE HAMH PAaOOTHUKUA MPABOOXPAHUTENIBHBIX M CYJIEOHBIX
opraHoB ((enepanbHbie CyAbHM B OOJBIIMHCTBE MWCIBITHIBAIM TPYIHOCTH TpU
npuMeHeHuu HOpM riaBbl 8 YK P® — 79 %; coTpyIHUKHM MOJUIIMK NPU TPUMEHEHUU
HOPM TI1. 5 @3 «O moymmmum» — 97 %).

Cnegyer TOMYEPKHYTh, YTO 3aKOHONATEIHCTBO M CJEICTBEHHO-CyAcOHAs
MpakTUKa JajeKo HE BCerJa JIOSUTbHBI K COTPYJAHHKAM TPABOOXPAHUTEIBHBIX
OpraHOB, KOTOPBIC MPUMEHSIOT (PU3MUECKYIO CHITy, CIICIIHAIbHBIC CPEICTBA W, TEM
OoJiee, OTHECTPEIBHOE OPYXKHE, OCYIIECTBISAA (PYHKIIMU MO OXpaHe OOIIEeCTBEHHOTO
nopsKa U 00eCIeYeHHI0 OOIIECTBEHHON 0€30MacHOCTH. DTa TUCKPUMUHAILMS SIPKO
BBIDA)KEHa M B 3aKOHOJATEIBHBIX HOPMaX, PETYIUPYIOIIUX AESTEIbHOCTD
COTPYAHHMKOB MOJIULIUU U APYTUX JOJKHOCTHBIX JIUIL PU TPUMEHEHUU OPYKHUSL.

[lonoGHBIEe OrpaHUYEHMs] CBOAST TOYTM Ha HET Pa3syMHYI0 HHUIMATUBY
NOJIMLIEUCKUX U MPEACTABUTENCH APYTrUX MPABOOXPAHUTEIBHBIX BEJJOMCTB, KOTOPBIC
U TaK U30eraroT ciiydacB MPUMEHEHUS OPY>KUsl B yiiepO cOOCTBEHHON 0€30MacHOCTH.

Ha nam B3misiag, 3T0 0OyCIOBIMBAET HEOOXOIWMOCTH BBIPAOOTKH €IMHOTO
MOJIX0/1a K KBATM(HUKAINK CIIy9acB MPUMEHEHHUS OPYKUS COTPYTHUKAMHU «CHUIIOBBIX)
BEJIOMCTB, BO3MOKHO €MHBIX OCHOBAaHWU M TIOPSIKA €T0 MPUMEHEHUs, CIIOCOOHBIX
YAOBIIETBOPSTH TOTPEOHOCTSIM TPABONPUMEHUTEILHOM eI TEIIbHOCTH.

W3 mpoBeneHHOro aHaiM3a MaTepuajoB MPOBEPOK BHUIIHO, YTO TMPUMECHEHHE
COTPYIHHKAMU TaOETHHOTO OPYXKHUS MUMEJI0 MECTO TOJBKO B CIy4asx HEOOXOAMMOM
00OpOHBI, KOT/Ia KU3HU U 3/I0POBBI0 COTPYAHHMKA yrpokayia peajgbHasi OMacHOCTb.
HuuTtoxkxHoe uyucio mpaBoMEpHBIX (M HE TOJBKO) BBICTPETIOB TMOJIUIEHCKUX
CBUJICTEJILCTBYET 00 UX BOMUIOIICH HETOTOBHOCTH (B TOM UHCIIE, IICUXOJOTUYECKOMN)
MOJHOCTBIO  MCIIOJIB30BaTh ~ HMEIOLIMKCS ~ apceHal  CpeiAcTB B OopnOe
C IpecTynmHOCThI0. [IpHumHOM 3TOr0, HAa HANI B3MISIA, SBISICTCS, B TOM YHCIE,
OTCYTCTBHE YETKO TMPONMHUCAHHBIX B 3aKOHE HAYYHO OCMBICJICHHBIX IPABOBBIX
OCHOBAHHWH TNPUMEHCHHSI OPYXKHs, HE TO3BOJISIONIMX IPOW3BOIBHO OICHUBATH
JEUCTBUS COTPYIHHUKOB MONHMIMK. Hanmumo, TeM caMbIM, TPOTUBOPEYHE HEKOTOPHIX
BAKHBIX B IIPAKTUYECKOM CMBICIE ToJokeHu dPenepanbHoro 3akoHa PO
«O monauIum» NEeUCTBYIONIEMY YTOJIOBHOMY 3aKOHOATEIIbCTBY.

Crnengyer WCKIIOUHMTH M3 Psiia HOPMATHUBHBIX IPABOBBIX aKTOB OCHOBaHUS
MPUYUHEHUS BPEIa OXPaHSIEMbIM YTOJOBHBIM 3aKOHOM MHTEpECaM, OCTaBUB TAaKOBYIO
BO3MOYXHOCTh JIUIIb ISl CIy4aeB, MPSIMO MPEAYCMOTPEHHBIX YTOJOBHBIM 3aKOHOM.
JIumib yroJIOBHBIN 3aKOH JISTUTUMEH MPU3HABATH TO WM WHOE JIESTHUE MPECTYITHBIM
WM TIpaBOMEpHbIM. Peanuzaiusi pa3BuBaeMoil HaMU KOHIEHIUU MPUBEIET K TOMY,
YTO TPUYUHEHUE TPABOMEPHOTO BpeAa NPH BBHIMOJHEHHUW MPABOOXPAHUTEIHHOU
GYHKIIUA COTPYAHUKAMH «CHUJIOBBIX» CTPYKTYp WM TpakKIaHaMH OyAeT IMOIJIeKaT
UCKITIOUNTEILHO YTOJOBHO-TIPABOBOM OIICHKE M TTPOBEPSATHCS JIUIIh HA COOTBETCTBUE
HOpMaM YTOJIOBHOTO KOJEKCa.



28

I'naBa 3 «Oco0eHHOCTH KBaTUUKANNU 00CTOATENBCTB, HCKIIOYAKOIIUE
NPEeCTYNHOCTb JIeTHUA» COCTOUT U3 YETHIPEX naparpados.

IMaparpag¢ 1 «OcobOeHHocTH KBaM(pUKAIUM HEOOXOIUMOM OOOPOHBI».
IIpoBencHHBI B paMKax MCCIENOBAaHUS ONPOC KAK I'PAXKIAH, TaK U COTPYIHUKOB
IIPAaBOOXPAHUTENBHBIX OPraHOB MIOKAa3ajl, YTO AEHCTBYOIUE (OPMYIUPOBKU HOPMBI
0 HEOOXOAMMON OOOpOHE HE OTBEYAIOT COBPEMEHHBIM pEAIMSIM U CIMIIKOM
pPa3MbIThI, ¥, TAKUM 0OOpa30M, CJIOXHBI I MPaKTUYECKOro npumeHeHus — 79 %.
Wb 6 % NOJHOCTBIO  yIOBIETBOPEHBI CIOXMBIIEWCS cuTyauuei. Cpenn
MpeICTaBUTENEH CIeICTBEHHBIX U CyAeOHBIX opraHoB TakoBbIX 81 % u 11 %.

[ToHsiTHE «PA3MBITOCTH» MPOSIBISETCS, MPEKIAE BCEro, B TOM, YTO HOpMa
chopMylIMpOBaHA CIMIIKOM «OOIIE» W, TEM CaMbIM, MNPEAOCTaBISET MIUPOKUN
IPOCTOp AJIs CyNeOHO-CIEICTBEHHOr0 ycMoTpeHus. UTo, B CBOIO OYepeqb, CTaBUT
nepesl 00OPOHSAIOMUMCS TPAKIaHUHOM, M TaK HAXOJASIIUMCS B COCTOSIHUU CUIIBHOTO
JOYIIEBHOIO  BOJIHEHMS,  HEMOCWIbHYIO  3a/ladyy  ONpEeNEeeHUs  IMPEIesioB
MIPaBOMEPHOCTU NpUYMHEHHUA Bpeaa. JlomKHO ke ObITh HAao0OpOT — TrpakIaHHH
MIOJIHOCTBIO YBEPEH B MPABOMEPHOCTH CBOUX JCHCTBUH U, II1aBHOE, B OTCYTCTBUU IS
HEro HETaTUBHBIX NMPABOBbBIX MOCIEACTBUH.

B cBs3u ¢ 3TUM, 11e51ec000pa3eH nocie0BaTeIbHbIA MEPEX0] K «IIEPEUHEBOIN
CUCTEME OmNMcaHusl Oyar, IpH 3alUTe KOTOPBIX BO3MOXKHO MPUYMHEHHE JIFOOOTO
Bpena nocsraroniemy. K TakoBbIM, pazymeeTcs, Cle1yeT OTHECTH >KH3Hb, 310POBbE,
CBOOOJy, TIOJIOBYIO CBOOOJAY H TIOJOBYIO HENMPUKOCHOBEHHOCTbH, 3aIlUTYy
OT IIPOTUBONPABHOTO HACUJILCTBEHHOI'O BTOPKEHHS B KWINILE WM IOMEIIECHHE,
a TaKXKe CJIy4au IpyNIoBOro U BOOPYKEHHOTO HAalaJeHUS U T.II.

BrionHe BO3MOXXHON U TIPaBOMEPHON MblI CYUTaeM OOOpPOHY MPOTHUB JICHCTBUIA
OyUIEeBHOOOJIBHBIX, U JIML, HE JOCTUTIIMX BO3pacTa yroJIOBHOW OTBETCTBEHHOCTH,
T.€. OT TaKMX OOILIECTBEHHO OMACHBIX JESHUH, KOTOPbIE B CHIIy Pa3IMYHbIX MPUUYUH
HE SBIAIOTCS npecTynHbIMU. CaMblii BBICOKOKBATM(UIIMPOBAHHBIN CyJ1€OHBIM
MICUXUATP, CIEA0BATEINb, IPOKYPOP WIIU CYbA, JaKe OKa3aBIIUNCA HEIOCPEICTBEHHO
Ha MECTE MPOUCILECTBUS, HE BIPABE, Aa U HE B COCTOSIHUU OIPEAEIUTH BMEHSIEMO
TO WJIM WHOE JIMLO, JaXe €ClId JOMOJIMHHO U3BECTHO, YTO OHO COCTOUT Ha YYeTe
B [ICUXOHEBPOJOTMYECKOM AUCIIAHCEPE.

TpeOyeT 3aKOHOAATENBHOIO 3aKPEIUIEHUS BO3MOXHOCTb OCYIIECTBICHUS
HE0OX0aUMOM O00OPOHBI TMPOTHUB HEHACHJIBCTBEHHOTO OOIIECTBEHHO OIMACHOTO
[OCATATENIbCTBA — HANpUMeEp, KPakW, MOIICHHUYECTBA, YHUYTOKEHUS WIA
HOBPEXKACHUS YYKOr0 UMYIIECTBA, CIIOBECHOTO OCKOPOJIEHUS U T.II.

Crnenyer 3aKOHOJATENBHO YpPETyJHPOBAaTh BOIPOC O NMPUYMHEHUM BpEIa IPU
MHUMOW OOOpOHE, a TakKe IpaBO TpaXJaH Ha YCTAHOBJIEHHE YCTPOMCTB
Y MIPUCIIOCOOJIEHUH JUIsl 3alMThl MMYILECTBA, KWINIIA OT OOIIECTBEHHO OIACHBIX
[IOCSTATENIbCTB MU PAaCCMaTpUBaTh Clydad NPUYMHEHUS MMHU Bpela IOCITAIOIIEMY
0 MpaBujIaM HEOOX0AUMON 000pOHBI, @ HEBUHOBHOMY — IO MpaBuiIaM (paKTUYECKOn
OLLIMOKH.

AHaJIOTUYHO MBI NOAXOAUM M K BOIPOCY O 3aLIUTE OT HEOCTOPOXKHBIX
PECTYIUICHUH, KOTOpbIE, KCTaTH, COBEPIIAKOTCA HE TOJIBKO IIyTEM JEHCTBUS,
HO u Oe3zaeiicTBud. B uacTHocTH, 3amMTa BO3MOXKHA IPOTHUB IPECTYIUICHUH,
CBS3aHHBIX C HapyLIEHHEM pa3IuyHbIX TpeOoBaHUM (mpaBui) OE30MaCHOCTH.
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Kak rooput B.B. MepkypbeB, «iasi o0miecTBa, mo OOJIBIIOMY CYETY, OJMHAKOBO
[0JIE3HA JIEATEIbHOCTh Pak[laH, HAIlpaBJIICHHAs Ha OTPaXXCHHE KAK YMBILICHHBIX,
TaK ¥ HEOCTOPOXHBIX MPECTYMHBIX MNOCATATeNbCTBY.! Bosee TOro, BO MHOrMX
cllydasx, 0OOpPOHSIOIIEMYCS TOBOJBHO TPYAHO ONPEAEIUTh CYOBEKTUBHYIO CTOPOHY
COBEpLIAEMOI0 JESTHUS, 3aTO OYEBHU/IHA €r0 OOLECTBEHHAs ONaCHOCTh. Upe3BbIyaiiHO
aKkTyaJleH BONPOC O  BO3MOXKHOCTH  HEOOXOIMMOH  OOOpOHBI  OT MHBIX
OPAaBOHAPYLIEHUM, HE SBISIIOIIMXCSA  MPECTYIJICHUSIMU — IPEXKIE  BCETO,
aJIMMHUCTPATUBHBIX MPABOHAPYIICHUH W TPa)KIAHCKO-TIPABOBBIX JEIHUKTOB. OTO
BEeCbMa Ba)XHO B COBPEMEHHBIX YCIIOBUSX, KOTJa B cepe AeUCTBUS JaHHON OTpaciu
IpaBa OKa3aJOCh MHOXKECTBO OMACHBIX MPOCTYNKOB, YaCTh U3 KOTOPHIX B MPOLIIOM
(B TOM yHclie HEJAIEKOM), BIEKJA YTOJOBHYIO OTBETCTBEHHOCTh. HazoBem b
HEKOTOpbIE M3 HUX: HApPYIIECHUE MPaBUJI JOPOXKHOTO ABMXKCHUS WIM KCIUTyaTalluu
TPAHCIIOPTHOTO CPEJCTBA, MOBJEKIIEE MPUUMHEHHE IO HEOCTOPOKHOCTH JIETKOTO
WM cpeiaHed TsbkecTu Bpeaa 370poBbio (cT. 12.24 KoAIl P®); HeBbINoJHEHHE
TpeOOBaHUS O TPEJOCTABICHUM TPAHCIOPTHOIO CpEACTBA WM 00 OCTaHOBKE
TpaHCIOPTHOTO cpeacTBa (CT. 12.25); HENMOBUHOBEHUE 3aKOHHOMY DPACIOPSIKEHUIO
COTPYJHHUKA IIOJUIMH, BOEHHOCTYXAIEro, COTPYJHUKAa OPraHoB (¢eaepanbHON
ciy>)kObl  0€30IIaCHOCTH, COTPYJHUMKAa OpPraHOB TOCYAApCTBEHHOM  OXpaHBI,
COTPYJHHUKA OPraHOB, OCYLIECTBIISIIOIIMX (DeepanbHbIA rOCYAapCTBEHHBIM KOHTPOJIb
(Hazm3op) B cepe Murpanuu, JIMOO COTPYJHUKA OpPraHa WM YUPEXACHUS YTrOJIOBHO-
WCIIOJIHUTEJIbHOM CHUCTEMBbl JIMOO COTpPYIHHMKAa BOWCK HAalHMOHAJIBHOW TIBapauu
Poccuiickoii @eneparuu (ct. 19.3); Menkoe xynuranctBo (ct.20.1); mponaranga
U MMyOJIMYHOE JIEMOHCTPUPOBAHKE HAIIMCTCKON aTpuOyTuku u cumBosmku (ct. 20.3);
HapylieHne TpeOOBaHUIl pexuma Ype3BblYaiiHOTO nojoxkeHus (ct. 20.5); ycraHoBKa
HA TPAXJAHCKOM WM CIIy’)KEOHOM OpY)XMM TPHUCIOCOOJCHUST JUIsl  OECIIyMHOM
CTpenbObl WK Tpulena (MPUIEeNbHOr0 KOMIUleKca) HoyHoro BujaeHust (ct. 20.9);
CTpenbba U3 OpyXKHsS B OTBEIEHHBIX JUII O3TOr0 MeECTax C HapylIeHUEM
YCTAaHOBJICHHBIX MpaBWJ WM B HE OTBEAEHHBIX s 3Toro Mecrax (cr. 20.13);
ockopOsieHue (5.61); HapymieHue npaBui 0€30MaCHOCTH JKCILTyaTallud BO3YIIHBIX
cynoB (ct. 11.5); nmeficTBusA, yrpoxkaroiime O€30MacHOCTH JBHMYKCHHUS Ha BOIHOM
tpa"copre (11.6) m np. Tem Oonee, B 3TOM IUIaHE CJEAYET Y4YUTHIBATH
HAMETHMBINYIOCS TEHAEHIHUIO K JIEKpUMHHAIM3amuu.> OTMETUM, YTO GOJIBIIMHCTBO
aBTopoB (D.D. Iloberaiino, H.H. Typenxuii, .B. [lepuer, B.B. Mepkypse u np.)
NONJEPKUBAIOT MHEHHE O MUHUMHU3ALWM YHCIa YCIOBUH MPaBOMEPHOCTU
HEO0OXOaUMOM OOOpPOHBI M 3ajiepXKaHUS JIMIA, COBEPIIMBIIETO MPECTYyIICHHUE.
Ha nam B3, ycinoBuil mpaBOMEPHOCTH HEOOXOIUMON OOOPOHBI BCETO YETHIPE —
7IBa U3 HUX XapaKTEePU3yIOT MOCATATENbCTBO, BA — 3ALUTY OT HETO.

IMaparpa¢g 2 packpeiBaeT OTJIMYUTENbHbIE CBOWCTBA IPaBOMEPHOCTH
NPUYMHEHUS BpeAa NpHU 3aepKaHUU JIMLA, COBEPIIUBIIETO MPECTYINIEHUE U UHOE
OOLIECTBEHHO OIIACHOE JIESTHUE.

! Mepxypnes B.B. Coctas Heobxomumoii o6opons. CII6 : FOpua. nentp Ilpecc, 2004. C. 96.
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Poccuiickoit ®enepanuun U YrojloBHO-TIpoLECCyalbHBI Kojekc Poccuiickoit denepanyii B CBsI3U C BBEACHHEM
MOHATHSL YTOJIOBHOTO MPOCTYIKa» [DneKTpoHHbIH pecypc] // Cuctema obecrieueHus 3aKOHOIATENbHON NEesITeIbHOCTH.
URL : http://www.duma.gov.ru.
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[TockonbKy 3azepkanue JIuia, Hapsay ¢ HeoOX0oaUuMONW 0OOPOHON U APYTHUMH
00CTOSITEILCTBAMHU, UCKIIFOYAOIINMU MIPECTYNHOCTh NESHMUS, CBSA3aHO
C NPUYMHEHUEM 3HAYUTENIBHOTO (PU3NYECKOro (BILUIOTh A0 JIMIIEHUS KU3HU), & TAKKE
B COBOKYITHOCTH WJIM aJbTEPHATUBHO MMYIIECTBEHHOTO M MOPAJIBHOIO BpeEna,
3aJIepKUBAIOIIANA JTIOJDKEH COOJIIOaTh OMpPEACIICHHbIE YCIIOBUS, 3aKpEIJICHHbIC
B 3aKoHe. MX konnuecTBo U Kiaccuukanus Ha NPOTSHKEHUH I€CSITUIIETUN BbI3bIBACT
MOJIEMUKY CPE/Id OTEYECTBEHHBIX YUCHBIX-IOPUCTOB.

[TocnenoBaTenbHO MPUIIEPKUBASICH JIMHUM HA MAaKCUMAJIbHYI0 MUHUMU3AIUIO
yucjaa YCJIOBUW NPaBOMEPHOCTH NPUYMHEHUS Bpeda NpH 3aJep:KaHUM, BBUIY
MPEUMYIIECTBEHHON  CKOPOTEYHOCTH  CHUTyallud 3aIep’KaHusl U 3a4acTylo
CTPECCOBOTO €€ XapaKTepa OrPaHUYMMCS BBIJICTIEHUEM IISTH YCIOBUM, 00bETUHUB HX
B JIB€ IPYIIbl — OTHOCSIIMECS K OCHOBAHUIO 3a/Iep’KaHUSl M MPUUYMHEHUIO Bpeaa
B IPOIIECCE TAKOBOTO.

OTMeuasi TPyAHOCTH B OIPEEICHUN TOTO, SIBJSCTCS JIM 3aJIEPKUBAEMOE JIUIIO
MMEHHO TIPECTYMHUKOM, HaMH YyX€ [JIaBHO ObLJIO TPEHAJIOKEHO 3aMEHUTh
3aKoHOAaTeNbHYI0 (hopMyaupoBKy cT. 38 YK Ha «iHIlo0, coBepiuBIee 001IECTBEHHO
omacHoe JesHue». B KOHTekcTe Hamieil paboThl HEIb3sl HE 3aTPOHYTh BEChMa
BAXKHBIM BOMPOC O MPUMEHEHUH MEp 3aJepKaHus K JJISIIIUMCS MPECTYIICHUSM.
Ha nam B3ruis, Bo Beex cilydasix modera u3-moJi CTpaXKu, YKJIIOHEHUSI OT OTObIBaHUS
HaKa3aHWsl, COBEPILICHUS MPECTYIUICHUM, CBSI3aHHBIX C HE3aKOHHBIM 00OpPOTOM
OpY>XHsl, HAPKOTUKOB, OaHAUTU3MA, (PYHKIIMOHUPOBAHMS MPECTYIMHOTO COOOIIECTBa
JOJDKHBI  JIGWCTBOBATh MpaBUja HEOOXOAWMOW o0O0OpoHBl. JlaHHOE€ OTHOCHUTCA
U K [IEpUOJIaM TIaCCUBHOTO TIOBEJICHUSI TMPECTYMHUKOB (HAPKOTUKU U OpYXKHE
XpaHITCs B OTHAJIEHHOM TaiHuke, OaHauThl M wieHsl apyrux OIIl' orneixaror,
NPOXOJAT JICUCHUE, MPSIUYYTCS U T.I.). DTO MPUHIMUIIMAIBLHO BAaXKHO, T.K. YCIOBHUSA
MPaBOMEPHOCTH HEOOXOJUMON OOOpPOHBI 3HAYMTENBHO JIOSUIbHEE K  JIMILY,
MpeceKaroleMy MPOTUBOINPABHBIC IEUCTBHUS, HEKEIIU K 3a/IEPKUBAIOIIEMY.

OueHnBasg  OMacHOCTh, KOTOPYKH)  MOJKET  NPEACTABIATh  HE3aKOHHO
BOOPY)KCHHBII, B TOM YHCJIC M XOJOIHBIM OPYXHeM (HOX, KacTeT, KHCTEHb, JIyOHuHa),
YEJIOBEK, CJHEAYEeT  Y4YWUTBIBAaTb HE  TOJBKO  KAaTETOPUI0  MPECTYILICHMUS,
npeaycMoTpeHHoro cT. 222 YK P®, Ho u Te OOIIECTBEHHO OIAacHbIC JESHMUS,
KOTOPBIE OH MOXET COBEPUIUTH B YCIOBUAX KOHKPETHON CUTYyalUU.

Bricka3piBaeTcsi 000OCHOBAHHOE MHEHHE O TOM, YTO TOHSTHS «IPEBBIIICHUE
Mep, HEOOXOIMMBIX [JIsl 3aJepKaHus», U «IBHOEC HECOOTBETCTBHE» IO CBOCH
IOpUJIMYECKON TMPUPOJE SBISIIOTCS OIIEHOYHBIMHU: B KaXKJIOM KOHKPETHOM CIydae
OKOHYATEIILHOE PEIICHHE MPUHUMAETCS CYOBEKTOM MPABOMPUMEHEHUS C y4EeTOM
BCE COBOKYMHOCTH OOBEKTHBHBIX M CyOBbekTHUBHBIX mpu3HakoB (H.I'. Kamgaukos).
OnepupoBaHure K€  OIEHOYHbIMM  TOHATHSIMM  HAa  NIPAKTHUKE  CBSI3aHO
CO 3HAYUTENIbHBIMU TpyJAHOCTAMHU. C HUM cornamarTcs 68 % OmpoumIeHHbIX HAMU
corpynaukoB OBJI, yka3piBas Ha HEOOXOJIMMOCTb M3MEHEHHUS COJEP)KAHMS ITOU
CTaThu B 4acTH OoJiee YETKOro OIpEAeNIeHUs YCIOBHH M MpeNesoB NPUYHMHEHUS
Bpeda JIMIly, COBEpIIMBIIEMY IMpPECTyIUIEHUE, MNpU ero 3aaepxanuu, a 23 %
PECIIOHJIEHTOB CUUTAIOT, UTO cojepxanue cT. 38 YK crneayer noJIHOCTbIO H3MEHUTD,
T.K. OHO HECOBEPUIEHHO, «Pa3MbITO» M HE BBINOJHAET 33Ja4d M0 CTUMYJIUPOBAHUIO
NEUCTBUM, CBS3aHHBIX C 3aJ€PHKAHUEM JIML, COBEPIIMBIIMX MPECTYIUICHHUS.
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B mocnennem ciydae Ha TMOJNHOE UW3MEHEHHE COJIEp)KaHUs YKas3blBadu OoJee
OMBITHBIE COTPYAHUKHU, UMerolue ctax padbotsl B OBJl Gonee 5 ner (72 %), nubo
or3 no 5 ner (18,7 %). Cpeau Bcex OMpOIIEHHBIX Juilb 8,6 % mosaraioT, 4TO
conepxanue cT.38 YK P® u3meHsATh HET HEOOXOAUMOCTH, T.K. OHO IOJIHOCTBIO
COOTBETCTBYET TpeOoBanusaM npakTuku OBJI 110 3a1ep:KaHuIO IPECTYIHUKOB. !

AJIEKBaTHO OMNpPENEINTh, OBLJIO JIM TPEBBILICHUE, TMO3BOJIIET YCTAHOBJIECHUE
TOrO, MOIJIM JU OBbITh JOCTUTHYTHl UEIM 3aJepXKaHus, KOTOpoe TpedoBalo
MIPUMEHEHNs HaCUJILCTBEHHBIX MEpP K MPECTYIMHUKY, MTyTeM MPUYUHCHUS €My MEHEe
TSHKKOTO Bpesia (C 00s3aTeNIbHBIM YYETOM JIMYHOCTH 3a7eP>KUBAEMOTO U OOCTaHOBKH
3ajiepKaHusl), T.€. BCEX OOCTOSITENBCTB, KOTOPHIC YKA3bIBAIOTCS B IMOCTAHOBJICHUH
[Inenyma BepxoBHoro cyma P® ot 27 centsiops 2012r. Ne 19. OO yuere
0CcOOeHHOCTeH MMYHOCTH ToBopsAT MHorue yueHsle (B.A. KazakoBa, A.®. MictomuH,
N.M. TsoxkoBa, C.®d. MIokoB U Ap.), XOTS 3aKOHOJATENb, K COXAJICHUIO, 00 ATOM
MOKa MOJTYHT. DTO YCIOBHE TECHO CBSI3aHO C TPEOOBAHMEM 3aKOHA O HEBO3MOXKHOCTH
MIPOM3BECTH 3aJIepXKaHUE WHBIMH CpPEJICTBAMH, HE CBS3aHHBIMH C TNPUYHHEHHUEM
Bpena. OHAKO JTOCTaTOYHOCTh U MUHUMAIIBHOCTh Bpela B JaHHOM CIy4dae HEJb3s
OTOXKJIECTBJISITh — 3TO pa3Hble MOHATHA. be3ycnoBHO, myd4lie ecnu 3TOT Bpea Oyaer
MHUHHAMAJIBHBIM JTHOO BOOOIIE OTCYTCTBOBaTh. HO, B YCIOBHUSAX peaNlbHOW CUTYaIlUH
3aiepKaHus, Bped JOKEH OBITh HMMEHHO JIOCTATOYHBIM, C TOYKH 3pEHUS
3aJIePKUBAIOIIETO, M1 JOCTIKCHUS YKa3aHHBIX IeJieH, a HUKaK HE MUHUMAJIbHBIM.
Tem Oosiee 4yTO B YroJOBHOM 3aKOHE Takoe TpeOOBaHHWE MHHHUMH3AIMM Bpena
HH [IPAMO, HA KOCBEHHO HE YKa3aHO.?

[{enecoobpazno momonHuTh CT. 38 YK ykazanueMm Ha COCTOSHHUE BOJHEHUS
JMIa, OCYIIECTBISIIOIIETO 3aJiepKaHhe TaK K€, KaK YK€ CIENaHO B OTHOUICHUU
HeoOxomumoii  oboponsl (4. 2! c¢1.37 VK). D10 mpexacraBusercs 0COOEHHO
aKTyaJbHBIM B CITy4asiX, KOTJa 3ajJep>KaHue OCYIIECTBISCT MOTEPIECBINA WA €ro
OJIM3KKe, MYCTh Ja)ke HE HEMOCPEICTBEHHO IOCJE COBEPILIEHUS B OTHOUIEHUU HHUX
OPECTYIUIEHUSI, a MO TMPOIIECTBUM BpPEMEHH, CIy4alHO BCTPETUB OOUIUMKA
(HacubHUKA, TpaduTess, pa300WHMKA U T.J.) Ha YJIUIIE UK B IPYTOM MECTE.

Bwmecte ¢ Tem, MHOrMe ompoiieHHble Hamu coTpyaHuku OB/l BbICKa3biBaroT
coO0OpakeHHs] 0 HEOOXOAMMOCTH PACIIMPEHUs TPAHMI] MPABOMEPHOTO MPUYUHEHUS
Bpeda JIMIaM, COBEPIIMBIIMM MPECTYIUICHUS, MPU HUX 3aJEpKaHUM, €CIU OHHU
NBITAIOTCSl CKPBITHCSI MM OKA3bIBAIOT CONMPOTUBJIEHUE, HE3aBUCUMO OT TOrO, KaKoe
npectymienue onu copepmniiv (81 % ompoinennsix). Tonpko 18 % pecnoHIeHTOB
OTBETHJIH, YTO HE CIEAYET PACIIUPATH B YTOJOBHOM 3aKOHOATEIBCTBE BO3MOKHOCTD
MPUYMHECHHS Bpea 3aaepkuBaemMbiM jmnaMm. W mums 1 % cuntaroT HeoOX0oauMbIM
OTPaHUYHTH BO3MOKHOCTh MPUYUHEHUS Bpe/ia JUITY, COBEPIIUBIIEMY MPECTYIUICHHE,
IIPU €T0 3aJIep>KaHuu.

B nuteparype He yTuxaer maBHUU CIIOp O TOM, JIOMYCTHMO JIM JUIICHUE JTUIA
KU3HU TPU ero 3a7ep>kaHud. [[pOTUBHUKH TaKOTO JOMYIIEHUS! OOBIYHO CCHLIAIOTCA
HAa TO, 4YTO LEdb 3aJep’KaHus — JOCTaBJI€HHWE NPECTYIIHUKA OpraHaMm BIIACTH,
a youiicteo wuckiaouaer ee goctwkenue (T.I'. [laBrymuaze, B.W. Tkadenko,

! Huxynenko A.B. [IpuunHeHne Bpeaa py 3ajiep>KaHyy JIMIA, COBEPLIMBIIETO OOIECTBEHHO OMACHOE JESHHUE : JIUC. ...
KaHJ. fopun. Hayk : 12.00.08 / Hukynenko Anapeii Bsiuecnasosuu. CII6., 2011. C. 103-104.
2 [Tomo6HOE TpeGoBaHue COMEPIKUTCA, HATIPUMED, B 4. 3 cT. 19 denepansHoro 3akoHa PO «O momumuny.
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FO.M. TkaueBckuii, I'.B. Hazapenko, B./[. Fianos, B.A. Kazakora). .C. Tumikesuy,
I''B. bymyes, C.B. bopoaun, B.H.Ko3ak, C.®.Mumoko, A.B. Haymos,
D.®. [ToGeraiino, B.B. OpexoB u Jpyrue yuyeHble MPaBOMEPHO I0OJaralT, 4TO
yOUIICTBO OMACHOTO MPECTYIMHUKA MPU OTCYTCTBUU BO3MOKHOCTH B3SITh €TO JKUBBIM
ABJISIETCSl MPAaBOMEPHBIM, TEM CaMbIM OOECIEUMBACTCS JIOCTHKEHHE Meld —
IpeceyeHre HOBBIX, elI¢ 00Jee OMacHbIX MPECTYIICHUM.

IMaparpa¢ 3  packpbiBaeT  OCOOCHHOCTHM  YCTaHOBJICHUSI  KpaiHel
HEOOXOMMOCTH, OJJTHOTO U3 IPEBHEUIINX HHCTUTYTOB YTOJIOBHOTO MpaBa.

VYuuTbiBas 3KCTPEMAIbHOCTh CHUTYyallMd KpalHed HEOOXOIMMOCTH, YHUCIO
YCIIOBHM JTOJDKHO OBITh MUHUMANbHBIM. Mcxons w3 monoxeHuit ct. 39 YK PO,
K [IEpBOM IpYIIE yCIOBUN (OTHOCSIIMXCA K OMAaCHOCTH) MOXHO OTHECTH JiBa, & KO
BTOPOH (XapaKTepU3YIOUINX COOCTBEHHO 3aIlIUTY) — TPU YCIOBHS.

OnacHOCTh, yrposKaroliasi JUYHOCTH U MpaBaM JAHHOIO JIMIA WM WHBIX JIUII,
OXpaHsIEMbIM 3aKOHOM HHTEpecam oOOIleCcTBa WJIM TOCYIapcTBa MO CBOEH CyTH
J0JIKHA ObITh UMEHHO 0OujecmeeHHo onacHoil. B 3akoHe He pacKpbIBaeTCs MOHATHE
HU MCTOYHHMKA OMACHOCTH, HH €€ XapakTepa U creneHu. Hayka yrojmoBHOro mpasa
OPU3HAET HWCTOYHUKAMHU TpO3AIIEH ONAaCHOCTH, KakK JCHCTBHS 4YEJIOBEKa, Tak
U ICUCTBUSL UHBIX (DAKTOPOB: TEXHUYECKUX CPEJCTB, BBIMICAIINX H3-TI0JI KOHTPOJIA
YEJI0BEKA; BEIIECTB U MPEIMETOB, MPEACTABIIONIMX ONACHOCTh JJI OKPYKAIOIIUX;
NEUCTBUS CUJI TMPUPOMBI, PA3IUYHBIX CTUXUH, AHOMAJIbHO HU3KHX WM BBICOKUX
TeMreparyp; OOJE3HEHHOE COCTOSHUE 4YeJIOBEeKa WM JKUBOTHBIX;, HalaJeHUs
KUBOTHBIX (HACEKOMBIX) U APYTHE.

B sTOM miaHe BBI3BIBAET MHTEPEC BONPOC O JEHCTBUAX uenoBeka. OaHu
aBTOpBHI CUUTANIM, YTO JIMIIb OOIIECTBEHHO OIACHBIC, MPOTUBOMPABHbBIE NEHUCTBUS
yejoBeKa SBISIIOTCS  MCTOYHUKOM omacHoctH (C.A. JlomaxuH), JApyrue ke
yTBEpXKAalld, 4YTO HE «...MEHEE YacTo... COCTOSHHUE KpailHell HeoOX0IWMOCTH
CO37aeTCsl JEHUCTBUSIMU YEJIOBEKAa, HE SIBISIOUIMMUCA OOUIECTBEHHO OMACHBIMID)
(H.H. IMame-O3epckuii). [Ipu 3TOM OOJIBITMHCTBO YUEHBIX YKa3bIBAIOT, YTO JCHCTBHUS
YeJloBeKa MOTYT ObITh BHUHOBHBIMHM (YMBIIUIEHHBIMU WJIM HEOCTOPOKHBIMH), TaK
Y HEBUHOBHBIMU. B COBPEMEHHBIX  YCIIOBUAX  OCOOEHHO aKTyaJIbHbI
TEPPOPUCTUYECKUE B3PBIBBI B MECTAX CKOIUIEHUS JIOJEH, MOAPBIBBI KPYIHBIX
3laHUM, Ta30- U HEPTENPOBOAOB, >KEJIE3HOJOPOKHBIX IMyTEH, MOJXKOTH JIECHBIX
maccuBoB. OHHM TpeOylOT MpUBICYEHUS OOJIBIIMX KOHTUHIEHTOB clacaTelsei,
CHEIHATbHOM TEeXHUKH, B T.4. TSOKENOH. B Xone cmacarenbHbIX pabOT MPUUMHSAETCS
3HAYUTENbHBIN yliep0 MHQPacCTPyKType, TPAHCIOPTHBIM CPEACTBAM M HUMYILIECTBY
IPaKJIaH.

B mnayuyHoit nmTepaType, Ha Hall B3IJISA, HE BIOJIHE OOOCHOBAaHHO,
OTPAaHUYMBAIOTCS PAMKH HAIMYHOCTU. K COXaneHWro, 3aKOHOJATENb CaM CO3JaeT
MOYBY JJI TAKOI'O POJA CYXIEHUH, XapaKTEPU3ys OMACHOCTh KaK HEeNnocpeoCmeeHHo
yrpoxaronryto. Mexay tem, ocobas oOCTaHOBKa KpaiiHe HeoOXOAMMOCTH, MpHU
KOTOPOM JIMLO BBIHYXKJIEHHO JIEUCTBYET, MCXOOUT W3 OLEHKH BO3HUKAIOLIETO
OMAaCHOTO COCTOSIHUS, T.€. ONACHOCTh BO3MOKHA M YEPE3 OMNPENEIICHHBIM OTPE30K
BpeMeHH. Tak, albIMHUCTBI, OTPE3aHHBIE B TOpPax JABUHOW, UMEIOT OIpPAHUYECHHBIM
3amac MpPOJOBOJILCTBUS, OKpYXKEHHbIE OaHI(pOpMUPOBAHHEM BOEHHOCIYKAIlIUE
MOJIYYHJIM HECKOJIBKO YacOB Ha BBINOJIHEHUE YIbTUMATUBHBIX TPEOOBAHUHN U T.II.
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B coctossHum kpaiiHelr HEOOXOIUMOCTH «CBOEBPEMEHHOCTHY OIPEACISIeTCS
TE€M, YTO BpE€Jl MPUUYUHSIETCS ¢ MOMEHTAa BOBHUKHOBEHUSI OMACHOCTH 10 MOMEHTA €€
ycTpaHeHusi (OTHafeHus). DTOT BPEMEHHOM OTPE30K MOXKET ObITh pa3IuyHbIM
M 3aBHCHUT OT TOT'0, CKOJIBKO JIJTUTCSI COCTOSIHUE, YTPOKAIOIIee TUYHOCTH, OOIIECTBY
WJIU TOCYIApCTBY.

[IpyuriHeHne Bpea — €IMHCTBEHHOE CPENICTBO H30ekaTh (HEHTpann30BaTh)
OMacHOCTh NpH KpalHed HeoOXxoauMocTu. BriOupas mnoaxopsiiee CpeacTBO
YCTPaHEHHsI ONACHOCTH, JIMIO HAXOAWTCS B OIPAHUYEHHBIX BPEMEHHBIX PAMKAX,
Y MOXET IMPOCTO HE OCO3HABATh HAJIMYME MHOTO cpencrBa. Henp3s HE yduTHIBATH
U CTPECCOBBIA XapakTep CUTYyallMH, a TaKXe JHUYHOCTHbIE OCOOCHHOCTH (OIBIT,
oOpa3oBaHue, I0J, BO3pPACT, COCTOSIHUE 30POBbS U T.I1.). YCIIOBUEM NPUYUHEHUS
Bpela B COCTOSIHUM KpailHEel HEOOXOJMMOCTH BBICTYNA€T HEBO3MOXKHOCTD
ee ycTpaHeHusi ApyruMu cpeactBamu. Co3HaBas 3TO, JIMIO BBIOMPAET TAaKOBOE
CPEACTBO, KOTOPOE, NO €20 MHEHUI0, NOCTaTOYHO Uil YCTPAHEHHS BO3HUKIIEH
OMACHOCTH, CBA3aHHOE C NPUYUMHEHHWEM Bpela JIPYyTUM IPABOOXPAHSIEMbIM
UHTEpEeCcaM.

Cnegyer OTMETHTb, YTO U 3aKOH He TpeOyeT BhIOMpaTh camoe Oe3BpeIHOe
CPEIICTBO, INIABHOE, YTOOBI OHO MPUYMHUIIO MEHBIIUN BpPE/l, YEM MPEAOTBPALICHHBIMH.
Takum o0pa3oMm, JHIIO JTOJDKHO CTPEMHUTBHCS K NPUYMHEHHUIO HE HaWMEHBIIETO,
a pasymMHOro Bpena. Jlaxe ecid 4eloBEK OCO3HAET BO3MOXKHOCTh H30€XKaTh
OMACHOCTH MEHEE OMNacHbIM CHOCOOOM, OH HE TMOMJIEKHUT  YrOJOBHOM
OTBETCTBEHHOCTH, €CJIM HE TIPEBBICUII ITPeIeTIbl KpaiiHeil He0OXOAUMOCTH.

Bpen mnpuuunHsiercs, Kak TMpaBWiO, TPETbUM JHIIAM. JTO TpeboBaHHE,
BBITEKAIOLIEe M3 3aKOHOJATENbHON (HOpMyINbI, 3HAET HEKOTOpbIE HCKIIOYCHHUS,
HE BCEIrla YYMTHIBAEMBIE B  CHELUAJIBHOM JuTeparype. Tak, MOKapHBIE,
paspylIaKoIIKe HaIBOPHBIE OCTPOMKH, IMPUHAIIEKAIIME BIAJENbIY J0Ma, KOTOPBII
caM e €ro MOJKEr, JCHUCTBYIOT B COCTOSIHUM KpalHeH He0OXOAMMOCTH, XOTs Bpel
IPU 3TOM HAaHOCUTCS HE MOCTOPOHHUM, a JIUILY, CO3JABIIEMY YKa3aHHYIO OIMACHOCTb.
CoTpyIHUKH MOJUIIMU, OCTAaHABIMBAS JBUXKYIIMICS C TPyObIM HAPYIIEHUEM MPABUII,
aBTOMOOUJIb, CTPEJISIOT 10 €ro KoJiecaM, HECMOTPS Ha TO YTO BOJIUTEIb CaM SIBIISIETCA
MCTOYHUKOM OIIACHOCTH ISl APYTMX YYaCTHHKOB IBWKEHMS. Bpau ammyTtupyer
HAapKOMaHy pyKy, IOJYYMBIIEMY TaHIPEHY KOHEYHOCTH BBHUIY IOJb30BaHUS
IPSI3HBIM IINpHULIEM. Pazymeercs, 3T UCKIIFOUEHUS BCTPEYAIOTCS HA MPAKTUKE HE TaK
4acTO, M, B OCHOBHOM, BpE€J NPUYMHACTCA HMMEHHO TPETBUM JIMIAM, 4YTO
U ONpE/IENsieT 3HAUUTENbHO OoJjiee KECTKue TpeOOBaHUS, MpeIbsABIsSEMbIC
K IMOBEJICHUIO B COCTOSTHUN KpaliHEe HEOOXOUMOCTH.

[To HEMOHATHOW MPUYMHE 3aKOHOAATENh HE 3aKPENuil CHEIU(UKY YTOJOBHOM
OTBETCTBEHHOCTH 3a MPEBHIIICHUE MPEENIOB KpaitHel HeooxoaumocTu. Jleno B ToMm,
yro, 4To Ocobennas uacth YK P® He comepkHUT cHeHATIbHON HOPMBI
(IpUBUJIETUPOBAHHOTO COCTaBa), KakK JTO TNPEIyCMOTPEHO 3a MPEBBIIICHUE
HEOOXONUMOW OOOpOHBI WM Mep, HEOOXOAMMBIX [JIs 3ajJep)KaHus JIMIIA,
coBepiuBIero npecrymienue (ct. cr. 108, 114 YK).

[ToaToMy BO Bcex cllydasiX MPEBBIMICHUS MPENIEeToB KpailHell HeoOX0IUMOCTH,
KBaIMPUKaLUs OyJET OCYIIECTBIATHCS MO COOTBETCTBYIOMIMM CTaThiM OcoOeHHOU
yactu YK, mpenycMarpuBarolliM OTBETCTBEHHOCTh 33 COBEPUIEHHOE NPECTYIHOE
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nessHue. B Toxe Bpems, 3TO JOJDKHO YYWTBHIBATBCA B KA4ECTBE CMSTYAIOLIErO
00CTOSATENBCTBA IPU PACCMOTPEHUM J€a CYJOM, a B HEKOTOPBIX CIIydasX MOXKET
ObITh  TIOJIO)KEHO B  OCHOBY OCBOOOXKJIEHUS BHHOBHOTO OT  YIOJOBHOM
OTBETCTBEHHOCTH, 4YTO, OJHAKO, MNPEICTaBIAETCA HEIOCTATOYHBIM Uil JOJDKHOU
auddepeHInany 1 UHIMBUTyalIu3allii YTOJJIOBHOW OTBETCTBEHHOCTH M HaKa3aHUs.

IMaparpa¢g 4 «OcoOeHHOCTH KBAIU(PUKANUM MHBIX O00CTOATENbCTB,
HCKJII0YAIOLIHX NPeCTyNHOCTh AesTHUS, 3aTparuBaeT O0COOEHHOCTH
NpPaBOMEPHOCTH TMPUYMHEHHUS Bpeda NpU (PU3NYECKOM WIA TCUXUYECKOM
MPUHYXICHUH, 000CHOBAaHHOM PUCKE U MCIIOJIHEHUU MTPUKAa3a WIH PACIOPSHKCHUS.

JewicTBytomas dhopmynupoBka Ha3zBanus riaaBel § YK P® «O06crosiTensCcTBa,
UCKJTIOYAIONINE MPECTYNHOCTh ACSHHs», MO3BOJWIa OOBEAUHUTH B cebe BechbMa
pa3HOpPOAHBIE MO CBOEM  COLMAJIbHO-PABOBOM  MPHUPOAE  OOCTOATEIHCTBA.
Ha coBokynHoe oTcyTcTBHE OOIIECTBEHHONM OMACHOCTH TAaKOBBIX 3aKOHOJATENb
HE yKa3bIBaeT U, IyMaeTcs He cilydaiHo. Kak yke oTMeyanoch HaMH B IIPOILIIOM,
TaKOM MOJIXO0J TaUT B c€0€ ONACHOCTh 3aTYIIEBbIBAHUS CYIIIHOCTH PaccCMaTpUBAEMBbIX
MHCTUTYTOB, II€PEHOCAa LEHTpa TKECTH MpoOJEMBl €  COLMOJIOTMYECKON
B ()OpMaJIbHO-IIPABOBYIO MIJIOCKOCTb.

['oBopss O colMaJbHON TOJE3HOCTH YKa3aHHBIX OOCTOSITENBLCTB, HENb3s
HE OTMETUTb, YTO HE BCE OHU «OJMHAKOBO NOJIE3Hb». Tak, ecau HeoOxoaumas
000OpoHa, NPUYMHEHUE BpeAa IPECTYNHUKY IPU €ro 3aJep:KaHuu HOCAT SIPKO
BBIPKEHHBIN OOIIIECTBEHHO MOJIE3HBIN XapakTep, KeJlaTelbHbI KaK JIJIs TOCYapCTBa,
oOmiecTBa B 1IEJIOM, TaK M OTJAENbHBIX TPaXkJaH, TO MPUUYUHEHUE Bpeaa OXpaHsIeMbIM
YTOJIOBHBIM 3aKOHOM HMHTEpecaM B pe3ylibTaTe (PU3MUECKOTO MPUHYKACHUS, Jaxe
€CJId OHO JIMINIAET CyOBhEeKTa BO3MOXKHOCTH PYKOBOJIUTH CBOMMH JeHCTBUSMHU (4. 1
cT. 40 YK P®), oTHIOAB HE SBISETCS MOJC3HBIM U JKEJIaTEIbHBIM.

Kak 06cTosTenbCcTBO, HCKITIOYAIOIIEE MPECTYMHOCTD ASsHUS, (PU3ndecKoe min
[ICUXUYECKOE NPHUHYXKICHUE BIIEPBbIE BKIIOUYECHO B JCHCTBYIOIIEE YTrOJIOBHOE
3aKOHOJAATENLCTBO Poccuu, XOTS B MpEXKHEN CIEACTBEHHOW M CyIeOHOW MpaKTUKE,
KOHEYHO, HMMEIM MECTO Cilydad, KOTJa JIMLIO COBEpLIAIO IPECTYIUICHHE 0.
BJIMSHUEM BHEIIHETO NPHUHYXACHUA. Takue ciaydanm pacCMaTpUBAIMCh, C TOYKH
3peHUs] MHCTUTYTa KpailHeW HEeOOXOIMMOCTH WMJIM HENPEOJOJIMMOM CHIIBI, a TaKXKe
KaKk 00CTOSITENbCTBO, CMATYarollee YroJIOBHYH OTBETCTBEHHOCTh (1. 3 crT.38 YK
PC®CP 1960 1.).

PusnuecKkoe NPUHYKICHHE — OTO TAKOE BHEIIHEE HE3aKOHHOE BO3JIEUCTBHE
Ha 4YeJloBeKa (€ro TEJECHYH HENPUKOCHOBEHHOCTb WJIM CBOOOIY), MPU KOTOPOM
OH JIMIIAETCS BO3MOXHOCTH JIEWCTBOBATb, HE MOXET PYKOBOJUTH CBOUMU
neiictBusimu (Oe3nericTBueM). OuU3MUecKoe MPUHYKICHHUE MOXKET OCYIIECTBIIATHCS
KaK C IIOMOIIBIO  (PU3MYECKOTO0 HACWUIMS, HampuMmep, IMyTeM MPUYUHEHUS
NPUHYXIaeMOMY JIMIly T000eB, (u3nyeckoil 00H, Bpela 3J0pPOBbIO Pa3IMYHON
TSYKECTH, JIMILICHUS MUILH, BOJbI, BBEJCHUS HAPKOTUUECKUX CPEJICTB, UCTIOIb30BAHUS
OMpEeNEICHHBIX BUJOB J3HEPTUU JJIA Mapaiu3aludyd BOJU (BO3ACHCTBUE CHIIbHBIM
CBETOM, OTPABJICHUE T'a30M, IPHKUTAHUE OTHEM U T.JI.), TAK U COBEPILIEHUEM APYTHX
JEUCTBUM, OTPAaHUYMBAIOIIUX JBUKEHUE WM JIMIIAIOUX CBOOO/BI JIUIIA, HAIPUMED
MyTEM CBSI3bIBAHUS, 3aIIMPAHUS B U30JIMPOBAHHOM MTOMEIIECHUH, TOrpede U Ap.

Cnegyer pa3nuyarb HENPEOJAOIMMOE U MPEOJOIMMOE  (DU3UYECKOe
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npuHy)JaeHue. He BlIeKylmyuM yrojioBHOW OTBETCTBEHHOCTH, HA HAIl B3TJIAJI, MOYKHO
CUMTATh JIMIIb BPel, NPUUYUHEHHBIH B COCTOSIHUU HEMPEOJI0JMMOTro (PU3NYECKOTrO
npuHyxacHus. CKaxeMm, €ClIu PYKOM 3aXBAaYE€HHOIO NPECTYNNHUKAMH YEIOBEKA
HAaCWJIBHO TPUBOAUTCS B JICWCTBUE B3PBIBHOE YCTPOMCTBO, €r0 JECUCTBUS BpSI JIH
KTO-JIMOO CMOKET Ha3BaTh IMOJIE3HBIMH, T.K. B Pe3yJIbTaTe MPOU3BEACHHOTO B3pPbIBA
NOTUOIM JIF0IU, OBLIO Pa3pyIICHO 3/JaHWE U TPUYUHEH UHOM BpE.

[To NCUXWYECKUM TIPUHYKJICHUEM CJIEAYET MOHUMATh PA3JIMYHBIE JICUCTBUS,
KOTOPbIE MOTYT BO3JEHCTBOBATh HA BOJIO MPUHYXKJAEMOIO JIMIIA, BBI3BIBATh Y HETO
CTpax, CIy)KUTb OCHOBAHMUEM PEATBHOIO OIACEHUs OCYILECTBICHUS YIPO3
B OTHOIIIEHWW €T0 CaMoro WM OJU3KUX, 3HAKOMBIX, COOCTBEHHOCTH, OJIarOmoIyyus
U Jp., HampuMep, BBICKA3bIBAHWE Yrpo3bl YOMHCTBOM WM JIEMOHCTpAIUsl KecTa,
CBUJIETEIBCTBYIOIIETO 00 yrpo3e, oKa3 Opy>Kus U T.J1.

CTOpPOHHUKH HJIEH CaMOCTOSITeNbHOCTH ykazaHHoro mHctutyTa (E.I'. Becenos
M JIp.), TPUBOAST BbICKa3biBaHue. «JIuIo, MAEHCTBYIOIIEE TMOJ  BIIMSHUEM
(U3UYECKOr0 MPUHYKJICHUS WM HENPEOJOIMMON CUJIbl, KaK MPaBUIIO, MOJHOCTHIO
JIMIIEHO BO3MOKHOCTH BbIOOpA TOTO MJIM MHOTO perieHusd. JIuno e, neicTBytoiiee B
COCTOSIHUM HEOO0XO0JUMON 000pOHBI, KpaiiHEe HEOOXOAMMOCTH M JAPYTUX MOJAOOHBIX
00CTOSITENBCTB, COXPAHSET B U3BECTHOW MEpPe BO3MOXKHOCTh BHIOOpA TOT'O MJIM UHOTO
nocrynka» (.M. Cnyukwuit). Jlymaercs, 4To 3TO HE COBCEM TakK: BpSJ JH €CTh
OCHOBAaHHE OTOXIECTBIATh (PU3NYECKOE MPUHYKICHUE M HEMPEOJIOTUMYI0 CHUITY,
XOTSI B HEKOTOPBIX CETMEHTaX OHU, KOHEYHO, COBIIA/IAIOT.

Huckonpko He yManssi 3HaUYC€HHS «IPUHYKJICHHS» B YrOJIOBHOM IpaBe, TEM
0oJiee 9TO MOCPECTBOM HACHIIHS COBEPIIAETCS OOJBITUHCTBO MPECTYIVICHUI TPOTUB
JUYHOCTU U IPYTUX OOMIECTBEHHO OIACHBIX MOCITATEIHLCTB, TEM HE MEHEE TIO3BOJIUM
YCOMHUTBCSI B MMPAKTUYECKOW 3HAYMMOCTH 3aKOHOJIATEJILHOIO 1I1ara, Mo3BOJHUBLIETO
CMeIIaTh YCTOSIBIIMECS B Hayke moHatus. [loguepkHem, dYto B CyaeOHO-
CIEACTBEHHOW NPAKTUKE HE BCTPEYAETCS HU OJHOTO Cy4asl IMpPU3HAHUA ACSHUS
NPaBOMEPHBIM WJIM OCBOOOXIEHUSI OT YrOJIOBHOW OTBETCTBEHHOCTH WIIM JaKe
HaKa3aHUsl HA OCHOBAHHMH YKAa3aHHOTO OOCTOSITEIbCTRA.

Cka3zaHHOE BBIIIE JA€T OCHOBAaHUE MOAACPKAThH MHEHUS O IEPEHOCE HOPMBI,
NpeayCMOTPEHHOM 4YacThio nepBoil ctatbu 40 B cTtathto YK PD o Henmpeogonumon
CUJIE, C BKJIIOYCHHEM €€ B IJIaBy TPETbIO IOCJIE IMOHATUS NPECTYIUIEHUSA. Poiib
HOPMBI, ITPEAYCMOTPEHHON HBIHE YacCThIO BTOPOM YKA3aHHOM CTAaThH, BIIOJHE MOKET
3aMeHUTh cTaThsi «KpaliHas HEoOXOAWMMOCTH», B COOTBETCTBUU C IPABHIAMHU
KOTOPOW M pa3pemaercs BONPOC O MPABOMEPHOCTH IPUUYMHEHUS Bpela IMpU
MPEOA0JIMMOM MPUHYKICHHUH.

B ropuauueckon smrepaType €le B CepeAuHE MPOILUIOr0 BEKa MOAHUMAJCS
BONPOC O BBEAECHUH B YTOJIOBHOE 3aKOHOAATEIBCTBO HOPMBI O JICSIHUSIX, CBSI3aHHBIX
C PUCKOM, KaKk OOCTOSITEIhCTBA,  HMCKJIIOYAIONMIETO  MPECTYIMHOCTh  JACSHUS
(A.B. Omenpbuenko, .M. Cayukuii, M.C. ['punOepr — oMH U3 NEPBBIX COBETCKUX
KPUMUHAJIUCTOB,  YCHEIIHO  3alllUTUBIIMX  JUCCEPTALMI0O MO  MpodiieMaM
obocHoBanHoro  pucka, B.B.babypun,  H.II. BepectoBoii, C.I'. Kenuna,
H.III. Kozaes, C.®. MumtokoB, B.U. CamopokoB, A.b. CaxapoB). OT™MeTHM, YTO B
YK P® puck Obul HazBaH HUMEHHO «OOOCHOBaHHBIM», T.K. YyKa3aHUE Ha
npodeccuoHanbHbIl U XO3SHUCTBEHHBIM BHUAbBl PUCKA H3JMILIHE ACTAIM3UPYET U
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HEOOOCHOBAHHO OTpaHWYMBaeT cepy 0OOCHOBAHHO PUCKOBAHHOW EATEITHLHOCTH.
3HaueHUE JAAHHOI HOPMBI 3aKJIIOYAETCs €Ile B TOM, 4TO, IpOrpecc B Jt000i cdepe
YeJIOBEYECKON IEATEIbHOCTH HEMBICIUM 0€3 MPUMEHEHHSI HOBBIX, HETPAAULIMOHHBIX
CIIOCOOOB U METOJIOB €€ OCYIECTBIIEHUS, SKCIIEPUMEHTUPOBAHUSI.

Bo3nukaer Bomnpoc o cyObekTe pucka. OZHM CUMTaNIM, YTO MPAaBO HA PHUCK
UMEIOT TOJIBKO Ipo(eccroHalibl, ClioCOOHbIE OOECIIEUNTh YCIOBUS IIPAaBOMEPHOCTH.
Hpyrue, 4TO 3ampeT COBEpLIaThb PHUCKOBAHHBIE JAEUCTBHUA HENPOQPECCHOHATAMU
CHU3WJI OBl UX COLIMAJIBHYIO U TBOPUYECKYIO aKTUBHOCTb, MPUBET OBl K TPYJHOCTSIM
B OIICHKE PUCKOBAaHHBIX JACUCTBUN B JIOOUTEIHCKOM CIOPTE WM MPHU IKCIUTyaTalluu
TPAHCIOPTHBIX cpencTB. Ha Hamr B3risia, 1uid onpeneneHrus 000CHOBAaHHOCTH pUCKa
CJIElyeT UCXOJHUTh U3 COJIEpPXKAHUS MOBENCHHUS, a HE U3 CTAaTYyCHBIX XapaKTEPUCTHK
cyonekra. bykBansHoe TonkoBanue cT. 41 YK mo3BomsieT caenarh BHIBOI — MPABO Ha
PHUCK UMEET 0001 TpakTIaHuH.

B cBa3u ¢ wuHTEpecyrolled HAc TEMOW IPEACTABIACTCA AaKTyaJbHbIM
BBIJICJICHME B  KAaueCTBE  CAaMOCTOSATEIBHOTO  BHJIa  pUCKA  —  PHUCK
B [IPAaBOOXPAHUTEJIBHOM  JIEITEIBHOCTH. TakOBOM BO3MOXKEH, MPEXKAE BCEro,
B CUTYyalUsIX HEOOXOAMMOUW OOOPOHBI U 3aJep KaHUsl, IPUMEHEHHUsI OTHECTPEIHHOIO
OpY)XXHSl W CHEHHAIbHBIX CPEACTB TIPYyHIoOBOro (MaccoBOTO) MOPAKEHUS,
OCBOOOXK/ICHHS 3aJI0)KHUKOB, a TakK€ NpPH MPOBEIACHUU OINEPATUBHO-PA3BICKHBIX
Meponpuatuid. [TpuunHenre Bpega npu 0OOCHOBAaHHOM PHUCKE HEMPECTYIHO, T.K. B
TOM CJly4yae OTCYTCTBYET NpPHM3HAK OOILIECTBEHHOW omacHOCTH AesHus. OnHuM
U3 OCHOBAHUU NPUYMHEHMsI BpeAa Npu OOOCHOBAHHOM PHUCKE — HEBO3MOXKHOCTb
JOCTUTHYTh OOILIECTBEHHO MOJIE3HOM LENM HE CBSI3aHHBIMU C PUCKOM JICWCTBUSMHU.
IIpaBna, 3TO ycioBue, BECbMa COMHUTEIBHO IPUMEHUMO K PUCKY U IIOTOMY JOJKHO
OBITh UCKJIFOUEHO.

Crnengyer OTMETUTH €II€ OJHO YCJIOBHE MPABOMEPHOCTH PHUCKA, BBI3BIBAIOIIEE
CIIOPBI CPEI YUECHBIX — PUCKYIOILEE JIMLO JOJLKHO NMPEANPHUHSTH JOCTaTOYHBIE MEPBI
JUISL IPENOTBPALICHUS Bpella OXPAaHIEMbIM YTOJIOBHBIM 3aKOHOM HMHTepecaM. Ha Ham
B3IVISII, HEOOXOIMMO MCXOAUTh W3 CYOBEKTUBHOM OLEHKH PHUCKYIOIIETo JIMLA
0 Mepax, CIOCOOHBIX, [10 €r0 MHEHUIO, yCTPaHUTh BO3MOKHBIN Bped. Tak, eciu auuo
yOexn1eHo, 4To u30pajio €AUHCTBEHHBI BO3MOXXHBI BapUaHT IOBEJIEHUS U €ro
CO3HAaHMEM HE OXBAaThIBAE€TCs, HE JAOJDKHA OblIa W/MIM HE MOIJIAa OXBATbIBATHCS
BO3MOKHOCTb MHBIX, MEHEE PUCKOBAHHBIX, HO HE MEHee d(PPEKTUBHBIX, BAPUAHTOB
MOBEACHUA, TO CJEAyeT TOBOPUTH O COOJIOJCHUU YCJIOBUS HEBO3MOXKHOCTU
JOCTHKEHHS LIETH JIEHCTBUSIMU, HE CBS3aHHBIMU C PUCKOM, IyCKall 00bEKMUHO
Takas BO3MOXKHOCTb U cylecTBoBajia. Emie ogna HoBeia, mosiBuBmasics B 1996 r.,
BBIPAXKAETCS BO BBEJICHMU HHCTUTYTA, 3aKII0UYEHHOTO B ¢T. 42 YK P®.!

B Teopunm yromoBHOro ImnpaBa HET €AMHOTO NOHMMAaHUS IOPUINYECKON
OPUPOJBI M CYINIHOCTH yKazaHHOTo obOcrositenbctBa (M.I'. Comomonenko). Cnemyer
OTMETHUTh, YTO HEMAJIbIE CIIOPBI BBI3BIBAECT TOJIKOBAaHUE TEPMHUHOB, HCIOJIB3YEMBIX
npu (popmynaupoBke HOpM CT.42 VYTrOJIOBHOIO 3aKOHA, TAaKMX KakK: «IIpPUKa3»,
«pacoOpsHKEHHUEY, «HE3AKOHHBIN, «3aBEIOMOCTB.

! PoccuiickoMy 3aKOHOZATENLCTBY JOCOBETCKOIO IIEPHOJAA TAKXKE ObLIO 3HAKOMO YKA3aHHOE OOCTOATENBCTBO:
Bounckue Aptukynel Iletpal, VYromoBHoe ymoxenwe 1813 T1., VYiokeHHe O HaKa3aHUSIX  YTOJOBHBIX
1 HCTIpaBUTENbHBIX 1845 1., YronosHoe ynoxenue Poccuiickoit mmmepun 1903 .
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BoapIIMHCTBO YYEHBIX-aIMUHUCTPATUBUCTOB PA3IMYAIOT TaHHBIE TOHATHUS KAaK
CaMOCTOSITEJIbHBIE HOPMATUBHBIE AKThl YIOPAaBJICHUS, OTMEYas, YTO, HAINpHUMED,
MUHHCTP MOXET HW3AaTh U NPHUKA3, U PACHOpPKEHUE. XOTA U TO, U TO APYroe
00s3aTeNbHBI JJIsl UCTIIOJHEHHUS, JUIIb UMEIOT Pa3HYIO IOPUIUYECKYI0 3HAYMMOCTb.
Tonbko pacnopsbkeHHe, B OTJIMYME OT MPHUKa3a HE CO3/1a€T MPABOBBIX HOPM, T.€.
HE SIBJISIETCS UICTOYHUKOM IIPABa.

Co cBo€ll CTOPOHBI OTMETUM, UYTO B YTOJIOBHO-IIPABOBOM CMBICJIE YKA3aHHBIC
TEPMUHBI CJIEIYET UCIOJIb30BaTh KAK CHHOHUMBI, XOTS OBl C yY4E€TOM CJOKUBILIEHCA
Y YCTOSIBILIEUCS] TEHACHIIMH B YTOJIOBHOW HayKe U IOPUINYECKON IIPAKTHKE.

Uro KkacaeTcsi NOHATHUH «3aKOHHOCTH» M «HE3aKOHHOCTH» IIpUKa3a, TO U
B JAaHHOM CJIy4ae HeT eIMHOro MHeHus. ClielyeT OnpeaeanuTh KPUTEPUU 3aKOHHOCTH
IIpUKa3a: MpUKa3 OTaH KOMIIETEHTHBIM OPIaHOM (JIMLOM); IPUKA3 HE IPOTUBOPEUHT
3aKoHy 1o ¢GopMe M MO CYHIECTBY; MpPHUKA3 OTHAETCS BO UMS JOCTHDXKCHUS LEIU
3aKOHA; COOJIOJIEHBI IMpoIlecCyalbHbIE M HMHbIE NpaBWiIa OTAAud Mpukasza. Kpome
TOT0, 3aKOHHOCTh IIPUKA3a JTOJKHA YCTAHABIIMBATHCA B KAXKIOM KOHKPETHOM CIIyYae,
B TOM YMCJI€ M ITyTEM aHaju3a TeX WM UHBIX 3aKOHOB (MOJ3aKOHHBIX HOPMATHUBHBIX
MpPaBOBbIX  AKTOB),  ONPENEISAIONIMX  KOMIETEHIWI0O  JUIA,  OTJABILIEro
COOTBETCTBYIOLIMU PUKA3.

BbI3bIBaeT Cropbl U MOHSTHE «3aBEJOMOCTH» B OTHOUIEHUM MNPECTYIMHOCTH
WCIIOJIHEHMS TIpHKa3a WK pacnopsbkeHus. [IoCcKonbKy BO BpeMEHM OTJadya MpHUKasa
Y €r0 UCHOJIHEHHWE HE MOTYT CYIIECTBOBATH OJHOMOMEHTHO, W MCIIOJHEHHUE BCErna
(mycTh Aaxke ¢ HEOOJBIIMM pa3pblBOM) CIEAYyeT 3a OTJauyei MpuKa3a, TO BIIOJIHE
JOITyCTUMA CHTyalus, KOrJa UCIOJHUTEIb B MOMEHT ITOJIy4EHHUS IIPUKa3a HE 3HAET
WIM OJHO3HAYHO HE YBEPEH B €ro NpPeCTYNHOCTH. Takoe OCO3HaHWE WIN
YBEPEHHOCTh MOTYT NpuiiTH no3aHee. Curyauus, Korjaa Juuo (akTHUECKU Haydajo
coBepuIaTh OOBEKTUBHO MPECTYIHOE JIeHUE BO UCIOJIHEHHE MpHUKa3a, HO OCO3HAET
€ro MpEecTyMHOCTh TOJBKO B TMPOIECCE HCIOJHEHHS BBI3bIBAET ONPEICICHHbIC
CIOXHOCTH. Takoe OCO3HaHHWE MPECTYMHOCTH OYyJIeT XapaKTepu30BaThCsl HE
3aBE€IOMOCTBIO, T.K. 3aBEJOMOCTh — 3TO OCBEIOMJICHHOCTH IO Ha4aJla COBEPIICHUS
npectymieHusa. B paccmarpuBaeMoM ciyyae OOBEKTHBHO HIPECTYIIHOE JIESIHUE
CTAHOBUTCS TMPECTYIUICHHEM (€ro CTaauei), MpU4YeM 3aBEIOMbIM CYOBEKTUBHOE
OTHOLIEHUSl JIMLAa K COJAESHHOMY Ha3BaThb Henb3s. Cpasy 3aMeTuM, YTO JIMIIO,
KOHEYHO MOXKET OTKa3aThCsl OT JOBEACHUS MPECTYIUIEHUS A0 KOHIA U HE MOJJIeXAaTh
YyrOJIOBHOM  OTBETCTBEHHOCTH. VcmonHurtenio, 3adacTyio He oOiajgarouiemy
OOLIMPHBIMU U (WIIH) TITyOOKMMU IOPUANYECKUMHU TO3HAHUSMH, TPYJHO JaTh BEPHYIO
YTOJIOBHO-TIPABOBYIO OLIEHKY IOJYYEHHOIO MpHUKa3a (Harpumep, Mpu HEOUEBUTHOM
MPEBBIIICHUN JOJKHOCTHBIX TTOTHOMOYHUN).

Ecnu 1oKHOCTHOE JIMII0, BBIMOJHAS 00S3aTENBHBIN [IJI1 HErO MpPUKA3 WM
pacloOpsKEHHUE, TMPEBBIIMIAECT TOJHOMOYHUSA, HO HE OCO3HAeT JTOr0, BOIPOC
00 OTBETCTBEHHOCTH 32 IMPEBBIIICHUE JOJKHOCTHBIX ITOJHOMOYUN HE BO3HUKAET
B CUJIy OTCYTCTBHUSA COCTaBa IpecTyIuieHus. Eciu jke JHIo, BBITOIHSS HE3aKOHHBIN
NpUKa3 WIA PAcCHOpsIKEHHWE, SBHO MPEBBINAECT JOJDKHOCTHBIE IOJHOMOYMS,
YTOJOBHAs OTBETCTBEHHOCTh 3a 3TO (IIPEBBIIMICHHE MOJHOMOYHMN) HACTyHaeT
Ha OOIIMX OCHOBaHUSX.
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I'naBa4 «MopaepHu3anusi MHCTHUTYTa OOCTOATEJHCTB, HMCKJIIYAKOIINE
NPEeCTYNHOCTh JeSTHUs» COCTOUT U3 4-X maparpadoB, 3 U3 KOTOPHIX MOCBSIIEHBI
COBEPILIEHCTBOBAHUIO 3aKOHOJIaTEITLHOTO PEryIupOBaHHUS HE0OX0AUMOM
oOoponsl (8 1), mpuuuHEHHsS BpeAa TPU 3aJepKaHUM JIMIA, COBEPIIUBIICTO
npectyruieHue (8§ 2) MHBIX, 3aKPEIICHHBIX B 3aKOHE, 00CTOATEILCTB (8§ 3).

Ha ocHoBe mpoBeAEHHOrO  HCCIEAOBaHUS  NPEIJIOKEHBl  aBTOPCKHE
GbopMyJIUPOBKM HOPM O HEOOXOAMMON 000poHE, MPUYMHEHUH Bpela MpU
3aJlep)KaHuU  JIMIA, COBEPIIMBIIETO OOIIECTBEHHO OMNAacHOe JesHue, KpaiHen
HE0OXOIUMOCTH, BBIHOCUMBIE Ha 3alIUTY.

O HEeoOXOAMMOCTH BHECEHHS KOPEHHBIX W3MEHEHUMU, pacUIMpSIOIIMX IpaBa
Y KOHKPETU3UPYIOIINX YCIOBUS MPABOMEPHOCTH NPUUYUHEHUS Bpena, B cT. 37 YK PO
C HamMu coriacwiuch 69 % OmNpoIIeHHBIX HaMH MPEACTaBUTENCH CYIEHCKOTO
coobrmiecTBa U 72 % COTPYJHUKOB MHBIX MPaBOOXpaHUTENIbHBIX opranoB (OBJ] P,
CK PD).

Jlns coBepuieHcTBOBaHUA HOpMBI YK 0 HeoOXxoaumoil 000OpOHE W MPAKTHKU
e MpuMEHEHMs, KaK MBI YyXX€ TOBOPWJIM, HEOOXOAUM, TPEXKIE BCETO, MEPEeXO/l
K IEPEYHEBON cHUCTEME 3alMIIaeMbIX OJjar, Mpu KOTOPBIX BO3MOXKHA, TaK
HasbIBaeMasi, «OecmpenenbHas» 000poHa. B 3TOT «mepeyeHb» MOKHBI BXOJIUTH!
3I0pOBbE, JHMYHAs CBOOOJA, TMOJIOBas CBOOOAA W TOJIOBAs HEMPHUKOCHOBEHHOCTb,
3alUTa OT TMPOTHUBOIMPABHOTO HACHIBCTBEHHOTO BTOPKEHHUS B IKWIHIIE WIH
MOMEILIEHUE, a TaKXKe Cllydad TpPYyNIOBOIO M BOOPYXKEHHOIO HamaJeHUs U T.II.
Ha nam B3risin, He CTOMUT omacaThCsl Ka3yMCTUYHOCTH Takoro mnonaxoja. Benp
3a KaKIbIM U3 TaKUX CITy4yaeB CTOUT YeJloBeuecKas cyaboa.

Ha Tex e no3uuusx Mbl HacTauBaeM U npu popmynrpoBke HOpMEI cT. 38 YK.

[Tomumo cocrostHUsT HEOOXOoIuMOM OOOpOHBI M 3aJepKaHus B JKU3HU
CKJIa/IbIBAIOTCSl CUTYallUW, KOTJa, BO-TIEPBBIX, UCTOYHUK OMACHOCTH, YIpOXKarolien
PaBOOXPaHSIEMBbIM HHTEpPECAM, KOPEHUTCS HE TOJBKO M HE CTOJBKO B TOPHUIIAEMOM
OOIIIECTBOM MOBEICHUU YENIOBEKAa, CKOJBKO B HMHBIX TMPOIECCaX M SIBICHUSAX; BO-
BTOPBIX, M30MpaAECTCs] MPUHLUINATIHLHO HHON CIIOCOO 3allUThl COLMUATBHO 3HAYMMBIX
OJlar — He TTyTeM NMPUYMHEHUS Bpela TMocATarieMy (3a1epKUBaeMoOMy), a 3a CUeT
YIIEMJICHHS IPYTUX 3aKOHHBIX HHTEPECOB OOIIECTBA, TOCYIaPCTBA U TPaXKIaH.

Mpbl monaraeMm, 4YTO HEAONMYCTHMMO OINPABABIBATH COCTOSHUEM KpalHEN
HEOOXOJUMOCTH HEBBIMOJIHEHUE MPABOBOM OOS3aHHOCTH, HAMpUMep, 4YTOObI HE
NOTUOHYTH, TOKAPHBIN OTKA3bIBACTCS TYIIUTH OIOHb, COJIIAT — UATH B aTaky. Takue
nercTBus (eciii OBITh TOYHEE — Oe3/JeMCTBHUE) BICKYT 3a COO0OH YIrOJIOBHYIO
OTBETCTBEHHOCTh 1O CT. 285 YK uiam o0pa3yroT cocTaB BOMHCKOTO MPECTYIUICHUS.
Cornamasicb ¢ TeM, 4YTO CHUTyalMs KpailHell HeoOXOJIMMOCTHM BO3MOXHA M MpU
MAaCCUBHOW (popMe MOBENIEHUS YENIOBEKa, Mbl CUUTAEM, UTO «IoJjoxeHus cT. 39 YK
HE PacHpoCTPaHSIOTCS Ha JIUIL, KOTOPbIE B CHIIy CBOEU HOPUAMYECKONW O0S3aHHOCTU
WIH CIYXEOHOTO J0Jra JOKHBI OOPOTHCS ¢ yTPOXKAIOLIEH OMaCHOCTHIOY.

Uro xe Kacaercs (U3MUECKMX U IICUXMYECKHX OCOOCHHOCTEH JIHIIa,
JEHCTBYIOIIETO B SKCTPEMAIbHOM CHUTyallMd, TO 37eCh HEOOXOAMMO YYUTHIBATH
Henbiil pan (GakTopoB — 00Opa3oBaTeIbHBIA YPOBEHb, HaTUUKME MPO(ecCHOHATBHBIX
HABBIKOB,  BO3PAacTHYIO,  TMOJOBYIO,  JIeMOTrpaduuecKyl0  MPHUHAJJICKHOCTD,
MEAMIIMHCKUE ToKazaTenn u Jp. Kpome Toro, mpyv BO3HMKHOBEHUHM MajeHIero
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COMHEHHUSI B TOJHOIEHHOCTA BOCHPHUATHS JIUIIOM HMMEBIIEH MECTO CUTYalluu WIH
CIIOCOOHOCTH aJIcKBaTHOTO MOBEJICHUS MpeaaraeTcs IIPOBEJCHUE
OCBUJIETEJIbCTBOBAHUS U HKcHEpTU3bl. Kpome Toro, mpejnaraémM 4eTKo 3aKpeIuTh
B CAMOM 3aKOHE 11eJIb KpailHel He0OXO0AUMOCTH — YCTPAHUTh TPO3AIILYI0 OMAaCHOCTb.

Cnmenyer  mpu3HaTh, 4YTO B YTOJOBHOM  3aKOHE  OTCYTCTBYET
IIPUBWIIETUPOBAHHAS HOpMa, MPENYCMATPUBAIOIIASl YTOJIOBHYI0 OTBETCTBEHHOCTh HE
TOJIBKO 3a TIPEBBIINICHUE TPEACIOB KpaiHed HEOOXOJAMMOCTH, HO U HHBIX
00CTOSTEIHCTB, UCKITIOYAIOIINX MPECTYITHOCTh JICSTHHUSI.

T. k. B OcobenHoit yactu YTOJ0BHOTO Kojaekca Poccun oTcyTcTBYyeT TakoBas
HOpMa (Kak 3TO CHAENaHO JJIsi HeOOXOAMMOUW OOOPOHBI M MPUYMHEHUU Bpeaa TpH
3aJiepKaHuM), MpeJyiaraeM JIOMOJHUTh COOTBETCTBYIONIEH YacThio cT. cT. 108 u 114
YK P®. Bo3MokHO pacmpocTpaHEHUE ATOW MPAKTHKU Ha JAPYyrHe OOCTOSTEIbCTBA,
HCKJIIOYAIOIINE MPECTYMHOCTh JEAHMS, IIOKa HE TMOJYYUBIIHE MOMIECPKKHU
3akoHogatens B Ocobennoit yactu YK. Cnenyer ycoBepiieHcTBoBaTh cT. 61 YK PO
BKJIFOYEHUEM  CaMOCTOSITEILHOTO OOCTOATENICTBA, CMSATYAIOIIer0 HaKa3aHUE:
«IpPUYMHEHUE B  COCTOSIHUM  KpallHeM  HEOOXOJMMOCTH  Bpela  PaBHOIO
MPEOTBPAILICHHOMY».

Crares 41 YK He conepKUT onpeacieHus pucka, a B Hay4HOU JINTEPATYpPE MO
ATOMY BONPOCY BBICKA3bIBAIOTCS pa3udHbIe CYyXJIeHHs. [IpaBonmpuMeHHUTEND
3a4acTyl0 HE 3HAET B KakuX cdepax IeAaTeIbHOCTH BO3MOXKHO NMPUMEHEHHUE HOPM 00
000CHOBAaHHOM puCKe. B pycckoM si3bIKE «PHUCK» OMpeNeseTcsi Kak BO3MOXHOCTb
OIIACHOCTH, HEYJAuM, KaK JCHCTBHE Haylady, B HalEKIE Ha CYACTIMBBIN ciydaid.l
VYka3zaHHOE HECOBEPILIECHCTBO YCTPAHSAETCS 3aKpEIJIEHUEM omnpeaeneHus pucka B YK,
YTO MO3BOJIMUT HE TOJBKO IIUPE MPUMEHSTh €r0 B CIEACTBEHHO-CYJAEOHON MPaKTUKE,
HO W PAaCKpOET IOTOJHUTEIbHBIC BO3MOXHOCTHU JJIsI TMOTEHIUAIBHBIX CYyOBEKTOB
PUCKOBAaHHOU JEATEIIBHOCTH.

[IpumeHeHne  paccMaTpuBaeMOro  MHCTUTYTa  OCOOEHHO  aKTyaJbHO
B HACTOSIIEE BpeMs, KOrja, C OJHOM CTOPOHBI, B OOIIECTBE IIUPOKO
PacrpoCTPaHUIIOCh JIEMOHCTPATUBHOE MPEHEOPEKEHUE K IIEMEHTAPHBIM MpaBUIaM
0€30I1acCHOCTH Ha MPOM3BOACTBE U B OBITY, YTO MPHUBOAUT K B3PhIBAM, aBapHsIM,
rnoxapam, KpylmeHusiM U JPYyruM TEXHOTE€HHBIM KaTtacTpodam, a ¢ Ipyroi CTOPOHHI,
MPEJCTAaBUTENM BJIACTH MOCTOSHHO SIBJSIOT MPUMEPHI HEPEIIUTEIHHOCTH, BSIJIOCTH,
a TO U MPOCTO TPYCOCTU B KPUTHUECKUX CHUTYAIUSAX, YTO TAKkKE BEJET K OOJBIINM
JIOJICKAM U MaTEpHAIbHBIM MOTEPSIM.

M3nuimHuM peAcTaBisieTcsl CYIIECTBYIONIEE OTPAaHUYECHUE, COJIepHkKaIlIeecs B
4. 2 c1. 41 YK P®. IlpeacraBnsiercsi, YTO pUCKOBAaHHOE JEHCTBUE BO3MOXHO B TEX
CiIy4asix, KOTJla OHO 3aBEJIOMO JUIsi CyOBEKTa pUCKa MPSMO HE 3ampelieH0 3aKOHOM
MPUMEHUTENBHO K KOHKPETHOM OOCTaHOBKE JMOO CUTyalusi BOOOIIE HOPMATUBHO
He yperynaupoBaHa (npeiaraemyto Hamu Hopmy cT. 41 YK cm. C. 15 aBTopedepara).

Hcnonuenne 00s3aTeNbHBIX TMPHUKA30B, PACIOPSHKEHUM — HEMPEeMEHHOE
yCJIOBHE HOpMalibHOM paboThl B JOOBIX cepax. bonee Toro, B psge obmacteit
NEATEeIIbHOCTH OECIPEKOCIOBHOE, TOYHOE U CBOEBPEMEHHOE UCITOIHEHUE MPUKA30B —
3QJI0T yCHEIHOM M 0e30MacHON HMX JeATeIbHOCTH (TPaHCIOPT, aBUAIMS, CBSA3b,

! Oxeros C.H., lIsenosa H.JO. Tonkosslii cnosaps pycckoro a3eika. M. : UTU Texuonoruum, 2005. C. 679.
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BOEHHas ciryk0a u np.). Tak, mpuka3 komaHaupa (HavyaabHUKA) B ADMUU — 3aKOH JJIS
noaunHeHHoro. [Ipuka3 JoKeH BBIMOIHATHCS OECHPEKOCIOBHO, TOUHO U B CPOK.
Psan crateir YK B pasgene o0 BOMHCKMX MPECTYIUICHHUSX MPENyCMATPUBAET
YIOJIOBHYIO ~ OTBETCTBEHHOCTh 32  HEUCIIOJHEHHE  TpHKa3a  HaydaJbHUKA,
3a HENOBUHOBEHUE EMY.

[loHATHs TpUKa3 W PACHOPSHKEHWE B YrOJOBHOM IIPaBE CUMTAOTCS
cuHoHuMamu. Ilpu >TOM mpHKa3 MpeaAcTaBiseT coO0M OoQUIMaNbHOE BIACTHOE
(oOs13aTenbHOE) yKa3aHWE HAYaJIbHUKA TMOJYMHEHHOMY BBITIOJHUTH KaKOE-JTH0O0
JNEUCTBUE WJIM BO3JEPKATHCA OT €r0 BBIITOJHECHUS. B 3aBUCHMOCTH OT HOPMAaTUBHOU
OCHOBBI MIPHKA3a, XapaKTepa AEHCTBHI, BBIMOJIHSIOIETO MPUKA3 JIUIA, IPUKA3 MOXKET
M3/1aBaThCs B YCTHOM WM THUCbMEHHOW ¢opme. OO0sA3aTeNIbHOCTh TPUKaA3a
B OTHOUIEHUU KAaTETOpUM TPaKJaH PEryIupyeTcsl 3aKOHaAMH, YCTaBaMHU, MPABHIIAMU
BHYTpPEHHETO pacrnopsaka u T.a1. JlaOel m30exaTh OmMOOK B MPaBONPUMEHEHHH,
MOHSATUE TpHKaza (paclopsbkeHus) TpeOyeT 3aKpeIyieHus B YTOJIOBHOM
3akoHomaTenbCcTBe (cM. C. 17 aBTOpedepara).

[Tockombky B cT.42 YK He omnpenensercs, KakOM NPHUKa3 CIEAYET CUUTATH
3aKOHHBIM, @ KaKOW HE3aKOHHBIM, TO ATOT BOIPOC PEIIAECTCA B KAKJIOM KOHKPETHOM
ciydyae. B Hayke yroioBHOro mpaBa MpuKa3 (paclopspKeHHE) paccMaTpHUBAarOTCA
3aKOHHBIMHU, €CJIM OHU HE MPOTUBOpEYAT JACHCTBYIOIIMM HOPMATHUBHBIM MPABOBBIM
aKkTaM M HOCST 00s3aTeIbHBIM XapakTep, 4YTO OOECIEeYMBAETCS HACTYIIEHUEM
IOPUINYECKON OTBETCTBEHHOCTH (IMCUUTUTMHAPHOM, aIMUHUCTPATUBHOM,
YTOJIOBHOM) B CITy4asix UX HEBBITOJIHEHUSI.

Hcnonuurenb, NOMyYUBIINN MTPUKA3, TOKEH UMETh ONPENCICHHYIO CTEIEHb
CBOOOJIBI «Pa3yMHOI'O BBIOOpa» JUIsl OTpEeIeHUs] 3aKOHHOCTH (MJIM HE3aKOHHOCTH)
MOJIYYE€HHOT0 TIPUKa3a.

OTMeTrnM, 4YTO TMPABOMEPHOCTh UCIIOJIHEHUS NPUKa3a  3aKIHYaeTcs
B OTCYTCTBUHM OOIIECTBEHHOW OMACHOCTU B JCSHUM JIMIIA, WCIIOJHUBIIETO MPHUKA3.
IMeHHO OTCYTCTBHE OMACHOCTH WM XOTs OBl OCO3HAHMSI TaKOBOW MO3BOJIAET
pacUEHUBATh JJaXKe NPUYMHEHNE BpeJa Kak PaBOMEPHOE MOBEICHHUE.

3aKOH MpeAyCMaTPUBAET YIOJOBHYIO OTBETCTBEHHOCTh Ha OOIIMX OCHOBAHUSX
JUISL WACTIONHUTENS JIMIIb TOTJA, KOTJAa OH, BO-NEPBBIX, HCIOIHSIET 3aBEJOMO
HE3aKOHHBIA TMpUKa3, U, BO-BTOPBIX, COBEPIIACT MPU OSTOM YMBIIUICHHOE
npectyrmieHue. Jluno, oraaBmee TakoBOW MpPUKa3, MPU3HAETCS OPraHU3aTOPOM HIIH
NOJACTPEKATENIEM MPECTYIIICHUS.

[Ipeacrasnsiercs, uTo npu GOPMYyIUPOBAHUU 3aKOHOJATEIBHBIX KOHCTPYKIIHIMA
cT. 42 YK, HOpMaTUBHbIE yCTAHOBJIEHUS JOJKHBI HOCUTh MAKCUMAJbHO MOHSTHBIN
XapakTep ISl HEIMOCPEACTBEHHOTO UCTTOJTHUTENS.

IMaparpad 4 3aTparuBaer npobsemy mMojaepHusaiuu riassl § YK PO myrém
BKJIFOUEHHSI B €€ COCTAB HOBBIX OOCTOSITENILCTB.

[IpropuTET YrOIOBHOTO 3aKOHOAATENBCTBA MEPEl HOPMAMHU JIPYTUX OTpacieu
MOXHO cAenaTh U ucxons u3 tosikoBanus [loctanosnenns Konctutynmonnoro Cyna
P® ot 29.06.2004 r. Ne 13-I1,! koTopoe moarBepkmaeT BepxoBeHCTBO HOpM YIIK

! Iocranosnenue Koncrurynuonnoro Cyma P® ot 29.06.2004 r. Ne 13-I1 «Ilo medy o npoBepke KOHCTUTYILHOHHOCTH
OTJIENIBHBIX MONIoKeHuit crateit 7, 15, 107, 234 u 450 YronosHo-IporieccyanbHoro koaekca Poccuiickoit @enepanuu B
CBSI3HU C 3ampocoM rpymisl AemyTtatos ['ocymapctsernoit dymsr» // Bectauk Koncturynnonnoro Cyma PO. 2004. Ne 4.
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Poccun Hag HOpMaMu WHBIX (peiepaTbHBIX 3aKOHOB M MOJ3aKOHHBIX aKTOB. B OCHOBY
JAHHOT'O PEIICHMS MOJIOKEH, B TOM YHCIIE U MPEIMET MPAaBOBOIO PEryJIHPOBAHUS,
KOTOPBIN SIBIISIETCS KPUTEPUEM MOCTPOEHHUS POCCUICKOTO 3aKOHOJATEIbCTBA (TI. «O»
ct. 71, 4. 1 c1. 76 Konctutymuu P®D).

Takum oOpa3oM, Mbl HacTauBaeM, YTOObI OOCTOSITENLCTBA, IMPU KOTOPHIX
BO3MOKHO IIPUYMHEHHUE BBIHYKJIEHHOTO IPAaBOMEPHOTIO BpEAa pEryJIHpPOBAINCH
UCKJIFOYUTEIBHO YTOJIOBHBIM 3aKOHOM.

[Ipennaraem BrIIOYHTH B cocTaB riiaBel § YK Takoe 00CTOSATEIHCTBO, Kak
npookanus, gomonauB  ee  cr. 39! VK («IlpaBomepHas — mpoOBOKaIms»)
(C.A. Cannakosckuii, C.H. Pagaunnckuii, C.®. MuiIrokoB u zp.).

Takast mpoBoKarusi MOKET ObITh HampaBlieHa Ha MOOYKICHHE MPECTyITHUKA
BBIZIATh Ce0s JIJIs TOCIIEMYIONIETO €T0 3aAepKaHusl, BKIo4as cuiaoBoe. He ciyuaiino,
CaMbIM JICCTBEHHBIM CIIOCOOOM M300IMYCHHS TIeT0(DUITIOB SBIISIETCS TaK Ha3bIBaeMast
JIOBJISI «HA >KWBIA», KOTJa MOJ BUAOM pPeOCHKAa C BEPOSITHBIM MPECTYINHUKOM
B KOHTaKT BCTYIaeT JOOPOBOJIEI UM COTPYIHUK MPABOOXPAHUTEIBHBIX OPTraHOB.

['oBOpsi 0 MpoBOKalUM, HENb3d HE OTMEeTUTh no3uluio ECITY. OtrpannuunBas
IPOBOKALMIO OT JOIYCTUMOIO NMOBeAEHUs, EBponelckuil cyn aan ee onpenesieHue,
coriacHo kotopoMy: «llonmuuelickass TpoBOKAlMs CIy4yaeTcs TOrja, Korna
3a/ICICTBOBAHHBIC JOJKHOCTHBIC JIMIIA, SBIIIIOIIMAECS WIM COTPYIHHUKAMH OpPTaHOB
0€30MacHOCTH, WK JIMIAMH, JEUCTBYIOUMMHU MO MX YKa3aHUIO, HE OTPaHUYUBAIOT
CBOU JICUCTBUSL TOJILKO PACCIIEIOBAHHEM YTOJIOBHOTO Ji€Jia MO CYIIECTBY HESIBHBIM
crocoOOM, a BO3ACHUCTBYIOT Ha CYOBEKT C ILENbI0 CIPOBOLUPOBATH €rO
Ha COBEPIIICHUE TMPECTYIUICHHUs,, KOTOPOE B TPOTUBHOM cliydyae HE ObUIO OBl
COBEPIIIEHO, C T€M YTOOBI ClieJlaTh BO3MOXKHBIM BBISIBJICHHE MPECTYIUICHHS, T.C.
IOIYYUTh JOKA3aTEILCTBA M BO3OYAMUTH YroIOBHOE 1ef0...».1 EcTh U npoTUBHUKM
nerutuManuu ykazanHot Hopmel (I1.C. Sun).

OpHako, Ha Hall B3IJISA, JAaBHO Ha3peiia HEOOXOAMMOCTb BBEJICEHHWE HOPMBI
O «IIPAaBOMEPHOM NPOBOKALMW» B YTOJOBHBIM Konekc PD. B Heu ciegyer 4eTko
3aKpENUTh NPaBOMOYHMS JOJDKHOCTHBIX JUL, ocymiecTBissommx OP/l, a taxxke mui,
OKa3bIBAIOIIMX UM COJICUCTBHE, B TOM YHUCJE€ Ha KOHPUAECHIIMAIbHOM OCHOBE. JTO
NO3BOJIUT IIMPE HCIOJIb30BaTh OINEPATUBHOE BHEAPEHUE B OpPraHU30BAHHBIC
NPECTYNHBIE TPYMIbl C UEIbI0 WX MOCIEAYIOIIETO 3aJep>KaHus U H300JIMYEHUs
B COACSIHHOM, a TAK)K€ PA3JIOKEHUS U TAKE JIMKBUIALIMM OPraHU30BaHHOM TPYIIIIHI.

[lo HamiemMy MHEHHIO, TOJIBKO aKTUBHBIE, B TOM YHCIE, KIIPOBOKAIMOHHBIEY
JICUCTBUS TIPABOOXPAHUTENICH CIOCOOHBI MEPEIOMUTH CYIIECTBYIONIYIO CHUTYAIUIO.
[Totomy mpemioxeHHass HAMA HOPMa O <IIPABOMEPHOI» MPOBOKAIIUU MOXKET OBITH
YCHENIHO WMCIOJb30BaHa TpaKJaHAMU M CIIOCOOCTBOBATH AKTHUBH3AIIUU JICHCTBHI
JNOJDKHOCTHBIX ~ JIMI[  IPAaBOOXPAHUTENbHBIX OpPraHOB IMpPU  OCYUIECTBIICHUU
MIPOBOKAIIMHN HEOOXOUMOM OOOPOHBI.

CornacHo 4.4 ct.16 ®enepanpHoro 3akoHa «0O0 omepaTUBHO-PO3BICKHOU
nesatenbHocT» OT 12 aBrycrta 1995 r. «lIpu 3ammre )KU3HU U 3J0POBbS TPAXK/IaH,
UX KOHCTUTYLIMOHHBIX MpPaB W 3aKOHHBIX MHTEPECOB, a Takxke Mg oOecreyeHus

1 1. 37 Tocranoenenus Epponeiickoro Cyna no npasam uesnoseka oT 4 Hosops 2010 r. Jleno «baHHMKOBa IPOTHB
Poccumn» [Bannikova v. Russia] (;kano6a Ne 18757/06) (I Cexumst) [Dnexrponnsiii pecype] // WUIII I'apant. URL :
http://www.garant.ru/products/ipo/prime/doc/12086429/#ixzz5afjpVsu.
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0€30MacHOCTH 00IIECTBA ¥ TOCYJAPCTBA OT MPECTYIHBIX MOCITaTENbCTB JOMYCKAETCs
BBIHY)KJICHHOE IIPUYMHEHUE BpEAa IPaBOOXPaHAEMBIM HMHTEpECaM JOJDKHOCTHBIM
JUIIOM OpraHa, OCYUIECTBIISIOILEIO OINEPATUBHO-PO3BICKHYIO AESTENBHOCTb, JINOO
JMLOM, OKa3blBalOIIUM €My COJEHCTBHE, COBEpIIAEMOE MpPU IPABOMEPHOM
BBIMOJIHEHUH YKa3aHHBIM JIULIOM CBOETO CIIYy’K€OHOro MM OOLIECTBEHHOI'O JIOJITay.
ITo cBoeil cyTu JaHHas HOpMa MPEACTABIIAET COOOM 0OCTOSATENBCTBO, UCKIIIOYAIOIIIEE
IIPECTYITHOCTD JESHUS MPU OCYIIECTBICHUH OIEPATUBHO-PA3BICKHON JEATEIBHOCTH,
KOTOpPO€ HE HAIUIO OTpakeHus B yrojioBHOM 3akoHe (O.A. Barun, A.Il. Ucuuenko,
A.E. Yeuetnn, H.C. XKenesnsik, A.B. [Terposckuii, }0.B. Actadhbes, N.1U. Kpanusa,
A.B. CaBunckuii, I'.C. llkabun u np.) OueBUIHO, YTO YKA3aHHBIA 3aKOH JOIMMYCKAeT
COBEpIICHHE JesHUM, OOBEKTUBHO COAEpXAIIUX TMPU3HAKH  KaKOT0-THOO
npectymienus, oxHako YK Poccum mo stomy mnoBoxy wmosuut. IIpuHumas
BO BHUMaHHE BaXXHOCTh  YrOJOBHO-TipaBoBoil  jerutumaruu, [.C. llkxabun
IPEUIOKIIL  BKIIIOYUTh COOTBETCTBYIomylo Hopmy B cT. 391 «Crares 39.1.
[IpuurHeHre Bpefa NMpPU NPOBEIAECHUM OINEPATUBHO-PA3BICKHOTO MEPONPUITHS». !
K coxxanenuto, M3IMIIHAA JAOUAAPHOCTH MHpU  (OPMYJIUPOBAHUU TAKOBOM, HE
IIO3BOJIUT YCIEIIHO MCIOJIb30BaTh €€ B IIPaBONPHUMEHUTEIBHON NESITEIBHOCTH, T.K.
OCTABJISIET IIUPOKUE BO3ZMOKHOCTH IS CJIEICTBEHHO-CYIEUCKOTr0 YCMOTPEHHUS.

Eme oqHUM 00CTOATENBCTBOM, KOTOPOE XOTSI U HE COAEPKUTCS B YTOJIOBHOM
3aKOHE, HO, TEM HE MEHee, (PaKTUUYEeCKH NPHU3HAETCS B TEOPUM M Ha IPAKTUKE
(E.A. Onenras, A.Il. IMATpPEHKO), SBISETCS «OCYIIECTBICHHE CBOETO IIpaBay,
HaIrpuMep, Ha BOCIIUTaHUE HECOBEPILIEHHOJIETHUX JIETEH.

[IpoBenennoe A.Il. JImutpeHko UCCIIEIOBAHUE, II03BOJINIIO eMy
c(OopMyIIMPOBAaTh COOTBETCTBYIONIYI0O HOpMY: «OCyIlIEeCTBICHHE MNPUHAIICKAIIETO
auny npasa. [IpaBoMepHBIM NpHU3HAETCS JIEIHHE, IPUYMHUBILEE BPE OXPAHIEMBIM
YTOJOBHBIM  3aKOHOM OTHOLIEHUSIM JIMLIOM, I@pU  OCYIIECTBICEHWH IIpaBa,
IPEeIyCMOTPEHHOrO  HopMamMu  OcoOOEHHOW  4YacTW  HACTOALLET0  KOJEKca,
Koncturynuu P® unu denepansHoro 3akona Pdy.?

OTtmeTuM, MpeACTaBICHHAs HOPMAa KOHCTaTUPYET JIMIIb BO3MOXHOCTb
OCYLIECTBJICHUS T'PAXKJIAHUHOM CBOErO IpaBa, HO HE YCTAHABIMBACT HU IPEICIIOB
BO3MO>KHOTO Bp€Za, HU OTBETCTBEHHOCTH 3a UX MPEBBIINICHUE U, TAKUM OOpa3oM,
HE YKJIAJIBIBAE€TCSA B KOHTEKCT HAIIETO UCCIIEIOBAHUS.

[IoBBIIEHHBIE MHTEpPEC MPEACTABISAET COIVIaCME€ IMOTEpPHEBIIEro, Kak
00CTOSITENBCTBO, HUCKIIOYAIOIIEE MPECTYNHOCTh JESAHUSA, BOKPYI KOTOpPOIO
He yTuxaloT MHorouucieHHsle cropel  (H.C. Taranmes, M.JI. Hlapropoackwuii,
N.N. Cnyuxkuii, A.A. Ilnontkosckuii, A.H. Kpacukos, N.U. Kapnen, A.H. Cymaues,
A.A. Apsamos, [0.B. baynun, B.A. baunnukos, A.b. Kuproxun, E.K.I'azganosa,
I0.1. Anronos, T.JO. Opemkuna, JI.JI. Kpyrnukos, b.A. Kypunos, A.b. Caxapos,
C.®. MuIioKkoB u 1ip.).

B KOHTEKCTE HACTOSILEro MCCIEAOBAaHUS JaHHOE OOCTOSITENLCTBO MOMKET

! Ika6bun T.C. YronoBHO-NpaBoBoe O0OECIEUEHHE ONEPATMBHOTO BHeApeHHs : MoHorpadus. M. : WJI

«Opucnpynenuus», 2018. C. 235-236.

2 Jimutpenko A.IT. MHCTUTYT OOCTOSTENBCTB, UCKIIIOYAONIMX MPECTYIHOCTH JESHHS, B yroJOBHOM mNpaBe Poccuu:
OCHOBBI TEOPUH, 3aKOHOAATENIHHOW pErjaMeHTalMd M TPaBOIPUMEHEHHUsS @ aBToped. AuC. ... A-pa IOpUI. HAyK :
12.00.08 / Imutpuenko Aaapeii [Tetposud. M., 2010. C. 469.
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MIPEACTABIISATh ONpENeIeHHbIM nHTepec. Tak, B mpouecce OCyIIECTBIECHUS TOTO WIH
MHOTO OOCTOSITENIbCTBA, UCKIIFOUYAIOIIETO MPECTYIMHOCTh JAESIHUS, MOT'YT BO3HUKHYTb
CUTyalluM, TpH KOTOPBIX JIMIIO, HaNpumep, MpU KpailHell HeoOXOAUMOCTH,
corjamiaercsi Ha OrpaHUYeHHE CBOOOJBI TEpeABMKEHHUS (CBSI3bIBAHWE M T.II.),
nepenaer  MMYIIECTBO  (TpaHCHOPT, CpPEACTBA  CBA3M) B IOJb30BaHUE
3aJIepKUBAIOILIETO, COTJIAIIAETCS MPETEePHETh TOJOJ, XOJOM, KAKIY, (PU3NYECKyIo
0071b.

OpHako Jake B YKa3aHHBIX CIIy4asX BOIPOC O MPEAenax BO3MOKHOIO Bpenaa
IpU  COTJIACMM TMOTEPNEBUIETO OCTAETCS OTKPBITHIM. SBISASCH MPOTUBHUKOM
ABTAHA3MH, Mbl MCKIIOYA€M BO3MOXHOCTHb JIETUTUMAIMA JTAHHOM HOpPMBI B YK,
BIIPOYEM, BOIIPOC O BKIJIFOUEHUHU COIJIACHs MOTEPIEBIIETO B YHCIO OOCTOSATENbCTB,
UCKJTIOYAIONINX MPECTYMHOCTh NESHUS, MOXKET U JIOJDKEH pelaThCcsi HE BOOOIIE,
a JINIIb TPUMEHUTENIbHO K KOHKPETHBIM COCTaBaM IMPECTYIJICHUM, KaK 3TO CIEIaHO,
Hanpumep, B cr. 122 YK.!' Ormerum, uto 84 % ONPOLIEHHBIX II0JAraroT
HEO0OXOIMMBIM 3aKperuieHre 3Toil HopMbl B YK.

Henb3sg octaBuTh 0€3 BHUMAHUS U BO3MOKHBIE CIIy4au MPUYMHEHHUS Bpea pu
100pOCOBECTHOM 3a0JIYXACHUU JIMIA O HAIUYUU TOTO WJIM MHOTO OOCTOSITENIbCTBA,
MCKJIIOYAIOIIIETO MPECTYIHOCTD JIesHUs. B 1e/s1X mpaBoBOro pa3pelieHus yKa3aHHOU
npo0IeMbl HAMU MPEIIAraeTCsl 3aKPENUTh B YTOJIOBHOM 3aKOHOIATEILCTBE HOpMY 00
omuOKe B HAJIMYMH OOCTOSTEIHCTB, MCKIIOYAIOMMUX THpecTynmHocTh nesHus (C. 16
aBTopedepara). C 3TUM MHEHUEM COTJIacHbI /8 % pEeCrOHIEHTOB.

[IpencraBumM M MO3ULKIO NMPOTHUB BKIIOYEHHUSA B AcucTByrommn YK Poccun
WHBIX 00CTOSATEIHCTB, UCKITIOUAOMUX npecTynHocTh aesaus (B.U. Omuros). C Hum
cornamaiorcs 26 % OnpoIIeHHBIX HAMH PECTIOHICHTOB.

B 3akarouenun chopmynupoBaHbl OCHOBHBIE BBIBOJIBI IO JTUCCEPTAITHOHHOMY
MCCJIEIOBAaHUIO M 0003HAUYEHBI EPCIICKTUBBI ajbHEHIIEH pa3paOOTKU JaHHOU TEMBI.
B npuioxkeHnsix K ArccepTaluy COAEpPKATCs pe3ysibTaTbl aHKETUPOBAHUS.

Cnucok padoT, ony0JMKOBAHHBIX ABTOPOM I10 TeMe IUCCEePTANUM:

Cmambu 6 peyeH3upyemvlx HayuHvlX U30aHUsX, yKaszaunvix 6 llepeune Bvicuiel
ammecmayuoHHou komuccuu npu Munucmepcmee oopasosanus u nayku Poccutickou
Deoepayuu:

1. Hukynenko, A. B.  IlpaBoBoe perynupoBaHue MNpPUYMHEHHUS  Bpena
MPECTYIMHUKY TIPU €ro 3ajaepkaHun B YK HEKOTOphIX 3apyOeKHBIX TocyAapcTB /
C.®. MumokoB, A.B. Hukynenko // Bectauk bantuiickoro ¢enepaibHOTO
yauBepcuteta uM. WM. Kanta. Cepus: ['ymanutapubie U OOIIECTBEHHBIE HAYKU. —
2010. = Ne 9. - C. 81-90 (0,5 1.11., aBTOPCTBO HE Pa3LICHO).

2. Huxynenko, A. B. AkTyanpHble TpOOJeMBbI HEOOXOAUMOW OOOpOHBI H
NPUYUHEHUS BpeJa MpHU 3aJep>KaHuM JIUIA, COBEPIIMBIIETO OOIIECTBEHHO OMAacHOE
nesaue / A.B. Huxynenko // Hayunsiii moptan MB/l Poccun. — 2011. — Ne 1 (13). -
C.50-52 (0,4 m.m.).

! Mpumeuanue k cr. 122 VK P®: «Jluno, coBepIIMBLIEE AESHHUS, NMPELYCMOTPEHHBIE YaCTAMH NIEPBON MIJIM BTODOii
HACTOSIIEH CTaTbH, OCBOOOXKAACTCS OT YrOJOBHOWH OTBETCTBEHHOCTH B Cllydae, €CIIM JPYroe JIMIO, IIOCTaBJICHHOE B
OINaCHOCTh 3apaxkeHus 0o 3apaxkeHHoe BWY-nndekuuei, ObUI0O CBOEBPEMEHHO MNPEIYNPEXAECHO O HAIHYUH Yy
MIEPBOTO 3TOH 00JIE3HU U JOOPOBOIBHO COTIACHIOCH COBEPIINTH JCHCTBHS, CO3AABIINE OIACHOCTD 3aPaskCHU.
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9. Hukynenko, A. B. [Ipob6rnembl kBanudukanuy OOOCHOBAHHOTO pHCKA B
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[TetepOyprckoro yuuepcutera MBJI Poccun. — 2014, — Ne 3 (63). — C. 59-62
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10. Hukynenko, A. B. YmpaBnenue mnpaBoBOil perJaMeHTalMend IeHCTBHIA
COTPYIHHWKOB TIOJWIIMA TIPW 3aJ€pXKAHUW JIWIA, COBEPIIUBIIETO OOIIECTBEHHO
omacHoe aesiaue / A.B. Hukynenko // Bonpocs ynpasiaenus. — 2014. — Ne 5 (30). —
C. 199-205 (0,6 m.i.).

11. Hukynenko, A. B.  HekoTopble  HampaBlIeHUSI  yTOJOBHO-IIPAaBOBOM
MOJIMTUKUA B cdepe CHIOBOro MpOTHBOAEHCTBUS mpectynHocTd / C.D. MuIokos,
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¢unmnana Cankr-IletepOyprekoro yauepeureta MBJI Poccun. — 2015. — Ne 1 (39).
- C. 23-25 (0,5 m.m.).

13. Hukynenko, A. B.  [IpoGnemMbl  yroiaoBHO-IPaBOBOTO  PETYJIUPOBAHUS
00CTOSITEILCTB,  WCKIIOYAIOMIMX  OOIIECTBEHHYKO  OMAcHOCTh  JAesHus  /
A.B. Hukynenko // Hayunsrit BectHuk Omckoit akanemun MBJ] Poccun. — 2016. —
Ne 4 (63). - C. 13-15 (0,5 m.1.).
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14. Hukynenko, A. B. Heo0Gxogumass o0opoHa: mpoOieMbl Teopuu U
npaBonpuMeHuTeNnbHOM TipakTukun /  A.B. Hukynenko, O.K.KyryeB // Mup
topuauueckort Hayku. — 2016. — Ne 6. — C. 43-48 (0,5 1.1., aBTOPCTBO HE Pa3/ICIICHO).

15. Hukynenko, A. B. IIpoBokaiiust B 60ps0€ ¢ KOppyHIyen: TUaJTeKTHIECKOoe
nmpoTuBOpedyre U NTyTH Bbixoga u3 Hero / C.®. Mumokos, A.B. Hukynenko //
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16. Huxynenko, A. B. Poiab 0OCTOSTENBCTB, HMCKIIOYAIONIUX MPECTYIMHOCTD
JeSHUS, B  COBPEMEHHBIX  peaIusX TMPOTUBOACHCTBUA  MPECTYIMHOCTH  /
A.B. Hukynenko // Bectauk Cankrt-IlerepOyprckoro yausepcuteta MBJ[ Poccun. —
2017.— Ne 2 (74). - C. 103-107 (0,5 mm.i.).

17. Hukynenko, A. B. HoBble moaxompl K  OICHKE  OOCTOSITEIBLCTB,
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Monoepaguu, nocobus, kommenmapuil, Kypc JeKyuii.
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Poccun u rnaBel 5 ®depepanpHoro 3akoHa «O momuiuu» / A.B. Hukynenko //
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