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OBILIASA XAPAKTEPUCTHUKA PABOTbBI

AKTYaJbHOCTh T€MbI JUCCEPTALMOHHOIO MCCIe0BaHUuA. BaxxHO! xa-
PAKTEpUCTUKON MpaBa, BO MHOTOM OTpa)aroiie kauyecTBO U 3(PHEKTUBHOCTD
MIPAaBOBOI'0 PETyJIMPOBAHUS, CIIYKUT CIIOCOOHOCTH MpaBa BOCIIPUHUMATh U OIle-
pPaTUBHO pearupoBaTh Ha MPEJEIbHO IIMPOKOE MHOT000pa3ue OOIIeCTBEHHBIX
OTHOIIICHUH W Pa3HOPOIHOCTh UX YYACTHHUKOB. B COBpPEMEHHBIX YCIIOBHSX, MPH
3HAYMTENIHPHO YCHIIMBIIIECHCS POJIM TIpaBa, peakiusl MOCICAHEr0 Ha OJIUMOp(HIo
COITMAJILHOM Cpejibl HE TOJIPKO BJIEUET yCTpaHEHHE IPOoOeIoB MPaBOBOTO PEry-
JUPOBAHUS, HO U, YTO caMO€ TJIaBHOE, 00eCIIeUunBaeT B paMKax IpaBa BO3MOXK-
HOCTb COTJIACOBAHMS M YJIOBJIETBOPEHUSI HEOJTHOPOIHBIX U PA3HOIIJIAHOBBIX MH-
TEPECOB MHOTOYMCIICHHBIX CYOBEKTOB OOIIECTBEHHBIX OTHOIICHUH.

Mesxy TeM 3TajioHHas MpUpoa MpaBa ACTEPMUHUPYET NpeoOIajaHie B HEM
€IMHBIX JUI1 BCEX, CTAaHIAPTH3MPOBAHHBIX MpaBWi. JleHCTBUTEIBHO, aOCOIIOTHO
JH000M KOJUIEKTHUB JIIOJIEH MOKET BOSHUKHYTh, CYIIIECTBOBATh U Pa3BUBATHCS TOJIb-
KO Ha OCHOBE IpaBWI, PErJIaMEHTHUPYIOIIUX MOBEACHUE YICHOB coryMa. OJIHaKo
HU OJHO MPaBWJIO, B CUJYy IIA0JOHHOCTH IMOCJIEAHETO, HE B COCTOSIHUU OXBATUTh
MHOT000pa3re )KU3HEHHBIX CUTYaIlMi U YYECTh BCEX 33JICCTBOBAHHBIX B HUX CYOb-
ekToB. Bo u3bekanue KOH(MIMKTOB, YTPOKAIOIIUX 1IEJIOCTHOCTH OOIIeCTBa, IIPH/Ia-
HUS THOKOCTH COIMAILHON perjlaMeHTAIlU HY>KHbI HCKITFOUCHHMSI 13 TIPABUJL.

[IpaBwia ¥ MCKIIIOUYCHHST HAINIPABJICHBI HA COXPAaHEHWE U Pa3BUTHE OOIIe-
CTBa, TOJIbKO IIpaBWJjia BBHITIOJHSIOT POJIb OCHOBBI, a OJlarogapsi UCKIOUYCHHUSIM
JIOCTUTACTCS THOKOCTh €r0 KOHCTPYKIMH. VICKITIOUCHHS SBISIOTCS MaTepHalb-
HBIM OTpa)X€HHEM Pa3HOOOpa3us, YTO OCOOCHHO aKTyaJbHO JIS COLMAJIBHOM
cdephl: Beb B paMKax OJHOTO OOIIECTBa, Kjlacca, IPYIIbl, KOJUIEKTUBA, CEMbU
JIIOJTU MOTYT BECTU HEOJIMHAKOBBIN 00pa3 )KM3HU U UMETh Pa3HbIC HHTEPECHI.

Nmenno MHOrooOpa3ue HHTEPECOB, HEBO3MOXKHOCTh UX aOCOJIFOTHOTO OT-
paHUYEHUs] 1 HEOOXOJAUMOCTh B COYETAaHWU OOYCIJIaBJIIMBAET TMOSIBJICHUE UCKIIIO-
yeHU! u3 npasui. VICKIIIOUeHUs B COCTOSIHUM TAPMOHU3UPOBATH OOIIECTBECHHBIC
OTHOILICHUS, OPUEHTUPOBATh MOTHBALIMIO JIIOJICH Ha TOJIOKUTEIBHOE MOBEJIe-
HUE, YUUTHIBATh M COIJIACOBBIBATH PA3HOOOPA3HBIC MHTEPECHI JIIOJICH, IeTepMHU-
HUPOBAHHBIC 0OBEKTUBHBIMU MOTPEOHOCTAMH.

DEeHOMEH HCKIIIOYEHHUSI COCTOMT B TOM, UTO, HE Hapyllasi ImpaBuiia, OHO
npeayiaraeT WHOW BapwaHT peryisiuu. [losToMy HCKIIOYeHHs, paBHO KaK H
IIpaBHJIa, HAXOAAT CBOE BHEIITHEE BHIPAKCHUE B COIMAIBHBIX HOPMaX.

Jlst mpaBa, Kak 0CO0OM COBOKYITHOCTH COILIMANIBHBIX HOPM, BBITIOTHSIO-
IIEro POJib FTOCYIAPCTBEHHOTO PEryJsATOpa, UCKIIOUYCHHUS U3 MPaBUl HEOOXO0IU-
MBI TaK k€, KaKk U caMM TpaBuja. UrHopupoBaHue pa3HOOOPA3HOIO XapakTepa
OOI1IECTBEHHBIX OTHOILICHHM, (PaKTUYECKUX OOCTOSTEIBCTB, JIMUHOCTH JIIOACH B
KOHEUHOM UTOTe MIPUBEIIET K HECITPABEIJTUBOCTH.

OctpoTta mpoOJieM, CBSI3aHHBIX C MUCKIIOUCHUSIMU, TETEPMUHUPOBAHA KaK
KaueCTBEHHBIMU, TaK U KOJUYECTBEHHBIMHU (hakTOpamu. B wacTHOCTH, B COBpe-
MEHHOM POCCHUUCKOM 3aKOHOJIaTEJIbCTBE HE CYIIECTBYET HOPMATUBHOI'O MPABO-
BOTO aKTa, KOTOPBIM HE coepikas Obl IPSIMO WJIA 3aBYTMPOBAHHO MCKITFOUCHUS
W3 €IMHOTO JJIsl BCEX MpaBuJa.



311000 THEBHOCTh ¥ BAYKHOCTHh OOCYKJCHUSI HATMYWS WCKITFOYCHHUH B Tpa-
Be 0oJiee YeM OYEBH/THA.

WNHoW, anbTepHATUBHBIN MPABWILY, BAPUAHT PETYISALNHA, KOTOPBIM MOApa-
3yMEBAET UCKIIIOYEHHUE, C OJHOW CTOPOHBI, U MOPa3UTEIbHOE, 0€3 MmpeyBeanye-
HUS, MHOKECTBO MCKIIFOUECHUM, C APYTrOd, HEM30€KHO BBI3BIBAECT PA3MBbIILICHUS
O HUBEJIMPOBAHUU CTaHAAPTU3HUpYIolero a¢dexra mpaBa U BO3MOKHOCTH TIpa-
BOBBIX HOPM OBITh ATAJIOHAMU, 00pa3llaMu, MOJIEJISIMU TIOBEICHHUS.

[TogoGHbIe BOIpOCHl OOYCIABIMBAIOT COMHEHHUSI B CIOCOOHOCTH IpaBa
BBICTYNAaTh B KadecTBe OOIIe003aTEIbHOT0 HOPMATUBHOIO PETyJsATOpa, Ha-
MIPaBJICHHOTO Ha YIOPsI0YMBaHKE 00IIECTBEHHBIX OTHOIIEHUH. boiee Toro, 3To
MOPOXK/IAET CIPABEIIMBBIC OMACEHUS TOPHEAUPOBAHUS UCKIIOUCHUSIMH OOIIUX
paBui U, KaK CJEICTBUE, BEPOSITHOCTh 3JI0YNOTPEOJEHUsT MCKIIOYEHUSMU B
IIPOIIECCE MX pEeAN3alMHA. B TaKOM KOHTEKCTE MCKJIIOYEHHS 3a4acTyH0 OLICHU-
BAIOTCSl B KAUECTBE HEraTHUBHOTI'O SIBJICHUS, MOJPBIBAIONIETO (PYHKIIMOHAJIbHBIE
BO3MO>KHOCTH TIPaBa.

TpaauLIMOHHBIM CTAJIO0 BOCHPUSATHE MpaBa B Ka4eCTBE OOIIET0, €AMHOTO IS
BCEX PEryJisiTOpa, HAMPABICHHOTO HA YHU(UKAUIO U CTAaHIAPTU3ALMUIO COOTBET-
CTBYIOIIMX OOIIECTBEHHBIX OTHOWIEHUH. Cormiamasch ¢ JaHHOW TOUKOM 3peHus,
CTOUT TEM HE MEHEE PEAIBHO IOHMMATh TO, 38 CUET YEro JOCTUIAETCs YHUBEp-
CaJIbHOCTD IIPaBa, YeM MOKHO OOBSICHUTH BCEOOLTHOCTH MpaBa, CIOCOOHOCTD ajie-
KBAaTHO PearupoBaTh Ha HEOJHO3HAYHBIE U IMHAMUYHBIC )KU3HEHHBIE Ka3YCHL.

VYHUKaJIbHOCTh MpPaBa COCTOUT B TOM, YTO OHO, OOBEKTUBHO IpeIIoiaras
TUNHU3ALNI0 PETJIAMEHTUPYEMOW COLMAIIBHON Cpebl, UMEET BO3MOYKHOCTh Y4H-
TBIBaTh HEOJHOPOJAHOCTh, MHOTOIPAHHOCTD U PA3HOCTOPOHHOCTD IOAIIAIAOIINX
IO/l €r0 YHOPSIAOYMBAIOIIEE BO3IEVCTBUAE TEX MM UHBIX CUTyallMi, MPOLECCOB,
a Takke CyObEKTOB, B HUX YYaCTBYIOLIUX.

Ha namr B3rnsia, cpenu pecypcoB mpasa, MO3BOJIIOIINX aJA€KBATHO OTBE-
4aTh MHOTOOOpAa3HI0 OKPY’KAIOIIEH J1eHCTBUTEIbHOCTH, MaruCTpaJbHON SIBIIS-
€TCsl IOMYyCTUMOCTh PUCYTCTBUS B IIPAaBEe TaKoro (heHOMEHa, KaK MCKIIIOUEHHUE.
D10 obnagaromas CI0KHOM MPUPOIOM U HEOJHO3HAYHBIM XapaKTepOM KaTero-
pus, KOTOpas CO31aeT MHOKECTBO BAPUAHTOB IIOBEICHUS.

CyTp MCKIIIOUEHHSI B TOM, YTO OHO CAaHKIIMOHHUPYET B HEKOTOPBIX CHUTYya-
IUAX WM (1) U1 OTAENIBHBIX JIUL] OTJIMYAOIIKECS OT IPaBUiIa Bapualuu MoOBe-
nenusi. VckimoueHne JeTepMUHUPYET JOMOJTHEHNUE B MPABUIIO JINOO U3BATUE U3
HEro W IIOSIBJICHUE JIETAJIBHOW albTEpPHATUBBI nocieaneMy. llocpeactsom wuc-
KIIFOUCHUN obOecrieunBaeTcsi TpeOyemass THOKOCTh M AudhepeHIIMPOBAHHOCTD
IIPABOBOr'0 PEryJMPOBaHMs. B COBOKYNMHOCTM MHPABUIO M HUCKIIOYEHUE MpPE-
CTaBJIAIOT COOOM HOPMATHBHBIM KOMILJIEKC, MO3BOJISIIOIIUNA JOCTUTaTh MaKCH-
MaJbHOM MOJHOTHI ¥ 3PHEKTUBHOCTH BBITOJIHEHUS IPABOM CBOUX (QYHKIUH.

OnHako MCKIIOUEHHE HUKOTJA HE JOJDKHO MOJMEHATh COO0O0M MpaBuio,
n00 JOMUHHMPOBAHUE MCKIIOYEHUN HEM30EKHO MPUBEAET K Pa3pyLICHUIO Mpa-
BOBOM KOHCTPYKIIMHM OOILIECTBA U JETPaJalMK MPABOBOM CUCTEMBI.

JluneMMa UCKITFOUEHUH 3aKIIF0YAETCsl B TOM, UTO OHU, HE Hapyllas paBu-
J10, BCE K€ Mpe/yIaraloT HHOM, BO MHOTOM HE CXOKUH ¢ OOLINM, BApUaHT Pa3BU-
THUS CUTYyalUH.



BwmecTte ¢ Tem, urHOpUpYyst MOTPEOHOCTh B UCKITIOYCHUSIX U3 TPABWII, TIpa-
BO YTPATUT CBOE KaU4€CTBO BCEOOIIETO HOPMATUBHOTO PETYIISITOPA.

KBHuHTACCEHIIMA CYIIECTBOBAaHUSI MCKJIIOYECHUN B MPABE 3aKIIOYACTCS B
TOM, YTO OHH, IIPHU BCEU CBOEU BHEIIHEW NMPOTUBOPEYMBOCTHU 110 OTHOILIEHHIO K
MpaBujIaM, HE IPOTUBOCTOAT MOCIECIHUM, HE MOJAPHIBAIOT UX MOJIOKEHUS, a, Ha-
MIPOTHB, BMECTE C MPAaBUJIAMHU HAIIPABJICHBI HA MOJHOIIEHHOE YPEryJIUpPOBAHUE
COIMAJIBHBIX CBA3CH.

Takum oOGpazoM, 0OBbEKTHBHAS HEOOXOJAMMOCTh B MCKJIIOUCHHSIX KaK OT-
PaXXEHUH Pa3HOOOpa3usi OKPYKaroIIeH JeHCTBUTEILHOCTH M B TO YK€ BpeMsI I10-
TEHIIMAJIBHON BO3MOYKHOCTH II€pEX0Jila B HETAaTUBHYIO COCTABJISIONIYIO MPaBO-
BOM JKM3HU OOBACHSET aKTyaJIbHOCTh U MEPCHEKTUBHOCTh M3YYCHUS ACIEKTOB,
CBSI3aHHBIX C HAJTUYMEM HCKITIOUEHUM.

Crenenb Hay4HoO#l pa3zpa0doraHHocTu nmpodJemsbl. Ha Hactosmuii Mo-
MEHT, HECMOTPSI Ha BCIO OYEBHJIHOCTh KaK HAyYHOM, TAK U MPAKTHYECKOU 3Ha-
YMMOCTHU HCKJIIOUEHUW B MPABE, UX PACCMOTPEHUE CIEAYET MPU3HATH SIBHO HE-
JoCTaTouHbIM. Cpean MBICIUTENEH MPOILIOro, 3aHMMAaBIINXCS BOPOCAMU M C-
KJIFOYEHUM, MOXKHO Ha3BaTh Takue uMeHa, kak P. ¢on HWepunr, P. [laBup,
B. M. I'eccen, ®. PerenbcOeprep.

B 4ucio coBpeMEHHBIX YYE€HBIX, B TOM WM WHOW IJIOCKOCTU 3aTparu-
BAIOIIMX B CBOMX HU3BICKAHUSX TEMY MCKIIOUYEHUN B MPaBE, BXOJAT TAKHE aBTO-
pbl, kak C. C. AnekceeB, B. M. bapanos, M. JI. [laBsiioBa, T. B. KamanuHna,
A. B. Manbko, . C. Mopo3zoBa, 1. A. Mypasbes, P. A. Pomamos, 1. H. Censi-
kuH, A. @. UepaaHiies.

OpnHako B OOJIBIITMHCTBE CBOEM HCCIIEAOBAHUE MCKITIOYEHHUN OTpaHuYnBa-
€TCS H3YyYCHUEM OTACIBHBIX HMX Pa3HOBUAHOCTEH (B YACTHOCTU, JBIOT —
. C. MoposoBa; npusmieruii — B. W. AdanacbeBa; MMMYyHUTETOB —
A. T. Penbes, C. C. Jlamnanosa, H. C. Conensuena, 0. A. FOmxkoBa) win pam-
KaMH KaKoi-mOo oTpaciu npasa (HampuMep, COOTHOIICHHE MPUHIIMINA IOPUIH-
yeckoro paseHcTBa U uckioueHnii — H. C. bongaps u FO. B. Kanpanosa; ponb
¥ MECTO UCKIIIOYEHMN B MyHHIMnaisHOM npaBe — C. B. Kopcakosa; B yromnos-
HOM TIpaBe MCKJIIOYEHHUS OTYACTH OCBelIeHbl B paborax A. B. M3mainkosna,
M. C. Kopoo6eiinukosoit, 3. M. KoponeBoii; B yrojioBHOM Iporecce —
A. B. OcunoBbsiM).

Hano ormerntsh, 4TO M3ydeHHE MCKIFOUYEHUN HOCHUT, K COXAJICHUIO, CO-
MYyTCTBYIOIIMI XapakTep, BbIPaKAIOIIUWUCS B TOM, YTO YYEHbIE aHAJIU3HPYIOT
WCKIIIOUCHUS B PAKypCe€ PACCMOTPEHUS MHOU MPOOJIEMBbI, SBISIOMIEHCS 00beK-
TOM HMX Hay4yHoro uHTepeca (ropuaudeckoil texuuku — M. JI. JlaBwigoBa,
T. B. Kamanuna; cyneonoi nestenpHoctd — I1. A. T'yk; TonkoBaHus mpaBa —
H. U. Cyxoga).

B poccuiickoii opuaIndecKoi HayKe HEMOCPEICTBEHHO UCKIIFOYEHUSM I10-
CBSIILIEHA TOJNBKO OJHA aucceprauus . HecMOTpst Ha Ge3yclIOBHBIC HOCTOMHCTBA
paboThl, HEOOXOAUMO OTMETUTh, YTO 3asBJICHHAS TEMATHUKa, OTPAaHUYMBAIOIIAS

! Cm.: Mypasbes M. A. 3aKOHOZATEIbHOE HCKIIOUEHHE: (TCOPHs, MPAKTHKA, TEXHHKA) : JHC. ... KAHI. IOPHL.
Hayk. H. Hosropon, 2009.



aHaJIN3 UCKIIOUYEHUN paMKaMH 3aKOHOJATEIhCTBA, a TakkKe 00BeM U ypOBEHb
KaHAUJAATCKOW JHUCCEPTAIMU HE MO3BOJISIIOT MPOBECTH MOJTHOMACIITAOHOE U3Y-
yeHue 0003HaYEHHOHN TIPOOIEMBI.

BrIiCOKO OlleHMBas M3BICKAHUS BCEX BBIIICHA3BAHHBIX ABTOPOB, XOTEIOCH
Obl OTMETUTD, YTO OHU 3aTPATrMBAIOT JIUIIb OT/AEIbHBIE CTOPOHBI MTPOOJIEMATUKU
UCKIIFOUEHUI, HE OXBAThIBASI BCEH CYNTHOCTH YKa3aHHOTO (heHOMEHA B LIEJIOM.

[IpeacraBnenHas paboTa SBISIETCS MEPBBIM KOMILJIEKCHBIM UCCIIEIOBAHHU-
€M HUCKIIIOUEHUH B IpaBe MOHOTpaUYECKOro IJIaHa, OCBEIIAIONIAs IMIMPOKUA
CIIEKTP BOMPOCOB, BO3HUKAIOIIUX B CBSI3M C HAIMYUEM UCKIIFOUEHUH B MIPABE.

O0bekT ucciaenoBanus. OOBEKTOM JTUCCEPTALMOHHOTO HCCIEAOBAHUS
BBICTYTIA€T COBOKYIMHOCTh OOIIECTBEHHBIX OTHOIICHHH, BOSHUKHOBEHUE, U3Me-
HEHUE U Pa3BUTHE KOTOPBIX OOYCIIOBJICHO CYIIECTBOBAHUEM M pean3alueil uc-
KJIFOYECHHH B MPABE.

Ipeamer uccaenoBanus. [Ipenmer ucciaenoBanus BKIOYaET B ceOst 00-
1€ 3aKOHOMEPHOCTH CYIIECTBOBAHUSI UCKIIOUYEHUN KAK MPABOBBIX MPEIIHACA-
HUW, TApHBIX C MpaBUIaMU; KJacCU(PUKAIMOHHBIE OCHOBaHUs CTpaTU(UKAIIUU
UCKJIIOYEHUH; Crielu(PUKY BOCHPHUSTHS UCKIIOYEHUN B KOHTEKCTE Pa3TUYHBIX
TUIIOB TPAaBOIIOHUMAHMUS; TEPMHUHOJIOTHIO, B KOTOPOUM OTPAKAETCS MOHATHE «HC-
KJIFOUEHHUE B MPaBE»; 0COOCHHOCTH HOPM-UCKIIFOUEHUI U HOPMATUBHOTO TMPaBo-
BOT'0 aKTa Kak 0a30BOi (DOPMBI BOTUIOMICHUS MCKIIFOUEHUI; B3aUMOCBSI3b Cy/1e0-
HOM MPaKTUKHU U UCKIIIOUEHUN B NPaBe; LIEJIEBbIE YCTAHOBKU MCKIIFOYEHUM; Xa-
PaKTEPUCTUKY HUCKIIOUYECHHI KaK IOPUIUYECKUX CPEACTB U Kak Mpuema IopuIu-
YECKOW TEXHUKHU; MOJIEIU ONTUMHU3ALMU UCKITIOUYEHUN B TIPaBe.

Heau u 3agaum uccienoBanus. llenb gucceprannoHHoN paboOThI COCTO-
UT B (POPMUPOBAHUM KOHLEMIIMU UCKIIOUEHUN B IMpaBe, MOJyYCHUH HOBBIX Ha-
YYHBIX 3HAHUW O TEOPETUUYECKHMX OCHOBAX CYILIECCTBOBAHUS HUCKIIOUEHUM, U3Y-
yeHUHu (OpPM BHEIIHETO BBIPAKEHUS MCKIIOUCHHM, aHATU3€ U BBISIBJICHUU CIIe-
MUK MHCTPYMEHTAIBHON COCTABIISIONICH MCKIIIOUEHU, pa3paboTKe MpaKTH-
YECKMX PEKOMEHJAlMii, HAMpPaBJICHHBIX HA COBEPIICHCTBOBAHUE CO3JaHUS U
peann3ann UCKIIOUYCHUH.

BrlinonHeHne qaHHBIX 1es1ei 00ecreunBaeTcsl JOCTHKEHUEM CIIeIYIOINX
3aaa4:

- ONPENEIUTh METOJOJIOTMYECKUE MOAXOAbI K MCCIEAOBAHUIO HCKIIIOYE-
HUW B [IPABE;

- chopmynupoBaTh ACPUHUIIMIO U IPU3HAKU UCKITIOUEHUH B TIPaBE;

- MPOBECTH KJIACCU(UKAITUIO UCKITIOYCHHH B TPABE;

- I0Ka3aTh MapHOCTh MPABUJ U UCKIIOUCHUN B TIPABE;

- OLIEHUTh JONMYCTUMOCTh HMCKIIIOYEHHH B KOHTEKCTE Pa3JIMYHBIX THUIIOB
MPaBONIOHUMAHUS,

- yKa3aTb HOPMAaTHBHbBIC TEPMHHBI, B KOTOPBIX BOILIOLIAIOTCS UCKIIIOYE-
HUS B TIPaBe;

- MPOAHAIM3UPOBATh HOPMBI-UCKIIOUCHHUS KaK OCOOYI0 pPa3sHOBUIHOCTH
IOpUJIMYECKUX HOPM;

- OCBETHUTH MPOOJIEMBI U3JI0KCHHS UCKIIFOUCHUI B TIPaBe B TEKCTE HOpMa-
TUBHOTO MPABOBOTO aKTa KaK OCHOBHOU (DOPMBI UX BHEIITHETO BHIPAKCHHUS;



- YCTAHOBUTH ACTIEKThI COOTHOIIECHUS CYJACOHON MPAKTUKU U WCKITFOUCHHM
B MIPaBE;

- YTOYHUTH LIEJEBOE NPEIHA3HAYCHUE UCKIIFOUEHHI B PABE;

- PacCCMOTPETh UCKIIFOUYECHUS B IPABE B KAYECTBE IOPUIUYECKUX CPEJICTB;

- BBISIBUTH CHEIU(UKY HCKIIOYEHUH, NEHCTBYIONIUX B KauyecTBE MpHUema
IOpUINYECKON TEXHUKH;

- OPEJIOKUTh MEPbl M0 ONTUMHU3ALUWHA HMCKIIOUYEHUN B MpPABE MPU HUX
MPAKTUYECKON pean3aluu.

MeToao/iornyeckasi OCHOBAa HMccJeI0BaHMs. ba3oBbIM METONOM Hayy-
HOTO IMO3HAaHMs ObUT M30paH JUaJeKTUYeCKuil Marepuanu3M. IMEHHO 3aKOHHBI,
IPUHITUIIBL X1 METOJIbI TUATIEKTUKH MO3BOJISIOT HauOoJiee MOJHO MOHATh MPUPO-
Ny UCKJIFOYEHHUI U3 MPaBUII, OCO3HATh UX BCEOOIHOCTh U OOBEKTUBHOCTD MPHU-
CYTCTBUS B MpaBe Kak OJHOU U3 (GOpM YeoBeYECKOro ObITHs. JlnanekTuiecKkui
MaTepUaIn3M MOMOIAaeT YSICHUTh HEPA3PhIBHYIO CBSA3b UCKIOYEHUH C MpaBuja-
MU, OOBSICHAECT COYETAHUE B MCKIIOUCHHUSX 3aKOHOMEPHOTO U CIy4ailHOro,
B3aMMOCBS3b TPeOyeMOi a0CTpaKIMu U HEOOXOUMON KOHKPETHOCTH.

JlnanekTuyecKkuii MaTepuanu3M JaeT BOZMOKHOCTh OLIEHUBATh MPABUIIO U
HCKIIIOUCHHE KaK MapHble KaTeropuu. B mo100HOM acrekTe MpaBuiIo U UCKITIO-
YEHHUE — 3TO HaXOJAIIUECS B €IMHCTBE U 00pbOE MPOTUBOMOIOKHOCTH, HEOT IE-
JUMBbIE, OJJHOBPEMEHHO B3aMMOOTPHULAOIINE W B3aUMOIPOHUKAIOUIUE APYT B
npyra GeHOMEHBI.

C mo3uimMu CUCTEMHO-CTPYKTYPHOTO METOJIA HMCKJIIOYEHUE U TPABUIIO
IPEJICTaBISIIOT cO00M HEpa3pbIBHYIO CUCTEMY, O0COOOro poja €AMHOE HOpMa-
TUBHOE MpEANKUCaHNe, 3aHUMAIOIIEe COOCTBEHHOE MECTO B MEXaHU3MeE IIPABOBO-
IO PEryJIHUpOBAHMUSL.

be3yciioBHO, BaKHOE 3HAUEHME MMEET peaju3alus KHUOEpHETUYECKOTo
METOJa, KOTOPBIA IPEANOJIAracT PAacCMOTPEHUE HCKIIOYEHUH KaK CpEICTB
YIPABJICHMS, B TOM YHCII€ U B COLIMAIBHBIX cHUCTeMaX. B pakypce JaHHOTO Me-
TO/AA MEPBONPUYMHON MOSBICHUS MCKIIOUEHUH OOOCHOBAHHO HA3bIBAETCS KHU-
OEpHETUYECKHI 110 CBOEH CYTH 3aKOH HEOOXOMMOT0 pa3Hoo0pa3us KU3HH.

[Ipucymas UCKIIOYEHHUSM aTbTEPHATUBHOCTH BHIOOpA TIPH MX pPeaIU3aIluu
00yCJIaBIMBAET MCTOIB30BAHUE MPU MCCICIOBAHUH MCKIIOYEHUN TaKOTO METO-
J1a, KaK BEpOSITHOCTHBIN aHANIN3 (TEOPHUS BEPOSITHOCTH).

D opMaTbHO-IOPUANYECKHN METOJI TO3BOJISIET CO34aTh MOHATUHHBIN all-
napar, HeOOXOAUMBIN 7151 pa3pabOTKU TEOPUH UCKITFOUCHHM.

Teoperuueckasi ocHoBa ucciaenoBanus. [Ipu pazpaboTke KOHIETITUN
UCKJIFOYEHUN aBTOP OMHUPAJICS Ha TPYAbl TAKUX MPEICTaBUTENCH 00Iel Teopun
npaBa, kak C. C. AnekceeB, M. W. baittun, B. M. bapanos, B. B. Jlazapes,
O. D. Jleucr, A. b. Jlucrotkun, A. B. Mansko, M. H. Mapuenxo, H. 1. Mary-
30B, 1. C. Mopo3zoBa, . H. Censxun, B. M. Ceipeix, A. ®. Yepnanues,
B. M. llladupos.

[TanuTpa pacnpocTpaHeHUs HMCKIOYEHUH HACTOIBKO IMIMPOKA, YTO HX
U3yYeHUE HEU30E€KHO COMPSIKEHO C aHAIM30M LIEJIOTO psAlla aKTyaJlbHbIX IMPO-
0JieM TeopuM IpaBa, B YaCTHOCTH MAPHOCTH MPABOBBIX KaTErOpHil, TEOpUHU 3a-
KOHHBIX WHTEPECOB, MPABOIOHUMAHUS, IOPUIUYECKON TEXHUKHU, TO3BOJICHUM,



OrpaHUYEHUH, 3a1PeTOB, (hOpM IMpaBa, CyJeOHON MPAKTUKHU, TPABOBBIX CPEICTB,
IOpUIMYECKOI 0€30MMacHOCTH, UMMYHHUTETOB B IpaBe. [103ToMy TeopeTrnueckoii
OCHOBOM MCCJIEIOBaHUS CTajld HAay4YHbIE W3bICKAHUS TaKUX YYEHBIX, Kak
A. M. Bacuibes, A. I'. Bpatko, I1. A. I'yk, M. JI. laBsioBa, T. B. Kamanuna,
B. C. Hepcecanu, B. B. HwipxoB, K. E. HWrnarenkona, II. A. Oup,
. E. Ilerpo, 1. M. Ilpuxoasko, B. A. Canyn, B. B. Cy6oues, A. I'. Penbes,
B. B. Tpodpumos, A. A. ®omun, K. B. lllynaukos.

PaccmoTpeHne MCKIIIOYEHN HOCUT MEXIUCUUIIMHAPHBIN XapakTep, Mo-
ATOMY B JUCCEPTALUHU KCHOJIB30BAIUCH TPYAbl MPEICTABUTEIEH OTPACIEBBIX
IOPUIMYECKUX HAYK, YUYEHBIX-COLIMOJIOTOB, (Ppuiioioros, GuiaocodoB, a Takxke
KJIACCUKOB MapKCH3Ma-JI€HUHNA3MA.

JUIst pacKpbITUSL TEMBI TUCCEPTALMOHHON padOThl MPUMEHSIIUCH OJIOKE-
HUS 3apyOEKHBIX MBICIIUTENIEH, B 0COOEHHOCTH TakuX kak P. JlaBuz, P. V. Omonu,
O. Dpaux, P. Ilaynn, P. pon Uepunr, ®. Perenncoeprep.

HopmaTtuBHo-npaBoBasi ocHOBa ucciaeaoBanusi. HopmatusHas ocHOBa
UCCJIEIOBAHMSI BKJIFOYAET B c€0s IHUPOKUIN CIIEKTP PA3IMYHOIO poaa HOpMATHUB-
HBIX MPAaBOBBIX aKTOB. B auccepranny aHAIM3UPOBAINCH HEKOTOPHIE MEKyHa-
POHO-TIPABOBBIE AKThI, @ TAK)KE AKTHI, BXOJAIIME B CUCTEMY POCCHUICKOIO 3a-
KoHojatenbeTBa: Koncruryuust PO, penepanbHple KOHCTUTYLIMOHHBIE 3aKOHBI,
(denepanbHbIE 3aKOHBI, B TOM YHUCIIE U KOJU(DULIHUPOBAHHBIE, [T0/I3aKOHHBIE AKTHI:
yka3bl U pacniopsbkeHus IIpesunenra PO, nocranosinenus llpasurenscrea PO,
Pa3IMYHOTO POJIa HOPMATUBHBIE aKThl (DeJepaTbHBIX MUHUCTEPCTB U BEJOMCTB.
3HAUYNUTEIPHOE BHHMAHHUE YJIEJIEHO HCKIIOUYEHHSM, COJEPXKAIIMMCS B PETHo-
HaJIbHOM 3aKOHOJATENIbCTBE. PACCMOTPEHHIO ITOABEPrajIuCh HOPMATUBHBIE AKTHI
OpraHOB MECTHOT'O CAMOYMPABJICHUS U JIOKATbHBIE AKTHI.

OTaenbHYI0 pOJIb UTPAIOT AKThl BBICHIMX CYA€OHBIX OPTaHOB, UMEIOIIMX,
110 MHEHUIO aBTOPA, HOPMATUBHBIN XapakTep.

IMNMpUYecKasi OCHOBa MCCJeI0BAHUA. DMIHUPUYECKYIO OCHOBY JIHC-
CepTaLlMM COCTABJISIIOT TMPABONPUMEHUTENbHBIE M WHTEPIPETALMOHHBIE AKThI
OpraHoOB rOCYJIapPCTBEHHOM BJIACTH, MOJOXKEHUS KOTOPBIX CBSI3aHbI C HEMOCPE/I-
CTBEHHBIM PUMEHEHUEM UCKIOYEHUN U3 ITPaBUIIL.

K ux umciy ortHOcsaTcs npexae Bcero aktel KoncrutynnonHoro Cyna
P®, BepxoBuoro Cyna P®, ueiHe ympasaHenHoro Beicmiero ApOuTpa:kHOTO
Cyna P®. Kpome TOro, sSMIMpHUYECKY0 OCHOBY MCCIEAOBAHUS COCTABUIIN AKTHI
CYJOB, OTHOCSIIMXCS K Pa3IMYHBIM YPOBHSM M 3BEHbSIM CYJIE€OHON CHCTEMBI
Poccun.

B cOBOKYIHOCTB MpaBOpeann3allMOHHBIX aKTOB, B KOTOPBIX HUCKIIOYEHUS
HAXOJISAT CBOIO peaju3aluio B (popMe NpUMEHEHUSs, BXOAT TaK)Ke aKThl OPraHOB
npokypatypsl P®, Cneacteennoro komurera PD, paBHO Kak M aKkThl rocyaap-
CTBEHHBIX OPraHOB MCIOJHUTEIBHOW BIACTH, a TaKXK€ MYHMIMMNAIbHBIE U JIO-
KaJIbHBIE aKThI.

Hayunas HoBu3Ha uccienoBanmus. HoBusHa quccepranuu oOycioBiieHa
IpexJie BCEro TEM, YTO OHA MPEACTaBISET cO0O0W NepBoe JOKTPUHAIBHOE HC-
ClIeJOBaHHE MOHOTPapUUYECKOr0 YpPOBHS, MOCBSIIEHHOE KOMIUIEKCHOMY OOIie-



TEOPETUYECKOMY AHAJIN3Y CYIIECTBOBAHMUS MCKIIOYEHHUU B IIPABE, C LEIBIM Ps-
JIOM KOHKPETHBIX NMPAKTUYECKUX MPETI0KEHUMN IO UX COBEPIICHCTBOBAHUIO.

ABTOp pa3paboTan NMPUHLUMIHAAIBLHO HOBYIO HAyYHYIO KOHILIEMIHIO HC-
KIIIOYCHH, OCHOBAaHHYIO Ha JIOKA3aTeJIbCTBE BCEOOIIHOCTH U OOBEKTUBHOCTH
HAJIMYUS UCKJIIOYEHUH, 4TO NPOELMPYETCs Ha NpaBo M oOyciaBiIuBaeT Oec-
CMBICJICHHOCTh OTPUIIAHUs MX MPUCYTCTBUS B MpaBe. B pakypce 00beKTUBHON
HOPUPOJIbI UCKIIOUEHUH OOOCHOBBIBAETCSl COUYETAHME HCKIIIOUEHUSIMU KayecTB
3aKOHOMEPHOCTH M CIIy4aliHOCTH.

HoBanuei sBisseTcs TPaKTOBKA HCKIIOYEHMM M IPABWII KAK MPABOBBIX
IIPEANMCAHNM, HMEIOIIMX CaMOCTOSTEIBHOE IIPABOBOE 3HAYCHHE, HO HEOT/IEIH-
MBIX APYT OT ApPYyra, U, KaK CIEICTBHUE, BOCIPHUITHE UCKIFOUEHUN U NPABUII KaK
ITApHBIX PABOBBIX KATETOPHM.

[IpoBeneHHbIN KIaCCU(PUKALIMOHHBIN aHaIU3 UCKIIOYEHUH HOCUT HE MPO-
CTO OITMCATENIBHBIA XapaKTep, HO IMO3BOJSIET CKOHUEHTPUPOBATh BHUMAHHUE HA
TOM, YTO MCKJIIOYEHUS B IPaBE MPEACTAIOT JUO0 B BUIE J03BOJIEHUM, OO OT-
PaHUYCHUN.

be3ycnoBHBIM HOBAaTOPCTBOM BBICTYNAET YKa3aHUE HA MHTETPUPYIOLIYIO
POJIb UCKJIIOYEHHH IMPU PacCMOTPEHUH TAKOro TIiI00aJbHOrO (PEHOMEHA, Kak
IPaBO, PaBHO Kak M MPEIOKEHHAs aBTOPOM Je(PUHULIMS CaMOro IpaBa Kak
CUHTE3a IIPABUJI U UCKIIFOYECHUN.

Hay4yHoll HOBU3HOW XapakTepu3yeTcs MpPeICcTaBICHHAs TEPMUHOCUCTEMA,
OOBSCHSIONIAs] CMBICI M 3HAYEHUE TEPMHUHOB, B KOTOPBIX OOBEKTUBUPYETCS IO~
HATHUE CACKJIIOUYEHHUE B IIPABEY.

B pesynprare m3ydeHus IOPUIAMYECKUX HOPM, B KOTOPBIX BOILIOLIAIOTCS
WCKJIFOYEHHS, TIOJTydeHbI HOBbIC 3HAHHSI 00 0CO00M Pa3HOBUIHOCTH CIECHAITb-
HBIX HOPM — HOPMAaX-UCKIIFOYEHNAX, a4 TAK)KE aBTOHOMHOW TPYIIIE MOCIEIHUX —
VCKJIFOYUTEIBHBIX HOPMAX.

ApryMeHTUupyeTcs MOJ0KEHHE O TOM, YUTO OCHOBHOM (hOpMOI BBIpAKEHUS
HOPM-UCKJIFOUEHUH B YCIIOBUSIX IIPABOBOM CUCTEMBI COBpeMeHHOM Poccun sBiis-
€TCS HOPMATHBHBIM IIPABOBOM AKT; B JAHHOM KOHTEKCTE BIIEPBBIC OCBEILICHBI
BOIIPOCHI COOTHOIIECHUS NMPABWI U HUCKIIOUYECHHUM, COIAEPXKAILIUXCS B HOPMATHUB-
HBIX aKTax pa3jIuyHOIo ypOBHS.

Hogennoii nuccepTalilnOHHOTO UCCIIEeI0OBaHMs SBIIsIETCS O€3yCI0BHOE yKa-
3aHHE Ha B3aMMOCBS3b UCKITIOYCHHUI B TIpaBe U CynaeOHoM mpaktuku. [lommep-
YKUBACTCS UJes O HAJIMUUU y CyJ1eOHON BIACTH MPaBOTBOPUYECKON (PYHKIINH, pe-
3yJbTaTOM pEAIN3ALMA KOTOPOW B JIOMHUHAHTE CBOEU BBICTYNAIOT HOPMBI-
VCKJIFOYEHUS.

OtMeuaercs, 4To 1EeNeBOe NPEAHA3HAYCHUE UCKIIFOUEHU B IIpaBe AETEP-
MUHHPOBAHO (haKTOpaMu peanbHON JKU3HU, YTO MO3BOJIIET BCECTOPOHHE yUECTh
U, COOTBETCTBEHHO, YAOBJIETBOPUTH 3aKOHHBIE MHTEPEChl CyOBEKTOB OOIIECT-
BEHHBIX OTHOIIEHH, 00eCIeYrB B KOHEUHOM UTOTEe CIPaBEUIMBOCTH MPABOBOIO
pEeryJIMpOBaHUSI.

dopmyaupyeTcst aBTOpcKast 1ePUHULINS UCKIIOUYEHUS KaK I0PUINYECKOTO
CPEACTBA.
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B acnekre paccMOTpeHUS UCKIIFOUEHUM KaK IOPUANYECKUX CPEJICTB HOBA-
ITMOHHBIM CJIY’)KHT BBIBOJI O TOM, YTO MCKJIFOUCHUS SBISIFOTCS IEPBUYHBIM, 0a30-
BBIM KOMITIOHEHTOM, U3 HHUX CKJIaJbIBAIOTCS BCE IOPUINYECKUE CPEACTBA, HO MPH
HTOM HCKJIIOYEHHSI OJHOBPEMEHHO BBICTYIIAIOT B KAYECTBE ABTOHOMHOM I'PYTIIIBI
IOPUJINYECKUX CPENICTB.

HoBuiecTBOM 0T/IMYAETCS MOJOKEHHUE O TOM, YTO UCKIIFOUEHUS KaK IMPUEM
IOPUUYECKON TEXHUKHU OOECIeYMBAIOT COYETaHHE B MpaBe HEOOXOAUMOIO
YpOBHsI a0CTpakIUU U 00s13aT€TbHON KOHKPETHOCTH.

OOGO0CHOBBIBAETCS, YTO UCKIIOUEHHUS HE MPOTUBOPEUYAT CYIIIHOCTU U CMBbIC-
Jy TpaBa, HE OTBEPrarOTCs €ro npupoaor. OnpeneneHHbIe CI0KHOCTH, BO3ZHU-
KAIOIME HA NMPAKTUKE B PE3yJbTaTe HAIUYMUS UCKIIOUEHUN, MOTYT U JTOJKHBI
OBITh HMBEJHMPOBAHBI OCPEJICTBOM HAYYHOTO M3Y4YEHUS (COMPSIKEHHOIO C BbI-
pabOTKOM COOTBETCTBYIOIINX PEKOMEHIAIMI) TPOOIEMATUKHA UCKITIOUECHUM.

[IpencraBieHHOE NHCCEPTALMOHHOE HMCCIENOBAHHUE YCTPAHSET BaKHEU-
M mpo0esT IOPUINIECKON HAYKH, YOeIUTEIbHO J10Ka3bIBasi, YTO OajJaHC MEX-
Ny Pa3HOOOpa3HbIMU M HAXOJALIMMHUCS B MOCTOSTHHOW TWHAMUKE OOLIECTBEH-
HBIMH OTHOIIEHHUSIMH, C OJJHOM CTOPOHBI, U TPABOBBIM PETYJIUPOBAHUEM, ATIPUO-
pU HAJIETICHHBIM ATAJIOHHBIM 3()QeKToM, ¢ IpPyrou, JocTUraeTcs Onarogaps
MPUCYTCTBUIO B IIpaBe TaKoro (heHOMeHa, KaK UCKIIOYEHUS U3 MPaBUJL.

OcCHOBHBIE 10JI02K€HN S, BBIHOCUMbIC HA 3AIINUTY:

1. UcknroyeHus: U3 mpaBuil o0Jadal0T TAKUMHU HEOTHEMJIEMBbIMUA KadyecT-
BaMH, KaK BCEOOIIHOCTh U OOBEKTUBHOCTh. BceoOImHOCTh 0003HaYaeT HAIMYHE
UCKIIIOUCHUN BO BcexX c(epax ObITHS; 0OBEKTUBHOCTh 00YCIaBIMBAET MPUCYT-
CTBUE MCKJIIOUEHUN KaK JaHHOCTH, (DaKTa, UMEIOIIEr0 MECTO ObITh BHE 3aBHCH-
MOCTH OT YbMX-JTUOO BOJTIOHTAPUCTUUYECKUX MOCHLUIOB.

BceoOuIHOCTh MCKITIOYEHUH JIETEPMUHUPYET TMOSBICHUE HMX B IIPaBe.
B cBoro ouepenp mopazurenbHOE MHOTO00Opa3ve OTHOLIEHUH, KOTOpble a0dco-
JIOTHO HEBO3MOKHO OXBAaTUTh OOIIMMHM, €IMHBIMU JJIi BCEX NMpaBUiIamMH, 00b-
SCHSIET OOBEKTUBHYIO IPUPOY UCKITIOYEHUH B IIPABE.

2. OOBEKTUBHOCTh UCKITFOUCHHUI TEHEPUPYET UX BOCIPHUATHE KaK 3aKOHO-
MEPHOCTH, a0CTPAaKTHOE CYILIECTBOBaHUE KOTOPOH He ocmnapuBaercs. Mckioue-
HUE B TAKOM KOHTEKCTE — pe3yJbTaT OTPaKEHHS MPAaBOBOM HEOOXOIUMOCTH,
BBI3bIBAEMON MOTPEOHOCTHIO YHOPSAOYUTH OIMpPEIEICHHBIN CIEKTP OOIEeCTBEH-
HBIX OTHOIIEHHM.

KonkperusupoBanHoii (GopMOH 3aKOHOMEPHOCTH BBICTYIAET CIydaii-
HOCTb, TIO3TOMY KaKJIbIi OTJIE€NbHBINA 3MU30/l, CBA3aHHBINA C UCKIIOUECHUSIMU (MX
HOpMAaTUBHOE 0(OpMIIEHHE TUO0 peann3anus), UMeeT CyObeKTUBHBIN XapaKTep.

COOTBETCTBEHHO, MCKIIIOUEHHE W3 MPAaBUI KaK a0CTpakuus — OObEKTUB-
Hasi 3aKOHOMEPHOCTh; KaK HEMOCPEICTBEHHBIA (PaKT MpOSIBICHUS — Cly4ai-
HOCTb, BO MHOI'OM CYObEKTHBHAS.

Uckmtouenust B mpaBe — YHUKaJIbHBIA (DEHOMEH, MO3BOJISIONIMN COUeTaTh
O00OBEKTUBHOE U CYOBEKTHMBHOE, 3aKOHOMEpPHOE M CiydaiHOe, a0CTpakTHOE U
KOHKpETHOE, o0ecreynBas TeM CaMbIM MaKCUMaJIbHYIO 3()(PEeKTUBHOCTDH MpaBo-
BOT'O PETYJIMPOBAHUS.
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3. Uckiouenue B mpaBe — 3aKpeIyieHHOE B HOpMax MpaBa U BhIpaXkaro-
nieecs B 0(pUIIMaIbHO MPU3HAHHBIX (POopMax, OOBEKTUBUPOBAHHOE B CIEIHAIIb-
HBIX TEPMHUHAX NPEANHCAHKE, BHICTYNAIOIIEE B KAYECTBE FOPUINUECKOTO Cpel-
CTBa PErjlaMEHTalUHd OOIIECTBEHHBIX OTHOILIEHWH, MOApPa3yMeBaroUIee AOIO0JI-
HEHUE WU (M) U3BATHE U3 MAPHOr0 C MCKIIOYEHUEM MpaBWa U CO3JAI0IIee
IbTEPHATUBHBIN MOCIEAHEMY BapHaHT PETyJISIIIUU, HEOOXOAUMBINA JIJIst IOCTH-
YKEHUS COIMAIbHO 3HAUUMBIX IICJICH.

Takum oOpazoM, OIpeAeNAIONIMMHI XapaKTEPUCTUKAMU HCKIIOYEHUS B
npaBe SBISIOTCS CIIEAYIOIIHE.

Hckirouenre B paBe — 3T0 HOPMATHUBHO-TIPABOBOE MpEJIIMCaHUE, TIPE-
CTaBJISIONIEE TOCYAapCTBEHHO-BIACTHOE BEJICHHUE, JISTUTUMUPOBAHHOE HaJljie-
*auMm obpa3oM. VckiaroueHne COOTHOCUTCS ¢ HOPMATHMBHO-TIPABOBBIM TIPE.I-
NMCAaHUEM Ha Makpo- U MUKpOypoBHe. Ha MakpoypoBHE MCKIIOUEHUE BMECTE C
paBUJIOM O0pa3ylOT MarucTpajbHOE MPEANUCAHUE, YTO IO3BOJSET MAaKCH-
MajbHO TOJIHO PEryJHpPOBAaTh COOTBETCTBYIOLIME OOIIECTBEHHBIE OTHOLICHUS.
Ha mMukpoypoBHE HCKIIIOUEHHE — MpEeANUcaHue, Moapa3syMeBarouiee aabTepHa-
TUBHBIN MPaBUITY BAPUAHT PETYIISIINH.

Bocnpusitue uckimtoueHus, paBHO Kak M MpaBuia, B Ka4e€CTBE Ipeanuca-
HUS JIETEPMUHUPYET MapHOCTh MPABWII M UCKIIIOUEHUH, OOBSACHAEMYIO UX B3au-
MOOOYCJIOBIIEHHOCTBIO.

HckmoueHne Kak NpeanucaHue HETOCPEICTBEHHO CBSI3aHO C MPAaBUIIOM,
BBICTYIasl B KAUECTBE U3bSITHSI U3 MpaBUia UK (1) TONOJHEHUS K HEMY.

HckmoueHne-u3bsTie BBIBOJUT U3-TIOJ JIEWCTBUS MpaBuiia OMPEEsICH-
HBIi KOMIIOHEHT OOILECTBEHHBIX OTHOILICHHUM, MOAMAJAroIIMX B LEJIOM IOJ
IOPUCIUKIIMIO 3TOrO MPaBUJIa.

HckitoueHne-10MoJHEHNE BHEPSET B MPABUIIO KAKOE-JIMOO MOJI0KEHUE,
MO3BOJISIONIEE OTCTYNUTh OT NMPABUJIA U PEATTM30BaTh MHOW BAPUAHT NOBEACHHUS.

HckitoueHre HaXOJUT CBOE 3aKpEIJIEHUE TOJBKO B M3/IaBAEMbBIX WIIU
CaHKIIMOHUPYEMBIX TOCYJapCTBOM IOPUAMYECKUX HOpMax. BHemiHee BbIpaxke-
HUE MCKJIIOYEHHUE MOIYy4YaeT B OpUIHMATIBLHO MPU3HAHHBIX (opMax, OOBEKTUBU-
PYSCh C IOMOIIbIO CIELIMATLHON TEPMUHOJIOTHH.

HckmoueHne BXOAUT B MHCTPYMEHTANBHBIA pasfiesl IpaBa, SBISETCS
IPUEMOM FOPUANYECKON TEXHUKH, CIY>KUT OCOOBIM IOPUAMYECKUM CPEICTBOM,
HaIpaBJICHHbIM Ha COBEPILICHCTBOBAHME MPABOTBOPUECTBA, ONTHMU3ALIMIO Mpa-
BONIpUMEHEHUs 1 obecrieueHne 2 (HEKTUBHOCTH ICUCTBUS TIPaBa B IIEJIOM.

4. OCHOBHBIMU KPUTEPHUSIMHU KJIaCCU(UKAINKA HCKIIOYEHUN BBICTYMAIOT
Croco0 BO3JEHCTBUSA MCKIIIOUEHMS HA MPABUJIO U LIE€JIEBasl HAMPABIEHHOCTh UC-
KJIFOYEHUH.

B 3aBucumMocTH OT crioco0a BO3IEUCTBHS HA MPABUIIO UCKIIIOYEHUS CTpa-
TUQUIUPYIOTCS HA UCKITIOUCHUS-U3BATUS U UCKITIOYCHUS-TOTTOTHCHNUS.

MaructpaJbHBIM KpUTEPHUEM KiIacCU(DUKAIIMK HCKIIOUEHUHN CITY)KHUT I1e-
JieBas HaIpaBJICHHOCTb, MO3BOJISAIONIAS MPU3HATH, YTO HCKIIOYEHHUS, CYIECT-
BYIOIIIME B MTpaBe, MPE/ICTABIAIOT COOOM UK JO3BOJICHUS, UM OTPAaHUYEHHUS.

Jl03BOJIEHHE U OTpaHUYCHHE KOPPENIUPYIOT APYT C IPYrOM B MPOEKIHH K
OMHapHOW TPyIIEe WHOTO TOPSAKA: «IPaBUIO — HCKIOUeHHEe». COOTBETCTBEH-
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HO, €CJIM B Ka4€CTBE IIPAaBUJIA MPEICTAET AO3BOJIEHUE, TO UCKIIOYEHUEM U3 HErO
MOKET OBITh TOJIBKO OTPAaHUYEHUE, U, HAOOOPOT, KOrJa MPaBUiIO0 HOCUT OIPaHU-
YUTEIIBbHBIN XapaKTep, UCKIIFOUYEHUEM BBICTYIIAET JTI03BOJICHUE.

CMBICT MCKIIIOUEHHSI-OTPAaHUYEHUSI COCTOMT B CEKBECTUPOBAHUHU J103BO-
JICHHOTO JIMana3oHa IOPUANYECKIUX BO3MOXKHOCTEH CyObeKTa MOCPEICTBOM U3b-
ATHUSI COOTBETCTBYIOIIETO MTPABOMOYUSI WU (M) BHEIPEHUS JTOTIOJHEHHUS, HUBE-
JUPYIOUIETO 3TO IPAaBOMOYHE.

HckitoueHne-orpaHiyeHue — KOMIUIEKCHBIA (PEHOMEH, BKIIIOUAIOIIHUNA B
ceOsi  MCKIIOYEHUA-3alpPEThl,  MCKIIOYEHUS-00SI3bIBAHUSA,  HCKIIIOUEHMSI-
OrpaHuyeHus (B y3KOM, HEMIOCPEACTBEHHOM cMbICie). CyTh TaKUX UCKIIIOUEHUM
OTpaXkaeTcsl B 3alpenaroneM, 00s3bIBaloIIeM, OTPAHNYUBAIONIEM KOMIIOHEHTE
PETYJATUBHOTO BO3ACHCTBHS IIPABA.

CMBICIT HCKIIIOYEHHSI-IO3BOJIEHUS COCTOMT B YBEJIMYCHHM JHANa30HA
IOPUIUYECKUX BO3MOKHOCTEN CYyOBEKTa MOCPEACTBOM U3bBSITHS MOJOXKEHUS, OT-
PAaHUYMBAIOLIETO COOTBETCTBYIOIIME MPAaBOMOYMS, WM (M) BHEAPEHHUS JOMOJI-
HEHUs1, YMHOKAIOIIETO TAKKE MPABOMOYMS JIMOO pACIIUPSIONIEE UX MPEIEIbI.

B kauectBe aBTOHOMHOro 00pa3oBaHMs B YHUCJIO HCKIIOYCHMI-
JI03BOJICHUI BXOJST UCKIIFOUEHUSA-TIpeuMyInecTBa. CyTh TaKUX UCKIIFOUECHUN 3a-
KJIFOYAeTCs B TOM, YTO COKpPAICHUE OTPAHUYECHUMN IIOCPEICTBOM UX U3BATHS WIN
(1) yBenuM4yeHHe MPaBOMOYMI MOCPEICTBOM JIOMOJIHEHUsI 0OECTIeUUBaAET Mpe/I-
noYTeHUs (IPUOPUTET, IPEBOCXOJICTBO, IPEPOTaTUBBI) /ISl T€X CYOBEKTOB, IIPU
OIpE/IETICHUH [IPaBOBOTO CTaTyca KOTOPBIX OBLIM YCTaHOBJIEHBI COOTBETCTBYIO-
M€ U3bATUS WIH (M) JOTOTHEHHUS.

W cKknoueHns-IpeuMyIIecTBa BbIPAYKAIOTCA B BUJIE JIBIOT, IPUBUIIETHUH,
UMMYHHTETOB.

5. MckmroueHust HaxXoAsTCsl B HEPa3pbIBHOM €MHCTBE ¢ npaBuiiamu. [lap-
HOCTb MPABUJ U UCKIIIOUEHUN OOBSICHSIETCS UX B3aUMOOOYCIIOBIEHHOCTHIO. M-
KJIFOUEHUS. MOTYT OBITh TOJIBKO W3 IpaBuia, a MOCIEIHEE HE CYIIECTBYET 0e3
ucKIroYeHnd. [lapHoCTh IpaBUIT U UCKITFOUEHUM MPOSBIIAETCSA B TOM, YTO Mpa-
BUJIO U MCKJIIOUEHUE MPEJCTABISAIOT cOO0M €IMHOE MPEANUCaHue, peaanu3aius
KOTOPOTr0 TO3BOJISIET MpaBy HauOoJiee IMOJHO PErjIaMeHTHPOBATh OOIIECTBEH-
Hble OTHOIIEHUS. [lapHOCT MpaBUI U UCKITIOYEHUH OOBSCHSAETCS CIeAYIOIUMHU
(dakTopaMu: HCKJIIOYEHHE HE MOKET CYIIECTBOBAaTh BHE IMPaBHJIA; MPABUIIO HE
MOJKET OBITh 0€3 MCKIIIOUEHUH; MpaBuiia U UCKIIIOUEHUS MPHU BCEl MPOTHBOpE-
YUBOCTU OTPaKalOT APYT JIpyra, MOATBEpKJasi UCTUHHOCTb U HEOOXOAUMOCTh
YKa3aHHOTO Jyaju3mMa.

O6o03HaueHne NpaBWJI U UCKIIOYEHUN KaK MapHOW KaTeropvH MO3BOJISIET
YTBEPKIAATh O HEBO3MOKHOCTH TPAKTOBKH MCKIIFOUEHUS KaK HAPYLICHUS MPaBU-
na. HanpoTus, uckitoyenue, Oyayduu KaTeropuei nmapHoil ¢ mpaBuiIoOM, HEOT]IE-
JUMOHM OT HETO, MOJAPAa3yMEBAET MHBIE, HEMTOXOKHE, abTEPHATUBHBIC NIPABUITY
YCTAHOBKH, HE HApPYIIAKOLIME HCTUHHOTO COJICPYKAHUS MPABUJIA.

[IpaBuia ¥ UCKIIOUEHUS KaK IMAPHBIE KATETOPUU COOTHOCATCSA IPYr C
JIPYyroM Kak oO1iee u 0cooeHHoe (€AMHUYHOE), 11eJ10e U YacTh. OTHAKO TIPaBUIIO
KaK 1I€J10€ HE COCTOUT U3 UCKIIFOYEHUM KaK 4acTU. B oTiiMuMe OT MHBIX NTapHBIX
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KATErOpuH, BBIIICHA3BAHHAS IIapa HE BBICTYNAECT B BUJE AYAJIMCTUYECKOIO Je-
JIEHUS OJJHOTO U TOTO K€ SBJICHUS.

6. Hannuue uckiaroueHHUi B IMpaBe JOMYCKAaeTCsl MPEACTaBUTEISIMHU pas-
JUYHBIX YYEHHUU O npaBe. B HanOobel cTeneHn NCKITFOUEHUS! TPOSIBIISIIOTCS B
KOHTEKCTE HOPMATHBHOT'O IIOJXO0JA, €CTECTBEHHO-IIPABOBOM TEOPHUH, COLHOJIO-
TMYECKOM IIKOJIbI, OJULETBOPSIOIIMX COOTBETCTBEHHO JOIMY IIpaBa, (puioco-
¢uro mpasa, COLMOIOTHIO TIPaBa.

Kommmsun Mexay ykKa3aHHBIMH THIIAMH ITPAaBOIIOHMMAHMS HOCST IIOJIE-
MUYECKHHA XapaKTep U HE BBICTYNAKT HENPEOAOJUMBIM IPEIATCTBHEM K JOC-
THKEHUIO Hay4HOro KOHCeHcyca. CyllecTBOBaHUE MCKIOYEHUN SIBISETCS BakK-
HBIM aCIEKTOM HMHTErPAallMOHHOM IOPUCHPYACHLNH, NOO UX MPU3HAHUE BBICTY-
NaeT B Kaue€CTBE HECOMHEHHOI'O CHHTE3Mpylouero (akropa. MarucrpaaibHbIMU
CBOMCTBaMHU MHTETPALMN PA3JINYHBIX HANPABJICHUN IMOHUMAaHUS IIPaBa SABIISIOT-
Cs: BOIUIOLLIEHHE MCKIIFOYEHUM B HOPME IIPaBa; HALEJIECHHOCTh MCKIIOYEHUN Ha
JOCTHKEHUE CHPABEIJIMBOCTH; peATN3alUs HCKIIOUEHUN YIOJIHOMOYEHHBIMU
Ha TO CyObEKTaMHU.

OObenMHEHNE Pa3IMYHbIX YYEHHI BIIOJHE JOMYCTHUMO Ha OCHOBaHUH
KOHCTaTalluu TOro (pakTa, 4YTo MPaBO — 3TO IOPUAUYECKHNE HOPMbI, KOTOpPBIE yu-
PEXKIAIOT MpaBUila U BBOIAT UCKIIIOUEHHs, PEAIU3YyEMBIE COOTBETCTBYIOILUMU
CyObEeKTaMU JIJIsl TOCTHKEHUS U 00ECTIeueHus CIPaBeIMBOCTH.

7. VIcknioueHus B mpaBe — KaTteropus, GopMynupymooascs B onpeaeaeH-
HBIX JIEKCUKO-CEMaHTH4eCcKuX obOopoTax. Haubosiee TOYHBIM CIOBECHBIM 000-
pPOTOM NPUMEHHUTEIBHO K UCKIIOUEHHIO CIYXKHUT BBIPAKEHUE «UCKIIOUEHUE B
npase». IIpu 3TOM «uCKiIOYEHHE B IIpaBe» HE BCTYNAET B IPOTUBOPEUYUE CO
CJIOBOCOUYETAHUSIMHU «IOPUANYECKOE MCKIIOUECHHUE)» U IIPABOBOE HCKIIIOUECHUE,
COOTHOCSICh C JAHHBIMU MOHATHSMU B KAUECTBE CJIOB-CHHOHUMOB.

BrlpakeHne «UCKIIOUEHHE B MpaBe» 0003HAYAeT KaK PEeaibHO CYIIECT-
BYIOLIMI MPaBOBOM (PEHOMEH, TaK M TOHSTHE, UCIOJIb3YEMOE HOPUIMYECKOU
HAyKOMU JIJIsl ero 0003HAUYCHUS.

Takum 00pa3om, UCKITIOYEHHE B NIPAaBE — HAYYHOE MOHATHUE, NOApa3zyMe-
Balollee SIBJICHUE, KOTOPOE UMEET MECTO B PErYJIMPOBAHUM OOILECTBEHHBIX OT-
HOILIEHUI: CAHKLIMOHUPOBAHUE MHOTO, OTJIIMYHOTO OT OOIIEYCTaHOBJIEHHOTO, Ba-
pUaHTa MOBEICHHUS.

8. HckiroueHne B npaBe Kak MOHSATHE BBIPAXKAETCS B IOPUAMYECKUX Tep-
MUHAax. OTH TEPMHUHBI BBICTYNAIOT B KAauyeCTBE HOPMATHBHO-NPABOBBIX, IO-
CKOJIbKY UMEHHO 4Y€pe3 HUX MPOUCXOAUT UMIUIEMEHTALUS TOHATHS «HUCKIIFOYe-
HUE B IIPaBe» B TEKCT IOPUANYECKON HOpMBI. K TepmMuHaM, moapa3zyMeBaroum
MOHSATUE «UCKJIKOYEHHE B IMPABE», B IIAHE IOPUANYECKON TEXHUKH OTHOCATCS
MPEXKIE BCETO TAKUE, KaK «3a UCKIFOYEHNEM CIIYYaeB), «UCKIFOYUTEIbHBIN CITy-
qaiy, «3a UCKIIFOUEHUEMY, «B TOPSIIKE UCKIIFOYEHUSD, «B BUJIE UCKIIOUCHUS.

TepMHH «3a MCKIIOYEHHUEM CIIy4aeB» BBICTYNMAET B KauyecTBE 0Aa30BOr0
JUISl CIIOBOCOYETAHUM «3a UCKIIKOYEHUEMY, «B TMOPSIKE UCKIIOUCHHUS», «B BHUJE
UCKIIOUEHMsD. «VICKIIIOUnTENbHBIN CiIydai» — BecbMa crienu(puIecKuil TEpMUH,
o0Jagaronrii aBTOHOMHOM MPUPOJION M MPpeAHA3HAYEHHBIN JJIsl OCBEIICHUS OT-
JIETIBHBIX ACIEKTOB MOHITHUS «UCKIIFOUEHUE B IIPABE.
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bnu3kumu ¢ HUCKIIOUEHUSAMU TEPMUHAMM, CBSI3AHHBIMHU C OLIEHKOM TOTO
WJIA MHOTO 3MHU30/1a KaK HECTAaHJAPTHOTO, BBICTYNAIOT TAKUE KAK «CIIy4ail, HE
TEPIAIINN OTJIAraTesibCTBa», «OCOOBIM Cllydail», «HEOOXOIUMBIN Ciydaiy,
«4YpEe3BbIYANHAS CUTYALIHS.

Opuandyeckumu AeTEpMUHAHTAMU WCKIIOYEHHUNM CIIY’KAaT TEPMHUHBI «HC-
KJIFOUUTEIIbHBIE OOCTOSITENIbCTBAY, «HCKIIOYUTENbHBIC JUYHbIE O00CTOSTEIHCT-
Ba», «OCOOBIE OOCTOSITENILCTBAY, «YBAKUTEIbHBIE MPUUYUHBD), «UpE3BbIYANHBIC
00CTOSITENBCTBAY, «OOCTOSATEIHCTBA, UCKITIOYAIOIIIKE. . . ).

HeonHo3HauHyrO pOJb B TEPMUHOJIOTMYECKOW CUCTEME UCKIIFOUCHUHN WI-
paloT TEPMUHBI «OCOOBIE YCIOBHS», «OCOOBIA MOPSIOK», «UCKIIOUUTEIbHBIHI
MIOPSIOKY.

9. B coBpeMEHHOM MPaBOTBOPUYECTBE TEPMHUHBI, 0003HAYAIONITNE HUCKITIO-
YEHUsI, UCIOJIB3YIOTCSI Xa0THUYHO, 0€3 KaKoro-im0o ydeTra MX CMBICIOBOM Ha-
rpy3ku. B kauecTBe MpakTUYECKOro MpeIoKeHus: B pabore chopMynupoBaHa
TEPMUHOCHUCTEMA, MO3BOJISIONIAS ONTUMHU3UPOBATh (DUKCALUIO M pPeau3aluio
uckmoueHui. K tepMuHaM, BXOIAIIMM B IAHHYIO CUCTEMY, OTHOCSTCS MPEKIIE
BCET0 CIIEIYIOLIHNE.

«3a UCKIIIOYEHUEM CITydaeB» (B €IMHUYHOM BapUAHTE «CIIydas») — Maru-
CTpajibHas (QOpPMYJIUPOBKA, UMEIOIIAs YHUBEPCAIbHOE 3HAUEHHUE, XapaKTepH-
3yIollas aTUIUYHOCTh >KU3HEHHOro kaszyca. (ClioBaMu-JOMHUHAHTaMH, I03BO-
JSIOIMMU Ha3BaHHOMY TEPMHUHY HauOoJiee TOUHO OTOOpakaTh MPaBOBOE MOHSI-
THUE, BBICTYIIAIOT CJIOBAa «HUCKIIOYEHUE» U «Ciaydail». B CBSI3M ¢ 3TUM MOXKHO
MPEIIOKUTD CIEAYIOIINN AITOPUTM IIPOSBIICHUS TTOHATUS «UCKIIFOUEHUE B TIPa-
BE» IMOCPEICTBOM TEPMHUHA «3a UCKIIFOYEHHUEM CIIyYaeB»:. HOpMa YCTAHABIMBAET
MPaBUJIO, KOTOPOE JIEUCTBYET B KAa4ECTBE YHU(PUIIMPOBAHHOTO O00SA3aTEIHLHOIO
CTaHJIapTa, 32 UCKIFOYEHUEM CIIEIIMAJIbHO OTOBOPEHHBIX CITy4acB.

«VICKTIOUNTENBHBINA CITy4ail» — HYKIAIOIIAsACS B MMPABOBOM pPErJIaMEHTH-
POBaHUM, HETUNTMYHAS, 0CO0asi KU3HEHHAsI CUTYyalus, JUIsl YPEryJIupoBaHUs KO-
TOPOM MPUMEHSIOTCS HUCKIIIOUUTENIbHBIC, OTJIMYHBbIE OT OOIICYyCTaHOBJICHHBIX
npaBuil, npeanucanus. OnpeaeasionMMi CBOMCTBAMU UCKJIIOUYUATEIBHOTO CIY-
yasl BBICTYHAOT:

a) OTCYTCTBUE KECTKOM 3aKpPEIJICHHOCTH, MPUOIM3UTEIBHBIA U OTKPBITHIN
VX IIEPEUYCHb;

0) mpenenpbHO MIUPOKask BO3MOXKHOCTh YCMOTPEHHUS, KOHCTATAIlMKM U Pa3-
pELICHUS;

B) HEOJITHO3HAYHBIN, SKCTPAOPANHAPHBIN XapaKkTep.

HopmaTuBHBIN TEpMHUH «3a UCKIIOUYEHUEM) JIOJDKEH UCIIOJIb30BaThCs TO-
r/1a, KOTrjia B TEKCTE HOPMBI, COJIepkKallel MpaBuiio, OyKBAIBHO ONpEIeNseTcs,
YTO CJIEAYET CYUTATH UCKITIOUCHUEM U3 HETO.

HopmaTuBHO-TIpaBOBOI TEPMUH «B MOPSAJIKE UCKIIOUEHHUS MPEANOIAract
YETKUM aJTOPUTM JCUCTBUM, MO3BOJSIOIINX NPUMEHITh HCKIOUYUTEIIBHOE
MpeINUCaHueE.

TepMuH «B BHJIe UCKIIOYEHUS» HEOOXOAUM JJI aKLIEHTUPOBAHUSI BHUMA-
HHSI Ha TOM, YTO KOHKPETHOE€ HOPMATHUBHOE IOJIOKEHHUE, JOMYCKAOIIEE BBIXO/
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332 paMKH €UHBIX [IPABUJI, IBJISETCA UMEHHO UCKIIOUEHUEM U3 HUX; TPAKTYETCS
Cyry0o Kak OTJeIbHOE UCKITIOUEHHE U3 OOIINX U MHOTOYUCIICHHBIX MTPaBUIL

10. Mcknrouenus B paBe B 003aTeIbHOM MOPSAKE JOHKHBI OBITH 3aKpe-
IIJIEHBI B FOPUINYECKON HOPME.

HopMbI-uckiitoueHust npeacTaBisiioT co00il BIAacTHBIE, 0011e00s3aTeNb-
HblE, (POPMaAIbHO-OINIPEIEICHHBIC BEJICHUS, YUPEKACHHbBIE UM CaHKIIMOHUpYE-
MBIE€ TOCYAApCTBOM U MOAJIEPKUBAEMBIE UM CUJIOW TOCYIapCTBEHHOIO NPUHYX-
neHusi. OCOOEHHOCTBIO aHAJIM3UPYEMBIX HOPM SIBJISIETCSI TO, UTO OHU COJEpIKaT
UCKJIIOYEHMSI, @ 3HAYUT, JAHHBIE HOPMbI YCTAHABIMBAIOT U3BATUS WM (M) H0-
IIOJIHEHUS B NPaBWIIA, CO3/1aBas ajlbTEPHATUBHBIA MO0 JaXke MPOTUBOMOJIOXK-
HBIA IOCJIEHUM BapUaHT PETYJIMPOBAHUS OOIECTBEHHBIX OTHOIICHUMN; OTJIH-
YaroTCs NPeeIbHOM KOHKPETHOCTBIO MO0 MOBBIIIEHHOW a0CTPAKTHOCTBIO; MO-
TyT OBITh pEaqn30BaHbI TOJBKO YIMOJIHOMOYEHHBIMU Ha TO CyOBEKTaMH. YKa-
3aHHbIE HOPMbI OTJIMYAIOTCS CIEHU(PUIHON TEPMHUHOJIOTUEHN, TO3BOJIAIOIICH aK-
LHEHTUPOBATh UX CIEUU(PUUECKYIO MPUPOAY KaK UCKIIOUEHUHN U3 MPABUJL.

HopwmbI-uckiitoueHus sBISIIOTCA 0COO0H pa3sHOBUAHOCTBIO CHEIUATbHBIX
HOpM. OTAENBHOM TPyNIIOM HOPM-HCKIIFOYEHHN BBICTYMAKOT HCKIFOYUTEIIBHBIC
HOPMBI.

HckirounTtenbHass HOpMa — 3TO Pa3sHOBUIHOCTh HOPM-HCKIIKOYEHUH, Ha-
IpaBJICHHAsl Ha YperyJMpOBaHUE SKCTPAOPAUHAPHOMN cUTyaluu, objekaeMasi B
COOTBETCTBYIOLYI0 TEPMUHOJIOTUIO (CBSI3aHHYIO IMPEXK/JE BCETO C HMCIOJb30Ba-
HUEM TEPMHUHA «UCKIIFOUMTEIBHBIN Cilydail») U HaxoJsulas BHEIIHEE NpOsBIIe-
HUE B OTZICJIbHOM IPABOBOM IPEAIHCAHUH.

11. HopMa-uckiiroueHne 0ObEKTUBUPYETCS BO BHEIIHEM pPEaIbHOM MUPE
B Kakou-nmuOo ropuaudecku 3HauuMol (opme. B mpaBoBoil cucreme Poccum,
IpU BCEM ee cBoeoOpaszuu U crnenuduke, Beayllas pojib TPUHAIIECKUT TAKOU
dbopme mpaBa, kak HopMaTuBHbINA NpaBoBoi akT (HITA). CooTBeTcTBEHHO, HOP-
MBI-UCKIIFOUEHUSI HAXOAAT cBO€ BbIpaxeHune B HITA.

Hopwmpbi-uckitouenus, cornacHo kiaccudukauuu HITA, moryT ObITh BO-
IJIONICHBI KaK B 3aKOHAX, TaK U Mmoa3akoHHbIX HITA, npudem aGcomOTHO B JItO-
00l Pa3sHOBUJIHOCTU U TeX U Apyrux. OAHAKO INIaBHYIO (DYHKLHIO BBITOJIHSIOT
MIOJIOKEHUS 3aKOHOB, IIOATOMY MCKJIIOUEHUS, COAEPKAILINECS B 3aKOHAX, UMEIOT
OPUOPUTET HAJ MpaBUIIaMH, 3a(pUKCUpOBaHHBIMU B To/13aKkOHHBIX HITA.

Hopwmbi-uckitouenus no-pasnomy Beipakatorcsi B HITA. Moryt ObITh, XOTS 1
JOCTaTOYHO peako, aBToHOMHble HITA-uckmouenus. Yame BcTpedyaeTcss MaTepua-
JM3alvs HOPM-UCKITIOYEHUN B OTAENBHBIX CTaThsax (myHkrax) HITA mmubo ctpyk-
TYPHBIX AJIEMEHTaX CTaThbU: YaCTAX, MyHKTaX, MOAIMYHKTax, ab3auax. MHorma Hop-
MBI-UCKITIOUEHHUS] KOHIEHTPUPYIOTCS B IpUMEUaHusIX Win npuiioskeHusix k HITA.

Haunbonee pacnpocTpaHeHHBIM U yIOOHBIM CIIOCOOOM HMILIEMEHTAIIUN
uckimouenus B TekcT HITA BeicTymaer 3akoHoaarenbHas oroBopka. HecMoTps
Ha ONpeJieJIEHHbIE CII0XKHOCTH, UMEHHO OrOBOpKa HanboJee 1enecoodpasHa aiis
COUETaHus MPaBUJIA U UCKIIFOUEHMSI KaK MPaBoBOro npeanucanus. [Ipuemuaemsiii
CUHTE3 MPABUJI U UCKIFOYEHUN U3 HUX, JOCTUIAEMbIN MTOCPEICTBOM OIOBOPKH,
no3Boisisier HITA B Hanbosiee moyiHOM Mepe peraaMeHTHpPOBaTh OOIIECTBEHHBIE
OTHOULIEHUS.
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12. WckmtoueHust HaXOAsT CBOE OTPaKEHHE B CyJEOHOM MpakTUKe. YHHU-
KaJIbHas B3aMMOCBSI3b Cy/1€OHOM MPAKTUKKU U UCKJIIOYEHHUI B MpaBe JETEPMHUHU-
pOBaHa T€M, YTO TOJIbKO CyAeOHbIE OpraHbl MOTYT (POPMYyITUPOBATH HCKIIOYE-
HUS; JaBaTh O0IIE00s3aTEIbHOE PA3bSICHEHUE UCKITIOUEHHUH B XOJI€ TOJIKOBAHMUS;
IPUMEHATh UCKIIOYEHHsI B MPOLECCE OTIPABICHUS MPABOCYAUs; KOHTPOIUPO-
BaTh KaK HOPMaTUBHOE (POPMYIMPOBAHUE UCKIIIOUEHUH, TaK U UX pealn3aluio.
[TonobHOE 00BsACHSETCS TEM, UTO CyACOHYIO IPAKTUKY CJIEIYET TPAKTOBATh KAaK
CUHTE3, BKJIIOYAIOIMIUN B ceOsl cyZeOHOe MPaBOTBOPUYECTBO, CYJAEOHOE TOIKOBA-
HUE, IPaBONPUMEHEHHUE, a TaKkKe CyIeOHbIH KOHTposb. C yKa3aHHBIMHM pa3HO-
BUJHOCTSIMU CY/A€OHOM NEATEIbHOCTU KOPPECIOHIUPYIOT TaKUE aKThl, KaK Cy-
NeOHbIE TMpELEACHThI, MPAaBOBbIE IMO3ULUHU, MPABOINPUMEHUTENIbHbIE AKTHI, a
TaK)Ke aKThl Cy1eOHOro KOHTpois. UMEHHO B 3TUX aKTax M HaXOJAT CBOE OTpa-
YKE€HUE HOPMbI-UCKITIOUEHUS.

HenocpencTBEeHHO HOPMBI-UCKITIOUEHUST (POPMYIHPYIOTCA B IPOLIECCE CY-
nebHoro mpaBoTBopyecTBa. OOBEKTHBU3ALMEN CyneOHOro NpPaBOTBOPYECTBA
CILY’)KUT CyA€OHBIN MPELEIEHT, CO3/IaHue KOTOPOTO — MIPEPOraTuBa BBICIIUX CY-
neOHbIX opraHoB rocyaapcra. CynedHoe MpaBOTBOPUECTBO COOTHOCUTCS C CY-
J€OHBIM HOPMOTBOPUYECTBOM Kak (popma (IIpereieHT) U coaepxkanue (Fopuande-
CKasi HOpMa).

CoznaBaemasi B pe3ynbrare CyAeOHOrO IPaBOTBOpYECTBA HOpMa-
UCKJIIOYEHHE OTBEYAECT TPEOOBaHUSIM KOHKPETHOCTH, JUAIEKTUYECKU MIPUCYTCT-
BYIOLIEH B IPUPOJE UCKITIOUCHUH.

13. HckiroueHus B mpaBe MMEIOT CYry0O MPaKTUYECKYI0 HampaBieH-
HOCTb, ICTEPMUHUPOBAHBI (PaKTOPAMH PEaIbHOM KU3HU.

Hcknrouennst oOpanieHbl Ha MAKCUMaJIbHO TMOJIHOE YAOBJIETBOPEHUE WH-
TEPECOB MHOTOYMCIIEHHBIX U Pa3HOOOPa3HbIX CYOBEKTOB OOIIECTBEHHBIX OTHO-
meHuil. JlocTkeHnto mog00HOM eI crocoOCTBYIOT TaKUE EEeBbIE YCTAHOB-
KM, KaK ONEpPaTUBHOCTh U TU(DPEpeHIIMPOBAHHOCTH MPABOBOTO PETIaMEHTUPO-
BaHMS OOIIIECTBEHHBIX OTHOIIICHHH, a TakKe 00ecleueHne IpUIudecKon 0e30-
MACHOCTH MX YYaCTHHUKOB.

KoHneuHol 11e11b10 MCKITFOUEHUH BBICTYIIAET peaIn3alus B IIpaBe NPUHLU-
OB CIIPaBEJIMBOCTH U T'yMaHU3MA.

DTOI OCHOBOIOJIATAKOIIEH MUCCHUHA UCKIIFOUEHHUI COIyTCTBYET YETKO BbI-
pa’keHHasi HANpPaBJICHHOCTh Ha CAHKIMOHWPOBAHME JO3BOJECHMNA M OTpaHHue-
HUM, B BUJI€ KOTOPBIX U BHICTYIAIOT UCKIIIOUEHUSI.

14. TlonTBep:kieHHAs: KJIaCCU()MKAIMOHHBIM aHAJIM30M KOHCTaTalus TOro,
YTO HEMOCPEJACTBEHHBIMU LIEISIMH HMCKIIIOUYEHHM B MpaBe SIBJSIFOTCS JT03BOJICHUE
1100 orpaHryeHue, 00yCIaBIUBaeT (PYHKIMOHATIBHYIO HArPY3KYy UCKITIOUEHUI.

Hckitouenus B mpaBe BBIIOJIHSIOT ClEAyIOMUe PYHKIUU: CTUMYIUPYIO-
IIME U OTPAHUYUTEIbHBIC; TAPAHTUPYIOLIUNE U KOMIIEHCALIUOHHBIE.

OrpanunuuTenbHble (PYHKIMHM BOIUIOUIAIOT B KW3Hb, YTO BIIOJIHE €CTECT-
BEHHO, HEMOCPEICTBEHHO HCKJIIOUEHUSA-OTPAHUYEHUS, a TaKXKe MCKIIOYECHUS,
JNETEPMUHUPYIOLIUE pPEaTU3aluil0 (EHOMEHOB OIPaHMUYMTENIBHOTO XapakTepa
(HaKa3aHWil, Mep NPUHYX IAECHUS U IPECEUEHUs, HEH30B, TUMHUTOB).
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CTUMyIHPYIOINIYIO POJIb BBIMNOIHSAIOT HUCKIIOUYEHHUS, TOCPEACTBOM KOTO-
PBIX MOYKHO 3aCIIy’KUTh MPEUMYIIECTBO. B MepByr0 odepenp Takyr (QyHKITUIO
peanu3yeT OOJbINas 4acTh JILIOT, MOJABIISIONICEe KOJIUYECTBO MPUBUIIETHA U B
HEKOTOPOU CTEIIEHU UMMYHUTETHL.

Uckitouenusi, 6€3yCIOBHO, OCYIIECTBIIAIOT FapaHTUPYIONIYI0 U KOMIICH-
CalMOHHYI0 QPyHKIMU. B TO e Bpems HaJ0 y4yUTHIBATh, YTO CaMH MO cede Hc-
KJIFOUEHUS TapaHTUSIMHU U KOMITICHCAIIUSIMU HE SIBJITFOTCAL.

15. WckitoueHus BXOJAT B UHCTPYMEHTAIbHBIA KOMIIOHEHT COIMATIbHOM
cdepsl.

KOpunuueckue cpenctBa-uckitoueHus (GUKCUPYIOTCS B HOpMax IpaBa,
YTO MO3BOJISIET BKJIIOYATh MX B MEXaHU3M IpaBoBoro peryiuposaHusi (MIIP).
[Ipy 5TOM HCKIIIOUYEHHS, C OJHON CTOPOHBI, SIBJISAIOTCA MEPBUYHBIM, 0a30BBIM
KOMITOHEHTOM, U3 KOTOPOTO CKJIAJBIBAIOTCS BCE IOPUIUUECKHUE CPEIICTBA; C IPY-
rOM — WCKJIFOUYEHUS BBICTYNAIOT B KAYECTBE ABTOHOMHOM TPYIIIbI FOPUANYECKUX
CPEACTB.

HckmrodyeHust CynecTByOT TOJBKO KaK CPeACTBA-UHCTPYMEHTHI, T.€. MIPU
3aKpEIUICHUA WX B HOPMATUBHOM akTe€. B 3TOM W IpOSIBISIETCS HOpMaTHUBHAS
MPUPOJIa CPENICTB-UCKIIOUEHUM, a TAaKKE€ MX YHHUKAJbHBIA XapakTep, 3aKIlo-
YAIOUIUICS B TOM, YTO UCKIIIOUEHUS KaK CPEJCTBA MpeIHA3HAUCHBI IS oOecte-
YeHUSI TeX MPOIECCOB W pa3pelieHus] TaKuxX Ieje, KOTOpble MOTYT ObITh JOC-
TUTHYTHI TOJIBKO 33 CUET UCKIIIOUCHUM.

CpencTBa-UCKIIIOUEHUSI OTHOCSITCS K OCHOBHBIM IOPUIUYECKUM CPENCT-
BaM, O YEM CBHUJETEIbCTBYET, B YACTHOCTH, YCTOWUYHUBO CJIIOKHUBIINNCS U peallb-
HO (PYHKIITMOHUPYIOIUN PEKUM HUCKIIOUCHHH. PeXUM HCKIIIOUeHH — 3TO pe-
J)KUM, OCHOBAHHBIA Ha peain3alMu CPEICTB-UCKIIOYEHUM, XapaKTEPHBIN s
mpaBa B IIeJIOM, 0O€CTEUMBAIONIMI B pe3yjibTaTe€ COUETaHHS aOCTPAKTHOTO U
KOHKPETHOTO, MaKCUMaJIbHO TOJHOTO U 3(P(EKTUBHOTO PEryJupoBaHUs OOIIIe-
CTBEHHBIX OTHOIIECHHI.

Takum 00pazoM, IOPUANYECKOE CPEJICTBO-UCKIIIOUEHNE — OCHOBHOE TPABO-
BOE CPEJICTBO MHCTPYMEHTAJILHOTO XapakTepa, aKKyMyJIUpylollee B ce0e KauecTBa
UCKJTFOUEHUN U TIOTOMY SIBJISIOIIEECS] €MHCTBEHHO BO3MOXKHBIM CIIOCOOOM JI0C-
TUXKEHUS OTIPEICTICHHBIX 11eJIeH, JETEPMUHUPYIOIEe HATMYKUE 0COO0r0 MPaBOBOTO
pEeXUMAa U BBICTYIIAIOIIEE B KAYECTBE IPUEMA FOPUANUECKON TEXHUKHU.

16. HckiroueHne Kak mpreM IOpUINIECKON TEXHUKH 00eCIIeYuBaeT cove-
TaHWE BBICOKOTO YPOBHs aOCTpaKIMU U 00S3aTEIHHON KOHKPETHOCTH, HEOOXO0-
JAMBIX MPU U3JI0KEHUU B IOPUANYECKON HOPME ITPABOBOTO MPEANUCAHUS, TIPE-
JyCMaTPHUBAIOIIET0 U3BATUE U3 TIpaBUJIa UK (1) AOMOJHEHUE B HETO.

B pamMkax ropuanyeckor TEXHUKHU IOCIEAHEW HUCKIIFOUYEHUS OTHOCSATCS K
MPABOTBOPYECKON TEXHUKE, MOCKOJBKY HAMpPaBJICHbl HA SKCTPANOJIUPOBAHUE B
MIPaBOBYI0 HOPMY MHOTO, IO OTHOIIICHUIO K MPABUITY, BApUAHTA PErJIaMEHTAllUN
0OI11IeCTBEHHBIX OTHOIIEHUM.

Kak TeXHMKO-IOpUANYECKUI TTPUEM HCKIIIOUEHUE TO3BOJISIET HAJICHKAIIEe
U3JI0KUTh B HOpME TpaBa (Kak coAep>KaHWK) U B HOPMAaTHBHOM IPABOBOM aKTe
(xak (opme) mpeanrcaHue-ucKIoYeHne (MUKPOYPOBEHB), COepIKallee OTIu-
YAIONIyIOCs OT OOIIeH BapualUi0 PEryJUpOBaHUS, HE IOMYyCKas MPH 3TOM HX
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KOJUTM3UOHHOCTU. briaromapsi JaHHOMY IpHeMy oOecreynBaeTcs CYyIIeCTBOBa-
HUE €IMHOTO MpeAnrcanus (MaKpOypOBEHb), MHTETPUPYIOIIETO B ceOe MpaBuiIo
Y UCKITIOUEHUE.

HckiroueHrs B Ka4ecTBE MpUeMa I0OPUINIYECKON TEXHUKH BBIOJIHSIOT KakK
Cyry00 TEXHUYECKYIO pOJib, HEMOCPEACTBEHHO BJIMSS HA CTPYKTYpPUPOBAHHE
MIPAaBOBOr0 MaTepualia, TAK U BO3JECHCTBYIOT Ha COAEPKATEIbHBIN MPOLECC Mpa-
BOTBOPUYECTBA, CUHTE3UPYS MPeIeTbHO 00001IeHHbBIE (HOPMYIUPOBKU C Tpelye-
MOH Ka3yaJbHOCTBIO.

17. UcknrodyeHus He MPOTUBOPEYAT MpaBy, HE OTBEPraroTCs €ro Mpupo-
J0i. beCriOKOMCTBO BBI3BIBAET HE CAMO NMPUCYTCTBUE MCKIIOUEHUH, & BO3MOXK-
HOCTb 3JI0ynoTpedsieHus uMu. HarnsqaeiMu ipumMepamu, J1eTepMUHUPYIOIUMU
03a00YE€HHOCTh OOIIECTBEHHOCTH MPU peAU3alMi HCKIOYEHUH, BBICTYNAOT
CMEpTHAsl Ka3Hb, MMPAaBOBOM HMMMYHHUTET, & TaKK€ BO3MOXHOCTb HCKIIIOUECHUU
BBICTYIIATh B POJIM KOPPYNIIMOTE€HHBIX (DaKTOPOB.

OnaceHus1, CBA3aHHbIE C UCKIIOYEHUSIMH, aKTyaJbHbI, IOCKOJIBbKY JOMU-
HUpYIOIIEeH GOopMON peann3alny UCKIIOYEHUI BBICTYMAET PABONPUMEHEHUE, a
MPEBATUPYIOLIEE YUCIIO UCKIIFOYEHHI OCHOBBIBAETCS HA MPABOIIPUMEHUTEILHOM
YCMOTPEHUHU.

@akTOpOM HAUIEXKAIIEeH peannu3aluy UCKIIOUEHUN SBIISIETCS UMILIEMEH-
Talys UX B HOpMY IIpaBa. ToJBKO peasbHOE MPUCYTCTBUE UCKIIOYEHUHN B Ipa-
BOBOI HOPME MOJKET CIIy’)KUTh IIPABOMEPHBIM OCHOBaHUEM UX peann3anuu. IIpu
TOM HYKHO M30€raTh ByaJIUPOBaHMs UCKIIOUEHMH, MOAMEHBI UX UHBIMHU TEp-
MUHaMU ¥ NOHATUAMU. Heo0X0aMMo TouHOE U YeTKOe yKa3aHHe (B TOM YUCIIE U
B JIEKCHUYECKOM IIJIaHE) HA TO, YTO BBICTYIIAET UCKIIFOUEHUEM U3 IPaBUIIA.

Hopwmsl, coaeprkaiue UCKITIOUEeHHMs], JOJKHBI HE MTPOCTO (PUKCHUPOBATH UX
HaJM4Ke, HO M, HECMOTPSl Ha aOCTPAKTHYIO COCTABJISIFOULYIO OOJIBIIMHCTBA HC-
KJIFOUEHUW, YCTaHABIMBATh XOTs Obl MPUMEPHBIE PAMKH, MPEIEIIbI, YCIOBUS UX
YCMOTpPEHHUS U NMPUMEHEHHUs. B HEKOTOpBIX ciyyasx CieayeT UMIEPaTUBHO OT-
paHU4MBaTh MO0 Ja)Ke 3aNpelaTh KOHCTATAUIO U PEATM3ALUI0 UCKITFOUEHU.

[Ipu 5TOM IpUMEHEHNE UCKITIOUEHUS HE AOJKHO ObITh OOBIIEHHBIM CPEJ-
CTBOM TPAaBONPUMEHUTEITHHON MpakTUKU. Kaxkapiii GakT ycMOTpeHUs MCKIIO-
YEeHUs, MPEANOYTEHUE WCKIIOYEHUS MPaBWIy IPU Pa3pellEHUN KOHKPETHOU
KU3HEHHOW CUTYyallul HEOOXOIUMO OOBSCHATH 1 MOTUBUPOBATH.

MoTHuBalMIO KOHCTAaTallMl MCKIOYEHUS! U PELICHUE O €ro MPUMEHEHUH,
XOJl BBIIIOJIHEHHS JAHHOTO PELIEHUs, a TAKXKE pPe3yJbTaThl, JOCTUTHYTBIE ITPU
pea3anuy UCKIIYEeHHUs, clieayeT GUKCUpOoBaTh U 0QOPMIISITH B IIPaBONpUMeE-
HUTEIBHOM akTe. [1og00HbIe aKThl, OTpaXkarouMe MpoIecc BHIOOpa U MpUMEHe-
HUS WUCKJIIOYEHMS], JOJDKHBI HAXOJUThCS HA YCHUJIEHHOM KOHTpOJE: CyJIeOHOM,
IPOKYPOPCKOM, a TakKe€ CO CTOPOHBI BBIIIECTOSIIETO PYKOBOJCTBA CyOBEKTa,
peanr3yronIeEro HCKIOUYEHHE.

Teoperuyeckass 3Ha4UMOCTL padoThl. B nuccepranuu J10Ka3bIBaeTCs
peasbHOCTh MPUCYTCTBUS UCKIIOYEHUI B MTpaBe, a 3HAYUT, OECCMBICICHHOCTh U
Ja’Ke OMAaCHOCTh UX OTpuIlaHus. Pa3paboTka KOHUENIMU UCKIIOUEHUN CIOCO0-
CTBYET BBIPA0OTKE JOKTPUHAIBHON Ne()UHULINHU, PU3HAKOB, ONPEACICHUIO 11e-
JeH, knaccupuKaluy, yCIOBUNH UX CAaHKIMOHUPOBAHUS U OTHECEHUS K Pa3psLy
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UCKITIOUCHM. B mporiecce M3ydeHusl UCKIIIOUEHU OCBEMIAIOTCS U pa3palaThl-
BAIOTCS TaKW€ BAXKHBIC, CJIIOXKHBIE U HEOJHO3HAYHBIE BOMPOCHI, KAK METOJI0JI0-
TUYECKUM TMOTEHIHAI OPUANYECKOW HAYKH, TEOpUs NPABOBBIX IPEANMCAHHM,
MECTO U POJib KJIAaCCU(PUKAIIMM B HAYYHOM aHAJIW3€; MapHOCTh MPaBOBBIX KaTe-
ropui, ornpejesieHue mpaBa, 00CYKJIEHUE Pa3Iu4HbIX PA3HOBUIHOCTEH IOpUIU-
YECKUX HOpPM, MCCJeoBaHHE (POPM M MCTOYHHMKOB IpaBa, B YACTHOCTU HOpMa-
TUBHOIO aKTa, TPAKTOBKA Cy/l€OHON MPAaKTHUKU B KauecTBE 0co00il popMbl mpa-
Ba, KOppEISAUUsA LUEJel U CPEACTB B IPaBe, OCBEUIEHNE COOTHOILLICHHSI MEXAHU 3~
Ma MPaBOBOI'O PEryJMPOBAHUS U MPABOBBIX PEKUMOB, cOUETaHUE a0CTPaKTHO-
CTH Y KOHKPETHOCTU B MIPABOBOM PETYIMPOBAHUM, MPOOJIEMbl YCMOTPEHHUS TIpa-
BOIIPUMEHUTENEH.

BriBo/IbI, TTOTyYEHHBIE B XOJI€ UCCIIEIOBAaHMS, HAIIUTM CBOE OTPaKCHHUE B
y4eOHOM mpoliecce Mpu MpenofgaBaHuu AucHUIUIMH «Teopus rocymapcrtBa u
npaBa» u «lIpobGieMbl Teopuu rocynapcTBa M MmpaBay», a TakKKe B YUyeOHUKaX,
y4eOHBIX M y4eOHO-METOJ0JIOTHYECKUX MocoOusx mo kypcam «Teopusi rocy-
napcTtBa u npasay u «[Ipobiembl TeOpur rocy1apcTBa v MpaBay.

IpakTnyeckasi 3HAYMMOCTHL pPadoThl. [lonyueHHbIE pe3yabTaThl UCCIe-
JIOBaHHUSI UMEIOT HEMOCPEACTBEHHOE NPAKTHYECKOE 3HauyeHue. B yacTHoOCTH,
MPEIJIOKEHHAs] B pab0Te TEPMHUHOJIOTUYECKAsI cUcTeMa 0003HAUYCHUS UCKITI0Ye-
HUUW TO3BOJIUT U30€XKaTh JIBYCMBICICHHOCTH, HETOUHOCTH U HEONPEICICHHOCTH
npu HOPMYIUPOBAHUK UCKIIOUEHUN B TIPABOTBOPYECKOM Ipoiiecce. LleHHoCTh
JUCCEPTAIMK TPUJAIOT BBIBOBI aBTOPA OTHOCUTENILHO (PMKCAIIMK UCKITFOYSHHI
B HOPMATHBHBIX MTPABOBBIX aKTaX W aKTax Cy/eOHOM BIACTH.

Pexomennannu, copepkamuecss B MOCIEAHEW TJIaBE IHWCCEpPTalUM, Ha-
MPaBJICHbl HA CHIKEHUE PUCKOB MPU PeaU3allMi U OCOOCHHO TPUMEHEHHUH HC-
KJIFOUEHU N, MUHUMU3AIUU BO3MOYKHOCTH 3J10YIIOTPEOICHUS UMH.

Pe3ynbTaThl McCClieIOBaHUS HAIUIM CBOE OTPAXKEHHE B OOIICCTBEHHOU
JEATEeIIbHOCTH aBTOPa, UMIUIEMEHTUPYIOIIETO OCHOBHBIC TMOJIOKEHUS TEOPUU
UCKJIFOYEHUN B pabOTy pa3IMUHbIX OPraHOB TOCYJAPCTBEHHOM BJIACTH C IIEJBIO
€€ ONTUMHU3AIMU U COBEPIICHCTBOBAHUS .

Anpobanusi pe3yJbTaToB HccaeaoBanus. OCHOBOMOIAraroe BbIBOIbI
JTUCCEPTAIIMOHHOTO MCCJIEAOBaHMs ObUIH OTPaKeHbI aBTOpoM Oojiee dyem B 80
nyOnuKanusix, 32 U3 KOTOPhIX MOMEIIEHBI B U3/IaHUsIX, peKoMeHJ0BaHHBIX BAK

! ABTop muccepTaruy akkpeauTOBaH MHHHCTEPCTBOM IOCTHIMK PX B KauecTBe HE3aBHCHMOTO SKCIIEPTa, YIIOJI-
HOMOYEHHOTO HA MPOBEJECHNUE AHTUKOPPYNLUOHHOW 3KCIEPTH3bl HOPMATHBHBIX NPABOBLIX AKTOB U NPOEKTOB
HOPMATHBHBIX TIPABOBBIX aKTOB B CIy4Yasx, MPEIYCMOTPEHHBIX 3aKOHONATENBCTBOM P®; Kak mpencTaBHTENb
OOIIIECTBEHHOCTH SIBIACTCS IpeJiceiaTeNieM KOMICCHH 10 aHTHKOPPYIIIMOHHON 3KCIIEPTH3E 3aKOHOTIPOEKTOB U
MIPOEKTOB HOPMATHBHO-TIPABOBBIX aKTOB 3aKOHOAATENBFHOTO coOpanus [IeH3eHcKoi 001acTH, WIEHOM KOMHCCHHI
1o coOMroIeHNI0 TPeOOBaHMH K CITy)KeOHOMY MOBEICHUIO W YPETryJINPOBAaHUIO KOH(MIMKTA MHTEPECOB B OTHO-
IIEHUH TOCYJApCTBEHHBIX TPAKAAHCKUX CIIy)XKamux [leH3eHCKoW 00J1acTH, 3aMEIaloNX JODKHOCTH Trocynap-
CTBEHHOM TpakgaHCKou ciryxObl [len3eHckoit obmactu B [IpaButenbctBe [leH3eHCKOM 00MacTH, U OTIEIBHBIX
KaTeropuil JInIl, a TaKke aHAJIOTMYHBIX KOMUCCHH anmnapaTa Y OJHOMOYEHHOTO IO NpaBaM uesoBeka B IleH3en-
ckoii obxnactu, 3akoHoxatenpHoro Cobpanus [lenzenckoii obiactu, Komurera [lensenckoii obnactu no ¢pusu-
4EeCKOH KyJbType, CIIOPTY U TYpU3My, Y IpaBlI€HHs TOCYAAPCTBEHHON MHCHEKIUH B XKUIUIIHON, CTPOUTEIBHON
cdepax ¥ O HaJ30PY 32 TEXHUUECKHM COCTOSIHUEM CAMOXOJIHBIX MAIllMH U APYTUX BUAOB TeXHUKH [IeH3eHCKOH
obunacru.
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MunucrepcTBa 00pa3oBanus u Hayku PD, B MoHOTpadusix, KOJUIEKTUBHBIX MO-
Horpa(usax, COOPHUKAX HAYYHBIX CTATEH.

BbIBO/IBI, IOJIyYEHHBIE B XO/€ JUCCEPTALMOHHOIO MCCIIEI0OBAaHNUsA, JOKIIA-
JBIBAIMCH U 00CYKAAJIMCh HA 3aC€JaHusAX Ka(eapbl TEOpUU rocyaapcTBa U mpa-
Ba ®I'BOY BO «CapaTtoBckas rocyJapCTBEHHAsS IOpUANYECKAs aKaIeMUsD».

B Hos6pe 2014 rona B CapatoBckom prmmane @I'BYH «ucTtutyT rocy-
napctBa W mpaBa Poccuiickoil akageMuu Hayk» ObUT MPOBEACH HAy4YHO-
METOJOJIOTUYECKHI ceMUHAp Ha TeMy «MeTOI0I0rus NCCIEIOBaHMS UCKITIOYE-
HUW B MIPaBe», HA KOTOPOM aBTOP BBICTYIIHJI C JOKJIAJOM MO 3aABJICHHON IpoO-
OJieMaTuKe.

MaructpanbHble MOJOXKEHUS TuccepTalui ObUTM arnpoOUpOBaHBI aBTO-
POM B XOJI€ BBICTYIUICHUN Ha KOH(PEPEHIUAX, HAYUYHBIX CEMUHApaAX, «KPYTIIbIX
CTOJIAX» MEXIYHAPOIHOI0, BCEPOCCUMCKOIO U PETUOHATIBHOTO YPOBHSI.

Crpykrypa padorbl. CTpykTypa paOOThl ONpesesieHa LeIMH, 3aJa4aMu
U JIOTUKOW HcciieqoBaHus. PaboTa cocTOMT M3 BBENEHUSA, TPEX Pa3AeiioB, MOJI-
pa3JIeJIeHHBIX Ha TJIaBbl, 3aKJIIOUYEHUS U OndIMorpaduu.

OCHOBHOE COIEPXAHUE PABOTbI

Bo BBeennn 000CHOBaHa aKTyaJbHOCTb TEMbI TUCCEPTALIUM; OMNpE/EIeHa
CTEIICHb HAYYHOW pa3paOOTaHHOCTH M3y4aeMOM IPOOJIEMBI, BBISIBICHBI OOBEKT M
npeAMET TUCCEPTAMOHHOIO HCCIEI0BaH s, Ha3BaHbl e U 3a7jaui, 0003HaYeHa
METOZ0JIOTMYECKasi OCHOBA MCCIIEIOBaHMsI, yKa3aHa TeOpeThyecKasi, HOpMaTUBHO-
NpaBoBasi W HMIMpUYEcKas 0a3za JUCCEePTALMHU; PACKpbITa Hay4yHash HOBM3HA;
c(opMyIIMPOBAHbI MOJIOKEHUS, BBIHOCUMBIE Ha 3allIUTY; apryMEHTHPOBAaHA Te€ope-
TUYECKasl U MpaKTUYeCKas 3HAYMMOCTb JAUCCEPTALMU; MPUBEACHBI JaHHbIE 00 arl-
poOanuu pe3yiabTaToB UCCIEIOBAHUSI.

Paznen I «Teopernyeckue 0CHOBBI HUCCJICAOBAHMSA MCK/IIOYECHHHA B Mpa-
B€» COCTOUT U3 IISITU IJ1aB, B KOTOPBIX JOKA3bIBAETCSI 00OCHOBAHHOCTH CYILIECTBO-
BaHUS B MIPABE UCKIIOUCHUIA U3 TIPABWII, PACKPHIBACTCS UX crielupuka, MOTUBUPY-
€TCS1 BOCHPHSITUE UCKITFOYEHUI B KAUECTBE AaBTOHOMHOM IIPABOBOU KAaTETOPHUHU.

B nepBoii rmase nanHoro pasnena «MeroaoJioruyeckue moaxoabl K u3y-
YCHHMI0 HCKJIIYEHHH B MpaBe» COJIEPKaTCs METOI0JIOTMYECKHE YCTaHOBKH,
UMEIOIIIE KOHLIENTyaJIbHOE 3HaYeHUE U HEOOXOIUMBIE I U3YUEHUS Pa3TUUHBIX
ACTIEKTOB MPOOJIEMATUKU UCKITFOUCHU.

B nepByto ouepenbp B paboTe OTMEUAETCs, YTO UCKIIOUEHUS U3 MPaBHI —
NOpa3uTeNIbHBINA MO apeairy CBOEro PaclpoCcTpaHeHUs! (PEHOMEH, SIBIISIOLUICS He-
OTHEMJIEMOM YaCThIO OBITHSI, XapaKTEPHBIN 7151 TI000M ero chepbl.

[IpaBo, sBisAOIIEECS OTpAKEHUEM OOBEKTUBHOW PEATbHOCTH, TaKkKe CO-
JEPKUT UCKITIOYEHUS U3 MpaBuil. Hanmmune HCKItoYeHrni BbI3BAHO MOATMHHBIM CO-
CTOSTHUEM OOIIECTBEHHBIX OTHOILIEHUI, MHOrooOpa3ue KOTOPHIX HE MOXET ObITh
OXBAaueHO YHU(DUIIMPOBAHHBIMU 00pa3llaMu PETYIUPOBAHMSI, BOILUIOIIEHHEM KOTO-
PBIX BBICTYAIOT ITPABUJIA.
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[IpucyTcTBHE MCKITIOUEHHUI BO BCEX cdepax OBITHS IETEPMHUHUPYET Y HHUX
TaKO€ KaueCTBO KaK BCEOOLIHOCTh; OOYCIOBJIEHHOCTh MCKIIOUEHUH pPeabHBIMU
dakTopamu 00BICHIET UX OOBEKTUBHOCTB. [Ipoenupysics Ha mpaBo, BCEOOITHOCTh
CITyXHT JIOKa3aTeIb.CTBOM TOTO, YTO B MpaBe HE MOXKET He OBbITh MCKIIOUYCHUIl; B
CBOIO Ouepeib OOBEKTUBHOCTh MCKIFOUEHHUN MO3BOJISIET MPU3HATh X B KA4eCTBE
3aKOHOMEPHOCTH CYIIIECTBOBAHUS U Pa3BUTHS IIPABa.

BceoOmHocTh 1 0OBEKTUBHOCTh MCKJIIOUEHUHM MPEAONpEeAcInIn apceHal
METO/I0B, BBIOPAHHBIX JJIs1 N3YYEHUsI UCKIIIOUEHUH B ITPABE.

ITo MHEHHIO aBTOpa, OCHOBHBIM METOJIOM HaY4YHOTO ITO3HAHUS UCKITIOUEHUI
SBJISIETCSl TUANIEKTHYECKU MaTtepuain3M. 11ogo00HbI BIOOp OOBSCHUM Mpexe
BCETO HEPa3pbIBHOM B3aMMOCBS3bI0 OOBEKTUBHOIO U CYOBEKTUBHOI'O B KATETOPHAX
nuaneKThku (. DHrenne).

CuHTe3 OOBEKTUBHOIO M CYOBEKTHMBHOI'O, MPUCYIIMIA MHOTUM IPaBOBBIM
SBJICHUSIM, TIPEAEITHHO YETKO BBIPAYKEH B MIPUPOJIE UCKITFOUEHHIA.

HckmroueHus B mpaBe — 3TO0 OOBEKTHBHAS 3aKOHOMEPHOCTh; UX HAINYHE —
OecriprcTpacTHas MPaBoBasi ACUCTBUTEILHOCTD, 3aKOH CYLIECTBOBAHUS U Pa3BUTHS
npaBa. OJHAKO MCKIIIOUYEHUS] MOTYT PErJIAMEHTHPOBATH OOILECTBEHHBIE OTHOILIE-
HUSI TOJIBKO TOT'JIa, KOIJIa OHM OOJIEYEHBI B NMPABOBYIO (hOpMYy, T.€. 3aKpEIICHbI B
HopMax mpasa. [Ipouecc mpaBoTBOpUYECTBa, paBHO Kak W IIPABOpEAIM3ALNU, BO
MHOI'OM CyOBEKTUBEH, O0YCIIOBJIEH MHOTUMH KOHBIOHKTYpHBIMHU (pakTopamiu. [To-
ATOMY UCKIIIOYEHHUS B MpaBe HEU30EKHO COAECPKAT AIIEMEHT CyObEeKTUBU3MA, 3a-
BUCSIT OT BOJIM COOTBETCTBYIOIIETO CYyOBEKTA.

B uneane oObeKTHBHbBIE 3aKOHBI OOILECTBEHHOTO PA3BUTHS, B YAaCTHOCTHU
CYIIECTBOBAaHHE MCKIIIOYEHUH W3 MpPaBWII, HAIJIEKAIIUM O0pa3oM YUYHMTHIBAIOTCS,
(bukcupyrorcss 1 0hOpMIISIFOTCA B XOJI€ MPABOTBOPUYECKOW AesitebHOCTH. Hopma-
TUBHOE 3aKPEIJICHUE MCKIIOUYEHUH M3 MPaBWJI MO3BOJIIET MUHUMHU3UPOBATH Pa3-
pPBIB MEXAY MPABOM U MOANAJAIONIMMU TOJI €r0 PEryasTUBHOE BO3JEHCTBUE 00-
IIECTBEHHBIMU OTHOLIEHUSIMH.

Cpenu 3aKOHOB W MPHUHLMIIOB AUAJEKTUKU BaKHEWIIee 3HAUEHUE NPU HC-
CJIEZIOBAaHUM HCKIIIOYEHUM MMEET 3aKOH €IMHCTBA M OOpbOBI MPOTHUBOIOJIOKHO-
CTEl, OJIMUETBOPEHNEM KOTOPBIX U BBICTYIAIOT UCKIIOYEHHS U npaBuia. [lomumo
YKa3aHHOTO 3aKOHA, B pa0oTe HaIUIM CBOE OTPaKEHHE TaKHUE TUAJIEKTUYECKHE
HPUHIMIIBI, KaK TPUHIMAI CUMMETPUYHOCTH, MPUHIIMI €IUHCTBA OOIIET0 U KOH-
KPETHOTO, MPUHIIUI B3aUMOOOYCIOBICHHOCTH, TPUHIIUIT TPUUYNHHOCTH.

ABTOp 3a0CTpsieT BHUMaHHE Ha JUAJIEKTUYECKOM MPHUHIUIE HEO0O0XO0ANMO-
CTH U CIYyYallHOCTH, YTO JETEPMHUHHPOBAHO OTMEYEHHBIM BBIIIE CHHTE30M B HC-
KIIIOYEHHUSAX OOBEKTUBHOTO U CYObEKTUBHOr0O Hayasa. OOBEKTUBHOCTH UCKIIIOUE-
HUIl TeHEPUPYET UX BOCIIPUATHE KaK 3aKOHOMEPHOCTH, aOCTPAKTHOE CYIIECTBOBA-
HUE KOTOpOM He ocniapusactcs. VICKiroueHue B TakOM KOHTEKCTE — PE3yJIbTaT OT-
paXeHusl PaBOBOW HEOOXOAMMOCTH, BbI3bIBAEMOW MOTPEOHOCTHIO YIOPSIOUNTH
OIpEeICTICHHBIN CIIEKTP OOIIECTBEHHBIX OTHOIICHUH.

KonkpernzupoBanHoil (popMoii 3aKOHOMEPHOCTH BBICTYNAET CIYyYalHOCTb,
HOATOMY KaX/IbIi OTAENbHBIA 3MM307, CBA3AHHBIA C UCKIIOUEHUAMHU (MX HOpMa-
TUBHOE 0(OpMIICHHE TUOO0 pean3alus) UMeeT CyObeKTUBHBIN XapaKTep.
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COOTBETCTBEHHO, KaK a0CTPAKIIMs, UCKITIOUEHHE U3 MIPAaBUIT — OOBEKTUBHAS
3aKOHOMEPHOCTh; KaK HETIOCPEACTBEHHBINH, UMEIOITHI MECTO OBITh (DaKT MPOSIBIIC-
HUS — CITy4ailHOCTh, BO MHOTOM CyOBEKTHUBHASL.

B3anmo3zaBrucumMocTh a0CTpaKTHOTO M KOHKPETHOTO B TIPUPOIE UCKITFOUCHUH
OOBSICHAET TaKue METOJbl UX TO3HAHUS, KaK BOCXOXKJIEHHE OT aOCTPaKTHOTO K
KOHKPETHOMY M BOCXOKJIEHHE OT KOHKPETHOTO K abcTpakTHOMy. B muccepranum
JIOCTATOYHO MOAPOOHO MPOAHATM3UPOBAHBI YKa3aHHBIE METO/IbI, TIPUEMIIEMBIE, 110
MHEHHIO COMCKATEsl, JIs1 UCCIIeIOBaHUS UCKIIFOYEHUH B MpaBe.

[ToMrMO MANIEKTUYECKOTO MaTepraliu3Ma, B UCCIICIOBAHUU MPUMEHSIIUCH
Y MHBIE METOJIbl HAyYHOTO MO3HAHMS UCKIIOUYEeHUH. TakK, CUCTEMHO-CTPYKTYPHBIN
MOJIXOJ] MTO3BOJISIET CeNaTh BHIBOJI O TOM, YTO UCKJIIOUEHUSI BMECTE C MPaBUIIAMU
COCTABIISTIOT €IUHYI0 CHUCTEMY, 3aHUMAIOIIYIO IIEHTPAIILHOE MECTO B MEXaHU3ME
MIPABOBOTO PETYIUPOBAHHUSL.

Hcnonb3oBaHne KUOEPHETHUUECKOTO METO/a OOYCIIOBICHO CIIOCOOHOCTBIO
WCKJTFOUYCHUH BBICTYNATh B KAYECTBE CPEICTBA YIIPABIICHUS B JIFOOOM, B TOM YHUCIIE
Y COIMATBHOM, cucteMe. Hanmdre UCKITIOUeHHIA U3 PaBWIT JCTCPMUHUPOBAHO KH-
OEpHETHUYECKHUM IO CBOEH CyTH 3aKOHOM HEO0OXOJMMOTO pazHooOpaszus ku3Hu (P.
V. Dmibn). PaznooOpasue, sBistolieecss 0ObEKTUBHBIM CBOMCTBOM MaTepvH, Kak
pa3 ¥ HaXOJUT CBOE OTPAKEHUE B UCKITFOUCHUSIX U3 TIPABUIL.

MeTtoa MozenrpoBaHus AOMYCKAaeT CO3/[aHue UICATbHON MOJIEIH TIPaBOBO-
IO PEryIUpPOBaHUS OOIIECTBEHHBIX OTHOIICHUMN, KPUTEPUSIMU KOTOPOM CITy»aT Ka-
TErOpUN «IOJDKHOE», «BO3MOKHOE», «KelaeMoey. VCKitoueHus: akTyalibHbl JJIs
BCEX HA3BaHHBIX KPUTEPUEB, B OCOOCHHOCTH ISl «OKETTAEMOT0», MO0 TMOCPEICTBOM
UCKJTFOUEHUH MPOUCXOANT TpebyeMoe coueTaHue OOIIMX U YACTHBIX UHTEPECOB.

Marematudeckne METOAbl HAydHOTO TTO3HAHMS 33JICHCTBOBAHBI IPU H3Yyde-
HUM WCKJIFOYCHUH MMOTOMY, YTO B TIPaBe KOHCTATHPYETCS OpraHWYEcKas B3anMO-
CBSI3b KOJIMYECTBEHHBIX W KaYECTBEHHBIX TOKa3aTeNel, OMEePUPYIOMNX TaKoH Be-
JMYUHON, KaK «MHOXKECTBO». B CBOIO ouepesib BApHATHBHOCTD, XapaKTepHas MPHU
peanu3anyy OOJIBIIMHCTBA UCKITIOUYCHUH, 00yCIaBIMBaeT JOMHUHUPOBAHUE CPEIU
MaTeMaTUIECKUX METOJIOB BEPOSTHOCTHOTO aHATN3a (TEOPUH BEPOSITHOCTH).

DopMaTbHO-IOPUINIECKHUI METO] HEOOXOIUM aBTOPY BCIIEICTBUE TOTO, YTO
cama JIOTHKa paOOThI IETEPMUHHUPYET BBIPAOOTKY JeDUHUIIMHN UCKITFOYCHHS B Tpa-
BE, BBIICTICHHUE €0 MPU3HAKOB, TOCTAHOBKY Iiesiel. PaBHBIM 00pazom 0ObscHIMA
U TIEPCTIEKTUBHOCTh TEPMEHEBTHUKH, TaK KaK caMo IO ceOe MCKIIIOYCHUE B MPaBe —
SI3BIKOBOE TIOHATHUE, BBIPAKAIOIIEECS B FOPUAMUECKU 3HAYUMBIX TEPMHUHAX.

Tem caMbIM METOIOJIOTUYECKHIA apCeHAN TUCCEPTAIIMOHHOTO UCCIIEI0BAHUS
BBIBEPEH M JIOCTATOYHO ONTHMAJICH, YTO, KOHEYHO, HE OTPHUIIACT BO3MOKHOCTH HC-
TIOJTb30BAHUS MHBIX HAYYHBIX METOJIOB MPH M3YYCHUN HCKITFOUCHHIA.

Bo BTOpoii rmaBe mepBoro paszena auccepranuu «O0masi XxapakTepucTH-
Ka MCKJIIYEeHHIl KaK MPaBOBOIo MPeANMUCAHUSD» PACKPHIBAIOTCS OTIHMYUTEITh-
HbIC MIPU3HAKHA MCKIIFOYEHUM, SBIIAIOIIAECS OCHOBOM BOCHIPUATHSA UCKIIOYEHUN U
TIO3BOJISIOIINE XapaKTEPHU30BaTh UX KaK CAMOCTOSTEIILHYIO ITPABOBOIO KATETOPHIO.

OtmMmeyaeTcsi, 4TO TPAAUIIMOHHONW B BOCHPHUSITUU UCKIIOYEHUHN CITY>KUT UX
TpaKTOBKa Kak KOMIIOHEHTa opuandyeckoil Texuuku (FOT). ABTop He oTpuiaer
MOT00HOM OIIEHKU UCKJIFOYEHHH U, 00Jiee TOro, YTBEPKAAET, UTO OHU (M B 3TOM
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YHUKAJIBHOCTh UCKJIFOYEHUI) OJHOBPEMEHHO BBICTYIIAIOT B KAUECTBE FOPHUINAYE-
CKHMX CpEJICTB, HAIIPABJICHHBIX HA JOCTHUKEHHUE COLMAIBHO MOJIE3HBIX Lienen. B
CBS3U C HUIMYNEM UHCTPYMEHTAJIBHOM COCTABIIIONIEN B MPUPOAE UCKIFOUECHUN
JAHHOM mpoOsieMe MOCBSLIEH OTAEIBHBIN pa3feN IUCCEPTAMOHHOTO HCCIEN0-
BaHMUS.

OnHako M3y4YeHHEe UCKITIOYEHHUI CKBO3b MPU3MY CYTy0O MHCTPYMEHTAIBHO-
ro MOJAX0/Ia CY’KaeT BO3MOKHOCTh MOJHOLICHHOTO PACKPBITUSL CYTH MCKITIOUEHUH,
TaK KaK 3HAU€HWE M MAaclITad MPUCYTCTBUS UCKIIOYEHUH B MpPaBE OJHO3HAYHO
MPEBOCXOMAT PAMKH BO33PECHHUS HAa WCKIIIOYEHMS JIUIIb KaK Ha CHelu(UUecKuil
FOPUINYECKUN HHCTPYMEHTAPHUH.

[ToaToMy HEOOXOAUMO OOpAaTUTh BHUMAHUE HA HEPA3PHIBHYIO CBSA3b HCKIIIO-
YEHUM ¢ MpaBWIaMH, YTO JETEPMHUHHUPYET BOCIPHUATUE HUCKIIFOUEHUS KaK HOpMa-
TUBHO-TIpaBoBoro npeanucanus (ganee — HIIIT). OTHOIIEHNE K UCKITIOUEHUIO KaK
Kk HIIIT oObscHsaeT, IO MEHBIIEH Mepe, CIAeAyIONUe KOHIIENTYaIbHbIE KaueCcTBa
UCKJTIOUEHUS: a) o0s3arebHas (PUKcausi UCKIIOYEHUsS B HOpME TpaBa (Kak co-
JIepKaHUK) U BBIpAXEHHE B HOPMAaTUBHOM IIPABOBOM aKTe (Kak (opme); 0) map-
HOCTB ITPaBWJIA U UCKITFOYCHMUSL.

Ilo MHEHMIO coMCKAaTess, BAKHEHUIIUM SBIIIETCS OIPEIACIIEHUE COOTHOLLIE-
Hua Mexay HIIIT u HopMoi paBa ¢ OJTHOM CTOPOHBI U UCKIIFOUEHUSMU U ITPABU-
JIaMHU C JIPYTOH.

B nanno# cBs3u npeanaraercs pasaenenue HIIII Ha makpo- u Mukpoypo-
BCHb.

[Tpu nepBoMm Bapuante peusb uzaet o HIIII, unaterpupytomem B cebe mpaBuia
Y UCKJIFOYEHMs U3 HUX, YTO U MO3BOJIET IOJHOLICHHO PErVIAMEHTUPOBATH Ty WU
UHYIO c(pepy OOIIECTBEHHBIX OTHOIIECHUH (2 B INI00aIbHOM CMBICIIE — BCE OOIIECT-
BEHHbIC OTHOILIEHMS, BBICTYMAIOIIUE OOBEKTOM IPABOBOIO PETYIUPOBAHMS).
ToJpKO B TAaKOM CiIy4ae: CUHTE3a B HOpME IPaBUjia U UCKIFOYEHMSI, MOXKHO COIJIa-
CUTBCS ¢ OTOXKIecTBIIeHMeM HopMbl nipaBa u HIIIT (M. W. baittun, A. B. Murike-
Bu4). CoBnagenne HopMbl mpaBa u HIIII kak cuHTe3a mpaBuiia M MCKIIIOYEHHS
(-mit) meTepMUHUPYET MOCTAHOBKY BOIIPOCA O MTAPHOCTH TOCIICTHUX.

Cno>XHOCTB MpH ATOM cOCTOUT B ToM, uTo HIIII, coequnstoniue B cede mpa-
BWJIA M HCKJIFOUEHMSI, HE BCETJja MOTYT OBbITh BhIpa)keHbI B 0AHOI HOpMe. [ToaTomy,
Hapsly ¢ HOpMaMHU-NPAaBUJIAMHM, CTOWUT IPU3HATH  CYIIECTBOBAHWE U HOPM-
VICKIIFOUCHH.

B Takom cimywae HIIIT — »T0 oObemMHasi kareropusi, BKIIOYarolas B ceOs
HOpMBI-TIpaBuiia U HopMbl-uckiroueHus; HIIII u Hopma mpaBa cooTHOCATCSA Kak
LIEJIOE U YaCTb.

Koncraramms HIIIT va mMukpoypoBHe nomyckaer Hanmuue HIIII-npaBun u
HIII-uckmtouenuii. OCHOBaHHEM MOTEHIIUATBHON BO3MOXXHOCTH YKa3aHHOU CTpa-
TU(GUKAUU CITY>KUT COOTBETCTBHE U MPAaBUJI, U UCKIIFOYEHUN KaK MUHUMYM JIBYM
BaxkHenmmmM xapakrepuctrkam HIIIT: a) HIIIT — rocynapcTBeHHO-BIacTHOE Belie-
nue; 6) HIIII BeipaskaeTcst B TEKCTE OPUIIMATBHOIO HICTOUHUKA.

Tem cambiv HIII (BHE 3aBUCHUMOCTH OT TOTO, MOAPA3yMEBAET JIM OHO Ipa-
BUJIO JTMOO MCKITIOYCHHE) TPEACTaBIsieT co00i TOCyIapCTBEHHO-BIACTHOE BelIe-
HHE, 0OPMIICHHOE HaIIeXKaIUM 00pa3oM.
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[TomoOHOE mpeamurcanue BOILIOMACTCS B HOPMax IMpaBa, YTO MPHUIAET Kak
MpaBUIly, TaK U UCKIIOUCHUIO IOPUIUYECKYIO JIETUTUMAIIMIO U, COOTBETCTBEHHO,
o0ecTieueHre CWJION TOCYAapCTBEHHOTO TNPUHYXKICHUS; HOPMBI HAXOMAT CBOE
BHEIITHEE BHIPAKCHHUE B Pa3IMUHBIX (hopMax TpaBa, B MEPBYIO odepenb B Gopme
HOPMAaTHBHOT'O MPABOBOT'0 AKTA.

HckmrodueHnne kak mpeanucaHie MUKPOYPOBHS MPEACTAECT MO0 OTHOUICHUIO K
NPaBUITY B BUJIE: @) U3BATHS U3 TIPaBUiIa; 0) JOMOIHEHUS K ITPaBUITY.

CyTb UCKJIIOYEHUS], BBHICTYNAIOIIETO B POJIM U3BATUS, COCTOMT B TOM, YTO
TaKO€ WCKJIIOUYEHUE BBIBOJUT M3-TIOJ JCUCTBHUS OOILIETO IMpaBHiia ONMpeesICHHBIN
KOMIIOHEHT U3 T€X OOLIECTBEHHBIX OTHOILIEHHM, KOTOPHIE B 11€JI0M MOIaIal0T O]
IOPUCIIUKIIMIO ATOTO MpaBuiIa.

OcHoBaHMs TOAOOHOTO U3BATHUS PA3TUYHbI; HarOO0JIee TOUHBIM O0BSICHEHU-
€M CYILIECTBOBAaHHUS HMCKIIIOUEHHH B MPaBE CIYKUT MOTpscarollee MHOrooOpasue
YKU3HEHHBIX OTHOILICHUH, MOANAaroNIMX MO/ MpaBOBOE peryaupoBanue. OqHaKo
HE CTOMUT B/IaBaThCS B KPAHOCTH, O€3yCIOBHO OMpENEsisl JIFo00€ U3bIATUE U3 HOP-
MbI Kak uckiarodenue. [locnennee mpeamnonaraeT He TOJIBLKO U3BATHE, HO U aIbTEp-
HATUBHBIN MTPaBUITY BApUAHT PETYTUPOBAHUS.

To e caMoe OTHOCHUTCS K UCKITFOUEHUSIM, BBICTYHAIOIIUM B BUJE JTOMOJI-
HeHuil. B nuccepranmu Ha mpuMepe AEMCTBYIONIETO 3aKOHOIATENbCTBA MMOKa3a-
Ha pa3HUIla MEXy OOLIMMU MpaBUIaMU, CIIEIUATBLHBIMU (JIOTIOJTHUTEILHBIMU)
npaBuIaMu M HUCKIIOYCHUSMU-JonoaHeHus MU, Crienuduueckoil yepTod mo-
CJIEIHUX BBICTYMAET TO, YTO OHU BHENPSIOT B MPABUIIO KaKOE-IUOO0 MOJIOKEHHE,
KOTOPOE MO3BOJISIET: 1) OTCTYNHUTH OT T€HEPAIBHOTO HPEANKUCAHUS, TPEAYCMOT-
PEHHOTO MPaBUJIOM; 2) peaiu30BaTh HHYIO, IO CPABHEHUIO C TIPABUIIOM, JIMHUIO
noBe/ieHus. TeM camMbIM UCKJTIOUEHHE-I0NOTHEHNE BHEIPSET B MPABHIIO KaKoe-
100 TMOJI0KEHHUE, MO3BOJISIONICe OTCTYMUTh OT MpaBWiia U peaan3oBaTh UHOU
BApUAHT MOBECHUS.

[Tpu 3TOM HE CTOUT MPEYBETUYUBATH JICJICHUE UCKITIOYCHHUM HA IOTIOTHEHUS
U U3bATUS. ['paHb MEXTy HUMH, OECCIIOPHO, TPUCYTCTBYET, XOTS HA MPAKTUKE ObI-
BaeT JIOCTATOYHO TSHKEJIO OMPENEINTh, YTO, COOCTBEHHO, BBHICTYMAET B KA4ECTBE
«KJTACCHYECKOTO0Y» U3bSITUS JINOO JOTIOTHEHHUSI.

Kpowme Toro, cyObeKT mpaBoTBOpUYECTBA MOKET MCIIOJIb30BaTh UCKITFOUCHHE-
U3BATHE U UCKITIOUEHUE-IOTIOJIHEHNE B KOMIUIEKCE JIJIS IOCTHKCHHSI HEOOXOMMOM
MIOJTHOTHI PETYIUPOBAHHMSI TTPABOM OOIIIECTBEHHBIX OTHOIIICHUH.

[Tpu 3TOM U UCKITIOUEHUSA-UIBSITHSL, U UCKITFOUCHUS-IONOJHEHUS, B TOM YHC-
Je ¥ IS HalJIHOTO PAa3TPaHWYCHUs WX C MPaBWIAMH, JOJDKHBI OOBEKTUBUPO-
BaThCsl B COOTBETCTBYIOIICH TEPMUHOIOTHH.

B cBoro ouepenb, HE CTOUT paccMaTpUBaTh OLICHOYHOCTh TOHSITHS, MOApa-
3yMEBAEMOr0 MCKJIFOUCHHUEM, B KQU€CTBE TUITUYHOTO MPHU3HAKa, MPUCYIIEro adbco-
JIFOTHO BCEM HCKJTFOUEHUSIM B TIPABE.

TakuM 00pa3zoMm, UCKIIIOUECHHE B TIpaBe — 3aKPEIUICHHOE B HOpMax IpaBa U
BbIpakarolieecs: B OQUIMATBHO TNPU3HAHHBIX (PopMax, OOBEKTUBUPOBAHHOE B
CHeLUaTbHBIX TEPMHUHAX MPEUCAHNE, BBICTYNAIOIIEE B KAUECTBE FOPUANYECKOTO
CpeICTBa pErjaMeHTAIlM OOIIECTBEHHBIX OTHOIICHHM, IMOApPa3yMEeBaloIIee J10-
MOJIHEHUE WU (M) U3BATUE W3 MAPHOTO C UCKIIOYEHUEM IpaBUiIa U CO3JAloIIee
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abTEPHATUBHBIN MOCIETHEMY BAPHAHT PETyJISLUH, HEOOXOIUMBIN Ui TOCTHXKE-
HUS COLMATIBHO 3HAYMMBIX LIEJICH.

B Tperseit rmaBe mepBoro paszgena «Kiaaccupuranusi MCKIOYEHUN B
IpaBe» IMOAYEPKUBACTCS, YTO OIPOMHOE KOJIMYECTBO UCKIIIOYEHUM, YPE3BBIYANHOE
MHOroo0Opasue (opM HX TPOSBICHUS, MOpaKaroas HEOAHOPOAHOCTh M IIHAPO-
YaWIIMi CIIEKTp MPUMEHEHHUsI JETEPMUHUPYIOT HEOOXOAMMOCTh I'PYNITUPOBKH U
cucTeMaTh3alud UCKItoYeHud. CrnocoOOHOCTh HCKITIOYEHHUN K KIIACCH(DUKAIIH
MOJITBEPKAAETCS TEM, YTO UCXOHbIC Havala KIACCU(PUKAIMN — YHUBEPCATBHOCTD
1 (HyHIITAMEHTAJIBHOCTh — OPraHUYECKU MPOEIUPYIOTCA Ha Takue 0a30BbIe KayecT-
Ba MCKIIFOYEHH, KaK BCEOOIIHOCTh U O0ObEKTUBHOCTb.

Knaccudukaims uckimodeHuid Ha pa3psiibl, BUAbI, TUIII TPOU3BOIUTCS 10
Pa3IMYHBIM KPUTEPHUSIM.

B 3aBucumocTH oT criocoba BO3AEUCTBUS Ha MPABWIIO UCKIIFOUEHUS CTPaTH-
(GuIMpYIOTCS Ha UCKIIIOYEHUS-U3BATUS U HUCKIIOYEHUSA-AO0NOMHEHUS. MexaHu3m
BO3JICHCTBUS MOAOOHBIX UCKIIFOUEHUH HA TIpaBmiia ObUT OJIPOOHO TTPOAHATU3UPO-
BaH BBIILIE.

Baxneiiiee 3HaueHue NMpu KiIacCU(PUKALMM UCKITIOYEHUN HUMEET TEJIC0JI0-
T'MYECKUN TOJIXO/, TMOCKOJIBKY IOCTaBJICHHBIE LEIU OOBSCHAIOT U OINpPABIbIBAIOT
IPUCYTCTBHE B IPABE TAKOTO CIEHU(PHUECKOro (PEHOMEHA, KaK HCKIIIOYEHUE W3
IIPABHJL.

Ilo meneBol HANpaBICHHOCTH HCKIIOYEHUSA B IPABE MOIPA3ACIAIOTCA HA
JIO3BOJICHUS U OrpaHuueHus. Pa3BuBasi NaHHYIO MBICIIb, CTOUT IIPU3HATh, YTO HC-
KJIFOUEHMsI B MPaBe OJIMIIECTBOPSIOT COOOM WM TO3BOJICHUS, WM OTPAaHUYCHUS —
MHOTr0, KaK JIyMaeTcsl, ObITb HE MOXKeET!

J103BOJIEHME M OTPaHUYEHHE KOPPEIUPYIOT IPYr C APYrOM B MPOEKLIUU K
OMHApHOU rpymIe HHOro NOPSAKA: «IPABUIIO — UCKITFOUEHHEY.

COOTBETCTBEHHO, €CM B Ka4eCTBE IIPABUJIA NIPEJICTAET JO3BOJICHUE, TO UC-
KJIFOYEHHUEM U3 HEr0 MOXKET OBITh TOJIBKO OTPAaHUYEHHE; B MHOM CIIy4ae, €Ciu Mpa-
BIJIO HOCUT OTPaHUYUTENBHBIN XapaKTEP, UCKIIOUYEHUEM BBICTYIAET JO3BOJICHUE.

CMBICH UCKITFOUEHUS-OTPAaHUYEHUSI COCTOUT B CEKBECTUPOBAHNU JO3BOJICH-
HOTO JMana3oHa FOPUANYECKUX BO3MOXKHOCTEN CYOBEKTa MOCPEICTBOM H3bATHUS
COOTBETCTBYIOILIETO IIPABOMOYMS WM (M) BHEAPEHMS JTOMOJHEHUS, HUBEIUPYIO-
LIETO JTO NPAaBOMOYHE.

Hckmrouenne-orpaHnueHne — KOMIUIEKCHBIN (DEHOMEH, BKITFOUAIOITNI B Ce-
0 MCKITIOYEHUS-3aIIPEThI, UCKIIOUEHHUS-00S3bIBaHUS, UCKIIIOYCHUA-OIPAaHUICHUS
(B y3KOM, HENOCPEACTBEHHOM cMbIcie). CyTh TaKUX MCKIFOUYEHUN OTPaKaeTcs B
3aIpelaronieM, 00s3bIBAIOIIEM, OIMPAaHUYMBAIOLIEM KOMIIOHEHTE PEryJsTUBHOTO
BO3JICMCTBHS IIPaBa.

Uro jxe KacaeTrcs MHBIX Pa3HOBUIHOCTEN OrpaHUYECHUM (HaKa3aHUM, JTUMU-
TOB, MPE/ETIOB, LIEH30B, MEP NPUHYKACHUS W MEp NMPECEUYEHUs1), TO OHU HE Mpe-
CTaBJISIIOT COOOM MCKIIIOUEHUH U3 MpaBwil. JlaHHbBIE KaTeropuu SIBJISIFOTCS MpaBU-
JJaMH OTPaHUYMUTENILHOTO XapakTepa, KOTOPBIE, YTO BIOJHE €CTECTBEHHO, MOTYT
COIPOBOKIATHCS UCKITFOUEHUSIMU.

CMBICTT UCKITFOUEHUS-T03BOJIEHUS] COCTOUT B YBEJIMUEHUH JHAIa3oHa KOpH-
JIMYECKUX BO3MOXKHOCTEW CYOBEKTa MOCPEICTBOM H3BSTHUS TOJO0KEHUS, OTpaHU-
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YUBAIOILIETO COOTBETCTBYIOUIME MPABOMOYMS WM (M) BHEAPEHUS JONOJHEHUS,
YMHOXKAFOILIEr0 TAKKE ITPABOMOYUS, TUOO0 PACIIUPSIOIIEE UX MTPEAEbIL.

B kadecTBe aBTOHOMHOTO0 OOpa30BaHUS B YHUCIO UCKIIFOUEHUMN-I03BOJICHUI
BXOJAT UCKIIOUEHUs-ipeumyniecTBa. CyTh TaKMX HMCKIIFOUYEHHMH 3aKIHOYAETCs B
TOM, YTO COKpAIlIEHUE OTPaHUYEHHUIN MOCPEICTBOM UX U3BATHUS WU (M) yBeIUUe-
HUE MPAaBOMOYMI MOCPEICTBOM JIOTOJHEHUS] 00ECIeUMBAECT MpeAnoUTeHus (pu-
OpPHUTET, MPEBOCXOACTBO, MPEPOraTUBbI) JJIsi T€X CYOBEKTOB, MPHU ONpPEICICHUH
MIPABOBOT'O CTaTyca KOTOPBIX OBbLIM YCTAHOBJIEHBI COOTBETCTBYIOIINE U3bATHUS WU
(1) TOTIOJTHEHUSI.

HckmoueHnssMu-penMyIIeCTBAMU BBICTYIIAIOT HE BCE MPABOBBIE MPEUMY-
IIECTBA, & TOJBKO JbIOThI, IPUBUIIETUU, UMMYHUTETHI.

BaxxubiM kputepreM kinaccuduKay UCKIIOYEHUH CITY>KUT CTENEHb UX OTI-
peneneHHocTy. [1o ’ToMy OCHOBaHMIO MCKJIFOUYEHUS B IIPABE MOXKHO CTpaTudUIIn-
pOBaTh CIAEAYIOUIMM 00pa3oM: 1) TOYHO OINpeNeNeHHbIE — UX CYIIECTBOBAHUE JiE-
TEPMUHUPOBAHO KOHKPETU3UPYIOMUM 3((HEKTOM HEKOTOPOM YacTU UCKIIOUEHUM;
2) OTHOCHUTENBHO ONpEENICHHbIE, KOTOPBIE B CBOIO OYEPEb MOAPA3AEIISIOTCS Ha:
a) yCTaHaBJIMBAIOUIUE (XOTS U B JUCHO3UTHUBHOM acMeKTe) OOIre Havaja v mopsi-
JIOK peajn3aliy UCKITIOYeHU; 0) YKa3bIBAIOIIUE JIUITh HA IPUYUHY, B COOTBETCT-
BUU C KOTOPOM MOXHO 33/IeWCTBOBATh MCKJIIOUEHUE U3 TMPaBuiia; 3) aOCOIIOTHO
HEOIPEEIICHHbIE — B HOPME IPaBa COACPKUTCS JIHIIb OTOBOPKA O MPUHIIMITHAIIb-
HOU BO3MOYHOCTHU UX CYILIECTBOBAHUSI.

HckimroueHus MOXKHO TaKKe MOJIPa3AelisiTh Ha UCKIIIOUEHUS U3 TIPABUII U HC-
KJIFOYEHHWS U3 UCKITIOUCHUH. BhliesieHre moCIeIHEN TPYIIIbI IOCTATOYHO YCJIOBHO,
XOTSl JAHHOE BBIPAXKEHUE, 0003HAYAOIIIEE U3BSITHE JTMOO JOMOIHEHHUE 110 OTHOIIIE-
HUIO HE K MPAaBWJIaM, & YK€ K UCKIIFOYECHHUSIM, HUCHOJIb3YETCs B IOPUAUYECKON JIH-
teparype (C. C. Anekcees, . A. MypaBbeB), paBHO KaK U HAXOJUT CBOE OTpaXKe-
HUE B HEKOTOPBIX MPABOBBIX AKTaX.

[To Ha3BaHMIO UCKIIFOUYEHHUSI MOKHO CTPAaTH(PHUIIMPOBATH HA: &) UCKITIOUSHHUS,
pu 0003HAYEHUH KOTOPBIX UCIIONB3YETCS CaMO CIIOBO «HCKITIOYEHHEY, BHIPAKEH-
HO€ B PA3JIMYHBIX HOPMATUBHO-TIPABOBBIX TEPMHUHAX; 0) UCKIIIOUEHHUS, HE 0003HA-
YEHHbIE KaKHUM-THOO0 CHEIUATbHBIM TEPMUHOM, a 3aByaJIMPOBAHHBIC UHBIMU (pa-
3€0JIOTUIECKUMU 000POTaMHU.

Cowuckarenb BbIpaXaeT HEraTUBHOE OTHOLIEHUE K CYIIECTBOBAHUIO MOCIIET-
HEH TpyMIbl UCKITIOYSHUI, OTMEUasi, YTO TEPMHUHOJIOTUYECKasi aKKypPaTHOCTh 005i-
3aHa MPUCYTCTBOBaTh B lopucnpyneHuuu. [lomo0HOEe B 0COOEHHOCTH Kacaercs
BEChMa CIEIU(PUIECKOTO U HEOTHOZHAYHOTO TIOHSATHUS «UCKITFOUEHHUE B MPaBe», MO-
3BOJIAIOIIETO PEANU30BbIBATh OTIMYHBIA OT YHU(DUIMPOBAHHOIO CTaHJApTa BapH-
aHT MOBEACHMUSI.

B 3aBUCHMOCTH OT ypOBHSI UX (PUKCAITUU U, COOTBETCTBEHHO, C(HEephl ACUCT-
BUSI UCKITIOUEHUS TIOAPA3IEIIAIOTCA Ha UCKIIIOUEHMS, 3aKPETJIEHHbIE B HOPMaxX Me-
YIYHApOJIHOTO TpaBa; (eAepaibHbIX HOPMAax; HOpMax, M3AAHHBIX CyObEKTaMHU
dbenepalyy; MyHUIIMTIATBHBIX W JIOKAJIBHBIX HOpMax. B quccepranyu npuBOAsSTCS
NpUMEpbl BCEX YKA3aHHBIX Pa3HOBUIHOCTEM HOPM, COAEPXKALIMX HCKIIOUEHUS,
WLTIOCTPUPYIOIIHE MHOTOTPAHHOCTh MOJIBEPraeMoii KI1acCH(PHUKALINU KaTerOpuH.
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Hcxons u3 Toro, 4ro HOpMa MpaBa BOILIONIAETCS B OMPENENeHHON (popme,
MOYHO KJIaCCH(PUIIMPOBATH UCKIIIOYCHHUS TIO (hOpME MX BBIpAXKEHUs. 3/1€Ch CTOUT
BBIJICIISATh MCKITIOUCHMS, 3a(UKCUPOBAaHHbIE B HOPMATHBHBIX MPABOBBIX aKTaX, B
aKTax cyAeOHOW NPAaKTUKH, B HOPMAaTUBHBIX TJOTOBOPAX, B IPABOBBIX OObIYASIX.

ABTOp OTMEYAEeT, YTO MOMHMO Ha3BaHHBIX MOYHO IMPEJIOKUTh OIPOMHOE
KOJINYECTBO KPUTEPUEB KIIACCU(PUKALIMKM UCKIIIOYEHUH. | 1aBHOE BCE K€ HE B KOH-
cTaTaluy OECKOHEYHOI'0 Pa3HOO0Opa3usi UCKIIOYEHUH, a B BO3MOXKHOCTH C/EIATh
BBIBOJIBI O TOM, YTO UMEHHO KJlacCU(UKAIHA [TO3BOJISIET CUCTEMATU3UPOBATh U TH-
IU3UPOBATH MHOTOYMCIIEHHBIE M HEOJHOPOJHBIE MCKIIOUEHUS, UMEIOLINE MECTO
OBbITh B IpaBe; IPYNIHPOBATh UX B JIBE CTPAThl: UCKIIOUEHUA-I03BOJICHUS U HC-
KJIFOUEHHSI-OTPAaHUUYECHUS; aKTyaJIM3UpoBaTh M3ydyeHHE HOPM, (QUKCHPYIOLUIMX HC-
KJIFOYEHUs, U ()OpM, B KOTOPBIX OHHU BBIPAKAIOTCHL.

Yersepras rnaBa nepporo pazzaena «IllpaBmiia M HCKIIOYEHHS KaK Nap-
Hble HOpUIMYECKHE KaTeropum» IOCBSIICHa 0OOCHOBAHMIO TOTO IOCHUIA, YTO
NpaBUJIa U UCKITIOYEHUS B chepe mpaBa SBISIOTCS MAPHBIMU JIPYT € IPYrOM Karte-
ropusiMu. FMIMEHHO TApHOCTH NMPABUI U UCKIIIOYEHUM U JAET BO3MOXKHOCTh HE CO-
IJIAIIATHCS C TEM, YTO UCKITFOUEHHE MOYKET HapyIIaTh PaBUIIO.

[TapHOCTB MpaBU U UCKIIOUEHUNH OOBSICHSAETCA CIEAYIOIMMHU (aKTOpaMu:
a) UCKIIIOYEHUE HE MOXKET CYILIECTBOBATH BHE NpaBWia; 0) MPaBUIO HE MOXKET
ObITh 0€3 UCKIIOUEHH, 100, KaK MpeANucaHre OOILEero xapakrepa, OHO HE B CO-
CTOSIHUM OXBaTUTh BCE Pa3HOOOpa3ue MHpa; B) MPaBUiIa U UCKIIIOUEHHUS NPH BCEH
INPOTUBOPEUMBOCTH OTPAXKAIOT JIPYT JIPYra, MOJATBEPKIAIOT UCTUHHOCTh U HEOO-
XOIUMOCTB JJAHHOM CBSI3KU.

JIeTepMHHAHTOM MAPHOCTH NPaBWJIA U UCKJIFOUEHUSI CIEYET CUUTATh KaTe-
TOPHUHU «BCEOOILEE» U «EAMHUYHOE) (MCXOJS U3 TPAAULIUK KuTaiickoi ¢unocodumu,
«U — Jlan»: equHOE M MPOTUBOIOI0XKHOE). EnqunndHoe u obmiee (MCKIIOYeHUE U
MIPABUJIO) — MPOTUBOMNOJIOKHOCTH. B IBHKEHUH OBITHS €CTh TEHIECHIUS YCTONYN-
BOCTH M U3MEHUYUBOCTH: OOIIEe — YCTOMUMBO (HEOOXOAMMO), @ EAMHUYHOE — U3-
MEHYMBO (Ciy4aiiHo). Besikoe equHnuHOe Oorave, cioxHee oouiero. OaHako 00-
niee NIyoke eIMHUYHOTO, TaK Kak SIBIISIETCS CYLIHOCTBIO mpeaMera. EnuHudHoe
BCET/1a CYIIECTBYET B CBSI3U, KOTOPAsi BEJET K 00ILEMY.

B nape «mpaBuiio — UCKIIIOYEHHE» OOIIMM, KOHEYHO, SIBJISIETCS MPaBUIIo.
HckmioueHne BhICTyHaeT B KayeCTBE €AMHUYHOTO, OCOOEHHOTO, UHIMBUIYyaJIb-
HOTO.

[IpaBuia 1 UCKITIOYEHHS TEM CAMBIM B3aUMHO JOIOJIHSAIOT APYT pyra, BMe-
CT€ 0XBaThIBAIOT BCIO c(epy, B KOTOPOI OHU 33J€UCTBOBAHbI KaK MapHbIE KaTero-
pun. [IpaBuna 1 UCKITIOYEHHSI MIPEICTABIISIIOT COOOM OMPEAENICHHYI0 CUCTEMY, UX
COOTHOIIIEHUE B HEl CTOMT pacCMaTpUBaTh KaK COOTHOUIEHHE LENOT0 (MPaBuiio) U
4acTu (MCKJIFOUYEHUE).

[Tapagokc B3aMMOOTHOLIEHUI MpaBUiIa U UCKITFOUEHUS 3aKIII0YaeTCs B TOM,
YTO IPABUIIO KaK LIEJ0€ HE COCTOUT U3 UCKIIFOUEHMM Kak udacted. [Ipasuia u uc-
KJIIOYEHHUSI — HaXOJsAUIMecs B Mape, HO OTHOCUTENILHO He3aBUCHMBbIE (DEHOMEHBI,
JUAJIEKTUYECKasi B3aMMOCBSI3b KOTOPBIX HE 03HAYAET UX MTOJHOTO TOXKJECTBA.

B mmccepranmum npuBoautcs Touka 3penust P. ¢don Uepunra, cornacHo kxo-
TOPOM HHOrJa MMEHHO HMCKIIFOUYEHHE MOXKET NPEBAJIMPOBATH HAJ MPABUIIOM, BbI-
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cTymnasi OCHOBHOM (popmolt peanmmsaruin nocieaHero. [Ipu Bceil opurnHaIbHOCTH
MOJJOOHOTO CY)KJICHHUSI, OHO HAaXOAUT OTYACTH CBOE MOATBEPKICHIE B POCCHIICKOM
3aKOHOAATENBbCTBE. Ha 3TOM OCHOBaHMM aBTOp JIE€1AET BBIBOJ O TOM, YTO JTOMUHU-
pOBaHME IMpaBUiIa HAJ MCKIIOUYEHHEM HU B KOEM CIydae HE CBHJETEIbCTBYET 00
yTpaTe UCKIFOYEHUEM CBOEM YHUKAJIBHOCTU U CAMOCTOSITETbHOCTH.

HanpoTuB, HE0OX0AMMO 3aMETUTh, YTO MCKIIIOYEHHE O0JIajjaeT BechMa MH-
TEPECHOW CYIIHOCTHIO, MO3BOJISIONIEH eMy, Oyay4n KaTeropuei napHou ¢ npaBu-
JIOM, HEOTIEIUMOM OT HETO, MOAPa3yMEBATh UHBIEC, HEMOXO0KNE U JIAXKE MPOTUBO-
peyaiiye, npaBuily YCTAHOBKH, HE HAPYIIAIOIINE, OJTHAKO, HCTUHHOTO COJIEPKAHNS
npaBuia. [logoOHOE cocTosiHME BHYTPEHHEW TapMOHHH, COTJIACOBAHHOCTH HAXO-
JSIUXCA B MAape MPOTHUBOIOJIOKHOCTEN TOJKHO XapaKTEPU30BATh HE TOJBKO M-
XOTOMHUIO «IIPABUJIO — HCKIIFOUEHUEY, HO U KAXKAYIO MAPHYIO KaTETOPHUIO.

Comuckarenb, OCHOBBIBASICh Ha (PUIOCOPCKUX 3HAHMUAX U MPEKIEC BCEro Ha
3aKOHE €IMHCTBA U OOPBHOBI MTPOTUBOIIOJIOKHOCTEH, a TAKXKE CUHTE3UPYS MMO3ULIUN
yuenblx (B. M. BacuibeB, A. B. Manbko, B. B. HeIpkoB), pa3padarbiBarommx
npo0JieMy MAapHOCTU IPABOBBIX KaTEropui, MpearaeT CIEAYIOUIMN alropuTM
JTOKA3aTeNbCTBA IMTAPHOCTHU MPABUJI U UCKITFOUEHU .

1. Ilpasuno u ucknouenue Heomoenumsl opye om opyea. llogobHOoe 00y-
CJIOBJIEHO TE€M, YTO MMEHHO IPAaBUJIO JETEPMUHUPYET HAIUUUE UCKIroueHus. [lpn
3TOM CIEIM(PUKOI Mapbl «IIPABUIIO — UCKITIOUEHUE» CIIYKUT TO, YTO, B OTIMUUE OT
CBSI3KH «CTHMYJI — OTPAaHUYEHUE), BHIICHA3BAHHAS [1apa HE BBICTYIIAET B BUAC JU-
XOTOMHUYECKOIO AEJIEHHs OJIHOTO U TOro ke sABieHus. Clie10BaTeNbHO, 31€Ch HET
KJIaCCUYECKOTo pa3nBoeHus peHomeHa. KpaeyronbpHoil kaTeropueit B JaHHOM CITy-
4ae CYMTAETCS NPABUJIO, HEOTHEMIIEMOW, XOTS U aBTOHOMHOM, YacTbIO KOTOPOTO
BBITJISITUT UCKITIOYECHUE.

2. Bzaumoompuyanue npasun u UCKIO4eHUull KaKk npomu8onoi0#CHOCMel —
UCKJTIOUYEHUE 00JIaaeT CaMOCTOSATEIBHON MPUPOIOil, OHO HE CIMBAETCS C MpaBU-
JIOM, TIPEIIToiarasi aJlbTEPHATUBHBIN MPAaBUITy BAPUAHT pEryaupoBaHus. 1o, 4To
MIPABWJIO SIBJSIETCSI OCHOBOWM HCKIIFOUEHUS, HE O3HAYAET BEPXOBEHCTBA HAJl HUM.
B paMkax OpraHM4ecKOro B3aMMOJCHCTBHUS HCKIIFOUEHUE HE YTPAYMBAET CBOMX
0COOEHHOCTEH.

3. BsaumonponukHogenue npasun u uckio4eHuli 00yCIIOBICHO €IUHCTBOM
paccmarpuBaeMbIX (heHOMEeHOB. Kak yke HEOJAHOKpAaTHO OTMEYarioCh, HE MOXKET
OBbITh MpaBuUJ 6€3 UCKIIIOYEHUH, paBHO KaK U MCKIIIOYEHHUS CYILIECTBYIOT JIMIIb OT-
HOCHTEIJIEHO MIPABHJIL.

4. Hepaenoyennocms npagui U UCKIIOYEeHUll — TUAAIEKTUYECKas B3aUMO-
CBSI3b JIAHHBIX (DEHOMEHOB IPEJNOJIaraeT uX ONpPENEICHHOE «HEPABEHCTBOY» B Me-
XaHU3MeE MPAaBOBOTO PEryJIMPOBaHus. Takoe HEPABEHCTBO HE MMEET NUCKPUMHUHA-
LMOHHOTO CMBICIIA, OTPAYKAET CYIIHOCTh B3aUMOIECHCTBUS MPABUJIA U UCKITFOUEHUSI.
KBUHTACCEHIIMEN HEPABHOLIECHHOCTH B MAPE «IIPABUJIO — UCKIIFOUEHHUE» BBICTYIIAET
TO, YTO INPUOPUTET NPABWIIA TPOSBISIETCS B KOJIMYECTBEHHOW COCTaBIIAIOLICH:
MPaBUJIO allPUOPHU OXBATHIBAET 0OJIEE IIUPOKUN CHEKTP OOILECTBEHHBIX OTHOIIIE-
HUM M PacCUATAHO HA MHOTOYMCJIEHHOCTh CITydaeB NpUMeHeHHsA. OIHAKO B TEX
Clly4yasiX, TJI€ MOSBISETCA JETUTUMHAs BO3MOYKHOCTh BOIUIOLIEHUS B JKU3Hb HC-
KJIFOYUTENBHBIX NPEANUCAHUN, TJ€ «CTAIKUBAIOTCS» MPABUIIO U UCKIIIOUEHUE, J10-
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MHUHHUPOBAHHE OTIACTCS UCKITIOYEHUI0. JDTO OoJiee ueM 000CHOBAHHO, MO0 MCKITIO-
YEHUE KAK pa3 M HAIpaBJICHO Ha IIPaBOBOE pa3pelICHHE HETUINYHOM CUTYallWH,
HaXOJAILIEICS TEM HE MEHEE B OpOUTE MPABOBOI'0 PETYJIMPOBAHUS.

5. Brrouenue 6 cea3u 6oee 6biCOK020 NopadKka — MPABUIIO U UCKITIOYEHUE
HE HaXOJSTCS B BAKYYME; UX aHAJIN3 BO3MOXKEH TOJIBKO C YYETOM TOT'0, YTO JaHHAs
JMXOTOMUS SIBIISIETCSI OPTaHUYECKOW YacThl0 KaKOW-TMOO BBICIIEH CHCTEMBI.
[Ipennucanue «IpaBuiio — UCKIIFOYEHHE» HE TOJILKO 00J1afjaeT BHYyTPEHHUM CTPYK-
TYPHBIM JIeJIEHUEM (COOCTBEHHO MPaBWIIO M UCKIIIOUEHHE U3 HEr0), HO U BBICTYIIA-
€T B KauecTBe HEOOXOAUMOTO dJieMeHTa 0oJiee CI0KHOM MHOTOYPOBHEBOM MpaBo-
BOW KOHCTPYKIIHH.

Hano otMeTutsb, 4TO NMpeioKEeHHbIE BBIBOJbI O MAPHOCTH MPABUI U HC-
KJIIFOUYEHUN HOCAT HE TOJBKO TEOPETHUECKHMU XapaKTep, HO M MOIAKPEIUIAIOTCA
IpUMEPAMH U3 HOPMATHBHBIX MPABOBBIX aKTOB, a TAK)KE MAaTEPHAIIOB Cy/1€OHOM
MPaKTUKH.

ABTOp CUMTaeT, 4TO MPABUJIO M UCKIIOUEHUE, O€3yCIIOBHO, MPEICTABIISIOT
cO0OW MapHbIE MMPABOBbIE KATETOPUHU HAPSITYy C TAKUMHU «KJIACCUYECKHUMM» MapHbI-
MU (PEeHOMEHAMHM, KaK «HOpMa IpaBa — MPaBOOTHOILIEHUE», «MAaTEPUAIBHOE U MPO-
LIECCYaIbHOE IIPAaBO», & TAKXKE C OTHOCUTEIILHO HEAABHO YCTOSABIIMMHUCS ITAPHBIMU
HOHATHSMU «CTUMYJIbI M OTPAaHUYEHUS», «LENU U CPEACTBAY, «ITyOJINYHOE U YacT-
Hoe npaBoy». Cneuudurka TapHOCTH MPAaBWII U UCKIFOUEHUM 3aKIIIOYAaeTCs B TOM,
YTO OHM BBICTYNAIOT B KAUECTBE HOPMATUBHOI'O MPEANUCAHUS, O1aroaapsi KOTopo-
MY HOSIBJISIETCS] BO3MOKHOCTh HanOO0JIee MOJIHO PETJIAMEHTUPOBATH OOILIECTBEHHBIE
OTHOIICHMS.

[TapHOCTP MpaBUII U UCKIIFOYEHUM KAK MPABOBBIX KATETOPUH TOCTATOYHO
HarJIg/lHa, PaBHO KaK U €€ BIUSHUE HA PErIaMEeHTAIMI0 OOIIECTBEHHBIX OTHO-
HICHUI.

Hanucanue naror rimaBel nepBoro paszzena «/domycruMocTb HCKIIIOYe-
HMIi B IpaBe U cnenu(uKa UX BOCIIPUATHA B KOHTEKCTE Pa3JMYHbIX TUIIOB
NPaBONOHUMAHHUS BBI3BAHO TEM, YTO CaMa MOCTAHOBKA MPOOJIEMBI: «UCKIIIO-
YeHUsl B MpaBe» O0yCIIaBIMBAET HEOOXOAMMOCTh OCBELIEHUS aBTOPCKOIO BOC-
MpUATHS TIpaBa.

YuuTeiBas NpeaenbHO IUPOKUHN CIIEKTP BO33PEHUN Ha IIPABO, AUCCEPTAHT
OepeT 3a OCHOBY MPABOMOHUMAHUS CIIETYIOIINE TPAJUIIMOHHBIE JJIsi OTEUECTBEH-
HOW IOPUINYECKON HAYKU KOHLENIUU: HOPMAaTUBHYIO, COLIMOJIOIMYECKYIO, ECTECT-
BEHHO-TIPABOBYIO.

HopmartuBusm (r-opuandeckuii HO3UTUBU3M, HOPMATUBHBIN MOAXO/ K MTOHU-
MaHHIO MIPaBa) BIIOJIHE MTPUEMJIEM JIJIsi KOHCTATAI[MK TOro (pakTa, 4To MpaBo Mpej-
CTaBISIET OO0 COBOKYITHOCTh HE TOJIBKO HOPMATHBHBIX MPABUJI, HO U UCKIIIOYE-
HUW U3 HUX.

Bo-niepBbIx, MpaBo MpeCTaBIsET COOON COBOKYITHOCTh IOPUAMYECKUX HOPM
B UX MaTEPUATMCTUYECKOM ITOHUMAaHUH, ITOIPA3yMEBAIOIIMX MTPABUIIA TIOBEACHMSL.

COOTBETCTBEHHO, €CIIM CYIIECTBYIOT HOPMbI-TIPABUIIA, 3HAYUT, MOTYT OBITh
Y HOPMBI, YCTaHABJIMBAIOIINE UCKIFOUEHHS U3 JAHHBIX MPABUJI; TaMm, 1€ €CThb Ipa-
BUJIA, IIPEATIONAracTCs U NPUCYTCTBUE UCKIIFOUEHNN U3 ITUX IPABUIL.
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Bo-BTOpBIX, HOPMBI IpaBa U3JAIOTCS, U3MEHSIOTCS, OTMEHSIOTCS, a TaKXKe
CaHKIIMOHUPYIOTCSI TOCYJAPCTBOM M OXPAHSIOTCS UM OT HAPYIIEHUH BO3MOKHO-
CTbIO IPUMEHEHHUS MEP FOCYAAPCTBEHHOTO MPUHYKICHUSI.

Takum 00pa3oM, eciau rocyJapCTBO YCTaHABIUBAET HOPMBI, YUPEKAAIOIINE
[IPaBUJIa, TO OHO KOMIIETEHTHO B MUMIIEPATUBHOM MOPSAKE CAaHKIMOHUPOBAThH UC-
KIIIOUEHUS. B TaHHOM acriekTe UCKIIIOUYEHHUs, pABHO KAaK U MpaBujia, CO3/1al0TCA Ha
OCHOBE T'OCYJIapCTBEHHO-BJIACTHOTO peIleHus; obyekalorcs B GopMy HOpMaTHB-
HBIX TIPEIITUCAHUI.

B-TpeTpux, 1 3T0 camoe ri1aBHOE, BCEOOBLEMITIONIMI XapakTep MpaBOBOTO
pErjJaMeHTUPOBaHMsI, IIMPOTAa 0XBaTa OOBEKTOB YKAa3aHHOT'O Mpoliecca U HEOTHO-
POJTHOCTh YYaCTBYIOIIUX B HEM CYOBEKTOB JETEPMUHUPYIOT MOSBICHUE UCKITIOYE-
HUH U3 YHU(DUIIMPOBAHHBIX, UHBIX JIJIs1 BCEX CTAH/IaPTOB MOBEACHMUSI.

JUi1 MakCUMalIbHO BO3MOKHOTO FOPUAMYECKOTO OMOCPEAOBAaHUS Pa3HOO00-
pa3HbIX (PaKTOPOB OKpYXKArOIMIeH IEHCTBUTEIBHOCTH TOCYJAapCTBO HOPMATHUBHO
Oo(hOpMIISET NCKITIOYEHUS U3 UM K€ CO3JAHHBIX IIPABUJL.

Takum 00pa3oM, BOCHpUATHE MIpaBa B paMKax COBPEMEHHOI'O HOPMAaTHUBHO-
r0 MOJXO0/a K €ro CYIIHOCTH U COJAEPKaHUIO BIIOJHE JOITYCKAET HAJMYUE HCKIIIO-
YeHUN U3 OOIMX, €IMHBIX JIJIsI BCEX MPaBHIL.

Bwmecte ¢ TeM B KOHTEKCTE pacCMOTPEHHUSI MCKIIFOUEHUN B MPAaBE HE CTOUT
rurepOoIM3UPOBaTh HOPMATUBHOE HAIPABJICHUE, TIPU/IABasi €My MOJIHbBIN IPUOPU-
TET KaK YYEHHUIO, UJICATBHO MOAXOISAIIEMY JIJIsl 00bsICHEHMS (DaKTa CyIIeCTBOBAHMUS
VICKJIFOUCHUM.

B uwactHOCTH, pecTaBUTENIM HOPMAaTUBU3Ma TMPEYBEINYMBAIOT POJIb IIpaBa
KaK CHEIU(pUUECKOro UHCTpyMEHTapus rocynapcrsa. [logoOHoe BuieHue mnpasa
OIAaCHO TE€M, YTO OHO MOYKET MOJHOCThIO OTPULIATh CYLIECTBOBAHUE UCKIIOUECHUM.
Hcxoas u3 TOro, 4to MpUHUMAEMbIE TOCYAAPCTBOM HOPMBI €CTh 00IIE00s3aTeNb-
HbI€ MpaBWJIa MOBEACHUS, MPEEIbHO YETKO PErjaMEHTUPYIOIINE >KU3Hb JIFOJIEH,
BO3HHUKAET BOMPOC: MOYEMY U JUIsl Yero (KOro) U3 HUX JOJKHBI ObITh UCKITFOYEHNS?

MarucTpanbHble MOJOXKEHHUS COLMOJIOIMYECKON IIKOJIBI MpaBa HE TOJIbKO
MOJITBEPKAAIOT CYHIECTBOBAaHUE MCKIIOYEHUH B c(hepe MPaBOBBIX OTHOUIEHUM, HO
U JIOKa3bIBAIOT HEOOXOAMMOCTh TAKUX UCKITFOYCHHUH.

[TotoOHBIN BBIBOA BO3MOXKEH, €CIIM MCXOJUTh U3 CIEAYIOIUX MOJI0KCHUN
COLIMOJIOTUYECKOU TEOPHH.

Bo-niepBbIx, B paMKax 1aHHOTO HaIlpaBJICHUs MPABO BOCIPUHUMAETCS KaK
HEOThEeMJIEMasl YaCTh COIMATBHOM C(Pephl U MOABEPIKEHO BO3ICHUCTBHIO TEX KE 3a-
KOHOMEPHOCTEH U MPOLIECCOB, KOTOPHIE XapaKTEPHBI IJIs1 BCEX UHBIX COIMOTEHHBIX
WHCTUTYTOB.

[TonoGHOE, B CBOIO OYepe/b, MPOCHMPYET B3I Ha BCEOOIIMN XapakTep
UCKJIIOUYEHUH, UX JETEPMUHALINIO OCOOEHHOCTSIMU YCTPOMCTBA U Pa3BUTHS YesO-
BevecKoro odmiectsa. Eciu UCKIII0UeHrs: TPUCYTCTBYIOT B COLMAIbHOM PETyJIUpO-
BaHWH, TO, OECCIIOPHO, X HE MOKET HE OBITH B JMAIa30HE Peau3alluy IIpaBa.

Bo-BTOphIX, TIpU3HaHUE CTOPOHHUKAMHU AHAIM3UPYEMOTO HampaBJICHUS
MHOT000pa3usi 001IeCTBEHHBIX OTHOIIEHUN BJIE€YET KOHCTATALMIO HEBO3MOXKHO-
CTU UX HAJUIeXKAaIIero PEriiaMeHTUPOBAHUS MOCPECTBOM €AUHBIX CTAHIAPTOB
NOBEACHUS.
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HcknroueHns: Kak pa3 ¥ BBICTYNAIOT B KAYECTBE CPEACTB, MO3BOJISIOLIMX
peoj10eBaTh MAa0IOHHOCTh MpaBa, o0ecrneynBaTh THOKOCTh U au(depeHIpo-
BaHHOCTbh MPABOBOIO BO3ACUCTBUS, YAOBIETBOPSTH OOIMPHBIA CHEKTP 3aKOHHBIX
MHTEPECOB YYACTHUKOB MPABOOTHOLIEHHIA.

B-TpeThux, cMeleHre akieHTa npyu onpeAesieHHH paBa ¢ mpoodieMbl HOP-
MBI (JOTMBI TIPaBa) Ha FOPUIANUECKYIO, IPEKIE BCETO CyIeOHYI0, TPaKTUKY. [IpaBo
JOJDKHO MaKCHUMAJIbHO OTpa)kaTh MOTPEOHOCTH PEAbHOM JKU3HHU, UTO TOCTUTAETCS
TOJIBKO ITyTEM IPEIOCTABIICHUS IIMPOKOr0 JUana3oHa YCMOTPEHHUS B XOA€E IPUMeE-
HEHUS IPaBa.

Peanuzanust CKIIOYEHHI, JOKA3ATEILCTBO TOMY — IPUMEPBI U3 COBPEMEH-
HOTO POCCHIMCKOTO 3aKOHOJIaTEeNILCTBA, B JOMUHAHTE CBOEU Oa3upyeTcsi Ha yCMOT-
PEHHUU TIPABOIPUMEHUTENSL, B IEPBYIO OUEPEND CYbH.

[Ipu3HaBas HaJM4KME pPEATbHBIX TOYEK CONPUKOCHOBEHHS MEXKIY HIIECIMU
COLIMOJIOTUYECKOM IOPUCTIPYACHIIMU U TEOPUEH UCKITFOUEHUI, BCE KE HEIb35 TOBO-
PHUTB O JOCTH>KEHUU MEXKAY HUMU IIOJTHOTO KOHCEHCYCa.

B yacTtHOCTH, BBI3BIBAET HACTOPOKEHHOCTh TE3UC O BTOPOCTENEHHOCTH PO-
JIM IPABOBBIX HOPM, @ B HEKOTOPBIX CIIydasix M MOJHOE UX UTHOpHpoBaHue. OnHa-
KO, €CJIM TIPaBO HE COCTOUT U3 HOPM, YCTaHABIMBAIOUIUX (POPMAIILHO ONpPEIEIICH-
HbIE IIPAaBUJIA IOBEJICHUS, TO HE aKTyaJIbHa UJIESl O HAJIMYMU B IIPABE UCKIIIOYECHHH.

Pe3romupyst CyTh €CTECTBEHHO-TIPABOBOW TEOPHH, MOXKHO Ha3BaTh CIEAYIO-
L€ aCIEKThI €€ B3aUMOCBSI3H C UCKIIFOUEHUSMU B IIPABE.

Bo-niepBbIX, BO3BEICHUE €CTECTBEHHOT'O MpaBa B KAueCTBO BCEOOIIETO, HC-
XOZSIILEro OT CaMoro yCTpoiicTBa Mupa MeTadhU3NUECKOro 3aKOHA, ONPEIeIIsIOoIIe-
'O KM3Hb JIOJIEH.

B cBoto ouepens, UMEHHO BCEOOIIHOCTh ACTEPMUHUPYET MOSIBJICHHUE B Mpa-
BE€ UCKJIFOYCHU.

Bo-BTOpbIX, KOHCTaTanusi MPUPOAHOIO XapakTepa E€CTeCTBEHHOIO IpaBa,
MO3BOJISIIOIIETO YYUTHIBATh HHTEPECHI M MOTPEOHOCTH JIMYHOCTH.

HckmroueHns: kKak pa3 W HEOOXOAUMBI MpaBy Uil y4eTa MHOTI0oOpasus
CBOWCTB Ka)KJOTO OTHENLHOrO 4eioBeka. VICKIoYeHHs MO3BOJISIOT J0OMBATHCA
NPUEMIIEMOT0 CUHTE3a JIMYHOIO M OOLIECTBEHHOTO, MHINBHUIyaIbHOTO U KOJUICK-
TUBHOT'0, OMOJIOIMYECKOr0 U COLIMAIBHOTO, CO3/aBas TEM CaMbIM ONpeAeTICHHBIN
OajaHC MPaBOBOIO PEryIUPOBAHUSI.

B-Tpetpux, onumiieTBOpsii COOOM CIPaBEIMBOCTh, E€CTECTBEHHOE IPABO
MOJIPa3yMEBAET ITPUBHECEHUE €€ B OTHOLIEHUS MEXTY JFOIbMH.

VIMEHHO NPHUHLMI CIPAaBEIIMBOCTH CIYKUT OJHUM W3 OCHOBHBIX YCJIOBUI
MOSIBJIEHUS] UCKJTIOUEHUH, 100 YHU(UIUPOBAHHBIE CTAHJIAPTHI HE CIIOCOOHBI per-
JJAMEHTUPOBATh BCe MHOrooOpasue ObITHsA. B MpoTHBHOM cilydae MpaBOBOE BO3-
neiictBue OyaeT HeoOOCHOBaHHBIM, HEA((EKTUBHBIM, & B KOHEUHOM HUTOTe — HE-
crpaBeNTUBBIM. bosiee Toro, Hanu4yre UCKIIFOYEHHsI KaK YacTH BO MHOTOM obecrie-
YMBAET CIPABEUIMBOCTD MpaBUIIa Kak LEJIOro. TeM cambIM cO37aeTcs euHast CUC-
TeMa MPaBOBBIX YCTAHOBOK, FAPaHTUPYIOIIUX CHPABEAIMBOCTH IPABOBOTO PEryIIN-
pOBaHMUSL.
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Bwmecrte ¢ Tem B paccMarpuBacMOW JOKTPUHE €CTh LEbIA Pl MOMEHTOB,
KOTOPBIE MTO3BOJISIFOT TOBOPUTH O HEKOTOPOM OTTOP>KEHUHU UAEH O CYIIECTBOBAaHUH
VICKIIFOUCHH B MPABE.

[Ipexxne Bcero peub UAET O CAaMOM IOHSTHH IIPAaBa: COBPEMEHHBIE CTOPOH-
HUKH €CTECTBEHHO-TIPABOBOM IIKOJbI HE BBIABUHYJIM TOTO OIPENEICHUS IpaBa,
KOTOpPO€ HECOMHEHHO MMeJo Obl MpakTuieckoe 3HadeHue. [Ipoeuupys npobiemy
MMOHVMAaHMSI MPaBa HA TEMATUKY HACTOSILETO UCCIEIOBAHUS, HAI0 OTMETUTh, YTO
HE MOJKET OBITh IOPUAUYECKOTO MPaBUIia, ONPEAEIISIONIETO MOBEACHUE JII0/IEH, ec-
JIM 3TO MPABWJIO HE 00JIeYeHO B HOpMATHBHYIO (popmy. COOTBETCTBEHHO, €CJIA HET
[IpaBWJIa — 3HAYUT, OTCYTCTBYET M CaMa MOCTAHOBKA BOIPOCA O HAJIMYUM HCKIIIO-
YEHUU U3 HETO.

HeoOxoaumo Takke MOHUMAaTh, YTO UCKJIIOYEHUE HYXKAAETCS B OOJIbIICH
creneHu (opManuzanuy, 100 cama BO3MOXKHOCTh OTCTYIUIEHHS OT 0OlIieo0s3a-
TEJIbHBIX CTaHAAPTOB JOJKHA OBITh 3a(pUKCHpPOBaHAa HOPMATUBHO.

Nmeronmmecs pa3nuurs B MOHUMAHUU 1IpaBa, 3aMETHBIE B TOM YHUCIIE U TIpU
NPOEKIUU K MCKIIFOYEHHSIM U3 MPABUJI, HUKAKUM 00pa3oM HE MO3BOJISIOT COIJia-
CUTBCSI C TEM, uTO oO11ast Teopus nmpasa ucuepnaia ceds (FO. U. Koznuxun).

Kommmsun Mexny pa3nmuiyHbIMUA TUIIAMHA TPABOIIOHUMAHUS HOCST MOJIEMU-
YECKUI XapaKTep U He SBIIIIOTCS HEIPEOAOJIMMBIM NPEISTCTBUEM K TOCTUKECHUIO
HAy4YHOIO KOHCEHCyca. BakHyr0 poJsib 3/eCh WIpacT HHTErpaTWBHAs TEOpHs,
KBHHTAICCEHLUS KOTOPOM 3aKIIFOYAETCS B TOM, YTO IIPABO — CJIIMIIKOM MHOI'OI'PaH-
HOE SIBJICHHUE, YTOObI OBITh TO3HAHHBIM B paMKax OJHOTO YYEHUSI.

[To MHeHMIO aBTOpa, OOBbEAMHEHNE PA3INYHBIX YUYEHUN O IpaBe BIOJIHE JI0-
MyCTUMO Ha OCHOBAaHUM KOHCTATaIlMH TOro (hakTa, 4YToO MpaBo: a) HOPMATUBHO; 0O)
HOpPMBI TpaBa PEaM3yIOTCSl YIOJHOMOUYEHHBIMU HAa TO CYOBEKTaMU; B) BbICUIEH
LEJIBIO TIPABA CIIY>)KUT O0ECTIEYEHHE CIPABEIJIMBOCTH.

Cyl1ieCTBOBaHNE HUCKITIOYEHUH SIBIIIETCSI BaKHBIM ACIIEKTOM WHTETPALlMOH-
HOW FOPUCTIPYACHUMH, KO0 UX MPU3HAHUE BBICTYIMAET B KAYECTBE HECOMHEHHOI'O
CUHTE3UpYIoLEero ¢axkropa. LleHTpanbHbIM MOMEHTOM SIBJISETCS TO, YTO HOPMBI
NpaBa NPEACTABISIIOT COO0M HE TONBKO MPaBUiIa, HO U UCKITIOYECHHUS.

Takum 00pazom, MpaBo — 3TO IOPUANYECKHUE HOPMBI, KOTOPBIE YUPEKIAIOT
NpaBuiia U BBOJSAT UCKIIIOUEHHUS, PEAIM3yEeMbI€ COOTBETCTBYIOIIUMH CyOBEKTaMuU
JUISL TOCTYKEHUSI M 00eCIeueHHs CIIPaBeIMBOCTH.

Pazpen Il muccepranmonHoro uccnenoBanus «@opMbl BBIPAKEHUS] HC-
KJIIOYEHHUI1 B MPaBey, BKIIIOYAIOIIHNA B Ce0sl YETHIPE TIaBbI, MOCBAIICH U3YYCHUIO
0COOEHHOCTEH BBIPAKEHHSI UCKITFOYEHUH B 00bEKTUBHOM, PEATbHOM MHUPE.

B nepBoit rmaBe Broporo pazaena «Bonpocbl TEePMHUHOJIOTHYECKOT0 00b-
eKTUBHPOBAHMSA MCKJIIOYEHHI B MPaBe» OCBELIAIOTCS MpoOIeMbl 0003HAYECHHUS
UCKJTIOUYEHUH, 3a(DUKCUPOBAHHBIX B HOPMaXx IpaBa.

OTmeuaercs, YTO CIIOBOCOYETAHUS «IIPABOBOE HCKIIOUEHUE», «HOpPHUIINYE-
CKO€ MCKIIIOUEHHE», «HCKITIOYEHHE B MTPABE» SABJISIOTCS CHHOHUMUYHBIMH, OJTHAKO
MMEHHO MOCJIEIHEE MPEJICTABIIsIeTCS HauOoJiee BhIBEPEHHBIM, TO3BOJISIONIUM O/l
HO3HAYHO, 0€3 KaKUX-JIMOO OrOBOPOK YTBEPKIATh, UTO UCKIIIOUEHUE U3 MTPABKI —
cyry0o mmpaBoBoi ()eHOMEH.
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Hckirouenue B npaBe — NpaBOBOE MOHSTHE, BBITIOIHSIONIEE HOMUHATUBHYIO
GbyHKIMIO ¥ 0003HAYAIOIIEe KIIFOUEBOW CMBICIT B FOpuandeckoil HopMe. [Tpu aTom
VCKJIFOUYEHUE B MPABE BBICTYINAET CYTy0O HAYyUHBIM MOHSATHEM, TOPA3yMEBAIOLINM
SBJICHHE, KOTOPOE MMEET MECTO B PETYJIUPOBAHUM OOILIECTBEHHBIX OTHOIICHUI:
CaHKIIMOHUPOBAHHE WHOTO, OTIMYHOTO OT OOIIECYCTAaHOBJICHHOTO, BapHaHTa MoBe-
JICHUSL.

[lonsiTve «UCKJIIOYEHHE B MpaBe» OOBEKTHUBHPYETCS BO BHEIIHEM MHUpE B
(boHeTH4EeCKO-3HaKOBOM (hopMe — IOPUIUYECKUX TEPMHHAX, IMOCPEACTBOM KOTO-
PBIX MPOUCXOAUT HMIUIEMEHTAIUS YKA3aHHOTO TOHSATUS B TEKCT FOPUIUYECKOU
HOpMBI. K TakM TepMUHAM OTHOCSTCS MIPEKE BCETO CIAEAYIOLIUE: «3a UCKITI0Ye-
HUEM CIIy4aeB», «UCKIIOYUTEIIbHBIN CIydai», «3a HCKIIOUEHHUEM», «B MOPSOKE
WCKJTIOUCHUS, «B BHUJI€ UCKITIOUCHUS.

[Ipu >TOM ClIOBaMU-AOMHUHAHTAMH, IO3BOJIIIOIIMMHU TEPMHUHY HamOosee
TOYHO OTOOpaXKaTh MPABOBOE MOHITHE, BEICTYNAIOT CJIOBA «UCKIIOYEHUE» U «CITY-
Yaii»; COOTBETCTBEHHO, 0a30BbIM, KOHCOJIMAUPYIOIIUM TEPMUHOM CIIY>KUT CIIOBO-
COYETaHUE «3a UCKIIIOYEHHEM cydyaeBy. JlaHHBI TEPMUH MpeacTaBiIsAeTcss Hauoo-
Jiee ONTUMAJIbHOM (OpMOM BBIpRKEHUS TOHSITHUSI «UCKIIOYEHHE B IIpaBe» HE
CTOJIBKO H3-3a TMpeoOsajjaHusl YKa3aHHOTO IOPUIWYECKOTO TEPMHUHA B TEKCTaxX
HOPMATHUBHBIX aKTOB (KOJUYECTBEHHBIN aCMEKT), CKOJIBKO MO MpUYMHE HauboJsiee
aJICKBaTHOTO OTPAKEHUS CYyTH PACCMATPUBAEMOTO SIBJICHUS (KaueCTBEHHAsl CTOPO-
Ha TpoOJeMbl). 371€Ch MOXKHO TPEUIOKUTH CICAYIOUIUN alfOPUTM TPOSBICHUS
MOHSTHS «HCKIIFOUEHUE B MPABE» MOCPEACTBOM TEPMHUHA «3a UCKIFOYEHHEM CIIy-
YyaeB»: HOpMa yCTAHABJIMBAET MPABHIIO, KOTOPOE IECHCTBYET B KaueCTBE YHUDUIIN-
POBAaHHOTO 0053aTENILHOTO CTAaH/AApTa, 32 UCKIIOYEHHUEM CIIEHUAIbHO OrOBOPEH-
HBIX CITyYaeB.

Takum 00pa3oM, B pe3yJsibTaTe UCIOJIb30BaHUSI TEPMHUHA «33a UCKIFOYEHUEM
CIIy4aeB» CTAHOBUTCS BO3MOKHBIM ITPABOBOE PETIAMEHTHPOBAHUE >KU3HEHHOTO
ciydas (kazyca, (akTa, CUTyallMM, OOCTOSITENIbCTBA), KOTOPBIA: a) JOCTATOYHO
PEIKO BCTpEYaeTCs Ha MpakTHUKe; 0) 00siaaeT onpeaeseHHOW crenu@uKoi, aTu-
MUYHOM MPHUPOJION, YTO U TMO3BOJISIET XapaKTEPHU30BaTh €0 KaK MCKIIOYEHHUE U3
MpaBuUIA.

B cBO10 0ouepenp noa TEPMUHOM «UCKITFOUUTEIIBHBIN CIIy4Yan» CIEeIyeT IO-
HUMAaTh HYKJTAIONIYIOCS B MPABOBOM PETJIAMEHTHPOBAHUM HETHUIMYHYIO, OCOOYIO
YKU3HEHHYIO CHUTYAIUIO, JUIsl YPEryJIUpOBaHUS KOTOPOU MPUMEHSIFOTCS WCKIIIOUU-
TEJIbHBIC, OTIIMYHBIC OT OOIIIECYCTAHOBJICHHBIX MTPABIJI MPEAMUCAHUSL.

OnpenensitonuMi CBOMCTBAMU HCKITFOUUTENIBHOIO CTy4asi BBICTYIAIOT: a)
OTCYTCTBHUE >KECTKOW 3aKPEIUVIEHHOCTH, MPUOTU3UTENbHBIA U OTKPBITHIN UX Tiepe-
YyeHb; 0) MpeeNbHO MMPOKask BOBMOXKHOCTh UX YCMOTPEHHS, KOHCTATalluu U pa3-
pEeIIeHHs; B) HEOTHO3HAYHBIN, SKCTPAOPAMHAPHBIN XapakTep.

Takue xe KauecTBa MPUCYITH SIBICHUSM, OXBAaThIBAEMbIM BBIPAXKECHUEM «32
UCKJIFOYEHUEM CITYy4aeB», OJIHAKO JAJIEKO HE BCEM, a JIMIIb OTAETbHON UX YaCTH.

JIuHua pazaena MexIy TEPMUHAMU «3a UCKITFOUYEHUEM CITYYaeB» U «HCKITIO-
YUTENbHBIN CTy4aii» 10JKHA ObITh OCHOBAHA HA CIEIYIOIIUX KPUTEPUSIX.

Bo-niepBbix, AMana3oH KOHCTATalluM WCKIIOYUTENBHBIX CIIy4aeB SIBJISIETCS
NpeAeTbHO HIMPOKUM, YTO OOBACHSETCS HEBO3MOXKHOCTBIO CO3/IaHHSI MCUEPIIBI-
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BAIOIIETO MepeyHs] HEOOBIYHBIX KU3HEHHBIX Ka3yCOB. T€pMUH «3a MUCKIIIOYEHUEM
CIIy4aeB» MOXKET ITOPa3yMeEBaTh KAK BECbMa HEKOHKPETU3UPOBAHHBIE CUTYALUH,
TaK X1 MOMEHTBI, YETKO OrOBOPEHHBIE B HOPMATUBHOM akTe. [locrmennee nerepmu-
HHUpYET oOpallleHre 3aKOHOATENs K MCIIOIb30BAHUIO CIIOBA «CIIydyaid» B €IUHCT-
BEHHOM YHCJIE — «3a UCKIIFOUCHUEM CIIy4asD).

Bo-BTOpBIX, YCTaHOBJIIEHUE U pa3peLICHUE UCKIIOYUTEIBHBIX CIIy4acB BCeE-
IrJla BBICTYMAET MPEepOoraTuBON yIpaBOMOUYEHHOTO cyObhekTa. TepMHH «3a HUCKITIO-
YEHHEM CITy4aeB» MOXKET TaKkke 0003Ha4yaTh Ka3yc, OTJAHHBIN Ha pa3pelieHue co-
OTBETCTBYIOIIIETO CYObEKTa, HO MOKET UMETh MMIIEPATUBHBIN, HE JTOMYCKAIOIHI
HUKaKOI cBOOOIbI BBIOOpA XapakTep.

B-tpeTthux, B GopMyIupOBKE TEPMHUHA «UCKITIOUUTENBHBIA CITydaiy aKIeHT
JIEJIaeTCs Ha SKCTPAOPAUHAPHOCTD, HEOOBIYHOCTH COOBITHSI, B PE3YJIBTATE YErO OHO
Y TIPU3HAETCS UCKIIIOUUTENLHBIM CiTy4aeM. B peueBoM 000poTe «3a UCKITIOUEHHEM
CIIy4aeB» IPUOPUTET OTIAETCS CIOBY «CIIy4aiD» — )KU3HEHHOM CUTYalluH, KOTOPas
MOKET OBITH CaMOil 3aypsIHOM, OOBIIEHHOW, HO BOJIEW 3aKOHOAATENs 0003HAUECH-
Hasl KaK UCKIIIOYEHHE U3 OOILIETro NpaBuia.

Ha npaktuke TepMUHBI «32 UCKIIOYEHHEM CIIy4aeB» M «UCKIHOYUTEIbHBIN
CJly4ai» MOT'YT COYETaThCsl, KOPPECIIOHAUPOBATH APYT C APYIOM Ul JOCTHKECHUS
MaKCHUMaIbHOU 3P PEKTUBHOCTH ITPABOBOTO PETYIUPOBAHUSI.

B KOHTEKCTE MOABEPTrHYTHIX aHAIN3Y TEPMHUHOB «3a MCKIIIOUEHHUEM CIlyda-
€B» U «UCKJIIOYUTEIIBHBIN ClIydal» B IUCCEPTALIMU U3Y4YalOTCA U TaKUE CIIOBOCOYE-
TaHUsI, KaK «CITy4aid, He TePISIIIUN 0TIaraTeIbCTBay, «0COObIN CiTydaily, «He00X0-
MBI CITyYail», «4pe3BblUaliHas CUTYaLUsD.

«CnyyJaii, HE TEpHSAUIMI OTJIaraTelbCTBa» MOXHO paccMaTpuBaTh B Clie-
OYIOIUX paKypcax: a) KaK CaMOCTOSITENIbHbIA HOPMATUBHBINA TEPMHH, 3aCITy>KH-
BAIOUIUI OTAEILHOTO HAYYHOT'O U3yYEHUs] U TEOPETHYECKOTO OCMBICIEHHUS; 0) Kak
CUHOHUM HCKJIFOUUTENILHOTO CyYas, C TOW JIMIb CHeLM(PUKON, KOTOpas 3aKIroya-
ercs B MOAYEPKHYTOM yKa3aHHM Ha HEOOXOAUMOCTb HE3aMEIIUTEIBHOIO IOPHIU-
YECKOI'0 pearupoBaHus Ha Ty WIM UHYIO )KM3HEHHYIO CUTYallMIO; B) KaK CUHOHUM
TEPMHUHA «3a UCKIIIOYEHUEM CIIy4aeB» — B TOM 4acTH, KOTOpas 0003Ha4YaeT He KOH-
KpPETU3UPOBAHHBIE [IPABOM JKU3HEHHBIC CUTYaLUU.

«Oco0bli cityyaii», HalPOTUB, TOKIECTBEHEH BBIPAKEHHIO «3a UCKITIOYEHU-
€M CIIy4aeB», IIOIPa3yMEBAIOLIEMY JETAIBHYIO PEIVIAMEHTALMIO KOHCTATAllMHA UC-
KITFOYeHUH. XapaKTepHOW YepTOr OCOOBIX CITydaeB SIBISIETCS KaK YETKOE OIpeie-
JICHUE Ka3yCOB, BOCIIPMHHMAEMBbIX 3aKOHOJATElIeM B KadeCTBE OCOOBIX CIydaes,
TaK M MpeJesIbHO KOHKPETHbIE crocoObl ux paspeueHus. [1og00HbIM BbIBOJ pac-
IIPOCTPAHAETCA U HAa TAKOW HOPMATUBHO-IIPABOBOM TEPMHUH, KaK «OTHCIIbHBIN CIIy-
Yaii», 4TO MO3BOJISIET FOBOPUTH 00 WX WACHTUYHOCTU. [Ipum 3TOM HemomycThm
(dbopMasbHBI MOAXOJ, COCTOSIIUN B aBTOMATUYECKOM IMPU3HAHUM HMCKIIIOUYCHHS
JIMILB 110 MPU3HAKY UCIOJIB30BAHUS CIIOBOCOYETAHHUM «OCOOBIN CITy4ail» WM «OT-
JIETIbHBIN CITy4daiy.

[ToceqHee OTHOCUTCA M K XapaKTEPUCTUKE TAKOM SI3bIKOBOM €IMHUIIBI, KaK
«HEOOXOUMBIN CTy4ail», paBHO Kak U K O00OpOTY «B Cly4ae HEOOXOAMMOCTH.
OueBUHO, YTO BCAKHUNA MCKITIOYUTEIBHBIN CITy4al SIBIISIETCSI HEOOXOAUMBIM C TOY-
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KU 3PEHHUS €r0 Pa3pelleHusl; OTHAKO He KaX/IbIH CIIydail, M0 KOTOpOMY HEOOXOaH-
MO IPUHUMATh PELIeHNE, 0053aTeNBHO SIBISETCS HCKIIOUUTEILHBIM.

B HOpMaTMBHOM acneKkTe TEPMHH «Upe3BblYAlHAs CUTyalus» O0JagaeT
JIOCTaTOYHO >KECTKUMH aTpUOYTUBHBIMHU KadecTBaMmu. /[aHHOE BBIpaKeHHE MMEET
YETKYIO 3aKOHOJIATENIbHYIO Ae(PUHULIMIO, TOTKOBAaHUE KOTOPOU MO3BOJIAET CAENATh
BBIBOJI, YTO YpPE3BbIYAMHAA CHUTyallusl — JETEPMHUHAHT CYILECTBOBAHUS LIEJIOTO
OPUANYECKOTO KOMIUIEKCA MPaBUII U UCKIIIOUEHUI U3 HUX.

B npoekuuy K UCKITIOYEHUSIM BaXKHYIO POJIb IETEPMUHAHTA YCMOTPEHUS TI0-
CIIEIHUX TPUOOPETAIOT TaKWe CIOBOCOYETAHUS, KaK «0COObIe OOCTOSITEIHCTBAY,
«UCKITIOYUTEBHBIE OOCTOSATENILCTBAY, «YBAXKHUTEIbHBIE MPUYUHBDY, «OCOObIE YC-
JIOBUSI.

KoHcTpykiisi HOpMAaTUBHBIX NMPEANUCAHUNA, COJEPKAIUX BBIPAKEHUE «HC-
KJIIIOUUTEIbHBIE OOCTOATENBCTBAY, YCIOBHO BBIMNIAIUT CIEAYIOIIMM 00pa3oMm: a)
NpUYMHA, IO KOTOPOM Cllyyail MONajaeT B pa3psijl UCKIOYEHUH; O) yka3aHue Ha
HAJIMYKME UCKITFOUYUTENBHBIX 00CTOATENBCTB M IPUMEPHBII UX TIEpEYEHb; B) 00s13a-
TEJIbHAs OTOBOPKAa O BO3MOXKHOCTH KOHCTaTallMM JPYTrUX (MHBIX) MUCKIIOUUTEIb-
HBIX 00CTOsITENHCTB. KauecTBeHHas! ONTUMAILHOCTD U KOJIMYECTBEHHAS] MHOXKECT-
BEHHOCTh BBIPAKEHUSI «UCKIIOYUTEIBHBIE OOCTOSITENLCTBAY JIETEPMUHUPOBAIH
CYLLIECTBOBAaHHE TAKOW €ro JIEKCUYECKON BEPCUU, KaK «HMCKIFOUUTEIbHBIC JIMYHBIC
00CTOSITENbCTBA»

TepMuH «HMCKITIOYUTENBHBIE OOCTOSITEIHCTBa» CHHOHUMUYEH BBIPAKEHUIO
«0CO0BIe 0OCTOATENBCTBAY, & TAKKE «UPE3BbIYAWHBIE 00CTOSATEIbCTBAY. OTIMUU-
TEIbHBIM CBOMCTBOM MOCIEAHHMX BBICTYNAET JOBOJBHO OIPaHUYEHHBIA XapakTep,
CBSI3BIBAIOIIUN MX TIOSBIICHUE C KAKUMHU-JTUOO MPOUCHIECTBUSIMHU MPUPOIHOTO JIU-
00 TEXHOTEHHOTO XapakTepa.

CrnoBocoyeTaHue «yBaKUTENIbHbIE NPUYUHBD) CIYXUT (HAaKTOPOM, IO3BO-
JSIFOIIMM YCMOTPETh U KOHCTaTUPOBATh UCKIIFOUYEHUS B IPABE.

Haubonee mmpokuM 3HaYEHHEM B U3YYAaEMOM TEPMHUHOJOTHYECKOM PSITY
o0yaaeT BBIpAXKEHHE «OCOObIE YCIOBHUS». B 3aBUCHUMOCTH OT KOHKPETHUKH UM-
IUIEMEHTALIUY JAaHHOTO TEPMUHA B HOPMY MpaBa, OCOOBIE YCIOBHSI MOKHO TOHH-
MaTh Kak: 1) CHHOHUM UCKIIIOUUTENBHBIX (OCOOBIX) 0OCTOSITENBCTB; 2) OT/IEIbHBIC
(crenManbHBIC) TIpaBHIIA; 3) HanOoJIee BXKHOE 3HAYCHHE JAHHOTO TEPMHUHA, CBS-
3aHHOE C T€M, YTO 0COOBIE YCIOBUS MOAPa3yMEBaOT HE OOCTOSTENLCTBA U HE Tpa-
BUJIA, 3 COOCTBEHHO MCKIIIOUYECHUSI.

BosBpariasce Kk TepMHUHaM, HETOCPEACTBEHHO O0O3HAYAIOUIMM HCKITIOUE-
HUS1, CTOUT 3aMETUTh, YTO TEPMHUH «3a UCKIIOYEHHEM CITy4aeB» BBICTYIAET B Kaye-
cTBE 0a30BOT0 Ui CIIOBOCOYETAHHMN «3a UCKIIOUEHUEMY, «B MOPSJIKE MCKIIOUe-
HUSD», «B BUJC HCKIIOUEHUs». VICKIIIOUNTENBbHBIN Cllydail — BechMa crienuduue-
CKUW TepMUH, 00JIaarOIINi aBTOHOMHOM NPUPOJIOH, NpeIHA3HAYCHHBIA JIJIsT OC-
BEIICHUS OTAENBHBIX aCMIEKTOB MOHSTHUS «UCKIIOYEHUE B MPABE.

HopMatuBHBIM TEpMHUH «3a MCKJIOUYEHHEM» HCIIOIB3YETCS TOTJa, KOrJa B
TEKCTEe HOPMBI, COIEPKAILEH MPaBUIIO, TOYHO OIPENENIETCs, YTO CIEyeT CUUTATh
UCKJIFOYEHUEM U3 HETO. YKa3aHHAs KOMMYHHUKAaTHBHAs €AMHUIIA PEYU JOCTATOYHO
4acTo (purypupyer B Ha3BaHHUSIX HOPMATHUBHBIX aKTOB.
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HopMmaTuBHBIM TEPMUH «B MOPSAKE UCKIIOYECHUSD MPEAINOIAracT 4YeTKAN
ANTOPUTM JECUCTBUM, IMO3BOJSIONIMX NPUMEHSATh HCKIIOYUTEIBHOE Mpeanuca-
Hue. [lomoOHoe, HECOMHEHHO, CBSI3aHO CO CTPEMIICHHEM CYOBEKTOB MPAaBOTBOP-
YeCTBAa MAKCUMAJIbHO, HACKOJIBKO BO3MOKHO, PEMNIAMEHTUPOBATH PEaU3aliio
VCKJIFOUCHUH.

TepMUH «B NOPSAJKE WCKIIFOUEHUS» HE CIEAYET OTOXKIECTBISATH C BbIpaXKe-
HUEM «OCOOBIN (MO0 MCKITIOUMTENbHBIN) mopsanok». [locnenHee onuueTBopsieT
co00i1 He UCKITFOYCHHE, a CTIeUaIbHOE (TI0 OTHOIIICHHIO K O0IIeMY) MPaBuUJIo.

HopMmaTuBHBIN TEpMUH «B BHJIE UCKIIOYCHUS» HEOOXOIUM ISl aKIIEHTHUPO-
BaHWsl BHUMaHUS Ha TOM, YTO KOHKPETHOE HOPMATHUBHOE MOJIOKEHUE, JTOIYCKAIO-
1Iee BBIXOJ 3@ PAMKHU €AUHBIX IIPABUII, SIBISETCS UMEHHO UCKIIOYEHHEM U3 HUX;
YCWIUTB €70 BOCIPHUATHE KaK UCKIIOYECHHS U3 MPABUII, YCTPAHUTH BCIKOE COMHE-
HUE B TOM, YTO 3TO — HCKIIFOUEHUE.

MHOrourciaeHHble TPUMEPHI U3 ACHUCTBYIOIIETO 3aKOHOAATENIbCTBA, IPUBE-
JICHHBIE B INCCEPTALIMU, TTOATBEPKIAIOT TEOPETUUECKUE ABTOPCKUAE BBIBOJIBI OTHO-
CUTEJILHO TEPMHUHOJIOTUN UCKITFOUECHH.

OpnHako couckarenb OTMEYAET, YTO B COBPEMEHHOM IPAaBOTBOPYECTBE TEP-
MUHBI, 0003HAYAIOIINE HCKIIFOUCHHSI, UCTIOIB3YIOTCS Xa0TUYHO, 0€3 KaKoro-immdo
y4deTa UX CMBICIIOBOM Harpy3ku. Mexay TeM CyOheKTUBHOE YCMOTPEHHUE B MPaBO-
TBOPYECTBE 0 OTHOILIEHUIO K TEPMUHOJIOTUN HCKIIOUEHUN 3HAYUTEIBHO YBEIIU-
YUBAET BO3MOKHOCTh 3JI0YNOTPEOICHUS UCKITIOUCHUSIMHU.

COOTBETCTBEHHO, B TEOPUH HUCKIIOUEHUN HEOOXOIMM TOHATUIHBIN arma-
par, MpeACTaBIAIoNUNA co00N enuHyro TepMmuHocuctemy. [Ipennaraemas Tepmu-
HOJIOTWUYECKAsl KOHLIETIIHUS JIOJKHA HAXOUTh CBOE BOILUIOIIEHUE HE TOJIBKO B paM-
Kax MCCIENOBAHNS MCKIKOYEHHM, HO M, YTO CaMO€ TJIABHOE, PEAIM30BBIBATHCS B
XOJI€ CO3/IaHus PA3IIMYHOTO POJIA IIPABOBBIX AKTOB.

Bropas rmaBa Broporo pasnena «HopMBI-MCK/IIOUEHHSI KaK 0co0asi pa3-
HOBU/IHOCTH IOPHIANYECKUX HOPM» OCBEIIAeT CrelupuKy HOpM, B KOTOPHIX Ha-
XOJISAT CBOE 3aKPEIVIEHUE NCKITFOUEHUS.

B nepByro ouepenp couckarenb KOHCTATUPYET OTCYTCTBUE TOXKIECTBA MEK-
Iy HOpMOH U TipaBuiIoM. HopMbI BBICTYHarOT (hUKCATOPOM Kak MpPaBUJIL, TaK U HC-
KIJIFOUCHUW U3 HUX.

BceoOmmii xapaktep HCKITIOUSHHIA TETEPMUHUPYET TO, YTO OHU BBIPAKAIOT-
Csl KaK B COLIMATIbHBIX, TAK U B TEXHUYECKUX HOpMax. VICKIIIOUeHUs MPUCYTCTBYIOT
U B TaKO 0COOOM pa3HOBUIHOCTH HOPM, KaK TEXHUKO-FOPUTUICCKUE HOPMBI.

Hckmrovenus B mpaBe MOKHO 00O3HA4YaTh B Ka4€CTBE TAKOBBIX JIUIIHL TIPU
YCJIOBHM MX BOIUIONICHUSI B IOPUAMYECKON HOpME. Bocpustre NCKITIOUEHUST KaK
HOPMaTUBHO-TIPABOBOT0 MPEANMUCAHUS HM3HAYAILHO TPeOyeT MOMEUICeHHUS UCKITIO-
4yeHusi B HOpMy TipaBa. [Ipu 3TOM kauecTBa, XapaKTEepHBIE JJISI UCKIFOYEHUST KaK
HOPMaTUBHO-IIPABOBOI0 MPEIINMCAHUS, HAXOIAT CBOE OTPAKECHUE B HOpPME-
UCKJIIOYEeHUU. B yacTHOCTH, MOCHEqHssl MpEeAcTaBisgeT cOOOM TOCyIapCTBEHHO-
BJIACTHOE BEJICHHE, TOIpa3yMEBaloIee U3bATUE WIH (M) TOTIOJHEHUE K TIPABUITY,
0003HaYaeMoe 0co000H TEPMUHOJIOTHUEH.

ABTOp UCXOJIUT U3 PaA3JEIECHUS BCEU COBOKYITHOCTH IOPUANYECKAX HOPM HA
7B OOJIBITIME TPYIITBI — UCXO/HBIE (OTIPABHEIC, YUPETUTEIHHBIC) U PETYJISITUBHBIC
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HOPMBI (HOpMBI TIpsiMoro feiicTBus). [locnennne u cTpatnuIMpyroTCcsl Ha TaKUe
MOJIBU/JIbI, KAK HOPMBI-TIPABUIIA U HOPMBI-UCKITFOUCHHUS.

YTOMMYHOCTh OTPUIAHUS HOPM-MCKITIOUCHHUI BIIOJIHE OYEBHIIHA, MO0 WX
CYLLECTBOBAHUE HAJO0 INPU3HABATH YK€ MCXOISA M3 TOrO IOCBHUIA, YTO €CIU €CTh
HOPMBI-TIPaBUJIA, TO HE MOKET HE ObITh HOPM-UCKITIOUEHH. J{huccepTaHT He coria-
CEH C OJHO3HAYHBIM YTBEPKICHHUEM O TOM, YTO KPUTEPUEM JIOKHOCTH MPABOBOM
HOPMBI BBICTYTIAET HATMUKE U3 Hee nckimoueHuit (B. M. bapaHoB).

Couckarenb CUMTaET, YTO FOPUIMYECKAs HOPMA MOYKET YCTAHABIIMBATH W
coJiepaTh UCKIIIOUeHus U3 mpaBuil. [1o100HbIe UCKITIOUEHUST 00€CIIeunBaloT Tpe-
Oyemyto abCTpPaKTHOCTb M (WJIM) Ka3yUCTUYHOCTh MPABOBOTO PETYIUPOBAHMSI, YTO
CHOCOOCTBYET IOCTUKEHHUIO €r0 LIETICH.

Hopwma, odurmansHo 3akperuisionias UCKIIOUEHUE U3 €IMHBIX, CTaHIap-
TU3UPOBAHHBIX MPABUJI, allPUOPU JOKHA MPUUYUCIATHCS K CHCIUAIBLHBIM HOP-
MaM. DTO JETEPMUHUPOBAHO MPEXKAE BCETO COOTHOIIEHHEM OOIIEro U 0COOEH-
HOTO, IIEJIOT0 ¥ YacCTH, YTO KaK pa3 M XapaKTEPHO I B3AMMOCBSI3M IIPaBUIA U
WCKJIFOUECHUSA, MIPU KOTOPOM CaMO CYIIECTBOBAHHE MCKIIOUECHUS 3aBUCUT OT Ha-
JUYus paBuia.

Kaxmass HOpMa-UCKITIOUEHUE SBIISIETCSl CIIEUMAIbHOW HOPMOM, OJHAKO HE
BCSAKYIO CIIEHMAIBHYIO HOPMY MOKHO CUUTATh HOPMOM-UCKITFOYEHUEM.

B yactHOCTH, cnielMalIbHbIE HOPMBI MOTYT COZAEpXkaTh Kak MpaBuia, Tak U
UCKJIIOYEHUS; U T€ U JAPYTUE, KaK YK€ OTMEYAJIOCh BBIIIE, MOAPA3yMEBAIOT U3bs-
TUSL WIK JonojiHeHus1. Ha 3TOM CXOACTBO CHENMANBHBIX MPAaBUI M UCKIIOUYEHUI
3akaHurBaeTcs. OCHOBHOE pasziMuMe 3aKIH0YAeTCd B TOM, YTO €CIIM UCKIFOYEHUS
3aMEHSIOT co00# JIeHCTBUE OOIIMX TOJIOKEHHM, TO CIIeUaIbHbIC TIPaBHUiIa JICHCT-
BYIOT NapaJUjIeIbHO OCHOBHBIM MPEIMTUCAHUSIM, HUKOUM 00pa30M He TOJIMEHSIS UX.
BbIIBUHYTHIE TE3UC paBHO TMPUMEHUM W K CHCHHAILHBIM  MpaBUJIaM-
JOTIOJTHEHUSIM, U K CHIEIIUAIbHBIM MPaBUIaM-U3bSITHSIM.

OcHoBaHMEM BBIJICTICHUSI HOPM-UCKTFOUEHUI CITY>KUT HE 00beM U He cdepa
JICHCTBUS, @ COBEPILIEHHO MHOM KPUTEPUH: 3aKpeIyieHUE B HOPME UHOTO (TI0 CpaB-
HEHUIO C MPABUJIOM) BapyaHTa PETyJISUU; MPUYEM TaKOTO BaphaHTa, KOTOPBIM HE
MPOCTO aJbTEPHATUBEH MpPaBWIy, HO M 3aMEHsAET coOOM mocieaHee, mpenjaras
XOTS Y ONMPAIOIIYIOCS HA MPAaBWJIO, HO OTJIMYHYIO OT HErO BapHalUIO PETyJIMpo-
BaHUS MMPABOM OOIIECTBEHHBIX OTHOIICHUH.

OtaenpHON TpyNIION HOPM-UCKIIOYEHH BBICTYMAIOT HCKIIOYUTEIbHBIC
HOpMBI. VcKiTtounTeNnbHAsE HOpMa — 3TO PA3HOBUHOCTh HOPM-UCKIIFOYEHHI, Ha-
MIPaBJICHHAS HA YPETYJIMPOBAHUE SKCTPAOPIUHAPHON CUTYaITUH, O0JiekaeMasi B CO-
OTBETCTBYIOIIYI0 TEPMHUHOJIOTUIO (CBS3aHHYIO TPEX]IEC BCEro C HUCIOJIb30BAHUEM
TEPMHUHA «UCKITIOUUTENILHBIN ClTydai») U HaxoJs1iasl BHEIIHEE MPOSBIECHUE B OT-
JIETbHOM MPABOBOM IMPEATUCAHNU.

TakuM 00pa3oM, HOPMa-HCKIIIOUEHHUE — CHEIHaAIbHOE 00111e00s3aTebHOe
rOCyJJapCTBEHHO-BJIACTHOE BEJIEHUE, COJIeprKalllee OTIIMYHBIA OT OOIIEro ImpaBuia
BapUaHT PEryJMpOBaHUs, OTIMYAIOLIEECS O0COOOM TEPMHUHOIOIHEH M HaXOJSIIEe
CBOE BHEIIIHEE BHIPAYKEHUE B FOPUIUYECKH 3HAYUMBIX (popMax.
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B Ttperbeii riiaBe Broporo pasaena « HopMaTuBHBIM NPaBOBOM aKT Kak
0a3zoBas (popMa BOIIOLIEHUSI MCKJIIOUYEHUI B IPaBe» MPOBOJIUTCS aHATIU3 KOp-
PEJIALIMY UCKITIOYEHUI C HOPMATUBHBIM MPaBOBbIM akToM (manee — HITA).

B nmuccepranmu otmeudaercs, 4ro npaBoBas cuctema Poccun, npu Bcem ee
cBoeoOpa3um, Haubosiee MPUOMKEHa K POMAHO-TEPMAHCKOW MPaBOBOM CEMbE;
crnenoBatesibHo, UMeHHO HITA BhICcTymaeT B kauecTBe OCHOBHOM (pOpMBbI MaTepua-
JU3aIMKA UCKITIOYEHHM, YTO, HApsITy C OMPENEICHHOCThIO M OOBEKTUBU3AINEH, 03-
HayvaeT U uX opuiiManbHOE MPU3HAHKE.

Ucxonst u3 obmenpusHannoro nenenusi HITA Ha 3akOHBI M MMO/I3aKOHHBIE
aKThl, ABTOP B MEPBYIO OUYEPE/Ib TAET XapaKTEPUCTUKY 3aKOHaM, COACPM AIIUM UC-
KJIIOYeHus1 U3 npaBuil. [1oj00HbBIe 3aKOHBI OTHOCATCS K CIIEUUAIBHBIM 3aKOHaM,
COJZIEpPKAIIUM, COOTBETCTBEHHO, CIEIIUATIbHBIE HOPMBI.

CriocoOHOCTh FOPUINYECKON HOPMBI OTHOCHTBH 3aKOHBI K OOIIMM WJIM CIIe-
[UATbHBIM OOYCJIOBJIMBAET MOCTAHOBKY BOIPOCA M O CYIIECTBOBAHUM 3aKOHOB-
UCKJTIIOUeHWl. B kayecTBe mpuMepa MOXHO MPUBECTH UMEIOLIUE MECTO OBITh B
IpaBe JOPEBOIIOLNMOHHOM Poccum Tak Ha3bIBa€MbIE 3aKOHBI-IPUBUIIETUN
(E. H. TpyOGenxoii).

Comuckarenb yka3bIBaeT, 4To B MaccuBe coBpeMeHHbIX HITA otnenbHble 3a-
KOHBI-UCKJIFOUEHHUSI XOTsI U BCTPEYAIOTCSl, HO KpaillHE PEIKO.

[TonoOHOEe OOBSCHSETCS TEM, YTO, M3/1aBas 3aKOH, CYOBEKT 3aKOHOTBOpYE-
CKOI'O IIPOLIECCa CTPEMUTCS MAKCUMAJIBHO IOJIHO Y IIMPOKO OXBATUTH IUIACT ITOA-
BEpPraeMbIX periaMeHTallMi OTHOWIEHUH. JTO MPUHIUIHUAIBHO JOCTHKHMO TOJIb-
KO TOTJIa, KOT/Ia 3aKOH MPEJCTaBISeT cO00M MpeaenbHO 1eIeco00pa3Hblii CHHTE3
IIPaBUJI U UCKITFOYEHUH.

B Hacrosiiiee BpemMsi MOKHO ¢ aOCOJTIOTHOM YBEPEHHOCTHIO KOHCTATUPOBATh,
YTO JIFO0O0M U3 NEUCTBYIONIUX POCCUMCKUX 3aKOHOB (BHE 3aBUCUMOCTU OT BUI0BOM
MPUHAITICKHOCTH ) COIEPIKUT KaK MpaBUiia, TaK U UCKIFOYCHHUSL.

duKcalys UCKIIOYEHUN B 3aKOHAX JETEPMUHUPYET BOMPOC O B3aUMOCBSI3U
TaKUX MCKIIIOUCHHM C MTpaBUJIaMU, HAXOJAIIMMUCA B TOA3aKOHHBIX HITA.

Briciiag ropuauyeckas Cuiia 3aKOHA, a TAKKE MPUOPUTET CHEIUATBHOU
HOPMBI TIPY KOHKYPEHIIUU C OOIIEH JTat0T OJJHO3HAYHBINA OTBET, YTO UCKITFOUCHUS,
UMEIOIINE MECTO OBITh B 3aKOHAX, IOMUHUPYIOT HaJ MpaBWIaMu, chOpMyIUpO-
BaHHBIMU B noA3akoHHbIX HITA.

B cBoro ouepenp momzakonusie HITA B 3HaumrTensHO OoObIIEH CTEICHH,
YeM 3aKOHBI, MOTYT MPEICTaBaTh B BUJE OTJCILHOTO aKTa-UCKIFOYEHUS. JTO 00Y-
CJIOBJIEHO TeM, uTo noj3akoHHbie HITA, npenHazHayeHre KOTOphIX — JeTaIn3alus
MOJIOXKEHU 3aKOHOB, aIllPUOPHU CTATKHUBAIOTCS ¢ MHOTOOOpa3ueM OOIIeCTBEHHBIX
OTHOLIEHHUH, IJI1 YPETYJIUPOBAHUS KOTOPBIX U HYXKHBI UCKITFOUCHUS.

Opnnako (akT mpeoOnaganusi MOJ3aKOHHBIX aKTOB-UCKIIFOUEHUN HaJ 3aKO-
HaMU-HUCKIIIOYCHUSIMUA XOTSI U1 UMEET PEAIbHYI0 OCHOBY, HOCHUT BCE K€ YMO3pH-
TeJIbHBIA XapakTep. Ha nmpakTuke CylecTBOBaHUE OTACIBHBIX aKTOB-UCKIFOYEHUN
B JIIOOOM cityyae HaOJII0IaeTCsl HEM3MEPUMO MEHBIIIE OTHOCUTENILHO MHBIX METO-
noB ¢ukcanuu uckimouenuit B HITA. [Togo6HOe kacaeTcs Kak 3aKOHOB, TaK U TOJ-
3akoHHBIX HITA.
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Haubonsiiee pacripoctpaHeHue Noayduio BHeapeHue uckmouenuii B HITA
IIOCPEACTBOM HMX 3aKPEIUICHUS CTATbed HOPMAaTUBHOrO akTta. KoHueHTpanus wmc-
KJTFOUEHHS U3 TIPAaBUII B OTIETBHOM CTaThe, 0€3yCI0BHO, BBICTYIAET HAUOOJIEE OTI-
TUMaJIbHBIM ITyTEM BKJIFOUEHHU uX B TekeT HITA.

OnHako HaI0 OTMETUTD, YTO B MPABOTBOpYECTBE (DOpMyIia «OTAEIbHAs CTa-
Ths1 / HOPMA-UCKJIIOUEHHUEY SIBIISIETCS MEHEE PaCpOCTPAHEHHOM, YeM MOJIENb «CTa-
Thsl, @ B HEMl CaMOCTOSITEIIbHBIMU YacTAMH, ITyHKTaMHU, MMOAIMYHKTaMH, ad3anamu —
MIPaBUJIa U UCKITFOUECHUSD.

COOTBETCTBEHHO, B 3aBUCHUMOCTH OT AUANa30Ha UCKIIOYEHHUS MOXKHO MPEe/I-
MOJIOKUTH CIEAYIOULYIO TpaJlaliiio ero BelpaxkeHus B crathe HITA (mo yObiBato-
1Iei): 4acTh, MyHKT, MOJMYHKT, ab3ail. /laHHas cxema runoTeTU4ecKy MpeaycMar-
PUBAET NUPAMUJAIBHYIO KOHCTPYKIIMIO: €CJIA YacTh WM IIYHKT COAEPKAT UCKITIO-
YEHHUE, TO OHO PACIIPOCTPAHSAETCS] COOTBETCTBEHHO HA ITYHKTHI MJIU MOAIYHKTHI.

B KOHTEKCTE pacCyXIeHus O CTPYKTYPHBIX €IMHULIAX HOPMATHBHOIO aKTa,
B KOTOPbIE BKJIIOYAIOTCA MCKIFOYEHHUS, HEOOXOAUMO TaKKe YINOMSHYTh IMpUMeya-
HUS U IPUIOKEHUS, B KOTOPBIX UCKIIFOUEHUS! JIMOO BBIJIENIAIOTCS OTJEIBHBIM 00pa-
30M (MpUMEYaHUs), JTUOO YTOUHSIOTCS, TOJIKYIOTCS, MOPOXKIAsi CIIOKHbIE 3aKOHO-
JaTeNbHble KOHCTPYKIMU (IIPUIOKEHUS).

WneanbHoe coueTaHue conepxanus U GopmMbl (B JAHHOM ClTyyae MCKIIOUe-
HUA U cTpykTypHOU ennHuiel HITA) He Bcerna JoCTMKMMO, @ MHOTAA M HELlele-
CO00pa3HoO.

[lo MHeHMIO couckarens, HauboJjee NMparMaTiYHbIM U ONTUMAJIbHBIM CIIO-
coboMm BHenpeHus uckmoueHuss B TekcT HIIA cmyXuT Takoll TEXHUKO-
IOPUINYECKUM (PeHOMEH, KaK 3aKOHOZaTeNnbHas oroBopka. [logobHoe MOxHO 00b-
SCHUTb TEM, YTO 32 CYET OTOBOPKHU JOCTUTAETCS MAKCUMAJIbHOE TPUOIMKEHUE HC-
KJIFOYEHHS K MPaBUILy, B TOM YHUCJIE, YTO HEMAJIOBAXXHO, U B OJJTHOU (ppazeosioruye-
CKOM €UHMIIE TEKCTAa. B 4aCTHOCTH, B OJTHO M TO K€ NPEJIOKEHUE MOKHO BKIIIO-
YUTh U MIPABUIIO, U UCKIIFOUEHUE U3 HEr0. JTO B CBOIO OYEPENlb CO3JAEeT ya00CTBa
JUId CyOBEKTOB pealn3alliy IpaBa, MO3BOJISSA JaKe BHU3YaIbHO ONPEAEISTh HC-
KIIFOYEHHUE U3 €IMHOTO MpaBUJIa.

HNmeHHO oroBopka, obecneuuBasl TEKCTYaIbHOE M CMBICIIOBOE €IMHCTBO
NpaBWiia U HUCKIIOUEHHsI, OOYCIIOBIMBAET BBINOJIHEHHE TPEOOBAaHUS O TOM, UYTO
«IIPABUJIO JOJDKHO M3JIAraThCsl 10 UCKITFOUECHUS.

[Ipu3HaBasi TOCTOMHCTBa OTOBOPKM KaK HAWIYYILEro crocoda BHEIPEHUS
uckiroueHus: B HITA, He cTouT Bce e CUMTaTh OrOBOPKY MACAIBHBIM CPENCTBOM
buKcay NCKIFOYCHUH.

31ech X0Tenock Obl 00paTUTh BHUMAHKUE HA TO, YTO MHOTHE OTOBOPKU HOCSIT
NpeeabHO IMPOKHUN Xapakrep. B wactHocTH, B Tekctax HIIA Hepenko BcTpeua-
IOTCSl Takue (OPMYJIMPOBKU (B pa3IMUYHBIX BapHalMAX), KaK «3a UCKIIOUEHUEM
CJIy4aeB, YCTAHOBJICHHBIX MEXIYHApPOIHbIM H0roBOpoM Poccuiickon denepanum
win QerepaabHbIM 3aKOHOMY, «3a UCKIIIOYEHHUEM CITy4aeB, YCTAHOBJIECHHBIX (efie-
paNbHBIM 3aKOHOMY, «3a MCKIIFOUEHHEM CIIy4acB, MPEAYCMOTPEHHBIX ACHCTBYIO-
LM 3aKOHOJATEIbCTBOMY

Takue OroBOpKM UrparoT OTPULIATEIBHYIO POJIb, IPU KOTOPOU COBEPIIEHHO
UTHOPHUPYIOTCSI CII0’KHOCTH, CBSI3aHHBIE CO 3HAaHMEM M y4eToM aOCOJIOTHO BCEX,
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re-nm10o0 3apUKCUPOBAHHBIX MCKIIIOUEHHI, CO3/IAl0T HEHYKHYIO KaBep3HOCTh MPHU
peaM3alyy IpaBa U IETEPMUHUPYIOT HETATUBHOE OTHOLICHHWE K UCKIIOYECHUSIM B
LIEJIOM.

B uerBeproii raBe Broporo pasznena «CyneOHasi MPaAaKTHKA M HUCKJIIOYe-
HHMS B NPaBe: aCNeKThl B3aMMOCBSI3W» OTMEUYAECTCS YHUKAIBHOCTh KOPPEISLINN
UCKJTIOUYEHUN ¢ CyAeOHOM MpaKkTUKOH. ITO OOYCIOBJIEHO TEM, YTO CyAECOHYIO
MPAKTUKY CIIEAYET TPAKTOBATh KaK CUHTE3, BKIIIOUAIOUIUM B ce0si CyaeOHOe MTPpaBo-
TBOPYECTBO, Cy/I€OHOE TOJKOBaHHE, MPABOIIPUMEHEHHUE, a TAaKKe CYJNCOHBIM KOH-
Tposib. C yKa3aHHBIMHU PA3HOBUAHOCTSIMU CYJIEOHOM JESITeIbHOCTH KOPPECTIOH M-
PYIOT TaKH€ aKThl, KaK Cy/I€OHbIE MIPELEACHTHI, PABOBBIE MO3UIINH, TPABOIIPUME-
HUTEIbHBIE AKThI, & TAKXKE aKThl CyJIEOHOTO KOHTPOJIS.

B npoekuyn B3auMOCBsI3U Cy/1I€0HON MPAKTUKH C MPABOTBOPYECTBOM B JTUC-
CEpTallMy BBIPAYKAETCS COMMIAAPHOCTH C MO3MIMEN YYEHBIX, CUUTAIOLIUX, YTO CY-
neOHasi BIAacTh COCOOHA BBINMOJIHATHE HOPMOTBOpYECKyto (pynkuuto (M. H. Map-
yeHko, B. /1. 3opbkun, [1. A. I'yk).

Pe3ynbraToM peanmzanuu 3Tol (PYyHKUMHU CIYXKHUT CO3/IaHUE NPABOBOM HOP-
MBbI. JlaHHBIE HOPMBI HAXOJSAT CBOE BBIPAKEHHUE B TAKOW IOPUAUYECKH 3HAYMMOMN
dopme, Kak cyneOHBIA HpELEeIeHT, CO3/1aHue KOTOPOro — MPEepOoraThBa BBICIIMX
CyAeOHbIX opraHoB rocynapcta. CyneOHOe NpaBOTBOPUECTBO COOTHOCHUTCS C CY-
NeOHBIM HOPMOTBOPUYECTBOM Kak (opma (IpeueseHT) U cojepkaHue (ropuaude-
CKasi HOpMa).

ABTOp 000CHOBBIBAET COOCTBEHHYIO TOUKY 3PEHUS, B COOTBETCTBUU C KOTO-
POl MMEHHO HOPMBI-UCKIIFOYEHHUS JTOJDKHBI MPEBATUPOBATh B CyJAEOHOM HOPMO-
TBOpYECTBE, MO0 CO3/1aHHAs BHICUIMM CYJEOHBIM OPraHOM HOpMa anpuopu Mpen-
CTaeT B KAUeCTBE MCKJIFOYEHHUSI U3 TOTO MpPaBUIia, KOTOPOE U MOABEPrajioch Cyaeo-
HOMY PACCMOTPEHHIO.

CynebHasi HOpMa-UCKIIIOYEHUE XapaKTEpU3YyeTCsl CIEAYIOIMMHU KayecTBa-
MU: a) 00J1aJaeT KOHKPETU3UPYIOIIMMU CBOMCTBaAMH; 0) HEMOCPEACTBEHHO CBsI3a-
Ha C PaCCMOTPEHHUEM CYJIOM KaKOro-JIn0o Kazyca; B) MpearnosiaraeT (Kak U BCIKOE
UCKJIIOUYEHUE) AJIbTEPHATUBHBIN MPABUITY BAPUAHT PETIaMEHTALIUH.

B aMccepranimoHHOM HCCIEIOBaHUM MPUBOJSATCS MPUMEPHI CYINEOHBIX aK-
TOB, YUPESKAAOLUMX U (GOPMYIUPYIOIIUX HOPMbI-UCKITFOUEHHUSL.

HemanoBaxkxHoe 3Haue€HHME OTHOCHTENIBHO HCKIIIOYEHHI HMMeEeT cyaeOHOoe
ToJIKOBaHHE. OHO OCBEIIAET TaKUE ACIEKThI, KaK: MOTEHUUAIbHAS BEPOSTHOCTh
HaJIM4YMS UCKITIOYEHUI U3 paBUiI B cpepe MpaBoOBOM perflaMeHTalliu; O0bsICHEHNE
CYTH U CMBbICJIa UCKIIIOUEHHUS; OCOOCHHOCTH peaii3allii UCKIIOUEHUN B JAesATelNb-
HOCTH Cy/[a.

Hano ormetuTs, 4TO Cya HUKOIIa HE OTBEPrall CaMy HMJICH0 CYIECTBOBAHUS
uckioueHuit u3 npaswil. Tak, Koncruryimonnsiii Cyn PO B cBoMx akTax HEOIHO-
KpPaTHO HCIIOJIB30BAJI CaMO TOHSATHE «UCKIIFOUEHUEY, NOIyCKas, HaupHuMep, BO3-
MO>KHOCTb UX YCTAHOBJICHHUS JTMOO OOBSBIISS, YTO TO WM MHOE MPEANMCAHUE BbI-
CTyMaeT, IO MHEHHUIO CY/1a, UCKIIIOYeHHEM. AHAJIOTUYHBIM 00pa3oM TEpIUMO Olle-
HUBAIOT MPUCYTCTBUE UCKIIOYEHUI B mnpaBe BepxoBHbii Cyn PD u aeiicTBoBaB-
MM 10 MOMEHTAa ero yrpa3aHenus Beiciimit Apoutpaxusiii Cyn PO.
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TonkoBaHue BBHICIIUMH CYA€OHBIMH OpraHaMHU UCKJTIOUEHUN CBSI3aHO TJIaB-
HBIM 00pa3oM C Pa3bsCHEHHWEM TOW WM WHOW TEPMUHOJOTMYECKOl (hOpMBI BO-
TUTOIICHUS TIOHSATHUS «UCKITFOUEHUE B paBe». [1lojo0HOe, HECOMHEHHO, BaXKHO, HOO
MMEHHO B COOTBETCTBYIOIIMX TEPMUHAX HCKIIIOUEHHE OOBEKTHUBUPYETCS B aKTaxX
IIPaBOTBOPYECTBA.

TonkoBaHME UCKIIOYEHUN HE UMEET YMO3PUTENBbHBIA XapaKkTep, HEMOCPE -
CTBEHHO OTPaXKasich B pab0Te HIKECTOSIIUX CYJAeOHBIX OpraHoB. J{Jisi TOro 4ToOb
PUMEHUTH HOPMY, COJEPKAIILYI0 UCKITIOYEHHE, CY/ JODKEH YSICHUTD IS ceOsl U
Pa3bICHUTD JJISl IPYTHX, MOYEMYy TOT WM MHOM ciydail (0OCTOSITENLCTBO) BOC-
MIPUHUMAETCS KaK UCKJIFOUEHHE U3 TTPaBUIIA.

[IpaBonprMeHeHre Kak OCHOBHasi ¢opMma BBINOJHEHUS CYJaMH CBOMX
(GYHKIMN HE MOXET BBITIOJIHATHCSA 0€3 UCKITIOYEHUI, MO0 B TPOIIECCE paccMOTpe-
HUS Jieia CyAbsl 3HAKOMHTCS C TOPA3UTENIbHO IIMPOKUM CIIEKTPOM OOIIECTBEHHBIX
OTHOIIECHUW U Pa3HOPOJHBIM COCTABOM MX YYACTHUKOB. Peanm3aius nCKIFOUeHUI
B JIOMUHAHTE CBOEU BBICTYIAET JJIs CyJa B KAUECTBE AJIbTEPHATUBBL, MO0 JJIs1 KOH-
CTaTallud W PA3PELICHUS WCKIIOYEHUM HYXKHBI IPABOBBIE IIOJOXKEHUS OTHOCH-
TENBHO OINPENEIEHHOTO XapaKTepa, peaan3auus KOTOPbIX 3aBUCUT OT YCMOTPEHUS
MPABONPUMEHUTENA — CyAbH. HarnmsaHbIM, XOTd, KOHEYHO, HE €IWHCTBEHHBIM
OPUMEPOM peaTM3aluU UCKIIIOUEHUH B CyA€OHOM AEATEILHOCTH BBICTYIAET CT. 64
YK PO, cyTb 1 3BOIIOLUSA KOTOPOM, NOJKPEIUIEHHAS. B TOM YHCIIE KOHKPETHBIMHU
JAHHBIMU Cy/1I€OHOM CTaTUCTUKH, ITPEJCTABJIECHA B JUCCEPTALIUU.

CyneOHbIl KOHTPOJIb B OTHOILEHUH HUCKIIOUYEHUH MMEET AyaUCTUYECKYIO
OpUPOAY: C OJHOW CTOPOHBI, 3TO CyACOHBII HOPMOKOHTPOJIb, T.€. KOHTPOJb 3a
HOPMaMH, B KOTOPBIX (PUKCUPYIOTCS UCKITIOUEHHS, C IPYTOM — KOHTPOJIb 32 peab-
HBbIM MPUMEHEHUEM HCKJIFOYEHUH KaK CyJaMH, TaK UHBIMHU YTIOJIHOMOUYEHHBIMHU Ha
TO CYyObEKTaMHU.

Peakuust BbICIIMX CyA€OHBIX OPraHOB Ha MPUCYTCTBUE UCKIIIOUEHUH B MO-
JIOKEHHUSIX HOPMATUBHBIX aKTOB OOJAaET OCHOBOIIOJIATAIOIIUM XapaKTepoM, Jie-
TUTUMUPYS UCKITIOUEHHSI TM00, HA00OPOT, OTpHUIIas TPABOMEPHOCTb MOCIETHUX.

Hepenko HOPMOKOHTPOJIb 32 UCKIHOYEHHUSIMH, OCYIIECTBIISEMBIA BBICHIMMHA
CyA€OHBIMH OpraHaMH, NIEPEKIIMKaeTCs ¢ eATeIbHOCThI0 EBponelickoro cyna 1o
IpaBaM 4eJI0BeKa.

Bwmecrte ¢ Tem, 1 B 1MCCEPTALIMOHHOM HMCCIIEOBAHUM €CThb COOTBETCTBYIO-
e MPUMEpPbI, CyIeOHBII HOPMOKOHTPOJb OCYIIECTBISICTCS M CyJamMH OOIei
IOPUCIIUKIIMHI, B TOM YHCJI€ U Ha YPOBHE CyOBEKTa (hefeparivm.

HenocpenctBeHHO cyneOHBIA KOHTPOJIb 32 UCKIIIOYEHUSIMHU CBSI3aH C KOH-
TPOJIEM BBIIIECTOSAIIEH Cye0HON MHCTAHIIMEHN 3a HIKECTOSIEH, a UMEHHO 3a 3a-
KOHHOCTBIO 1 0OOCHOBAHHOCTBIO MPUMEHEHHSI UCKIIIOUEHHU. ITO 0COOEHHO aKTy-
QJIBHO B CWJIY JUCHO3UTHUBHOW NMPUPOABI TOMUHHUPYIOUIETO YHCIA UCKIFOYEHUI.
Kpowme Toro, cynbl B paMKax CBOMX IMOJIHOMOYUI KOHTPOJIHMPYIOT PEATU3ALINIO UC-
KJIFOUCHUIM OpPraHaMHu WHBIX BETBEM I'OCYNApCTBEHHOM BJIACTH, a TAKXE OpPraHOB
MECTHOTO CaMOYIIPaBJICHHS.

B nuccepranuy MMEOTCS MHOTOYMCIIEHHBIE M pa3HOOOpa3HbIe MPUMEPDI
TOT0, KaK CyJbl pa3JIMYHbIX 3BE€HbEB M YPOBHEH cyneOHoN cuctemsl Poccun nu-
00 corjamaauch ¢ KOHCTATalMeH MCKIIOYCHUM, U100 OTMEHSIIH aKThl COOTBET-
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CTBYIOILIUX OPTraHOB, B KOTOPHIX HEOOOCHOBAHHO YCMATPUBAINCh HCKIIOYCHHUS
U3 MPaBUIL

Paznen III nuccepranmronnoro uccnenoBanvs « AHCTpyMEHTAIbHBIH aHA-
JIM3 MCKJIKYEHUH B MpaBe», COCTOALIMI U3 YeThIpEX IJIaB, HAIIPABJIEH Ha pac-
KPBITHE CYIIIHOCTH UCKJIFOUEHUH KaK 0cO0O0ro MpaBOBOrO MHCTPYMEHTApUSI.

IlepBas rnmaBa Tperbero pasnena «llesieBoe mpegHasHavYeHHe HCKIIIOYe-
HUH B NPaBe» OCHOBaHA Ha TOM, YTO UMEHHO LIEJIY, IOCTABJICHHbIE MEPe]] UCKITIO-
YEHUSIMH, CBUJICTENLCTBYIOT 00 MX OOBEKTHBHOM MPHUPOJE, YKA3bIBAOT HA COOT-
BETCTBUE MCKIIIOYEHUI MOTPEOHOCTSM OOIIECTBEHHOIO PAa3BUTHUS, MHTEpECAM IO-
CYAapCTBa, COLUMAIIBHBIX IPYII, OTAEIBbHON JIMYHOCTH.

ABTOp 0c000 OroBapMBaeT, YTO HAIMYME HCKIIIOYEHUS W3 MpaBWiia HE
JOJDKHO SIBJIATHCS caMoLenblo. VICKITIOUeHHs CO3Aat0TCs U IPETBOPAIOTCS B AKU3Hb
Ui opranu3anuu 3((HEKTUBHON MOJIENH PAaBOBOTO PEryIMpoBaHus. TeM cambiM
UCKJTFOYEHUE HEMBICIMMO O€3 LEJIENOoIaraHus; 3a CHET UCKIIFOUEHUI Y YITOJITHOMO-
YEHHBIX JIMI] BO3HUKAECT MOTEHIMAJIbHAS BO3MOXHOCTh JOCTHKEHUS COLIMAIBHO
3HAYUMOM 11e71; 00Jiee TOro, HEKOTOphIE LENH (MPOUUTFOCTPUPOBAHHBIE B TUCCEP-
TaIK) MOT'YT OBbITh JOCTUTHYTHI TOJIBKO MOCPEACTBOM PEATU3ALUHN UCKITIOYECHU.

OTIMUUTENBHBIM CBOMCTBOM IIEJIEH, CTOSIINX Mepe]] UCKITIOUEHUSIMH, SIBIISI-
ercs YTWIMTAapHas HalpaBJI€HHOCTb, Cyry0O MpPaKTHUECKOE IperIHa3HauYCHHE.
C 3TUM BO MHOI'OM CBsI3aHa CIIOCOOHOCTh MCKJIIOUEHMI KOHKPETU3UPOBATh IOJIO-
YKEHMsI IPABOBBIX HOPM. OJTHAKO HEJIB3sl COITIACUTBHCS C TEM, YTO KOHKPETU3ALUs
IOPUINYECKUX TPEANUCcCaHni — 00s13aTeNbHAas LEeNIb O€3YCIOBHO BCEX MCKIIFOUEHHH.
HexoTtopble MCKITIOYEHUS] HE KOHKPETHBI, a, HAPOTUB, MPEJEIbHO a0CTPaKTHBI,
YTO TO3BOJISIET JIOCTUraTh 0000IIEHNH, TaKKe HEOOXOIUMBIX B MPOIECCE MPaBO-
BOI'0 PEryJMPOBaHUSL.

beccniopHO TO, YTO aOCONIOTHOM 1IEJIEBOM YCTAaHOBKOW BBICTYIAE€T HAIlpaB-
JICHHOCTb MCKJIFOUEHUI Ha 00eClieYeHre U YAOBIETBOPEHHUE 3aKOHHBIX UHTEPECOB
cyObekTOB. O HEMOCPEICTBEHHOM YCTPEMIIEHHOCTH MCKIIIOYEHUIH Ha OXpaHy U 3a-
IIUTY 3aKOHHBIX UHTEPECOB YYACTHUKOB MPABOBBIX OTHOIIEHUI HEIBYCMBICICHHO
CBHUJIETEJILCTBYIOT (POPMYIMPOBKH COOTBETCTBYIOIIMX MPABOBBIX akToB. [Ipu 3TOM
UCKIIFOYEHHUS HE MPOCTO 00ECTIEYMBAIOT HAJUIEKAIYIO PEaTU3alii0 HHTEPECOB, HO
¥ TTO3BOJISIFOT BKJIFOYATh MOCIIETHUE B OPOUTY MTPABOBOIO PETyIUPOBAHUS.

OCoOEeHHOCTBIO 1IETIEBOr0 NpPEAHA3HAUYEHUSI MCKIIOUEHUM CIYXXHUT TO, 4TO
OHHU B IOMMHAHTE CBOEW HAlpPaBJIECHbI HE CTOJIbKO Ha CUHTE3WPOBAHUE HHTEPECOB
Pa3HOPOJIHBIX CYOBEKTOB, CKOJIBKO Ha COAJaHCUPOBAHHWE HWHTEPECOB JMYHOCTH,
00I111ecTBa ¥ TOCYAapCTBa.

[locnenHee cTaHOBUTCS BO3MOXKHBIM BCJIEAICTBUE 0COOOT0O pojia COYETAHUS
HOPMATUBHOCTH IIPaBa U UCKITIOYEHUI B TIPaBE.

HckmroueHns: mO3BOJISIOT JIEralbHBIM 00pa3oM  «pa3/IBUHYTh» HOPMAaTHUB-
HbIE PaMKH MpaBa, HE Mocsrasi Ha caMy HOPMAaTUBHYIO MPUPOAY MOCEIHEro, Ccle-
JaTh ero 0oJjiee BOCIIPUMMYUBBIM K SIKOHOMHYECKUM, COLUUAIBHBIM, TyXOBHBIM U
UHBIM (paKTOpaM pealbHOM >KU3HH, MAaKCUMAIbHO YYHTHIBATH OOBEKTUBHBIC W
CYOBEKTHBHbIE OCOOEHHOCTH MOCIIEAHUX.
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B sTOM KOHTEKCTE 1eNh UCKIIOUEHUN — oOecreunTth auddepeHImpoBaH-
HOCTh M OIEPATUBHOCTH TPaBa, YTO B KOHEYHOM HMTOT€ JACT BO3MOXKHOCTBH JO-
OUTHCST HANOOJBINEH TTOTHOTHI M A3((HEKTUBHOCTH TIPABOBOTO PETYIMPOBAHMUS.

[TomoOHBI pe3ynbTaT ONTHUMAJICH MPH HAIMYAHA M COUYCTAHWH MHOXKECTBA
(bakTOopoB, Cpeau KOTOPHIX OCHOBOIOJIATAIOIIMN — MPOrPECCUBHOCTh M T'yMaHU-
CTUYECKas HaIllPaBJICHHOCTh MpaBa.

Wckmrouenusi, copeprkaiiecs B COBpEMEHHOM POCCUMCKOM IpaBe, OTBeYa-
10T KPUTEPUSIM TIPOrpecca, IEMOKpAaTUM U rymMaHu3ma. Tak, B HEKOTOPBIX HOpMa-
TUBHBIX aKTaX UMEIOTCSI HETIOCPECTBEHHbIE MPEANMMUCAHUS, ONPEEISIONINE r'yMa-
HUTAPHYIO HANPABJICHHOCTh HUCKIIOYEHUM, HAILIEJICHHOCTh UX HA OXpaHy CaMoro
(bu3nyecKoro ObITHS YeloBeKa.

B nmanHOM KOHTEKCTE yMeCTHO OyJeT 3aMETHTh COOTBETCTBHE YaCTH HC-
KITFOUEHUI KOHIICTILIUY, CBSI3aHHOW C FOPUIMYECKON OE€30MaCHOCThIO CYOBEKTOB
npasa (A. A. Domun).

Ecnu roBoputh 00 00111€ii OCHOBHOM 1IEJIH, XapaKTEPHOU ISl BCEX MCKIIIO-
YCHHUH - ATO MPUBHECEHUE B MPABOBOC PETYIMPOBAHUE CHPABEJIMBOCTA U TyMa-
HHU3Ma.

JlocTikeHue CrpaBeNTUBOCTH CITYKHUT HE TOJIBKO 1IEJbI0, HO OJTHUM U3 OC-
HOBHBIX YCIJIOBHI MOSIBJIICHUS] CKJIIOUEHHH B mpaBe. Peakiiys rocyapcTBa 10JKHA
COOTBETCTBOBATH KaK MOBEJACHUIO, TaK U JIMUHOCTU CYOBEKTa, YCIOBUAM €T0 KH3-
HU, OOCTOSTEIILCTBAM COBEPIIICHUS JCSIHUS U TIPOUYUM MHOTOUMCIIEHHBIM U Pa3Ho-
00pa3HbIM peasbHbIM (pakTopaM. JIJisi MaKCUMaIbHOTO U BCECTOPOHHETO UX y4eTa
U HYXHBl HUCKJIIOUEHUS U3 €AMHBIX MPaBWI, UOO0 OOIUMHU TPeOOBAHUSIMA HEBO3-
MO>KHO peryIaMeHTHPOBATh BCE MHOTooOpasue ObITHs. B mpoTUBHOM ciydae rocy-
JAPCTBEHHO-TIPABOBOE BO3JICHCTBHE OYET B KOHEUHOM UTOT€ HECTIPABEITUBBIM.

['ymanm3M, paBHO KaK U CIIPABEUIMBOCTD, OJTHOBPEMEHHO SIBIISICTCS | IIETIe-
BBIM TTpeTHA3HAYCHUEM, U HICTOYHUKOM HMCKJTFOYCHUH B TIPaBe.

B mpoeknum K WCKITIOYEHWSIM TyMaHHW3M HauOoJiee SIPKO pealm3yeTcsl B
YIrOJIOBHOM M aJIMUHHUCTpaTuBHOM mpaBe. [lomoOHoe monokeHue o0yCIOBICHO
BO3MOKHOCTBIO TIPUMEHEHHS JOCTATOYHO JKECTKUX CAHKIIMN TPH HACTYIUICHUH
YTOJIOBHOW WJIM a]MUHUCTPATUBHOM OTBETCTBEHHOCTU M, KaK CIIEACTBUE, HEOOXO-
MO 0c000M 3alTUTHI MPaB JIUYHOCTH TIPU OCYIIIECTBICHUU PEMPECCHH.

Cowuckarenb OTMEYaeT, YTO, IPU3HABAS MPUOPUTET MPUHITUIA TYMAHU3MA,
HE CTOWT BCE )K€ a0COIOTU3UPOBATh 3HAYCHUE TIOCIIETHETO B c(hepe FopUIMIecKoit
OTBETCTBEHHOCTU. B OT/IENBHBIX CITydasx MCKIIFOYCHHS MPEICTaBISIOT co00i J10-
MIOJTHUTEJIbHBIE, 0OJIee KECTKHE, TI0O CPABHEHUIO C OOIIMMH, MEPhI OTBETCTBEHHO-
CTH, HEOOXOUMOCTh KOTOPBIX OOBACHSAETCS KaKk TPEOOBAaHUSMHU IPHUHIIMIIA CIIpa-
BEJTUBOCTH, TaK U COOOPAKEHUSAMH YTUIMTAPHOH TIeTIECO00Pa3HOCTH

[IpuMeHUTETBPHO K MCKITFOYCHHUSIM MOYKHO PacCykJIaTh M O TaK Ha3bIBac-
MBIX «YaCTHBIX IIEJISIX», COMYTCTBYIOIIUX OCHOBHBIM M CIIOCOOCTBYIOIIMX WX
JOCTH)KCHHIO.

ABTOp TIOTYEPKUBACT, UTO «IACTHBIMH IEIISIMID UCKITFOUCHHH CIICTyeT CUH-
TaTh J03BOJICHUS U orpaHnyeHus. [1o00HbIN BBIBOA OA3UpyeTCss HA TOM OYEBH/I-
HOM (pakTe (MOATBEP>KIEHHBIM MTPOBEACHHBIM BBIIIIE KJIaCCH(PUKAITMOHHBIM aHAJTH-
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30M), YTO UCKJIIOYEHMS MO OTHOIICHHWIO K TPaBWJIaM BCErJa BHICTYNAIOT B BUJE
7100 103BOJICHUS, THOO OTPAaHUYUCHHS.

Ot 1enieBoi HaMPaBICHHOCTH UCKIIOYEHUM, CBSI3aHHOM C HAJTMYMEM B Kaye-
CTBE IICJTU JTO3BOJICHHS JINOO OTPaHUYCHUS, 3aBUCUT WX (YHKIIMOHAILHAS HATrPy3-
Ka. OyHKIWY, BBINOIHAEMbIE HCKIIFOUEHUSMH, MOKHO THUIIA3UPOBATh HA CTUMYJIU-
PYIOIIKME U OTPAHUYUTENBHBIE; TAPAHTUPYIOIIUE U KOMIIEHCAIIIOHHBIE.

Harmucanue BTOpO# 11aBbl TpeThero paznena «VCK/IoYeHns B MpaBe Kak
IOpUIMYECKHEe CPeICcTBA» 00YCIOBICHO HEPA3PHIBHOM CBSI3bIO0 TAKMX KaTErOpuUH,
KaK 1emu u cpeactBa. COOTBETCTBEHHO, LENH, CTOALIME NEPE] UCKIOYCHUSIMMU,
JNETEPMUHHUPYIOT HEOOXOIMMOCTh B OCOOBIX CPEJICTBAX UX JOCTHKEHUS, B KAYECT-
BE€ KOTOPBIX M BBICTYNAKOT HUCKIIOYEHMs. VICKIOYeHHs, Kak yKe OTMEYalloCh,
BKJIIOUEHbI B MHCTPYMEHTAJIbHYIO KOHIICTIIMIO TpaBa, SIBISSCH IOPUANYECCKUMHU
CpeJICTBaMU, HAIIPaBJICHHBIMHU Ha MOBbIIICHHUE Y3P(HEKTUBHOCTH JICHCTBHUS IIPaBa.

Comuckarenb JienaeT BbIBOJ, YTO MHCTPYMEHTAIIbHAS MPUPOIA UCKIFOUEHUI
XapakTepHa sl Bcer conmanbHOM cdepbl. FOpunnueckue cpeacTBa-uCKItOUeHus
HAXOJAT CBOE 3aKpEIJIEHHE B HOPMaXx IpaBa, YTO AETEPMHHUPYET OCTAHOBKY BO-
mpoca 0 MeCTe MCKIIOYCHHM B MEXaHU3ME IPABOBOIO PEryJIMpPOBaHUS (Janee —
MIIP).

B3sB 3a ocHoBy nonnmanue MIIP kak COBOKYIMHOCTH HOPMATUBHO O(OpM-
nennbix opuanueckux cpencts (C. C. Anekcee, A. B. Manbko, K. B. llynau-
KOB), JUCCEPTAHT MPEJIAracT CAeIyIONyl0 KOHCTPYKIIMIO: a) IOPUIUUECKUE CPE-
CTBa (PUKCUPYIOTCSI B HOpME IpaBa; 0) HOPMBI MpaBa BhIPAKAIOTCS B BUJIE TPABUI
7100 MCKITIOYCHUI; B) BCE IOPUAMUYECKUE CPEICTBA (BHE 3aBUCMMOCTU OT Ha3Ba-
HUS, 1IeJIeTIoNaranrs U QyHKIIMOHATBHOM MPUHAIIEKHOCTH) MPEICTABIISIOT COO0i
100 MpaBuiia, TMOO UCKITFOYCHHUSI.

Jlyali3m UCKIIFOYEHUH 3aKJII0YaeTCsl B TOM, YTO, C OJTHOM CTOPOHBI, UCKITIO-
YyeHUs (Hapsiay ¢ MpaBUJIaMH) OTHOCSITCSI K TIEPBUYHBIM (OTIPABHBIM, UCXOIHBIM,
0a30BbIM) IOPUIUYECKUM CPENICTBAM, U3 KOTOPBIX (POPMUPYIOTCSI BCE MHBIE IOpPU-
nudeckue cpeacta. [lomobHoe ymozakioueHue OOBSCHSETCS TeM, 4TO HOopMa
npaBa, Kak HayaJibHbIA KoMioHeHT MIIP, npeacraeT b0 Kak mpaBuiio, JIMOO Kak
VCKJIFOUEHUE.

C npyroii CTOPOHBI — UCKITIOUEHUE 0OBEKTUBUPYETCS KaK CaMOCTOSITENILHOE,
aBTOHOMHOE CPEJICTBO, 3aHuMaroIee cooctseHHoe mecto B MITP. Takoe cpencto
KOHIICHTPHPYET B ceO€ OTIMYUTENbHBIC MPU3HAKKA HUCKIIOUEHUH, YTO TPHUIACT
ATOMY WHCTpyMeHTaputo cnermduueckuii xapakrep. [locnennuit Beipakaercs, B
YaCTHOCTH, B 0COOOM MEXaHHM3ME BO3JICHCTBHUS HAa YHU(DUIIMPOBAHHBIC U AJPECO-
BaHHBIC KO BCEM CTaHJapTaM PETyJisiliid, B 00JICUEHUH B CIICIIUATBHYIO TEPMUHO-
JIOTHIO M, YTO CaMO€ TJIaBHOE, B HAIIPABJIEHHOCTH Ha JOCTH)KEHUE CTOSIIMX MEPEes
VCKJIFOUYCHUSIMU LIEJICH.

OTIMYUTENBHBIM Ka4YE€CTBOM CPEACTB-UCKIIFOUEHUN CITYKUT TO, YTO OHU BbI-
CTYIAIOT TOJILKO B BUJI€ CPEACTB-UHCTPYMEHTOB, (PUKCHPOBAHHBIX B HOPME MpaBa
Y BBIPAXKAIOIIUXCS B HOPMAaTHBHOM aKTe.

[TonoOHOro posa BocHpusiTHE UCKIIFOUEHHM 0003HaYaeT HEBO3MOXKHOCTh UX
CYLIECTBOBaHMSI KaK CPEJICTB PABOPEATU3ALIUH.
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CpencTtBa nmpaBopeain3aliid HE MOT'YT U HE JTOJDKHBI CO3/1aBaTh HU MPaBUIL,
HU TeM OoJiee UCKITIOUYEHU U3 HuX. VMIX Muccusi, 1 OHA MPEACTABISETCS YPE3BbI-
YaifHO BayKHOM, — PAKTUYECKOE BHEJIPEHUE B )KU3Hb HOPMATUBHBIX YCTAHOBOK.

Peub maer He 00 OTpUILIAaHMU CPEICTB MPABOpPEATU3AINU, @ O PACCTAHOBKE
IPUOPUTETOB BOOOILE, U MO OTHOLIEHHUIO K TOMY, YTO MOYKET CUMTAThCS CPEICT-
BOM-HCKJIFOYEHHEM, B YaCTHOCTH. B IuccepTaliMOHHOM MCCIIEN0BaHUM IIPUBOANT-
Csl IIPUMEP, HAIVIAIHO WIITFOCTPUPYIOLIMIMA, YTO pealn3alus UCKIIFOUEHHS BO3MOXK-
Ha TOJIbKO TOI/A, KOI'Zla CYILIECTBYET IEHCTBYIOIIUI HOPMAaTHBHBIN aKT, B KOTO-
POM, COOTBETCTBEHHO, IMEETCS HOPMa, COJIEPIKAILAsl UCKITFOUEHUE.

Couckarens OTMEYaeT, YTO CPEICTBA-UCKIIOYECHUS JIOJDKHBI PEAM30BBI-
BaThCsl JIMILIL B TOM CIIy4dae, €ClIM MCYEPHaH IOTEHIMAJ IIPABWI U €IUHCTBEHHO
BO3MOKHBIM CIIOCOOOM JTOCTHKEHHS LIENU SBISIETCS NPUMEHEHHE TaKOro CPeCT-
Ba, KaK UCKJIOUYeHHUE. J[aHHBII BBIBOJ HaXOAUT CBOE HEMOCPEACTBEHHOE MOATBEP-
JKICHHE B AKTE OJHOTO M3 BBICIIAX CyICOHBIX OPraHOB CTPAHbI .

OpnHako peaKocTh (MPU CPABHEHUHM C MPABUJIAMH) peaTh3aliii UCKIIOYCHUA
B MIIP He 0003HayaeT MpUUYUCIIEHUS UX K TaK Ha3bIBAEMbIM HEOCHOBHBIM (BCIIO-
MOTaTeJIbHbIM) FOPUINYECKUM CPEICTBAM.

CpencrBa-uCKIIIOUEHUs], OECCIIOPHO, OTHOCATCSI K OCHOBHBIM IOPUINUYECKUM
CpeAcTBaM, O YEM CBUJETEIBCTBYET, B YACTHOCTH, YCTOMYMBO CIIOKMBILIUICS U pe-
albHO (DYHKLMOHUPYIOIIMN PEKUM HCKIIOYEHUI. DTO peXUM, OCHOBAHHBIM Ha
peanu3alny CpeICTB-UCKITIOUEHUH, XapaKTepHbIM 711 IIpaBa B 1I€JI0M, 00ecreyu-
BAaIOIIMK B pe3yJbTaTe COYETaHHsl aOCTPAKTHOTO U KOHKPETHOIO MaKCHUMAaJIbHO
noJiHoe U 3(HEKTUBHOE PETyIMPOBaHUE OOIIECTBEHHBIX OTHOIIICHHUH.

Takum 00pa3om, UCKITFOUEHHE — OCHOBHOE FOPUAMYECKOE CPEICTBO UHCTPY-
MEHTAJIBHOTO XapaKTepa, aKKyMyJIHpyHollee B ce0e KayecTBa UCKIFOUEHUN U MO-
TOMY SIBJISIFOIIEECS €MHCTBEHHO BO3MOXKHBIM CIIOCOOOM JOCTHKEHUSI OTIPEIEIICH-
HBIX LIEJIeH, IETEPMUHUPYIOUIEEe HAIMYKE 0COO0Tr0 MPAaBOBOIO PEXKUMA.

Tpetbst rnaBa Tpethero pazaena «AcK/IoYeHus: Kak nMpueM pHandecKoil
TeXHUMKH» HAIpaBJIcHa Ha OCBEIICHWE MECTAa W POJIM HCKIIOUYEHHWW B apCeHase
ropuanyeckor TexHuku (aanee — KOT). ABTop moguepKuBaeT, yTo TPaAUIIMOHHOE
BOCIIPUATHE UCKIIIOUEHUI Kak mHCTpyMeHTapus OT He cHmkaer ocTpoTy Bonpo-
COB, JIETEpPMUHHUPOBAaHHbIX HamuuueM uckimoueHuid B FOT, u tem Gosee He mpe-
ISATCTBYET U3YyUYCHUIO HOBBIX MPOOJIEMHBIX acnekToB cooTHoenus KOT u uckmo-
YEHH B TIPaBe.

B nepByto ouepens couckarenb CUUTaeT HEOOXOIUMBIM O€3yCIOBHOE OTHE-
CEHHUE MCKIIIOUCHHMM K mpaBoTBOpueckoi cocrapiitromiet FOT. Kak moarsepxie-
HUE MPUBOJIUTCS CIACAYIOMIMNA alropuT™: 1) UCKITIOYEHHE HOPMATHUBHO OPOPMIIS-
€TCsI TOJIBKO 3a CUET NMPABOTBOPYECTBA — B MPOLIECCE MPABOTBOPYECTBA CO3IAIOTCA
HOPMBI, B KOTOPBIX 3aKPEIUISIOTCS MCKIIOYEHHUS; 2) MOCPEICTBOM HCKIIIOUSHHMS
CyOBEKT IPABOTBOPUECTBA CAHKIIMOHUPYET U3BSITUE U3 TIPaBUIIa JTUOO0 JTOTIOHEHUE
B MPaBWJIO (MHOTAA — COBOKYIHOCTh U3BATUHN U AOMOJHEHUI); 3) pe3yibTaT Nnpu-
MEHEHHS TIpYeMa UCKIIIOYEHHUS B ITPABOTBOPYECTBE — MOSBJICHUE ATbTEPHATUBHOMN

! Mocranosnenue [Tnenyma BepxoBnoro Cyna P® ot 19 nexabpst 2013 1. Ne 41 «O npakThke NpUMEHEHUS Cy-
JlaMHU 3aKOHOJIaTeNILCTBA O Mepax MPEecedyeHHs B BUE 3aKIIOUCHUS 110J] CTPAXY, IOMAITHETO apecTa 1 3ajora //
Poccutickas razera. 2013. 27 nexabps.
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MPaBUIy Pa3HOBUJHOCTU PETYIUPOBAHUS, BHIPAXKEHHOM B HOPMATHUBHOM IMPaBO-
BoM akte (HITA).

CkazaHHOE HE 03HAUaeT OTPUIAHUS MOTPEOHOCTH B HCKIIOYEHUSX, B TOM
gyucie B pakypce FOT, B xome (opMynupoBanus U W3IaHUS MPABONPUMEHEHU-
TENbHBIX U MPABOMHTEPIIPETALMUOHHBIX aKTOB. HO mMarucrpalibHOE MOJIOKEHUE
UCKJTIOUEHUS], KaK TEXHUKO-IOPUINYECKUIA MTPUEM, TPHUOOPETAIOT UMEHHO B IIPAaBO-
TBOPUYECKON TEXHUKE.

O0o3HavyeHrEe HCKIIIOYEHUS B KayeCTBE TEXHHUKO-IOPUIWYECKOTO IMpHeMa
spisiercs pocrarouHo ycrorunBbiM (C. C. Anekcees, T. B. Kamanuna). Opnako
B JJAHHOM PaKypce€ MOYKHO BBIJICIUTHh TPU PEATBHO CYLIECTBYIOIIMX IMOJBH/IA HC-
KIIIOYEHUHM: 1) UCKITIOUEHUSs], XapaKTepU3yIOIIHecs Cyryoo TEeXHUUYECKOW Harpas-
JICHHOCTBIO, MpeIHA3HAUYEHHBIE Ul CIOBECHO-A0OKYMEHTAIBHOIO CTPYKTYPHUPOBA-
HUS COZIEpXKAHUS aKTa; 2) UCKIIIOUEHUs, 3aTparuBatomiue coaepxanue HITA u He-
00XOAMMBIE U OTPAKEHUSI BOJIM 3aKOHOAATENs; 3) UCKIIOUEHUS, CUHTE3UPYIO-
1Me B ce0e Kak TEXHUYECKUE, TaK U COJIEpKaTeNIbHbIE CBOMCTBA.

[Ipu 3TOM Aake MCKITIOUEHUS! TIEPBOM TPYMIBI COACUCTBYIOT ONTUMU3AIUU
kadectBa HITA. Uto e kacaeTcst ABYyX MOCIEAHUX PAa3HOBUIHOCTENW UCKIIOUEHUH,
TO OHU HETIOCPEICTBEHHO BIMSIOT Ha nojoxenus HITA.

CriocoOHOCTh MCKITFOYEHUN TOCTUraTh TpeOyeMoil abCTpakiuu U HeoOXO-
JTUMOM KOHKPETHOCTHU 0oJiee ueM BOCTpeOOBaHa MPH U3JI0KEHUU MTPABOBOTO MaTe-
puana. VckitoueHus: Kak TEXHUKO-IOPUANYECKHU ITPUEM HYKHBI B IIPABOTBOpYE-
CTBE TMOTOMY, YTO C MX TOMOIIBIO MOXKHO JTOOMBAThCS KaK MaKCHMaJbHO abCT-
PaKTHBIX O0OOIICHUH, TaK U MPEIETbHO KOHKPETU3UPOBATh (DAKTUYECKHUE Peany,
oOiajaronme K TOMY € aTUIMUYHBIMH KauecTBaMu. boiiee TOro, MEeHHOCTh HC-
KJIFOYEHUH COCTOUT B TOM, YTO OHHM MO3BOJISIIOT CHUHTE3UPOBATH aOCTPAKTHOE W
KOHKPETHOE JaK€ B OTHOM CTPYKTYpHOM aneMmeHnte HITA.

B koHTEKCTE BOCTIPUATHS UCKIIOYCHHS KAK TEXHUKO-IOPUINYECKOTO MpUe-
Ma JHUCCEPTAaHT PEIIUTEIIbHO BO3PAXKAET NPOTHB OTOXAECTBICHUS CPEIACTB H
npuemoB FOT (M. JI. JaBeinosa). [Ipuem FOT nanpasiien Ha onTuMaibHOE BbIpa-
JKEHUE BOJIM CYOBEKTa MPaBOTBOPYECTBA B IOPUAMUYECKONW HOpME (KaK COJepKa-
nun) u B HITA (kak B ¢opme). Hckmouenus: kak npuem FOT HeoOXomuMBbI JIst
AKCTPAINOJINPOBAHUS B MTPABOBYIO HOpMY, U cooTBeTcTBeHHO B HIIA, wuHOro mo
OTHOIIIEHUIO K MPaBUITy BApHAHTA PErJIAMEHTAIIMN OOIIIECTBEHHBIX OTHOIIICHUH.

AKIICHTUpOBaHHE BHUMaHUSI Ha COOTHOLIEHWH HOpMbI mpaBa U HITA He
CllydaiiHO, MO0 WCKJIFOYEHHSI BO MHOTOM TapaHTHPYIOT CTOJIb HEOOXOIAMMYIO
B3aMMOCBSI3b COZICPKAHUS U (POPMBL.

JlaHHBIN BBIBOJ Oa3upyeTCsl Ha 3asiBJICHHOM BBIIIE YTBEPKIECHUU O BOCTIPHU-
SATUW UCKJITFOYCHMSI KaK HOpMaTUBHO-TIpaBoBoro npeanucanus (HIIIT).

C oxHolt croponsl, uckimoueHre kak npueM 0T cnocoOcTByeT UMITJIEMEH-
TalMK UCKITIOYEHUSA-TIPeANICcanus (MUKpPOYpPOBEHb) B HOPMY TpaBa, 00bEKTUBUPO-
BanHou B HITA.

C npyroit CTOpOHBI, U ATO CaMO€ TJIABHOE, UCKIIIOYEHUE KaK TEeXHUYECKUN
IIPUEM HHTETPUPYET HCKIIFOUECHUE-TIPENIMCAHUE, COAEpXkKalleecs B HOPME, B
cTpyktypHbIii anemeHT HITA, obecrieunBasi B IOCIETHEM €AMHCTBO MPABIII U UC-
KiroueHni, coznasas HIIII na makpoypoBHe.
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Takum 00pa3oM, UCKITIOUEHUE KaK MPHEM FOPUIMYECKON TEeXHUKH obecre-
YMBACT COUYCTAHHME BHICOKOTO YPOBHS a0CTPaKIIMU U 00s3aTeIbHON KOHKPETHOCTH,
HEOOXOJIMMBIX TIPU 3aKPEIJICHUH B IOPUIMYECKON HOpME ITPABOBOIO MIPEANMCAHUS,
[PEIyCMaTPUBAIOLIETO JTOMOJIHEHHUE K MPABIITY WIH (M) U3BSITHE U3 HETO.

B uderBeproii riaBe Tperbero pasnena «IIpodiaeMbl onTUMH3aMU UCKJIIO-
YeHUH B MpaBe M MYTH MX PelIeHHs» arphOph OrOBAPUBAETCS, YTO IMPABO CO-
BpeMeHHOM Poccrn HuKOMM 00pa3oM HE OTpULIAET U HE 3arpeliaeT HaJIudus uc-
KJIFOUCHHM.

B kauectBe HamOosee yOeAMTENBHOTO IMpHUMEpa MPUBOIAUTCS MOHUMAaHHE
CMEPTHOM Ka3HU KaK MCKIIOYMTENIbHOM MEpbl HakKa3zaHWs. ABTOp MOMYEPKUBAET,
YTO BCEMY MACCHUBY 3aKOHOJIATENILCTBA (B TOM YMCIIE U aKTaM MEXIyHapOJHOTO
[paBa), IOMYyCKAIOUIEMY CMEPTHYIO Ka3Hb KaK 0COOOro pojia UCKIIOUEHHUE, MPOTHU-
BocTOAT akThl KoHcturynmonnoro Cyna PO, ycraHaBaMBaromue 3amper Ha Npu-
MEHEHHE CMEPTHOM Ka3HU. B nuccepranny npoaHaaIu3upOBaHbl Pa3IuYHbIE TOUKH
3pEHUs OTHOCUTENBHO CMEPTHOM Ka3HU, HA OCHOBE KOTOPBIX CAENIAH BBIBOJ O TOM,
YTO CIIPABEJIMBBIE OMACEHUS BBI3BIBAECT HE CAMO MOTEHIMAIBHOE CYIIECTBOBAHUE
CMEPTHOM Ka3HH, a MPAKTUKA €€ IPUMEHEHUS.

[Tonosxenue ¢ BOCTIpUSTHEM CMEPTHOM Ka3HU HauOoJiee IpKO MOATBEPKIAET
OOIIYyIO0 TEHJICHINIO, MPOCIUPYIOUIYIOCS Ha BCE MCKIIOYEHHUS B IpaBe: TPEBOTY
BHYIIIAET HE CaMO HUCKJIIOUEHHE, a MOTEHIMAbHAs BO3MOXKHOCTD 3J10YyNOTpedIie-
HUS M B [IPOLIECCE PABOIPUMEHEHMUS.

JlaHHBIN BBIBOJ, WILTIOCTPUPYETCS MPUMEpPAMU HMHOTO pOAA: BOCIPUSTUEM
UCKJTFOUECHUHN B KAQ4eCTBE KOPPYMIIMOTCHHOTO (PakTopa B CIy4ae BO3MOXKHOTO HE-
00OCHOBaHHOTO WX MpUMeHeHus. PaBHbIM 00pa3oM cam (akT oOmanaHusi mpaBo-
BBIM UMMYHUTETOM OJHO3HAYHO OMPEEISAETCS KaKk HapyUICHUE NPUHIIUIA PABEH-
CTBa IEPEN 3aKOHOM U CYIOM.

B nanHOW CBSI3M COMCKATENb OTMEYAET OYEBHUIHOCTH TOTO, UYTO BCSKUM
IOPUIMYECKUM CPEICTBOM MOXKHO 3710ynoTpeOuTh. OnHako mogo0HOEe BOBCE HE
O3HAYAEeT MOJIHYIO AUCKPEIUTALMIO MOCIEAHETO0 U HEOOXOJUMOCTh €ro JIMKBH/1a-
[IMU KaK TAaKOBOTO.

[Ipu 3TOM, KOHEYHO, HE CTOUT HUICATU3UPOBATH UCKIIFOYEHUS, IOHUMAs, YTO
OHH camu TI0 ce0e BechMa CEIM(PUYIHBIL.

HcknroueHus mo3BOJISIIOT U3MEHUTD €IMHOE MTPABUJIO, BBINTH U3-TIOJ JEHUCT-
BUsI OOIIEro i BCeX cTaHmapra. /[aHHOE CBOMCTBO 3HAYMTENHHO YBEIMYMBACT
BO3MOYKHOCTB 3JI0yTIOTPEOUTh MCKITIOYCHUSIMH, TOBBIMIAET OMACHOCTh U MacIITad
yIOTPeOIeHUS UX BO 3J10.

[Ipexae Bcero 3To 00YCIOBICHO MPEBATMPOBAHUEM CPEIM MACCHBA UCKITIO-
YEHUM TaKUX MX Pa3HOBUIHOCTEH, KaK OTHOCUTEIHLHO OMPEJICICHHBIE U a0COIOT-
HO HEONPEIETICHHBIE HCKITFOUEHUS.

JlaHHBIE WCKIIFOYEHUS alPUOPHU HOCST IMCIIO3UTHUBHBIA XapaKTep, BO MHO-
TOM 3aBUCAT OT YCMOTPEHHSI KOMIIETEHTHOTO JIMIA, OTPAHUYEHHOIO JIMIIb TPHU-
OJIM3UTETLHBIMU YCIIOBUSIMHU, YCTAHOBJICHHBIMH B 3aKOHE.

31ech HaJl0 MMOAYEPKHYTh, YTO UMEHHO MPABONPHUMEHEHHUE CITYy’KUT Maruct-
pasbHON (opMON peann3anuy UCKIoueHn. Hammdre mpaBonpruMEHUTETHHOTO
YCMOTPEHHSI B MMPOEKIHUH K UCKIFOYEHUSAM O3HAYAET, YTO MPABONPUMEHUTEND MTPU
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MIPUHATUH PEIIEHHsI CBOOOIEH JIeNIaTh BHIOOP U3 HECKOJIBKUX alIbTEPHATHB, U3 KO-
TOPBIX KAKJas 3aKOHHA.

B 3TOM 1 3akimouaeTcs OCHOBHAS MpoOIeMa UCKITIOYCHUIA U3 TIPaBUII: C O
HOW CTOPOHBI, 0OBEKTUBHAS MIPUPOJA, TO3BOJISIONIAS TIPABY COXPAHITHh KOHTAKT C
PETYJIMPYEMON COLMAIIBHOW CPENOM; C APYroM — Ype3BblUaiiHas 3aBUCUMOCTb OT
BOJI M YCMOTPEHHUS KOHKPETHBIX IIPABOIIPUMEHHUTENIEH.

['enepanbHbIM (haKTOPOM ONTUMHU3AIUHU UCKIIOYCHUN SIBISIETCS UMILIEMEH-
Talusl UX B HOpMY TpaBa. TOJIBKO peaibHOE MPUCYTCTBHUE UCKIIOUYEHUN B MPaBO-
BOI HOPME MOXKET CIY’KUTh IPABOMEPHBIM OCHOBAHUEM MX PEATTU3ALINU.

B cBoro ouepenpb, eciam UCKITIOYEHUE U3 MPaBUIIa HE UMEET HOPMATUBHOTO
3aKpEIUICHHS], OHO OJJHO3HAYHO HE COOTBETCTBYET KPUTEPHIO ITpaBoMepHOCTH. [To-
ciefHee 0oJiee YeM XapaKTEpHO JJISl UCKIIOYEHUM, COJIEPKAIMXCsl B MPABOIPH-
MEHHUTEIIbHBIX aKTaX, HO HE HAXOJSIINX CBOErO0 HOPMATUBHOTO MOIKPETUICHHUS.

[Ipu 5TOM ¥ B HOPMATUBHBIX aKTax HYKHO M30eraTh 3aByaJIMpPOBAHUS HC-
KITFOUEHUH, TTOJIMEHBI MX UHBIMU TEPMHHAMU U NOHATUAMH. Heo0xoauMo TouHoe
Y YETKOE yKa3aHHe (B TOM YHUCIIE U B JIEKCUYECKOM IUIAHE) Ha TO, YTO UMEHHO BbI-
CTYITAET UCKJIFOUEHHUEM U3 ITPaBUIIA.

BaxxHbIM sBIIIETCSA TaKKe BONPOC, JHIIb OTYACTH PA3PELICHHBIN B JIEUCT-
BYIOILIIEM 3aKOHOJATEIbCTBE, O KPUTEPUAX, MO3BOJIOIIMX YCMOTPETh MCKIIOYeE-
HUsA. B HEKOTOpBIX Cilydasix Ha YpOBHE IPaBOTBOPUYECTBA CJIEAYET UMIIEPATUBHO
OrpaHUYMBATH JIMOO TaXKe 3aMpeiaTh KOHCTATALMIO U PEalIM3allii0 UCKITFOUECHUH.

[To MHEHMIO JUCCEPTAHTA, HOPMBI, COAEPKAILME UCKIIFOUEHUS, TOJLKHBI HE
pocTo (UKCUPOBATh X HAJMYME, HO M, HECMOTPSI Ha aOCTPaKTHYIO COCTaBJISIO-
Y10 OOJBIIMHCTBA UCKIIFOYEHUH, 00s3aTeIbHO YCTAHABIIUBATh XOTsI ObI MPUMEp-
HBIE PaMKH, NPEJIEIbI, YCIOBUS UX YCMOTPEHUS U NpUMEHEHUsI. OTCYTCTBHUE KpH-
TEPUEB KOHCTATAIIMN UCKIIFOUUTENIBHBIX MOJIOKEHUN MOXKET MPUBECTH K 0OpaTHO-
My 3 (dEKTy: OnaceHuIo MPaBOMPUMEHUTENSI ObITh OOBUHEHHBIM B TIPOU3BOJIHLHOM
YCMOTPEHUH, CIIUIIKOM CYOBEKTUBHOM TPAKTOBKE MOHITUS «HCKITFOUEHHE.

ABTOp OTMEUAeT, YTO MPUMEHEHHE UCKITIOUEHHSI HE JOJKHO ObITh OOBIJICH-
HBIM CPEJICTBOM MPABONPHUMEHHUTENILHON NMPaKTUKU. [[oHMMaHue UCKITIOUEHUsT KaKk
PSAOOBOrO CPEACTBA MPABOBOIO PETJIAMEHTUPOBAHMS, BECbMa PAaCIPOCTPAHEHHOE B
cpele MpaBOIPUMEHHUTENEN, NETEPMUHUPYET HEAOOLECHKY U JIaKE€ HEKEJIaHUE B
00s13aTEIbHOM TIOPSIIKE OOBSICHITH MPUYMHBI U OCHOBAHUS, IO KOTOPHIM TPaBO-
MIPUMEHUTENIEM OBbLIO BEIOPAHO MCKITIOUCHHE, a HE TIPABUIIO.

Mexmy TeM Kaxaplii (akT YCMOTPEHHS UCKIIOYCHUS, TPEATIOYTCHUE HC-
KJTFOYEHUS TIPABIITY TIPU Pa3pelieHN KOHKPETHOM KM3HEHHOW CUTYyaluyi HE00X0-
JIMMO OOBSICHATh U MOTHUBHPOBaTh. O0s13aTeNIbHAsI MOTUBUPOBKA SIBIISIETCS O4EPEe/I-
HbIM (PaKTOPOM MPABUIILHOTO YCMOTPEHHUSI UCKIIIOUEHUs U3 MpaBuia. bonee toro,
Y B JUCCEPTALMK MPUBOIUTCS COOTBETCTBYIOIIMI MPUMEP U3 MATEPUAJIOB MPABO-
NPUMEHUTENFHON MPAKTUKH, LIEHHOCTh UCKIIIOUEHUS], €r0 CBOEr0 poja peaduinra-
IUsl U JaXKE ONPEACIIEHHOE NMPEUMYILECTBO NEPE] MTPABUIIOM COCTOUT B MMIIEpa-
TUBHOM TPEOOBaHUU O MOTUBUPOBKE UCKITFOUCHUSI.

[IpaBonprMeHUTEND MPU peann3aluy UCKIIOUYEHUS JOJDKEH, U ATO, B 4aCT-
HOCTH, NoATBepKIaerca nozuuueil Bepxosuoro Cyna P®, U3510)KUTh OCHOBaHMS
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KOHCTaTaIlK UCKJIFOUEHUS, JaTh apryMEHTAIMI0 CBOETO BHIOOpPA U MOTHBUPOBATH
MIPEINOYTCHNE UCKITFOUCHHSI TIEPE]T] IIPABUIIOM.

MoTtuBaIuio KOHCTATAIlMH UCKITIOYCHUS U PEIICHUE O €r0 IPUMEHEHHH, XO/T
BBITIOJTHEHUS JAHHOTO PEIICHNUS, a TAKKE PE3ybTaThl, TOCTUTHYTHIC TIPH peaTn3a-
UM UCKJIFOYEHUS, CIelyeT PUKCUpOBaTh U 0GOPMIIATH B MPABOIIPUMEHUTEIILHOM
akte. [lopsmok Hamexkamero opopmMICHUS] YCMOTPEHHSI UCKITIOUEHHSI U 00YCIIOB-
JICHHBIX ATUM JICUCTBUH SIBJISETCS €IEe OJHUM 3HAYMMbIM (PaKTOPOM ONTUMHU3ALIUU
MIPETBOPEHUS UCKITIOYCHHI B pEATbHOM KU3HHU.

[TpaBonprMEHUTENBHBIA aKT, COJEpKAIIUNA pelIeHne O BhIOOpE HUCKITIOYe-
HUS, a HE TPaBUIIa, JOJKEH U3/1aBaThCs C BHEIPEHUEM CIICAYIOIIUX 00s3aTeIbHbBIX
AIIEMEHTOB: yKa3aHHE Ha KOHKPETHYIO HOPMY, MpelyCMaTpUBAIOIIYIO HCKIIIOUe-
HUe; 000CHOBaHUE BHIOOpA UCKIIOYCHHSI (MOTUBUPOBKA); NEHCTBUS, MPOU3BEICH-
HBIC COIIACHO UCKJIIOYEHHIO; MIEPEUUCITICHUE OPTaHOB (CYOBEKTORB), YIOJTHOMOYEH-
HBIX KOHTPOJIMPOBATH MPUHATOE PEIICHUE.

AKTBI, OTpaKaroIue MPOIecC BEIOOpa M MPUMEHEHUS UCKITFOUCHUS, TOJIK-
HBI HAXOJWUTHCS HA YCHJICHHOM KOHTpOJIE: Cy/IeOHOM, MMPOKYPOPCKOM, a TaKKe CO
CTOPOHBI BBIIIECTOSIIIIETO PYKOBOACTBA CYOBEKTa, PEaTU3YIOIETO UCKITIOYCHHE.

[To MHEHUIO coucKaTes, YeTKasi U MOHATHAsI CUCTEMa KOHTPOJIS 32 KaXIbIM
CIlydaeM TPUMEHEHHsS] HUCKIIOUEHHUS OOECHEeUMBACT JMOJDKHYIO M IPPEKTUBHYIO
peau3aIuo UCKITFOYCHHH.

B 3aximioueHMu auccepTaliiOHHOTO MCCIIEAOBAHUS MOABOISATCS UTOTHU Pa3-
pabOTKHU TEMBI, CBA3aHHOM C MPUCYTCTBUEM B TIPaBE UCKITIOUEHUH, PEIIOMUPYIOTCS
OCHOBHBIE TIOJIOKEHHS, TIOTYYUBIIINE OCBEIIEHUE B XOJ/I€ M3YYCHHUSI UCKITIOUYCHUH,
CYMMUPYIOTCSI BBIBOJIBI M ONPEICIISFOTCS] MIEPCIIEKTUBBI A IbHEUIIIETO TeOpeTHYe-
CKOT'O OCMBICIIEHUS TTPOOIEMATHKH UCKITIOUCHHA.

IIo Teme qucceprauuu Oony0JMKOBaHbI CIeAYIOIIHE PA0OTHI
Momnoepaghuu

1. Cymenxos, C. FO. llpuBuierud 1 UMMYHHUTETBI KaKk 0COObIE MPABOBBIE HC-
kiroueHus / A. B. Mansko, C. FO. Cymenkos ; [lenza: MWL IIT'Y, 2005. 179 c.
(11,5 m.o.).

2. Cymenkos, C. 0. ENTMHCTBO NpaBUJI U UCKIIFOUEHUIN KaK CPEICTBO YIOPSAIO-
YeHUs MPaBOBOM kHU3HU (couuanbHO-topuandeckuii acrnekr) / C. FO. CyMmeHKoB
// TIpaBoBast >KM3Hb B COBpeMEHHOH Poccuu: T€opeTUKO-METOA0IOTHIESCKUM ac-
nekt / mox pena. H. Y. Marysosa, A. B. Manbko ; Capatos: 1Uzn-so 'OY BIIO
«CaparoBckasi TocyJlapcTBeHHasi akajemusi mpasa», 2005. 528 c¢. C. 285-302.
(32,72 m.n. /2 ).

3. Cymenkos, C. IO. VICKIIOYUTENbHBIC MOOMIPUTETHHBIC CAHKIINH: TOHSATHE U
cymHocth / C. FO. Cymenkog // IloompuTenbHble CAHKIIUU B MpaBe: peajbHOCTh
U opuaunyeckas koHcTpykius / mon pea. H. M. Marysosa, A. B. Manbko ;
Caparos: Uzn-so 'OV BIIO «CapartoBckasi rocyiapCTBEHHAsl aKaJeMus mpa-
Ba», 2008. 304 c. C. 261-271. (26, 7 m.1./ 0,8 1m.11.).



50

4. Cymenxos, C. IO. TlpaBoBoii pexxum uckmouenuit / C. 0. Cymenkos // Tlpa-
BOBBIE PEKUMBI: OOIIETEOPETUYECKUI U OTpaciieBble acleKTsl / moj pen.: bap-
suwmoBa WM. C., Mamsko A. B. M.: Opmutundopm, 2012. 416 c.
C. 138-158. (18 .;1. / 0,7 1m.11.)

5. Cymenxos, C. IO. Beicuue cyfeOHbIe OpraHbl KaK CO3/1aTelId UCKIIOUYCHUN U3
npasui / C. FO. CymenkoB // Cyn Kak cyObEeKT MpaBOBOM MOJUTUKH / TIOJ PEI.
A. B. Maseko ; M.: FOpmutunrdopm, 2014, 232 c. C. 193-199. (14,5 1. / 0,5 ).
6. Cymenxos, C. FO. UckitoueHus: B mpaBe: TEOPETUUECKUE OCHOBBI, IOpUANYE-
ckas oreHka, cuctemubiii ananmus / C. FO. Cymenkos ; mox pen. A. B. Manbko ;
Caparos: U3a-Bo ®I'BOY BIIO «CapaToBckasi rocy1apCTBEHHAs FOpUINYECKAs
akageMusi». 384 c. (20,2 m.u.)

7. Cymenxos, C. FO. HckiroueHHs] B MpaBe: TEOPETUKO-MHCTPYMEHTAIbHBIM
acriekT / C.1O. Cymenkos ; nmoa pea. A.B. Manbko ; M.: FOpmutuagopm. 376 c.
(23,5 m.11.)

Cmambu, onyoIuKo8anHvle 8 8e0YWUX PeYeH3UpyembiX HayUHbIX HCYPHALAX
U UB0AHUSX, peKOMeHO08aHHbIX BAK
Munucmepcmea obpazosanus u nayku P®

8. Cymenxos, C. IO. VckntoueHus: B MpaBe M UX peanu3aius B Cy/neOHOM aes-
tenpHOCTH / II. A. I'yk, C. FO. CymenxoB // KypHai poccuiickoro mpasa.
M., 2006. Ne 8. C. 123-130. (0,5 m.x).

9. Cymenxos, C. IO. VIckniodeHus B MpaBe: MOCTAaHOBKA MPOOJIEMBI B yCITOBHUSIX
pedopm / A. B. Manbko, C. FO. Cymenkos // 'ocynapcTBo u nmpaso. M., 2006.
Ne 10. C. 3-10. (0,6 m.11.).

10. Cymenxos, C. FO. KorcTuTymoHHBIE (YCTaBHBIE) CYbI Kak 0c000€ 3BEHO CY-
neOHort cuctembl Poccum: mpaBuno wmm  uckmouenne / C. W. Jlamaes,
C. I0. CymenkoB // Poccwmiickast roctuiust. M.: FOpuct, 2008. Ne 9. C. 2-4. (0, 5 m.i.).
11. Cymenxos, C. FO. UckntoueHus: B paBe U 3JI0ynoTpeOSieHUEe MPaBoM: Mpo-
osembl pazrpannuenus / C. FO. CymenkoB // BectHuk CapaToBCcKo# rocyaapcT-
BeHHOM akamemuu npasa. Caparo, 2009. Ne 1 (65). C. 129-133. (0,5 m.1.).

12. Cymenxos, C. FO. VckmioueHus B MpaBe: CyIIHOCTh U IOpUINYEcKast IpUpo-
na / C. KO. CymenkoB //«UepHble ABIPBD» B POCCUUCKOM 3aKOHOJATENIbCTRBE.
M., 2009. Ne 1. C. 24-26. (0,5 m.11.).

13. Cymenkos, C. FO. Ilonstue u 3Hauenue uckiarouenuii B mpase / C. 10. Cy-
MeHKOB // CoBpeMeHHoe mpaBo. M., 2009. Ne 3. C. 3-6. (0,5 m.i1.).

14. Cymenxos, C. KO. HopMa npaBa Kak BbIpa)K€HUE IOPUTUYECKUX UCKITIOUEHUN
/ C. KO. CymenkoB // Poccuiickuii ropuanueckuii xypHai. Exatepunoypr, 2009.
Ne 2 (65). C. 17-21. (0,5 m.1.).

15. Cymenkos, C. IO. VIckirodueHuss U3 MpaBuil Kak 2JJIEMEHT HOPUIAUYECKON
orBeTcTBeHHOCTH / C. FO. CymenkoB // IIpaBo u rocyaapcTBo: T€OpHs U Mpak-
tuka. M., 2009. Ne 4 (52). C. 13-16. (0,5 m.11.).

16. Cymenkos, C. FO. VckmoueHus B TpaBe: 3aKOHOMEPHOE W ciydaiHoe /
C. 10. CymenkoB // BectHuk TaMOOBCKOIro rocy1apCTBEHHOTO YHUBEPCHUTETA.
Cepust: ['ymanurapssie Hayku. Tam6os, 2009. B 2 (70). C. 203-207. (0,5 m.i.).
17. Cymenkos, C. FO. K Bonpocy 0 NOHITHH «UCKJIIOYEHUE» B 3aKOHOAATENIbCT-
Be / C. 0. Cymenkos, U. A MypasseB // FOpuctb-nnpaBoBeas. Poctos-na-/lony,
2009. Ne 4. C. 24-27. (0,5 n.1.).



51

18. Cymenkos, C. FO. IlpuHuunsl paBa U UCKIIOYEHUS B MIPaBe: aCMEKThI COOT-
Homenust / C. KO. CymenkoB // 'ocynapctBo u npaso. M., 2009. Ne 5. C. 23-30.
(0,8 m.).

19. Cymenkos, C. IO. UcKIIOUUTENBHBIN CITydaid: MpOoOIeMbl 3aKOHOIaTeITLHOTO
onpenenenns / C. FO. Cymenkos // Kypnan poccutickoro mpasa. M., 2009. Ne 7.
C. 58-67. (0,7 m.n.).

20. Cymenxos, C. FO. IlpaBonipuMeHUTEIBLHOE YCMOTPEHUE KaK YCIOBUE peasu-
3aliy FOPUINYECKUX UCKITIoueHui // Yuensie 3anucku Kazanckoro rocymapcT-
BeHHOro yHuBepcutera. Cepus: ['ymanurapueie Hayku. Kazanp, 2009. T. 151,
kH. 4. C. 26-33. (0,5 1. 11.).

21. Cymenxos, C. FO. llemeBoe mnpemHa3Haue€HWE WCKIIOYCHUN B TpaBe /
C. 0. Cymenkos // Bectauk CapaToBCKO# roCyAapCTBEHHOW aKaJeMHUH IpaBa.
Capatos, 2009. Ne 5 (69). C. 30-33. (0,5 m.11.).

22. Cymenkos, C. FO. VckiitoueHus B pa3InvHbIX OTPACIISX POCCUHCKOTO IMpaBa:
cpaBHUTENbHO-TIPaBoBOil acnekT / C. 0. CymenkoB // IIpaBoBasi moquTuka u
npaBoBas xu3Hb. Caparos, 2010. Ne 2. C. 168-173. (0,5 m.11.).

23. Cymenkos, C. FO. JlnanekTuyecKuili MaTepuain3M Kak METO]| MO3HAHUs UC-
kimoueHuit B npase / C. FO. Cymenkos // Bectauk CapaToBCKON TOCyJapCTBEH-
HOM akanemuu mpaBa. Capatos, 2010. Ne 6 (76). C. 75-80. (0, 7 m.11.).

24. Cymenxos, C. FO. IlpaBuna u uckitoueHus: ¢puiocodcko-nmpaBoBbIe OCHO-
Banus mapHoctu / C. FO. CymenkoB // ®unocodus mpapa. Poctos-Ha-/loHy,
2010. Ne 6. C. 60-64. (0,6 m.11.).

25. Cymenxos, C. IO. IIpaBoBOM MMMYHHUTET KaK MCKIIFOUCHHUE W3 TIPABUIL: UCTO-
puko-nipaBoBoit acriekt / C. KO. CymenkoB // Vctopusi rocyaapcTBa U mpasa.
M., 2010. Ne 12. C. 41-43. (0,5 n.11.).

26. Cymenxos, C. IO. TloHaTHe «MCKIIOYCHHE B TpaBe» W MPOOJEMBI €ro Tep-
MuHosnorudeckoro Boipaxkenust / C. FO. CymenkoB // M3BecTusi BbICIIMX Yy4eO-
HbIX 3aBencHuil. [IpaBoBenenue. CII6., 2011. Ne 1. C. 71-83. (0,6 m.11.).

27. Cymenkos, C. FO. OroBopka «3a UCKIIOUEHHEM»: CHEIU(UKA CMBICIOBOM
Harpy3kn» / C. 10. CymenkoB // IIpobnemsl npaBa. YensiOunck, 2011. No 1.
C. 133-136. (0,5 m.1.).

28. Cymenkos, C. 0. Jlebununus «B MOPSIKE UCKIIOYCHHS»: OCOOCHHOCTU
HopMmaTuBHOTrO ucnoyibzoBanus / / C. FO. CymenkoB // BectHuk BopoHexckoro
rocynapctBeHHoro yHuBepcutera. Cepusi: IIpaBo. Boponex, 2011. Ne 1.
C. 101-110. (0,5 m.m.).

29. Cymenkos, C. FO. VIckntoueHus B TIpaBe Kak pe3ybTaT OTOOpaXEHUs MHO-
rooopaszust xu3Hu / C. FO. CymenkoB // HOpuauueckass Hayka W TNPAKTHKA |
Bectauk Huxeropoackoi akagemun MBJI Poccun. Huxuuit Hosropon, 2011.
Ne 1(14). C. 96-100. (0,5 m.1.).

30. Cymenkos, C. FO. JlomyCTUMOCTh HUCKJIIOYEHUW W3 MPABUI B KOHTEKCTE
HOPMAaTUBHOTO Mmojxojaa kK nonumanuto npara / / C. FO. Cymenkos // 3BecTtus
BBICIIINX y4eOHBbIX 3aBeaeHui. [loBomkckuii pernon. OOIIECTBEHHBIE HAYKH.
[Men3a, 2011. Ne 2. C. 9-17 (0,5 m.1.).

31. Cymenxos, C. FO. HopMaTUBHO-IPABOBOM TEPMHUH «B BUJE UCKIIIOUCHUS:

ropunnueckas xapakrepuctuka / C. FO. CymenkoB // CUOMPCKUNA HOPUINICCKUIM
BecTHUK. Mpkytck, 2011. Ne 3. C. 22-28. (0,5 n.o1.).



52

32. Cymenxos, C. IO. IIpobGaembl (uKcauy UCKITIOYCHUN U3 MPaBUI B TEKCTaX
HopMmaTuBHO-TIpaBoBbeIX akToB / C. FO. CymeHkoB // AKTyaiabHbIE MPOOIEMBI
poccuiickoro mpasa. M., 2011. Ne 4 (21). C. 22-32 (0,5 m.11.).

33. Cymenkos, C. FO. VckmouuTenbHble OOCTOSITENBCTBA U YBaKUTEIbHBIC
NPUYUHBI KaK (HaKTOpbI MposiBiIeHus uckmoueHuit u3 npasui / C. FO. CymeHkoB
// TocymapctBo u npaBo. M., 2011. Ne 7. C. 91-95. (0,6 m.11.).

34. Cymenkos, C. KO. HckmoueHuss B IpaBe KaK OICHOYHOE IOHATHE /
C. 1O. Cymenkos // Bektop Hayku TOJABITTUHCKOTO TOCYAapCTBEHHOTO YHUBEP-
cuteta. Cepus ropuandeckue Hayku. Tonbsatty, 2014. Ne 3. C. 48-50. (0,5 n.o1.).
35. Cymenkos, C. IO. UckmoueHus: U3 MpaBWI KaK IOPUANIECKAE OTPAHUYCHHSI
u nipaBoBbie 3anpeTsl / C. FO. CymenkoB // M3BecTus BBICIINX yU€OHBIX 3aBejie-
Huil. [ToBommkckuii peruon. O6mecTBenHbie Hayku. [lensa, 2014. Ne 3. C. 40-48.
(0,5 m.o.).

36. Cymenxos, C. FO. IlpaBoBble Npe3yMIIUU U UCKIIOUEHHS B IIPABE: MPEIEIIb
nonyctumoctu / C. FO. Cymenkos // IIpaBo u rocyaapcTBO: TEOPUS U NMPAKTHU-
ka. M., 2014 Ne 11 (119). C. 10-14. (0,5 m.11.).

37. Cymenxos, C. 0. HckmoueHue U3 MpaBuil KaK HOPMATHBHO-TIPaBOBOE
npennucanue / C. FO. CymenkoB // [IpaBo u rocyiapcTBo: T€OpHs U MPAKTHKA.
M., 2015. Ne 12 (132). C. 6-9. (0,5 m.11.).

38. Cymenxos, C. FO. HopMaTuBHBINA PaBOBOM aKT Kak 0a3oBasi (hopma BOILIO-
menns uckimouenuii B npase / C. FO. CymenkoB // Lex Russica (Pycckuii 3a-
KoH). M., 2016. Ne 7 (116). C. 59-69 (0,5 m.n.)

39. Cymenkos, C. FO. VckmoueHus B TpaBe Kak IOPUAMYECKHE CPEACTBA: BO-
npocbl Teopun u npakTuku / C. 0. CymenkoB // BectHuk CapaToBCKoit rocy-
JTapCTBEHHOW ropuamdeckoi akamemuu. Capatos, 2016. Ne 5 (112). C. 23-28.
(0,5 m.n.)

Ilybnukayuu 8 peyeH3upyemuvlx Hay4HblX HCYPHALAX U COOPHUKAX cmamell

40. Cymenkos, C. IO. llpuBunerust kKak 0co00€ UCKIIOYCHUE U3 MPUHIIUIIA PaB-
Hompasusi / A. B. Manbko, C. FO. CymenkoB // VI3BecTust BbICIIMX YYEOHBIX 3a-
Benenuid. [loBomkckuii pernon. O6mectBeHHbie Hayku. [lensza: M3marenbcTBO
[len3zenckoro rocymapctBeHHoro ynusepcutera, 2003. Ne 3. C. 97-108.
(0,5 m.m.).

41. Cymenkos, C. IO. KOpuguyeckue  HCKIIOUEHHS: HHCTPYMEHTAIbHO-
neneBoit acnekt / C. FO. CymenkoB // IlpaBoBasi moiuTWKa © TpaBOBas
xu3Hb. CapartoB: CaparoBckuii ¢unuan ®I'BYH HucturyTta rocyaapcra u
npaBa Poccuiickoii akagemuu Hayk, 2004. No 4. C. 180-196. (0,5 m.o.).

42. Cymenkos, C. IO. IlpuHIMnBI  paBHOMPABHUS U CHPABEMJIMBOCTH KaK OC-
HoBa topuaudeckux uckmoueHuit / C. 0. CymenkoB // M3BecTus BBICHIMX
yueOHbIX 3aBeAeHui. [ToBomkckuil pernon. OoecTBeHHble Hayku. [lensa: 13-
narenbcTBO IleH3eHckoro rocynapcTBeHHOro yHuBepcutera, 2004. Ne 4.
C. 168-177. (0,5 m.n.).

43. Cymenxos, C. IO. CoumnanbHas chepa Kak OCHOBA UCKIIFOUCHUHN U3 MpaBu /
C. 10. CymenxoB // IlpaBoBasi moiMTHKA rocyJapcTBa: TEOPHs, UCTOPHUSI, TIPAK-
TUKa : COOpHUK HaydHbIX ctated. Boim. 1/ otB. pen. H. I'. Kapuummna. Ilensa:

VUL TITY, 2004. C. 141-150. (0,5 1.11.).



53

44. Cymenkos, C. FO. IOpuanueckue HCKIIOYEHUS] KaK MPUYMHA U CIEICTBHUE
npaBoBoil Moaepuuzaiuu / C. FO. CymenkoB // MopaepHuzaius mnpasa: 3apy-
OCKHBIH M OTEUYECTBEHHBIM OMBIT : COOPHUK HAYYHBIX CTare / OTB. pel.:
A. B. Mansko, A. 1O. Canomatus. [lenza: AL TITY, 2004. C. 190-193. (0,3 m.11.).
45. Cymenkos, C. 0. FOpuanyeckne UCKIIOUEHUSI KaK KOMIIOHEHTHI MOJICPHU-
3anmu rocyaapcersa (JisroTHo-mpaBoBoi acrniekT) / C. FO. CymenkoB // Monuep-
HU3AlMs rocyJapcTBa: 3apyOeKHbId U OTEUECTBEHHBIM OMBIT : COOPHUK Hayy-
HBIX cTarel / oTB. pen. A. B. Manbko, A. HO. Canomarun. Ilenza: MULL TIT'Y,
2005. C. 73-75. (0,3 m.11.).

46. Cymenxos, C. IO. IIpaBoBOif IMMYHUTET KaK HEOOXOAUMBIN 2JIEMEHT CTaTy-
ca cyneit / C. 10. Cymenkos, B. A. Tepexun // Borpocsl Teopun rocyaapctsa u
npaBa. AKTyaJbHble MpPOOJEMBI COBPEMEHHOro POCCHIICKOro rocynapcrsa u
mpaBa : MEXBY30BCKHIM COOPHUK HAy4YHBIX TpynoB / mon pea. M. U. Baiituna.
Caparos: Uzn-Bo 'OY BIIO «CI'AIl», 2006. Bein. 5 (14). C. 37-47. (0,5 m.11.).
47. Cymenxos, C. FO. Opuanueckne UCKIOYEHUS KAK CPEJICTBA ONTUMHU3ALINU
npaBoBoi cucteMbl poccuiickoro rocynapcera / C. FO. Cymenkos // Ontumusa-
11l TOCYAapCTBEHHO-TIPABOBOW CHCTEMBI: TEOPETUKO-TIPABOBbIE U KOHCTUTYLIU-
OHHBIE aCHEKThl : MEXBY30BCKMI COOpHMK Hay4yHBIX CTaTel / pEIKOoIL.:
A. P. Epemun, A. A. Mscun. Capanck: W3g-Bo MopmoB. roc. yH-T
uM. H.II. Orapesa, 2006. C. 120-124. (0,5 m.11.).

48. Cymenkos, C. FO. MeToa0710r14eCKre OCHOBBI UCCIIEIOBAHUS IIPABOBBIX HC-
kimoueHuit / C. 0. CymenkoB // MeToon0rusi IOpUIMYE€CKON HAYKHU: COCTOS-
HUe, mnpoOnemMbl, nepcnektuBbl : COopHuK cratel. Bem. 2 / moxm pen.
M. H. Mapuenko. M. : FOpuct, 2008. C. 50-64. (0,5 m.11.).

49. Cymenxos, C. IO. IlpaBoBble HCKIIOYEHHUS M IOPUAMYECKAs OTBETCTBEH-
HOCTh: Bonpockl cooTHoweHust / C. 0. CymenkoB  // Bekrop Hayku Tonbst-
TUHCKOTO TOCYJapCTBEHHOT0 yHUBepcutera. CriennanbHblil Beimyck «IIpaBoBe-
nenue». TompstTu: M3a-Bo TI'Y, 2008. Ne 2 (2). C. 178-180. (0,5 m.11.).

50. Cymenkos, C. IO. Bonpocs! peanuzanuu uckimouenuii B pase / C. FO. Cy-
MeHkoB  // I'paxxmanun u npaBo. M.: HoBas mpaBoBas kynbTypa, 2009. No 3.
C. 82-87. (0,5 m.i.).

51. Cymenxos, C. 0. Mertononorus MCCICAOBAHUS HCKIIOYCHUN B IMpaBe /
C. I0. CymenkoB // IlpaBoBas mojquTuka u mpaBoBas >ku3Hb. CapaToB: Capa-
toBckuil punnan ®I'BYH UucturyTa rocynapctBa u npaBa Poccuiickoi aka-
nemuu Hayk, 2009. Ne 1. C. 188-195. (0,6 m.o.).

52. Cymenxos, C. FO. VckntoueHus B rpaBe: MPUUMHBI, YCIOBUS, BO3MOKHOCTU
/ C. KO. CymenkoB // PernonanbHble OCOOEHHOCTH PBIHOYHBIX COLIMAIIBHO-
PKOHOMHYECKUX CHUCTEM (CTPYKTyp) W WX TMpaBoBoe obOecmedenue. [lensa:
MUNSMII, 2009. C 101-112. (0,5 m.a.).

53. Cymenkos, C. KO. VckitodeHus u3 MpaBwi Kak (akTop Mpeaornpeaessio-
Il TTPaBOBOE PEryJIUPOBAHUE: COLMAIBHBIN, (UIOCO(CKU, UCTOPUUECKUN
acniektol / C. FO. CymenkoB // Jloktpuna mpaBa. Tam6oB: 1U3a-Bo 'OY BIIO
«Tam0OoBckuil rocynapcTBeHHblil yHuBepcuteT uMm. . P. JlepxaBunay, 2010.
Ne 3/4 (7/8). C. 15-23. (0,5 m.o.).

54. Cymenkos, C. FO. VIckmoueHus: U3 NpaBul Kak cpeAcTBa pabOThl cleoBa-
Tesst: Bonpockl Teopuu U npaktuku / C. FO. CymenkoB // AKkTyanbHbIe TpooIie-
MBI COBPEMEHHOI'0 POCCUMCKOTO IPaBa: MaTEPUAIIbHBIA U IIPOLIECCYAIbHBIN aC-



54

NEKT : MEXBY30BCKUN COOpPHHMK HayyHBIX ctaTteil / mox pen. I'. B. Cunmosa.
[lenza : UALL IIT'Y, 2010. C. 237-243. (0, 5 m.11.).

55. Cymenkos, C. FO. VIckintoueHus U3 MpaBUIl Kak 00bEKT U MPeIMET IopuInde-
ckoit Hayku / C. IO. CymenkoB // U3BecTHsi SKOHOMUKH M TpaBa: HAy4IHO-
aHanutnueckuil xypHan. Kusmsap: MUzn-so CIIOIDY (dumman B r. Kuszmspe),
2010. Ne 4. C.10-14. (0,5 m.11.).

56. Cymenkos, C. FO. CocTaBieHre 3aBEIIaHUs «B BHUJIC UCKIIOUCHUS»: TEOpe-
trdeckuit actiekT / C. 0. CymenkoB // AKTyallbHBIE TIPOOJIEMBI COBPEMEHHOTO
POCCHIICKOTO TIpaBa: COOpHUK Hay4dHBIX cTaTeil. Beim. 2 / mox pen. I'. B. Cun-
noBa. [lenza: UL TII'Y, 2011. C. 204-208. (0, 5 m.x1.)

57. Cymenxos, C. FO. VickmoueHus B IIpaBe KakK IMPUEM IOPUINYECKON TEXHUKH
/ C. 1O. CymenkoB // IlpaBo u mporecc B XXI Beke: KOHTUHEHTAJIbHBIN OIBIT U
NEPCIEKTUBBI : COOpHUK HayuHbIX crateil / oTB. pea. T. B. CaxnoBa. KpacHo-
apck: COVY, 2011. C. 51-58. (0,5 m.11.)

58. Cymenxos, C. 0. Opuandeckue UCKITIOUYEHUS W UX MEJIH: TEOPETUICCKUN U
npaktuyeckuid acnektsl / C. FO. Cymenkos // IIpobnemsl Teopun npasa: Y-
HOCTb, OOIIECTBO, TOCYIAapCTBO : COOPHUK HAyuyHbIX CcTaTeil / OTB. pem.
C. B. HaBanwhsbiii, 1. B. Tensimmn. KpacHospck: KpacHosp. Toc. arpap. yH-T,
2011. C. 79-85. (0,5 m.11.).

59. Cymenxos, C. FO. IHTerpaTUBHBIN TUI MPABONOHUMAHUS KaK ONTHUMAaJIbHAS
dbopma ocmeicienus uckiatoueHuit B mpase / C. FO. CymenkoB // HoBas mpaBo-
Basi MBICJIb: HAYYHO-aHAIUTHYECKUH )KypHau. Bonrorpan: M3n-so ®PI'bOY BIIO
BAI'C, 2011. Ne 3 (46). C. 5-9. (0,5 n.11.).

60. Cymenxos, C. IO. VickmioueHus U3 MpaBmil Kak (PakTop MpeeMCTBEHHOCTH
npaBa: Teopernueckuii acnekt / C. F0. CymenkoB // FOpuaudeckas TexXHUKa :
exxeronHuk. [IpeeMCTBEHHOCTh B MpaBe: JOKTPUHA, POCCHICKAs U 3apyOeKHast
npaktuka, Texuuka. H. Hosropon: Hwxeropoackas akamemuss MB/[ Poccun,
2011. Ne 5. C. 451-457. (0,5 m.11.).

61. Cymenkos, C. FO. VIckiroueHHus U3 MPaBUJI KaK U3BATHS: CYIIHOCTHAs Xa-
pakTepucTHKa B KOHTeKcTe mpaBoBoro perynuposanus / C. FO. Cymenkos //
[TpaBoBasi MONUTUKA U Pa3BUTHE POCCUHCKOIO 3aKOHOJATENBCTBA B YCIOBUSX
MOJIEpHU3AIMHU: COOPHUK MOKIaa0B / mof pen. A. B. Manbko, B. M. llladuposa,
A. B. Ycca. KpacHospck: CDY, 2012. C. 297-302. (0,5 m.i.).

62. Cymenxos, C. FO. TexHuka 3akperieHus FOPUIUIECKUX UCKITIOUYESHUM
npaBoTBopueckumu cpenctBamu / C. FO. CymenkoB // FOpuandeckas TeXHUKA :
eXeroHuK. TeXHHKa COBPEMEHHOTO PaBOTBOPYECTBA. COCTOSIHUE, TPOOIIEMBI,
moaepHuzamus. H. Horopoa: Hmxkeropoackas akanemuss MBJI Poccuu, 2012.
Ne 6. C. 451-457. (0,4 m.n.).

63. Cymenxos, C. FO. UckirodeHuns u3 MpaBUil KaK CPEJICTBO YJOBJICTBOPSHUS 3a-
KOHHBIX MHTepecoB cyObekToB npaBooTHoenuid / C. FO. Cymenkos // IIpaBoBas
NOJIUTHKA: (peiepalibHbIA, PETMOHAIBHBIN U MYHUIIMIAIBHBIA YPOBHU / MO PEl.
A.B. Manbko. Maxaukana: Poccuiickas npaBoBas akagemusi MUHHUCTEPCTBA 1OC-
turun PO (CeBepo-Kaskazckwuii punman), 2012. C. 57-63. (0,5 m.m.).

Mamepuanvl HayuHblx KOHpepeHYUll, CEMUHAPO8, «KPY2IbIX CIOTI08)

64. Cymenkos, C. IO. Ilpobrembl IOpUINYECKUX HCKIIOUEHUN (BOMPOCHI TEO-
pun) / C. FO. CymenkoB // AktyanbHble MPOOJIEMbl T'YMaHUTAPHOTO HAYYHOTO



55

3HaHUs B Bblcmier mkoine MBJ[ : marepuansl Bcepoccuiickol HaydHO-
npaktuaeckoi koHpepenmuu (Capanck, 27-28 mas 2004 r.). Capanck : U3a-Bo
Mopnos. roc. yu-ta um. H. I1. Orapesa, 2004. C. 98-106. (0,5 m.1.).

65. Cymenxos, C. FO. Opuanueckue HUCKIIOYEHUS KaK MPUHIHUIIBI MPaBOBOM
nonutuku / C. 0. Cymenxos // [IpaBoBast MOTUTHKA: OT KOHLEIIUU K pEabHO-
CTH : Marepuajbl «Kpyrioro croja», Capartos, 3-4 utons 2004 r. M.: KOpucr,
2004. C. 281-285 (0,4 m.1.).

66. Cymenxos, C. FO. CMmepTHasi Ka3Hb KaK HMCKJIIOYEHHE W3 TpaBa Ha KU3Hb
/ C. 0. CymenkoB // ®unocopuss u mpaBo : maTepuansl MexayHapOoaHON
Hay4yHO-TIpakTudyeckoil koHpepenuuu (1. Cankrt-IlerepOypr, 28 ¢eBpans
2006 r.). CII6. : Uzn-Bo CII6I'VII, 2006. C. 57-60. (0,3 m.11.).

67. Cymenxos, C. FO. YOpunnyeckue UCKIIOYSHU: BOIPOCH! IPABONPUMEHEHHUS
/ C. FO. CymenkoB // AxryaiibHble TPOOJIEMBI TOCYIaPCTBEHHO-TIPABOBOM HaYy-
KH: MaTepuaibl BCEPOCCUMCKON HAay4YHO-TIPaKTUYECKON KoHbepeHIu. Teopus
U TIPaKTUKA aJIMUHUCTPATUBHOHN JCATEIHPHOCTH OPTraHOB BHYTPECHHHX e : Ma-
Tepuanbl Bcepoccuiickoil Hay4dHO-TIpakTU4YecKOd KoH(pepeHuuu, . CapaHck,
6-7 nexadps 2006 r. Capanck : U3a-Bo Moppos. roc. yH-Ta uM. H. I1. Orapesa,
2006. C. 102-105. (0,3 m.o.).

68. Cymenxos, C. FO. VickitoueHus: B IPaBOBOW KU3HU: OOBEKTUBHASI 1 CYObEK-
TUBHAs MpUpoja // AKTyanbHbIe TPOOIEMbI POCCUNCKON MPABOBOM JKU3HU : Ma-
TepHuabl «Kpyriaoro crojay, Camapa, 16 mapta 2006 r. / C. FO. CymeHkoB / 1of
pen. A. B. Manbsko. Camapa: MI'TTVY, 2006. C. 104-111. (0,5 m.11.).

69. Cymenxos, C. FO. JluddepeHmaiiys poCCUHCKOTo 00IecTBa Kak mpobdieMa
npaBoBoit nmonutuku / C. FO. CymenkoB // CoBpeMeHHasi poccHiickas rocyaap-
CTBEHHOCTh: TEOPETHUECKUE U KOHCTUTYIIMOHHO-TIPABOBBIE aCMEKTHI : MaTepHua-
a1 Beepoccuiickoit HayuHo-TIpakTHueckord kKoHpepeHnuuu, Capanck,18-19 mas
2007 r. / monm o6u.pen. A. P. Epemuna. Capanck: MopaoB. roc. yH-T
uM. H. I1. Orapesa, 2007. C. 28-31. (0,3 m.11.).

70. Cymenkos, C. FO. CnipaBeJIMBOCTh ¥ TYMaHU3M KaK OCHOBA CYIIICCTBOBAHUS
npaBoBbIX uckioueHuid / C. FO. Cymenkos // IIpaBo u 3aKOH Ha COBPEMEHHOM
JTame pa3BUTHUS OOIIECTBA W rocyaapcTBa: MaTepuaibl MeXperuoHaabHOU Ha-
y4HO-TIpaKkTudeckoi koHpepenuuu (17-18 oxtsabps 2008 1., r. Coum.) /
otB. pea.: @. I'. Kamkus. M.: PY/IH, 2008. C. 116-121. (0,3 m.11.)

71. Cymenxos, C. FO. VIckioueHusl U3 TIPaBUJI KaK aKTyasibHas TEHJEHIIMS pas-
Butust poccuiickoro npasa / C. KO. CymenkoB // CoBpeMEHHOE COCTOSIHUE U
TEHJCHIIMA POCCUHUCKOTO 3aKOHOAATEIbCTBA B YCIOBHUSIX MPEEMCTBEHHOCTH TO-
CYJlapCTBEHHO-TIPaBOBOro pa3Butusi Poccum : cOOpHUK HaydyHBIX TpPyAOB (1O
MatepuaniaMm Bcepoccuiickoit Hay4YHO-TIpaKTUUECKOW KOH(epeHInu, 23 mas
2008 r., r. bamakoso) / orB. pen. E. B. BaBwmmn, [[. E. IlerpoB. Caparos:
NII «Haykay, 2008. C. 56-65. (0,4 m.11.).

72. Cymenkos, C. IO. VickiroueHusi U3 mpaBWi Kak MpHUEM MPaBOTBOPUYECKOM
texuuku / C. FO. CymenkoB // [lpaBoTBOpuecKasl MOJMTUKA B COBPEMEHHOM
Poccun : cOOpHHUK HaydHBIX TPYIOB [0 MaTepuaiam Bcepoccuiickoro Kpyriioro
crosia / mox obur.pen. A. B. Manwsko, H. B. Ucakosa, A. I1. Masypenko. Capa-
toB: Capar. punman UI'TI PAH ; Munepansasie Boasl: CeBepo-Kapkas.dumnan
Mock. rymaHur.-3koH. un-ta, 2009. C. 318-324.(0,4 n.11.).

73. Cymenxos, C. FO. B3aTka unu nogapok: 3aKOHOJIATETHFHOE UCKITIOUEHNE KaK
npuMep HEOOXOAMMOCTH BBEACHHUS 00s3aTeNIbHOW aHTUKOPPYHNIMOHHOM Mpo-



56

IpaMMBbI TONOJHUTELHOTO 00pa30BaHMsI TOCYJAapPCTBEHHBIX TPAXKIAHCKUX CITY-
xamumx / C. 0. Cymenkos // TloBbiienue 3ppekTuBHOCTH TPUMEHEHUS Ha T'O-
CYJIapCTBEHHOMN TPa)XIaHCKON CIIy>kO€ JOMOJHUTEIBHOTO MPOPECCUOHAIBHOIO
00pa30BaHMsI B YCIOBUSAX COIMAIILHO-DKOHOMUYECKOU MojepHHu3anuu Poccun :
COOpPHHMK CTaTei MEXPErnoHAJIbHONW HAyYHO-TIPAKTUYECKOW KOH(EpPEHIInH,
11-12 wosi6pss 2010 1., Ilen3a / mox pen. B. A. Caruna, T. A. YnaHOBOH,
C. U. Hepenbko. [Tenza: UL IIT'Y, 2010 C. 99-107. (0,5 m.o.).

74. Cymenkos, C. FO. IIpaBoBble UCKIIFOUEHHS: IOHATHE U CMBICI CYILIECTBOBA-
Hus / C. FO. CymenkoB // CoBpemMeHHas FopuandecKas Hayka ¥ MpaBONpUMEHe-
Hue (III CaparoBckue npaBoBbie UT€HUA) : COOPHUK TE3UCOB JIOKJIAI0B (IO Ma-
Tepuanam Bcepoccuiickoil HaydHO-TIpakTHUecKod koHpepenimu, . Caparos,
3-4 mions 2010 1.) / penko:n.: O. C. Pocrosa (o1B. pen.) u ap. ; Caparos: U3a-Bo
'OV BIIO «CI'All», 2010. C. 114-115. (0,3 m.11.).

75. Cymenxos, C. IO. PernonanbHoe NpaBOTBOPUYECTBO U UCKIIOUEHHUS U3 Ipa-
BUJI// 3aKOHOTBOpYECKasl MOJHUTHKA CcyOBekTOB Poccuiickoii ®depepauuu: mnpo-
OJIeMbl TEOPUM U TPAKTUKH : COOPHUK HAYYHBIX CTaTE€d MO UTOraM padoThI
kpyrioro crona / C. FO. CymenkoB / non pea. A. B. Mainbko. Ilenza: MU3n-Bo
Iy, 2010. C. 106-110. (0, 5 m.1.).

76. Cymenkos, C. FO. )KuzHeHHBIN cllyuail ¥ MPaBOBOE MCKIIOUYECHUE: (aKTUde-
ckue u ropunudeckue B3aumocsssu / C. FO. Cymenkos // PernonansHbie oco-
OCHHOCTH PHIHOYHBIX COLUATBHO-IPKOHOMUYECKUX CUCTEM (CTPYKTYp) U UX Ipa-
BOBOE oOecrieueHue : maTtepuaiibl 2-ii Beepoccniickoil HaydYHO-TIPAKTUUYECKOM
koHdepenuuu, mapt 2011 r. / mox pea. O. C. Komeporo. Ilenza: MUDMII,
2011. C. 34-39. (0,5 m.).

77. Cymenxos, C. FO. IlpaBo Kak COBOKYITHOCTb MpaBUJI M MCKIIOUYCHUU /
C. IO. CymenxoB // O6pazoBanue-OxoHoMuka-IIpaBo: nponeccel Tpanchopma-
uuu 1 kputepun 3¢pdextuBHocty :VII MexaynapoaHas HaydyHasi KOH(pepeHuus
/ otB. pea. B. O. bockog, 10. C. Pynenko, A. B. Cemenos. M.: MUOMII, 2011.
C. 193-195. (0,4 n.m.).

78. Cymenxos, C. FO. VIckmoueHus B TIpaBe U COIMOJIOTHICCKAS IIKOJIA «KUBO-
ro MpaBa»: COBPEMEHHBIEC acTieKThl B3auMornpoHukHoBeHus / C. FO. CymeHkoB //
CoBpemeHHas ropuanyeckas Hayka u npaBonpuMenenue (IV Caparosckue npa-
BOBBIC UTEHUS : COOPHUK TE3UCOB JOKJIAIO0B (M0 MaTepuasiaM MexayHapoaHOM
Hay4YHO-TIPaKTUYeCKON KoH(pepeHuuu, r. Caparos,3-4 utons 2011 r.) / peakoan.:
O. C. PocroBa (otB. pea.) u ap. Caparo: MUzn-so 'OY BIIO «CI'All», 2011.
C. 28-30. (0,3 m.i1.).

79. Cymenkos, C. HO. JIeKCUKO-CEMAaHTUYECKUM aHAIU3 TOHATHS «HUCKIIIOYe-
Hue B npase» / C. 0. Cymenkos // [IpaBa u cB0OOOIbI UeOBEKA: MPOOIEMBI pea-
JAu3anuu, 00ecredeHnsl U 3alIUThl : MaTepuanbl MexXayHapoJHOW HaydHOIpaK-
Thyeckor koHdpepeHuuu, 5—6 wurons 2011 r. / peakon.: C. FO. CymeHKOB,
E. Kammaposa, b. A. Jlopommn. [len3a; Ilpara: HUIL «Coumocdepar, 2011.
C. 52-59 (0, 4 n..).

80. Cymenkos, C. IO. VIckmioueHus W3 MPaBWJI KaK JOMOJHEHUS U JOIOIHU-
TeNbHBIE TIPAaBHWJIA: ACTEKTHI pasTpaHUYeHUs (HAa MPUMEpPe 3aKOHOAATEIHHBIX
TpeOOBaHMM K KaHauaatram Ha ciaykOy B CienctBeHHbi komuter P®D) /
C. 10. Cymenkos // Bropoit nepMcKuii KOHIpecC YUeHbIX-IOPUCTOB : MaT€pPHAIIbI
MEXIyHApOJAHON Hay4yHO-TIpakTh4Yecko KoHpepeHuuu (r. Ilepmp, 28-29 ok-



57

Ts10ps 2011 r.) / otB. pen. O. A. Ky3unenona. [lepms: [Iepm.roc. Hall. ucci. yH-T,
2011. C. 35-37. (0,3 m.11.).

81. Cymenkos, C. IO. VckitoueHusi Kak HTHCTPYMEHT PEryJupoBaHuUsl B YaCTHO-
npaBoBeix oTpacisax / C. FO. CymenkoB // Poccuiickas mpaBoBasi MOJIUTHKA B
cepe 4aCTHOro Ipasa : MaTepualbl «KPYIJIOro CToJa» KypHanoB «l ocynapcTt-
BO u mnpaBo» u «lIpaBoBas moiuTHMKa M TpaBoBas Ku3HbY, I. KazaHb,
Kazanckuii (ITpuBomkckuit) ¢enep. yH-T, 22 utonHs 2010 r. / oTB. pen.
A. B. Mansko, JI. H. I'opmrynos. M.: Craryt, 2011. C. 163-169. (0,4 n.11.).

82. Cymenxos, C. FO. VickmrodeHus U3 TPaBWI B KOHTEKCTE TICHUTCHIMAPHOU 0e30-
nacHocTd (Ha mpumepe  YTOJIOBHO-UCHIOJHUTEIBHOTO  Kojaekca Pd) /
C. 10. CymenkoB // [leantennmapHas 0€30MacHOCTh B MEXaHU3ME 00ECTICUeHHS Ha-
IUOHAJILHOM 0€30MaCHOCTH : MaTepualibl MexXTyHapoHOW Hay4HO-IIPaKTHYECKON
koH(pepenuuu (24-25 wronst 2011 r.) / mox o6m. pen. P. A. Pomamosa. Camapa:
Camap. IOpU/I. WH-T OCH1H Poccun, 2011. C. 339-344.
(0,4 m.om.).

83. Cymenxos, C. FO. COOTBETCTBHE CYIIECTBOBAHUS HCKIIOYCHUN OCHOBHBIM
MOJIOKEHHSIM JTIOKTpUHBI ecTecTBeHHOro npasa / C. FO. Cymenko // 'ocympapcT-
BO U mpaBo B XXI Beke : Marepuansl BcepoccuiCKOM 3a0YHOW HAy4YHO-
npaktuyeckor koHgpepenuuu / otB. pena. H. I'. Kapuummna. Ilensza: M3a-Bo
[y, 2012. C. 237-243. (0,4 n.i.).

84. Cymenkos, C. IO. VckimioueHus U3 TpaBWI B MPABOBOM PETYIHPOBAHUU
NPUCYKIEHUSI YUYEHBIX CTeleHerd W mpucBoeHus ydyeHwlx 3Banuii / C. 10. Cy-
MeHkOB // [IpaBo u ero peanuzanus B XXI Beke : COOPHUK HAYYHBIX TPYAOB (110
MatepuasiaM MeXIyHapOaHOW Hay4YHO-TIPAKTUYECKONW KOH(MEpPEHIH, MOCBS-
nieHHoM 80-netuto CapaTOBCKOW TOCYJApCTBEHHOW HOPUIMYECKON aKaJeMUH,
Caparos, 29-30 cents0ps 2011 r.) : B 2 u. / mox obur. pen. C. H. Tymanosa.
Capato: ®I'BO BITIO «CT'FOA», 2012. Y. 2. C. 353-354 (0,2 n.11.).

85. Cymenkos, C. 0. UckimodeHns U3 MpaBuI Kak UieaibHas BOZMOKHOCTb COUe-
TaHWs aOCTPAKTHOTO M KOHKPETHOTO B MPaBOBOM perymupoBanuu: «lIpaBoBas
MOJINTUKA ¥ TIPaBOBasi KyJIbTypa B YCIOBHUAX COBpeMEHHOW Poccum»: marepuabl
«KpyTJI0ro ctonay. Ps3anb, 24-25 anpenst 2012 r. / Tlox pea. H. W. Ioaumiyka /
C. 0. CymenkoB // BecTHuk 00I1IeCTBEHHOM HAY4YHO-HCCIICA0BATEILCKOM JTabopa-
Topru «B3anMosieiicTBUE YroJOBHO-UCIIONHUTEIBHON CHUCTEMBI C WHCTUTYTaMHU
IPaXJIAHCKOTO OOIIECTBA: UCTOPUKO-TIPABOBBIE U TEOPETHUKO-METOJO0JIOTHUECKUE
acriekTb. CrienqualibHBIA BBITYCK: Hayd.-TIPakT. )KypH. Psa3anb: Axkagemus @CHUH
Poccun, 2012. C. 89-94. (0,2 n.11.).

86. Cymenkos, C. FO. VIckintoueHus: U3 NpaBUJl KaK U3bSITHUS: CYIIHOCTHAs Xa-
paKTepUCTHKAa B KOHTEKCTe mpaBoBoro perymupoBanus / C. 0. Cymenkos //
[TpaBoBasi MoONMUTHUKA U Pa3BUTHE POCCUHCKOIO 3aKOHOJATENHCTBA B YCIOBHUSX
MOJICpHU3AIMU: COOPHUK TOKIan0B / oj pea. A. B. Mansko, B. M. Illadupoga,
A.B. Ycca. Kpacnosipck : COY, 2012. C. 297-302. (0,4 m.11.).

87. Cymenkos, C. 0. VckitoueHus: U3 NpaBuil Kak MPaBOBBIE T03BOJICHUSI: OCO-
o6ennoctu ropuandeckoit mpuponsl / C. FO. Cymenkos // X Beepoccuiickue fe-
kaOpbckue opuaudeckue urenust B Kocrpome (15-16 nexadbpst 2012 rona) : B 3
T. CocraButenb B. B. I'py3neB. Koctpoma: KI'Y um. H. A. Hekpacosa, 2013,
T.IIL. C. 106-114. (0,4 1. 1.).

88. Cymenxos, C. 0. VIckmoueHus u3 MpaBuil KaK TPAJAHIIHIS POCCUUCKOTO TIpa-
Ba / C. 0. Cymenkos // IIpaBoBble Tpanunuu. XKuakoBckue uteHus : Matepua-



58

76l MEXKAYHAPOIHON HayuyHOU KoH(pepeHuuu. Mocksa, 29-30 maprta 2013 r. /
oA pexa. I'. 1. MypomiieBa, M. B. Hembrtunoii. M.: PYJIH, 2014. C. 439-446.
(0,4 m.m.).

Vuebnvie uzoanus

89. Cymenkos, C. FO. Hopmbl nipaBa kak npaBuio u uckmouenue / C. HO. Cy-
MeHKOB // TIpoOnemMbl TEOpHUH TroCydaapcTBa M IpaBa: YYeOHHWK / IOA PE.
A. B. Manbko. M.: FOpmaturdopm. 2012. 592 ¢. C. 284-300. (37 mur. / 0,9 m.o.).
90. Cymenxos, C. FO. IlpaBo B cucteme conainbHbix HOpM / C. FO. CymeHkoB /
Teopus rocynapcTsa u npasa: yueOHuk / moa pea. A. B. Manbko, A. 0. Cano-
MatuHa. 2-¢ u3a. ucnp. u gon. CII0.: U3narenscTtBo «tOpuanueckuil HeHTp
IMpeccy», 2015. 420 ¢. C. 128-137. (27 n.a. / 0,6 m.i1.).

1lyonukayuu 6 UHOCMPAHHBIX UZOAHUSAX

91. Sumenkov, S. Yu. Principle of legality — are any exceptions admissible (case
study: Russian law)? / S. Yu. Sumenkov // Acta HUMANITAS — CASOPIS
PRO SPOLECENSKE VEDY (1/1-2) / Sefredaktor: Miroslav Sapik.
Vysokaskolapolitickych a spole¢enskychvéd Kolins.r.o. Kolin, 2011. S. 176-
180. (0,4 p.l.). (Cymenkos, C. FO. IlpuHIMI 3aKOHHOCTH — JOIMYCTHMBI JIA HC-
KIoueHus (Ha mpumepe poccuiickoro npasa)? / C. FO. CymenkoB // [lestHust ve-
noBeueckue — JXKXypHair oOmiecTBeHHbIX Hayk (1/1-2) / I'maBHBIN pepakTop: Mu-
pocnaB Canuk. Beicias 1mkosia TOJTUTHYECKUX U OOIIECTBEHHBIX Hayk B Koiu-
He. . Komun, Yexus. 2011. C. 176-180. (0,4 n.1.)).

92. Cymenkos, C. FO. VIcknrodeHUsT U3 TIPAaBWII KaK 9acTh CHCTEMHOCTH TpaBa /
C. 0. CymenkoB // KoHuentyanabHble OCHOBBI Pa3BUTHS HAllMOHAJIbHBIX Ipa-
BOBBIX CHCTEM B KOHTEKCTE MPOIECCOB TI00aqu3alii U PeruoHAIbHOW MHTe-
rpalu: MOCTCOBETCKUM OMBIT U MEPCHEKTUBLI YCTOMYMBOIO PA3BUTHS : MaTe-
puanbl Hay4YHO-TIpaKTHUYeCcKoW KoH(pepeHuuu. MuHck,7-8 okta0ps 2011 r.
Munck: UI1 BI'Y, 2012. C. 183-184. (0,3 m.11.).

93. Cymenxos, C. HO. 3aKoH-UCKITIOUEHNE KaK PA3HOBUIHOCTh CIEIIMAIbHBIX 3a-
KOHOB: xapaktepHble ocooenHoctu / C. FO. CymenkoB // AxtyanbHble mpo0Jie-
MBI IOPUANYECKON HAYKHU U MPABOIIPUMEHUTEIILHON NPAaKTUKU: Marepuanisl Me-
KIYHApOJTHON Hay4dHO-TIpaKTUuueckor koHdpepenmun. Yacts 1. / UnctutyT dyH-
JaMEHTAIBHBIX HcclenoBanuii (26-27 centsops 2013 r., XappkoB, YKpauHa).
XapbkoB: HN®U, 2013. Ha pycckoMm, YKpauHCKOM M AHTJIMHACKOM S3bIKaX.
C. 18-21. (0,3 m.1.).



59

[Toxmucano B meyath 25.10.2016 r. dopmar 60x841/16.
bymara odcernas. ['apautypa «Timesy. [Tedats odpcerHas.
VY. med. 1. 2,4. Tupax 300 sx3. 3aka3 650.

Otnevarano B TUNorpaduu U31aTeIbCTBA
®OI'bOY BO «CaparoBckas rocyaapCTBEHHAs! OpUINYECKAs aKaIeMUS»
410056, Capatos, yi1. Bonbckas, 1.
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