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OBLIASA XAPAKTEPUCTHUKA PABOTbI

AKTYaJbHOCThb JAUCCEPTALMOHHOIO McciaenoBanus. [IpoGnembl HakazaHus cpe-
I ApYTUX Haubosiee BaXKHBIX MPOOJIEM YroJOBHO-TIPABOBOM HAyKH OCTAIOTCSl aKTyallb-
HbIMH Kak B Memenckoii Pecniy6imke, Tak n Poccuiickoii ®enepaunn. Hakazanue Bbpa-
YKAeT YIrOJIOBHO-TIPABOBOM 3aIlpeT, OJIMLETBOPSET KapaTelbHYK BJIACThb IOCYJapcCTBa,
NpU3BAaHO OOECIEeUrBaTh OCHOBHYIO (DYHKIIMIO YTOJIOBHOTO TpaBa — MNPEayNpexJIeHHEe
COBEPILUEHUSI NPECTYIUIEHUI Ha OCHOBE BOCCTAHOBJICHMSI COLMAIbHOM CIIPaBEIMBOCTH,
UCIIPaBJICHMS OCYKJIEHHBIX U MX peconuanu3anuu. Hakazanue riiaBHbIM 00pa3oM JI0JK-
HO oOecreynBaTh COIMAIBHYI0 3(PQPEKTUBHOCTh yroyioBHOro mpaBa. C TOYKU 3peHUs
IOPUANYECKON MPUPOBI, COIEpPKaHUs, LIEJIEBOM HANpPaBICHHOCTH U MEXaHW3Ma JIOCTH-
KEHHsI COOTBETCTBYIOIIMX IIeJIel HaKa3aHUE MPEACTaBIsET COOON YHHUKAIIbHOE SIBIICHUE.
K ero uccienoBanuio Ha NMpPOTSHKEHUM BEKOB, HaUMHAas ¢ Mbicaureneil Jpesuero Mupa,
oOpammanuch Gpunocodsl, OPUCTHI, ICUXOJOTH, COLIMOIOTH U Jp.

YronoBHble Koaekchl Memenckoii Pecriy6muku u Poccniickoii ®enepanun ycra-
HABJIMBAlOT OCHOBAaHUE U IMPUHLIMIBI YTOJIOBHON OTBETCTBEHHOCTH, COACPKAT PErilaMeH-
TalMIO0 BUJIOB HAKa3aHUM U MHBIX MEP YrOJIOBHO-IIPABOBOIO XapakTepa. YTOJIOBHBIN KO-
nexc MemeHckoii PecyGIuKkn mpelycMaTpHBaeT CypOBBIC BHJIBI HAKA3AHMS: CMEPTHYIO
Ka3Hb, 3a0pacblBaHUE KaMHSAMHU JO CMEPTH, OTCEUCHHE PYKU WIM HOTHU, OUYeBaHue, BXO-
JSIIIIE B KATETOPHUIO «XyAIy » (MpeanucaHHOe HaKa3aHUE), a TAK)Ke HaKa3aHUs KaTero-
puil «kucac» — Bo3Me3aue (Haka3aHUE, PaBHOE IO TSKECTH COBEPIICHHOMY MPOTHBO-
MPaBHOMY JICSTHHIO), M «JIniia» (TaTa 3a KpoBb). Hakazanus kateropun «razupy» (ucmpa-
BUTEJIbHBIC HaKa3aHWs) B BUJIE JIMIIICHUS CBOOOBI, mTpada, 00s3aTenbHbIX paboT ycrTa-
HABJIUBAIOTCS IO YCMOTPEHUIO 3aKOHOJATENS B COOTBETCTBUU C HOPMaMH U MPUHIIUIIAMU
MEXIYHapOIHOIO IIpaBsa.

Cucrema Hakasauuii YK Memenckoii PecryGIMKH OCHOBBIBAeTCS HA HOPMAX HC-
namckoro mpaBa (Kopana u CyHHBI), a Tak)Ke Ha OOIIEYETIOBEYECKUX CBETCKUX TPaBU-
nax. Mcmonp3oBaHne pa3audHBIX UCTOYHUKOB MPpU (POPMUPOBAHUM YTOJIOBHOTO 3aKOHO-
JATEIbCTBA MOPOXKAAET 3aTPYAHEHUS B €r0 TOJKOBAaHUU U TPUMEHEHUH.

B Poccuiickon denepannn yrojgoBHbIE HAKa3aHUSI OCHOBBIBAIOTCS HA MOJIOKECHUAX

Konctutynun PO u obmenpru3HaHHBIX MPUHIMIIAX U HOPMAxX MEXIYHApOIHOTO TpaBa.



CopepxaHue BceX BUAOB HAKa3aHMs 3aKJIHOYAETCS B YCTAaHOBJIEHHBIX B YTOJIOBHOM KO-
JIeKCe JIMIICHUSX WM OTPaHUYEHUSIX MIPaB U CBOOO BUHOBHOTO JIUIIA.

VK P®, B otmune ot YK Memenckoii Pecniy6iauky, He COIEPHKUT TEIECHBIX WM
JPYTUX MO30pSIINX HaKa3aHWil, YTO MOJTHOCTBIO COOTBETCTBYET CT. 7 MeXIyHapOoaHOro
NAaKTa O FPAXKJAHCKUX U MOJMTHYECKUX MPaBax, B KOTOPON JNEKIAPUPYETCS, YTO LEIbIO
HaKa3aHUA He SBJSIETCS NpUYMHEHHE (PU3NYECKUX CTPAJaHUN WU YHIDKEHUE YeroBeve-
CKOT'O JJOCTOMHCTBA.

B ropuauueckoil aureparype npoaoiKarTCsa AUCKYCCUH M0 BOIPOCY O CYLIHOCTH
HaKa3aHus, [0 MPEXKHEMY IIUPOKO PACIIPOCTPAHEHA MO3ULIMS, IPU3HAIOLIAs OCHOBOM €ro
KaparelbHbId XapakTtep. HakazaHue m B COBPEMEHHBIX YCIIOBHSX JOJKHO paccMaTpH-
BaThCS B KAUECTBE BAXKHEHILEro M HEOOXOMMOT0 JIEMEHTA yroJIOBHON MOTHTHKY U Ve-
MeHckor Pecry6muku, n Poccutickort @eneparuu. Kakapiii Bua Haka3aHUs TOJDKEH BBI-
MOJIHATH KapaTeNbHYI0, UCIIPABUTENBHYIO U MpeayNpeanTeabHy0 GyHKIUN it obecre-
yeHus O€30MaCHOCTH JHMYHOCTH, OOIIECTBA M TOCYyJapCTBa OT MPECTYMHBIX MOcsra-
TEJIbCTB.

3HaYUMOCTh TEMBbI HUCCIIEIOBaHMs OO0YCIOBIMBAET CPAaBHUTEIBHO-TIPABOBOM MOJ-
XOJ] TIPH UCCIICOBAHIN MHCTUTYTOB HAKA3aHMS MO 3aKOHOAATEIbCTBY Memerckoii Pec-
nyonuku u Poccuiickoit ®@enepammu. Takoil MOAXO0 MO3BOJSET BBIABUTH U HAMETUTH
HaIIPaBJICHHSI 110 COBEPIICHCTBOBAHUIO MOJIOKEHUN 3aKOHA M MPAKTUKUA UX MPUMEHEHUS.
Oco0oe BHUMaHHE yIeIsIeTcs] pePOPMUPOBAHUIO CUCTEMbI HaKa3aHUIl B EMEHCKOM 3a-
KOHO/IaTEeNLCTBE, KOTOpasi B IIEJIOM JOJKHA COOTBETCTBOBAThH TpeOoBanusiM Kopana u
CyHHBI.

Crenenb Hay4yHO#l pa3padoTaHHOCTHM TeMbl. B MycynbMaHCKO M apaOCkoit
IOPUINYECKON TUTEepaType MpoOIeMbl HaKa3aHUs, a TaK)Ke HA3HAUCHUSI HAKa3aHUsI B pas-
HOE BpEeMs paccMaTpuBalUCh B pabotax Anb-umam AOy Xacanan-Illadguu, Anb-umam
AOly aimu Myxammena an-Xan6anu, Adnen-Kagep Ayna, Myxammena Ans ["azanu u apy-
TUX aBTOPOB.

B cnenmansHO# apaOCkoi B HEMEHCKOW TUTEpaType OMpeaesieHbl BaXKHbBIE acTeK-
ThI TIPOOJIEMBl HaKa3aHUsl, UCCIICAOBAHbl TUCKYCCUOHHBIE BOMPOCHI CUCTEMBI HaKa3aHHM
110 MyCYJIbMaHCKOMY YTOJOBHOMY IPaBy M YroJOBHOMY HpaBy HMemeHckoit PecryGmukn.

B uwactHOCTH, TaHHOW TeMaTHKe MOCBITHIN CBOM MOHorpadun Anu-Xacan Anb-an [1la-
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padu, A6aypaxman Canman, Axman @atxu Cpyp, Axmang darxu baxnacu, Myxammen
A0y 3axpa, Maxmyn Hamxu6 Xycuu, Maxmya [lantyT, Mamyn Cansim, Myxammen anb-
®danens, Cyoxu Maxmacanu, Taxup Canex, XyceiH adq Aiu U Apyrue aBTOPHI.

IIpyn moAroToBke AMCCEPTALMU KCIIONB30BAIMCH TPYAbl TAKMX POCCHUMCKUX Yyye-
HBIX, Kak 3.A. Actemupos, JI.B. barpuii-lllaxmatos, H.W. Berpos, P.P. I'anuak6apos,
N.N. T'openuk, C.1. Jementnen, B.K. [lyronos, A.A. XKwxkunenko, 11.9. 3Be4apoBCKuUid,
B.U. 3y6kosa, N.N. Kapmnen, B.C. Komuccapos, C.1. KonoBanosa, 1.4. Ko3auenko,
A.Il. Ko3nos, H.M. Kponaues, JI.JI. Kpyrnukos, B.H. Kynpsisues, H.®. Ky3nenosa,
C.B. Makcumos, C.®. Mumoxkos, B.I1. Mankos, A.B Haymos, b.C. Hukudopos, I1.II.
Ocunos, B.H. Ilerpames, C.B. Ilo3nbimes, T.I'. [Toustosckas, A.. Papor, b.B. Cuno-
pos, B.I'. CmupuoB, M.C. Crporosuy, H.A. CrpyukoB, ®.P. Cynaypos, M.B. Tanan,
N.A. Tapxanos, H.C. Tarannes, FO.M. Tkauesckuii, I'.A. Tymanos, 1.T. ®posnos, B./I.
Owiumonos, AJIL. Lsetunosuu, A.M. Yyuaes, M./[. Ilapropoackuii, A.®. [llabanoB u
JIPYTHX.

OO0beKT quccCepTAMOHHOIO  HcciaenoBaHus. OOBEKTOM HUCCIENOBaHUS SIBIIS-
€TCSl COBOKYNHOCTb TEOPETUYECKUX M NPAKTUUYECKUX BOIPOCOB IPABOBOM MPHUPOIbI
HaKa3aHUH, perIaMEeHTHPOBAaHHBIX B mojoxkeHusax Kopana m CyHHBI, a Tak)Ke B HOpMax
YTOJIOBHOTO 3aKOHOJATeNbcTBa Memenckoi Pecry6nmkn u Poccuiickoit ®enepanyy, B
KOTOPBIX MPEAYCMOTPEHBI 1IEJIM HaKa3aHUs, BUJIbI HAKA3aHUM U UX CHCTEMBI.

IIpeamer guccepTAMOHHOIO HcciaeAoBaHusA. [IpenMeToM auCCEPTAMOHHOIO
WCCJIEIOBAHUS BBICTYIAIOT HOPMBI MEKyHAPOAHOTO MpaBa, KOHCTUTYIIMHN U yTOJTOBHOTO
3aKoHOAaTeIbcTBA Memenckoit Pecry6mukn, KOHCTUTYIMH U YTOTOBHOTO 3aKOHOIATE b-
ctBa Poccuiickon denepannu, peryJIMpyrone CUCTEMY YIOJIOBHBIX HAKAa3aHWM, CTaTH-
CTHYECKHUE CBEJCHUS U CyneOHas MpakTUKa IO Memerckoii Pecniybnuke u Poccuiickoit
depnepaiuu, cenyagbHas JIUTeparypa.

Heap 1 3a1a4u JUCCEPTAIMOHHOIO Hccaea0BaHus. [lenp uccinenoBaHust cocTo-
UT B MPOBEJACHUM CPABHHUTEIHLHO-TIPABOBOTO aHAIM3a MHCTUTYTOB HaKa3aHUs, B YAaCTHO-
CTH, BUJIOB HAKA3aHUIl 110 JeHCTBYIOIIEMY YTOIOBHOMY NpaBy MemeHckoii Pecy6nmky 1
Poccuiickoit deaepanun 1 pa3paboTKe NPEASIOKEHUHN MO0 UX COBEPILIEHCTBOBAHUIO U CY-
NeOHOM MPaKTUKH.

JI1st JOCTHKEHUST YKa3aHHOM 11e7TM OBLIN MOCTABJICHBI CIIEIYIONINE 3aaUu:



- BBIIBUTh  KOPUAMYECKYIO  IPUPOJY  HAKa3aHUs 1O  YTOJOBHOMY
3aKOHOJaTeNbCTBY MemeHckoil Pecriy6nuky n PD Ha OCHOBe aHaNM3a HOPMATHBHBIX
aKTOB, HAYYHOU JTUTEpaTyphl U MaTepUANIOB CYIeOHOMN MPAKTUKH;

- PaCKpBITh CYIIHOCTb LEJIEH 10 YTOJOBHOMY IIPABY Memenckoii PecnyOnuku u
YK PO;

- TIOKazaTh crenu(uKy CHUCTEMbl Haka3zaHuii mo YK Memenckoit PecniyOnuku u
YK PO;

- 71aThb OOIYI0 XapakTEPUCTUKY BHAaM HakazaHuid mo VYK Hemenckoit
PecniyOnuku u YK P®;

- BBIABUTh 3aKOHOMEPHOCTH TPUMEHEHHS BHUIOB HaKa3aHUW B CyJeOHOU
npaktuke Memenckoii Pecry6nmku u PO;

- chopmynupoBaTh  Hay4yHbIE  PEKOMEHIAIMM W  MNPEMIOKEHUS  TI0
COBEpIIEHCTBOBAHMIO JIGHCTBYIOIIETO YTOJOBHOTO 3aKOHOJATENbCTBA VIeMEHCKOM
PecnyOnuku ¢ yueToM 3aKOHOAATENIbHOTO orbiTa PD.

MeTon0/10rHYeCKYI0 OCHOBY /JAUCCEPTALMOHHOIO MCCJIEI0BAHMS COCTaBUIIU
JIMAJIEKTUYECKUA METOJ TMO3HAHHUsI, COBPEMEHHAs JOKTPUHA IOPUCIPYIAEHLNH, & TAKXKE
oOllleHay4YHbIE U CHCUUATbHBIE METOMbI: HCTOPUYECKHM, JIOTUYECKUH, CUCTEMHO-
CTPYKTYPHBIH, CTAaTUCTUUECKUI, (OpMaIbHO-IOPUINYECKUNA, CPABHUTEIBHO-TIPABOBON U
Ap.

Teopernueckoii OCHOBOHM IMCCePTALMM SBWINCH TPYIbl MEMEHCKHUX, IPYTHX
apaOCKUX M MYCYJIbMaHCKHUX YUYEHBIX-TIPaBOBEIOB, POCCUHCKUX M 3apyOEKHBIX CIielna-
JIMCTOB I10 BOIIPOCAM YTOJIOBHOT'O IIPaBa U MHCTUTYTa HAKa3aHMS.

HopMaTHBHYI0 OCHOBY IMCCEPTALMOHHOIO0 HCCJIEAOBAHUS COCTABUIN MEXKIY-
HApPOJIHBIC MpaBoBbIe akThl, KoHcTHTyIMs Memenckoii PecryGmKy, YroJloBHOE M yro-
JIOBHO-TIPOLIECCYaTbHOE 3aKOHOATeNbeTBO Memenckoii PecryGmukn, Koncruryms Poc-
curickor denepannu, yroloBHOE U YTOJOBHO-UCIIOJIHUTEIIBHOE 3aKOHOAATENLCTBO PD, a
TaK)K€ MHbIE 3aKOHBI Apa0CKUX U JIPYTUX TOCYIapCTB.

IMIUpPUYECKasi 0CHOBA JUCCEPTAIIMU OXBATHIBACT:

1) cratucTuyeckre JaHHBIE 11O TPUMEHEHUIO OCHOBHBIX U JTOTIOJHUTENbHBIX BUIOB

YTOJIOBHBIX Haka3aHuii mo Pecry6iuke Memen 3a nepuon 2000— 2013 rr.;  2) yronos-



Hasl CTaTHCTHKA HA3HAYEHHWS OCHOBHBIX M JONOJHUTENIBbHBIX BUJIOB Haka3aHuil no Poc-
cuiickoit ®enepanuu u Pecnybnuke Tatapcran 3a nepuosa 2000-2013rr.;

3) naHHbIe M3ydeHHs: MaTepranoB 130 YroJoBHBIX 1€, BO3OYKICHHBIX B MeMeH-
ckoil PecrnyOnuke 1mo OOBHHEHHIO B COBEPIIECHUHM MPECTYIUICHHUM, MPerLyCMOTPEHHbIX
pazznenoM 10 rnaser 1 YK Memenckoii Pecriy6muku: «[IpecTyIieHns IPOTHB XKU3HU U
310POBbSY;

4) naHHble aHaM3a BUJIOB HAaKa3aHUil, CBA3aHHBIX C JIMIICHHUEM CBOOOJIbI, a TaKXkKe
co mrpadom no HMemenckoii PecryGmuke u Poccuiickoit deiepanuu, B TOM 4UCIE 110
Pecnyonuke Tarapcran ¢ 2009 o 2010 rr.;

5) nannble nzyuyeHus: 408 yroyioBHbIX J€Jl, PACCMOTPEHHBIX CyJaMH NEPBOU HH-
craHimu Memenckoii Pecriy6iauky B 11€710M 1 B 4aCTHOCTH B cTonuue . CaHa ¥ . AJieHe
32 2005—2013 rr.

Hay4Hasi HOBH3HA JUCCEPTALMOHHOIO MCCJICA0BAHMSA 3aKIIIOYAECTCS B TOM, YTO
B HEW BIIEPBbIC MPEAIIPUHSATA IONBITKA IPOBECTU CAMOCTOSATEIILHOE KOMIUIEKCHOE CpaB-
HUTEJILHO-TIPABOBOE HMCCIIEI0BAHNE YTOJIOBHOTO 3aKOHOATeIbCTBA Memenckoil Pecry6-
JIMKY, 0a3UPYIOIIErocss Ha HOPMax MCIAMCKOTO MpaBa, U YTOJIOBHOTO 3aKOHOJATENILCTBA
P®, kotopoe ocHoBbIBaeTca Ha Koncturyuuu Poccuiickoit denepanuiv, X COOTBETCTBUE
oOIIenpU3HaHHBIM TIPUHIIMIIAM U HOPMaM MEXTyHApOIHOTO TpaBa, a TAaKKe YroJIOBHO-
MPaBOBOM JOKTPUHE TIO TpoOIeMe MPUMEHEHHUsI BUIOB HAaKa3aHUs U UX POJIK B OOprOE ¢
MPECTYIHOCTHIO HA COBPEMEHHOM 3Tarle pa3BUTUSI HEMEHCKOTO U POCCHUICKOTO OOIIECTB,
BBISIBJICHBI HEIOCTATKU B 3aKOHOJATEILHOM pPerjlaMeHTaluu, IPAKTHYECKOM MPUMEHEHUN
Pa3JIMYHBIX BUJOB YTIOJIOBHBIX HAaKa3aHWil, a TaKK€ BHECEHBI MPEUIOKEHHS MO COBEP-
IIEHCTBOBAHHMIO HEKOTOPHIX mojoxkenmit YK Memenckoil Pecny6nmKy M HpakTHKH HX
MIPUMEHEHHS.

OcCHOBHBIE N0JIOKEHHUS UCCIEA0BAHUSA, BBIHOCUMbIE HA 3aILMUTY:

1. OCHOBHBIM MCTOYHHKOM YIOJIOBHOTO npaBa B Memenckoii PecryGmuke BbI-
ctymaet mapuat (Ha ocHoBe Kopana m CyHHBI), KOTOPBIM OKa3bIBa€T BIUSHUE HA Pa3BH-
THE HOPM YTOJIOBHOTO 3aKOHOJIATEIHCTBA B 1IEJIOM U (DOPMHUPOBAHKE €T0 MHCTUTYTOB H
OJTHOBPEMEHHO CITY>KHUT MPEANOCHUIKON €ro CTaOUILHOCTH; B 3TOM OTHOIIIEHHWH OTMEYa-
€TCsl €r0 CYLIECTBEHHOE OTJIIMYME OT YIOJOBHOTO 3aKOHOJAATenbcTBa PO u npyrux rocy-

JapCTB.



2. VToI0BHOE 3aKOHOATENILCTBO MeMeHcKoil PecyGIMKH OCHOBBIBACTCS HA
PENUTMO3HON JOKTPUHE M OOILETIPU3HAHHBIX IOJIOKEHHUSIX MEXIyHapOJHOro IpaBa, a
3TO MPENINoJiaraeT pPerjIaMEeHTAlUI0 OOLIECTBEHHBIX OTHOUICHHH KaK B COLMAIILHOM
IJIaHE, TaK U B PEJIMTMO3HOM. B 3TOH CBSI3M MpeCTYIUICHUs TOAPA3/IEIICHbl HA KATETOPUU:
CXYIIYD», KKACACY, «IAWA» U «Ta3Up», KAXKIO0U U3 KOTOPBIX COOTBETCTBYET OINpPEIEIICH-
Has COBOKYIHOCTb BHUJOB HakazaHui. [IpecTyrieHune KaTeropum «XyIamgyn», «KUcacy,
«Iuia» U «Ta3up» — 3TO OOILIECTBEHHO ONACHOE JESHUE, MOCArallee Ha UEHHOCTH HC-
J1aMa, 3alpeleHHOE IapUaTOM U YTOJOBHBIM 3aKOHOM 01 yTPO30W HaKa3aHUs.

3. Haka3zanue B yrojoBHOM mpaBe Hemenckoit PecniyOnmuku yacto cBOAUTCS K
IIPUYMHEHNIO BUHOBHOMY JIMILY TEJIECHOTO BpPEJa, PaBHOIO NPUYUHEHHOMY MPECTYITHBIM
nestuueM. Hanpumep, Bo3gasiHue JTUIICHUEM XKU3HU 332 yOUCTBO. J[J1s1 yroJloBHOTO mpaBa
P® xapakTepHbl UCIIPaBUTEIbHBIC HAKa3aHMsI, 3AKJIFOYAIOLIMECS B OTKAa3€ OT TEJIECHBIX
HaKa3aHWH, a TAKKE OTKa3€ OT IPUMEHEHHs] CMEPTHOM Ka3HU, OTPAHUYECHUU [TPUMEHEHUS
JUIIEHUS] CBOOOJbI, PAaCIIMPEHUM Kpyra HakKa3aHWW, HE CBA3AaHHBIX C JIMIICHUEM
CBOOO/IBI.

4, [Tockompeky B YK Memerckoii Pecniybnuku, kKak ¥ B YroOJOBHOM
3aKOHOJATENbCTBE OOJBUIMHCTBA apaOCKUX TOCYAapCTB, HE AaeTCs OOLIEr0 ONpeneIeHus
MOHATHS HAKa3aHUsA, B JINTEPATyPE OHO PACCMATPUBAETCS YEpE3 KATETOPHUU «XYIIyI,
«KUCAC» MU «JHiia» B TOYHOM COOTBETCTBHM C PEJIMTMO3HOW NOKTpHHOW. Kareropus
«Xyanyn» oObeqUHSET HaKa3aHWs, Ha3HA4aeMble 3a COBEPIIECHUE ONPENEICHHOTO Kpyra
NPECTYIJICHUH, MOCATAIONMX Ha OCHOBHBIE LIEHHOCTH Hcama (pEelIuruio, *Ku3Hb, pasyM,
MPOJIOJIKEHNE TTIOTOMCTBA U COOCTBEHHOCTD ).

S5. [lo o6pasyy YK P® B VK Memenckoii Pecry6mmkn 1enecoo6pasHo
3aKpENUTh CIIEAYIOIIEe OIpeaeicHue MOoHATUS HakaszaHus: «Haka3zanme ectb Mepa
rOCYJIJapCTBEHHOIO IPUHYXXJEHUSA, Ha3Hadyaemas MO0 IPUTOBOpY CyJda K JIMIY,
IIPU3HAHHOMY BHHOBHBIM B IIOCATaTEIbCTBE HA OCHOBHBIE LIEHHOCTH HCJIama, M
3aKiodaeTcs B npenycMoTpeHHbiX B Kopane, CyHHe u HactosimeM Kopekce nmunieHun
WM OTPaHUYEHUH TIPaB U CBOOO/ ATOTO JIUIIAY.

6. B VK WemeHnckoit PecryGnuku He oOnpeeleHbl LM HakazaHusa. B
JUTEpAType Yalle BCETO BBIICISAIOTCA IEJIM OOIIero W 4acTHOTO mpeaymnpexacHus. Ha

OCHOBE HOpM IlIapHara, MpeayCMaTpUBAIOIIEr0 TaKue IeJId, a TaKKe C YYETOM OIIbITa
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3apy6eKHOTO YroJIOBHOTO 3aKOHOJATeNbeTBa, B actHocTH, YK P®, B VK HemeHckoit
PecnyOnuku HEOOXOQUMO 3aKpeNuTh CISAYIONINE e Haka3aHus. 1) BoccTaHOBIIEHUE
OCHOBHBIX ILIEHHOCTEH HClIaMma; 2) HUCHPABJICHUE OCYXKIEHHOTO; 3) MNpeaynpekIeHUE
COBEPILUEHUSI HOBBIX MPECTYIUIEHUU. JIOCTM>KEHHME LEeaM BOCCTAHOBJIEHHUS OCHOBHBIX
LEHHOCTEM HcllaMa [MpeAnojaraer, 4YTo HakKa3aHWe [JOJDKHO COOTBETCTBOBATh
nosioxxeHussM Kopana u Cynse. JlocTHKe€HHE LENHM UCIPABICHUS OCYXKIEHHOI'O MOKET
03Ha4aTh, YTO €r0 MOBEJICHUE JOHKHO COOTBETCTBOBATH IOCTYJATaM PEJIMIMU HCIIaMa.
Ienb mpeynperxkaeHis HOBBIX MpecTyIieHui B MemeHckoit Pecry6iike Kak IpaBuio
JOCTUTAETCS MyTeM MyOJIMYHOTO UCTIOJIHEHUS] HAKa3aHUsI.

1. VK Hemenckoii Pecry6nvku HE COEPIKUT ONPEACIICHUS MOHATHS «CUCTEMA
HakazaHui». llpemraraercs nonosHuTh JaHHbI  Kopekc craTeel  CleAyrOIIETro
conepxanus: «CucreMa Haka3aHUW — 3TO YCTAaHOBJIEHHOE YTOJIOBHBIM 3aKOHOM Ha
OCHOBE IIapuaTa o0s3aTelIbHOE i1 CYJOB HMMEIOLIEE HCYEPIbIBAIOLINM XapakTep,
MHOTOYpPOBHEBOE OOBEAMHEHHE OCHOBHBIX U JONOJHUTENIbHBIX BHUJIOB HaKa3aHUH,
PACIIOJIOKEHHBIX B ONPEIAEICHHOM IMOPSAJIKE B 3aBUCUMOCTH OT CTENEHU UX TSKECTH, B
KOTOPOM KaXJblii BUJ HAKa3aHMs 3aHUMAET CBOE COOTBETCTBYMOIIEE MecTo». Cucremy
Hakazauuii B VK Hemenckoit PecryOiiku 11e11eco00pa3Ho M3JI0KUTh OT MEHEE CTPOTOro
K OoJiee cTporomy.

8. [lo xapakTepy OrpaHHYe€HHI TIpaB M CBOOOJ JIMIIA, COBEPIIUBIIETO
TpecTyIUICHNE, BHIbI HAKA3aHMIi [0 YTONIOBHOMY NpaBy MeMeHcKoil Pecry6amki MOKHO
KJaccu(UIMPOBAaTh HAa TAaKWEe TPYMNIbl: 1) cMepTHas Ka3Hb;, 2) TEJIECHbIE HaKa3aHUs
(OuueBaHue, OTCEUCHHWE PyKM W  HOTH); 3) UCHpAaBUTEIbHbIE  HaKa3aHUS,
OTPaHWYMBAIOIIIME CBOOOMYy  OCYXACHHOro, 4) Haka3aHUs, OTPAHUYUBAIOIINE
MIPaBOCTIOCOOHOCTH OCYKIECHHOTO; 5) UMYIIIECTBEHHbIC HAKa3aHUSI.

Q. Tpe uI0KeHus 1o W3MeHeHnio n nononaernio YK Memenckoii PecryGmukn
u Poccuniickon @enepanuu:

@) 3aMEHHUTHh HaKa3aHHWE KAaTETOPUU «Ta3Up» B BHUJIE CMEPTHOW Ka3HH JIUIICHUEM
cBOGOIBI HA CPOK OT 5 710 15 mer mo wactu 2 crateu 109 YK Hemenckoii Pecry6muku
(«O06mme Havyaia Ha3HAYCHUST HAKA3aHUS») 32 BCE MPECTYIUICHHSI TTOJIUTUYECKOTO Xapak-

TCpa, BKIOYasa 1 NPCCTYIUICHUA, COBCPIIACMBIC IIPOTUB FOCYHapCTBeHHOﬁ BJIaCTH,



6) u3MeHnTh caHkiuu cr.cT. 198 n 201 VK HemeHckoit PecryGmuku, mpeycMar-
pHBaIONINE JIMIICHHE CBOOOIbI CPOKOM Ha 2 Tojia 3a MyOJIMKAllUU B CPECTBAX MAacCOBOM
uHbopMaIuy, 3aTparuBarollie WHTEPEChl rOCyJapcTBa M OOIIECTBA, MOCKOJIBKY OHH
HaApYIIAIOT FPaXKAaHCKHUE IIpaBa 4YeloBeKa. 3a MOJ0OHbIE MPECTYIUICHUS CIeNyeT Mpeay-
CMOTpeTh mTpad, €clii 3TUM JesTHUEM BHUHOBHBIN MOCSTaeT Ha mpaBa, CBOOOJIbI U 3a-
KOHHbIE UHTEPECHI TMYHOCTH, OOIIECTBA WM TOCY1apCTBA;

6) crarbio 43 YK HMemenckoii PecryOuuky M3IOXKUTh B CIEIYIOUICH PeIaKIUN:
«tpad, HazHayaemblil B Ka4ecTBe KaK OCHOBHOTO, TaK U JOTOJHUTEIBHOIO BU/Ia HaKa-
3aHUs1, yCTaHABIMBAETCA B cymme, He npebimaromieit 500000 (msTbCoT ThICSY) pUAJIOB,
1100 B pa3Mepe 4acTu eXXeMeCIYHOU 3apa00THOM TIaThl UM UHOTO J10X0AA OCYKIECHHO-
ro, NOJIy4aeMOl UM B MEPHUOJ €ro TPYJIOBOM NEATEIbHOCTH KaK TPYJIOCHOCOOHOTO JIMIIA
JI0 MOMEHTa COBEPILEHUS TPECTYIIEHUS, 3a IEPUOJT OT LIECTU MECALEB 10 IBYX JieT. [Ipu
Ha3HAYCHUU JOMOJIHUTEIILHOTO BHJAa HakazaHUs cyMMma IiTpada He MOXKET COCTaBIAThH
MEHEEe OJIHOM TPEThEW YaCTH MaKCUMAaJIbHOTO pa3Mepa OCHOBHOT'O BU/Ia HaKa3aHUA»;

2) ucxmounts 3 YK Memenckoii Pecry6nuku wacts 10 cr. 38, npeaycmarpupa-
IOLYI0 HaKa3aHUE B BUJIE PACIATHS, B KAUECTBE OCHOBHOI'O BUJA HaKa3aHUs, OCKOJbKY
pacrnsiTue TMPUMEHSETCS TOJBKO IOCJE COBEPIICHUS CMEPTHOW Ka3HW, HA3HAUYCHHOMW 3a
COBEPIIICHUE OTNPEICTICHHBIX MPECTYIUICHUM KAaTETOPHH «XYTY 1,

0) uckmounth n3 YK Memenckoit PecryGmukn ctathio 48, mpemocTaBiIsONLyiO
[Ipe3uaeHTy MOTHOMOYHS M3 COOOpa)KEHUH OOIIECTBEHHOW I1€JeCO00pa3sHOCTH aMHH-
CTUPOBATH JIUIIO, MPUTOBOPEHHOE K CMEPTHOM Ka3HU 3a COBEPIICHUE MPECTYIUICHUS Ka-
TErOpUH «XYIAyA» — KakK IMOCSTalollyl0 Ha OCHOBOIIOJIArarollve MPHUHIMIBI KciaMa U
MpoTUBOpeUalyto nojoxeHussMm Kopana u CyHHBI;

e) uckimounth u3 YK PO HakazaHnue B BUIE€ CMEPTHOW Ka3HMU U3 CAHKIIMK 4acTH 2
ct. 105, crareit 277, 295, 317, 357.

TeopeTnyeckasi 3HAYMMOCTb JAUCCEPTALNMOHHOIO MCCJIeI0BAHUS COCTOUT B
TOM, YTO U3JIO)KCHHBIE B JUCCEPTAIMM TOJIOKECHUS, BHIBOJBI U MPEUIOKEHUS, TTOTyICH-
HBIC B pe3yjbTaTe KOMIUIEKCHOTO CPaBHUTEIHHO-TPABOBOTO aHAIM3a MHCTUTYTOB HakKa-
3aHHA TIO JEHCTBYIOIIEMY YTOIOBHOMY TIpaBy MemeHnckoil Pecry6rmuku u P®, moryt

OBITh MCIOJIb30BaHBI JIIsA JIEUIBHCﬁHIHX HCCHC}IOBaHHﬁ, CBA3aHHBIX C BOIIPOCAMH YTOJIOB-
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HOM OTBETCTBEHHOCTH M MPUMEHEHUS HaKa3aHUI 3a COBEpIICHHUE OOIIECTBEHHO OMACHBIX
JNSSTHUN.

IIpakTHYecKas 3HAYUMOCTb JAMCCEPTALMOHHOIO MccjenoBanus. Ilonyuennsie
pe3yJbTaThl MOTYT OBITh MCIIOJIb30BAHBI B IIPABOTBOPUYECKOM IEATENLHOCTH 3aKOHOAATE-
JIsl TIPH JIOTIOJTHEHNH M M3MEHEHHH HOPM YTOJIOBHOTO Koziekca Memenckoit Pecry6mmk.
[Ton0xeHus 1 BBIBOJBI JUCCEPTALMUA MOTYT IIPUMEHATHCS IIPU MPENOJaBaAHUU Kypca yro-
JNOBHOTO mpaBa VMemenckoil PecryGmukn n PD B BHICIIMX M CPEIHHX FOPHUIMYECKUX
y4eOHBIX 3aBEJICHUSX, IPU NPOBEICHNUN 3aHATUN co ciaywarensmu [lonuneiickoi akazae-
mun MBJ] Memenckoii Pecriy6nnku. OHHE UCTIONB3YIOTCS aBTOPOM B KA4ECTBE JICKIIHOH-
HOT'0 MaTepualia 1o yrojoBHOMY MpaBy Ha Kadeape yroJioBHOTO MpaBa U Mpoliecca 1opu-
nrdeckoro ¢akynbrera AIGHCKOTO TOCYJapCTBEHHOTO YHUBEPCHUTETA.

OO00CHOBAHHOCTD U /I0CTOBEPHOCTH Pe3yJIbTATOB JUCCEPTALMOHHOIO MCCJe-
noBaHusA. OG0CHOBAHHOCTH U JIOCTOBEPHOCThH PE3YJITATOB MCCIEIOBAHUS 00YCIOBICHBI
UCTIOJIb30BaHUEM OOJIBIIOr0 00beMa TEOPETHUECKOH, HOPMAaTUBHOM MPaBOBOW M AMIIU-
puueckoi 6a3bl.

B pa3paboTke npakTUYeCKUX NpPeIOKEHUN NpU JOMOTHEHUN U U3MEHEHUH HOPM
YrOJIOBHOTO mnpaBa MemeHcKo# PecryGNuKH MCIIOTB30BAICA CPABHUTEIHHO-MPABOBOI
AHAJIN3 YTOJIOBHOTO 3aKOHOJATEbCTBA Memenckoii Pecry6ruku u Poccuiickoii denepa-
1y, Mcnonb30BaH MUPOKUI KPYT CHEIMATIBHON JIUTEPATyphl, MO3BOJUBIINANA 0000IINUTH
Hay4yHbIe JOCTMKEHMS B paccMaTpuBaeMoil cdepe, u3yueH OOJbIION MacCUB 3aKOHOB U
MOJI3aKOHHBIX aKTOB. OOOCHOBAHHOCTh M JIOCTOBEPHOCTh IMOJyUYEHHBIX PE3yJIbTaTOB HC-
CJIeIOBaHUS TaK)Xe€ OOCCIEUYMBAIOTCS AHATU30M CTATUCTHUYECKUX JIAHHBIX MO0 MPHUMEHE-
HHIO OCHOBHBIX M JONOJHUTCIbHBIX BUIOB YTOJIOBHBIX HakasaHwil B MemeHckoii Pec-
ny6nuke 3a nepuoa 2000-2013 rr., u B8 PD 3a 2000-2013 rr., a Takxke anpobarueit pe-
3yJbTATOB MCCIICIOBAHUS B BHJIE CTaTeH, MyOJMYHBIX BBICTYIUICHWN TUCCEPTAHTA Ha
HAyYHO-TIPAKTHYECKUX KOH(pepeHIusIX. Bce 3T0 Mo3BOIMIO OOBEKTUBHO OIEHUTH, MPO-
BEPUTH, COMTOCTABUTH U JIOTIOJHUTH PE3yJIbTAaThl UCCIEAOBAaHUM, 00CTOATETLHO apryMeH-
TUPOBATh HOBBIE HAYYHBIE BHIBOABI U MPAKTUUECKUE PEKOMEHAAINH.

Anpodanus pe3yJibTaToOB HcciaenoBaHusi. PaboTa BeimonHeHa Ha kadeape yro-
noBHoro npasa Kazanckoro (IIpuBomxckoro) denepanbHOro yHUBEpCUTETA, I/1€ MPOBO-

JIAJIOCH €€ PEeIeH3UPOBAaHKE U 00CYKICHHE.
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BbIBOJBI U OCHOBHBIE IMOJIOKEHUS, COJAEPXKALIMECS B JUCCEPTALMH, UCIIOIb30Ba-
JUCh aBTOPOM B Y4eOHOM Ipoliecce, B TOM UUCIIE Ha 3aHATHAX co ciymatensmu [lonu-
neiickoit akagemun MBJI Memenckoii Pecry6auku i co CTyIEHTAMHU I0PUINYECKOTo (a-
KyJbTeTa AJIGHCKOTO roCyJapCTBEHHOro yHuBepcuteTa. [1o Teme nucceprauuu omy0mau-
KOBaHO JIBEHAJI[aTh CTaTeH, UMEIOTCS YeThIpe MyOJUKaluu B )KypHalaX, peKOMEH/I0BaH-
HeIXx BAK mpu MunnctepctBe oOpazoBanus u Hayku P®D. Haydnslie pe3ynbrarhl uccie-
noBaHus mponum anpobaruio Ha CenpMoit Beepoccniickoit HayqHO-TIPaKTUYECKON KOH-
depenmun «JlepkaBuHCKHE YTSHH», cocTosBIeilcs B MockBe 16 nexadps 2011 roxa, a
takke Ha CelbMOI MeXAyHApOAHON HAyYHO-TPAKTUYECKON KOH(EpEeHIIMU CTYJIECHTOB U
acnupanToB Ka3zanckoro yHuBepcutera “AKTyanbHble MPOOJIEMBbI IPABOBOM MOJIUTUKU:
HAIIMOHAIBHBIA M MEXIyHapoaHbI mpaBoBble acnekTsl” (Kazanb, 16—17 nosiops 2012
roja).

CTpykTypa nmccepranum oO0yCJOBIEHa LEISMU M 3a/JadyaMH HCCIIEOBaHUS U
YPOBHEM Hay4yHOU pa3zpaboTtaHHOCTH IpoOnemsl. [1o cBoell cTpykType auccepranus co-
CTOUT U3 BBEJICHUS, TPEX IJ1aB, BKIOYAOIIMX § maparpadoB, 3aKIIOUEHHS], TPUIOKEHUS
U CIIMCKA 3aKOHOB, MHBIX HOPMATUBHBIX MPABOBBIX AKTOB, JINTEPATYPhl U MAaTEPUAJIOB CY-
NeOHOW MTPAKTUKH.

OCHOBHOE COJAEPKXAHUE PABOTHBI

Bo BBeeHnu 000CHOBBIBACTCS aKTyaJIbHOCTh TEMbI UCCIICAOBAHUS, OTIPEIEISIIOT-
csl ero oOBEKT U TIPEAMET, e U 3a/lau, OTPaKaeTcsl HaydHas HOBU3HA, PopmMyIupy-
IOTCSI OCHOBHBIE MOJIO)KEHUS, BBIHOCUMBIEC Ha 3allUTY, PACKpPBIBAECTCS TEOpETUYECKass U
MpaKkTUYeCKas 3HAYMMOCTh pabOThl, 000CHOBAHHOCThH M JIOCTOBEPHOCTH PE3yJIbTATOB HC-
CJIeIOBaHMsI, PUBOISTCS JaHHBIE 00 UX arpoOaIuu.

IlepBas rnaBa «IlonsiTHe, OpUAMYECKasi MPUPOJA HAKA3AHUS M €ro LeJIn»
COCTOUT U3 YEThIpeX maparpados.

B nepsom mnaparpade «IloHsiTue ¥ mpupoaa Haka3aHusi B YrOJIOBHOM IpaBe
Memenckoii Pecny6amkm» ormedaercs, uto B YK Memenckoit PecryGmukn He
ompeneNsieTcsl TMOHSATHE HaKa3aHWs; HEJOCTaTOYHO pa3pa0OTaHHBIM  MPHU3HAETCS
ompeJielieHe HaKa3aHusd B MYCYJbMaHCKOM YTOJIOBHOM 3aKOHOJATENbCTBE B 1iejoM. B
apaOCKoll W MEeMEHCKOM NpaBOBOW JHUTEPAType BCTPEYAIOTCS IOMBITKH TPaKTOBATh

NoHsATHE Haka3aHUs Ha ocHoBe KopaHna m CyHHBI 4yepe3 KaTerOpUH «XYJITy1», «KHCac,
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«auia» u «rasupy». Ilox «XyamyaoM» IIOHUMArOTCS HaKa3aHWsA, Ha3Ha4yaeMmble 3a
COBEPILUEHUE ONPEIEICHHBIX IPECTYIUICHUH, IOCATAIOIIMX HAa OCHOBHBIE LICHHOCTHU
ucnama (peururo, )Ku3Hb, pasyM, IpoI0JDKEHHE IIOTOMCTBA M COOCTBEHHOCTH).

HakazaHue «xkucac» COCTOUT B IPUYMHEHHUU OCYKICHHOMY TaKUX MOBPEKICHUH,
Kakie MM ObUIM NPUYMHEHbl MOTEpIEBLIEMY, HAa3HAYaeTCs OHO, KaK M HaKa3aHUs
KaTEerOpUHU «XyAay[», [0 IIPUTOBOPY CyJla OT UMEHM IoCy1apcTBa. «Jluiay — 3T0 MOJIHBIN
BBIKYTI (BO3MEILEHUE 32 KPOBb), OHA IIPUMEHSAETCS B KAUECTBE 3aMEHSIOIIEr0 HaKa3aHu,
€ClIM 10 KaKOW-1M00 M3 OrOBOPEHHBIX MPUYMH HEBO3MOYKHO HCIIOJIB30BaTh «KHCAC) 3a
YMBIIIJIEHHOE YOUICTBO WM 3a YMBIIIJIEHHOE IPUYMHEHUE TEIECHBIX MOBPEXKICHU.

K kareropuu «rasup» B IOPUAMYECKOU JIMTEPATYPE OTHOCAT HAKa3aHUs, KOTOPbIE
TouHO He onpeneneHbl B Kopane u CynHe. OHUM NPUMEHSIOTCS IO YCMOTPEHHIO CyJa C
Y4E€TOM COpa3MEpPHOCTH HaKa3aHWs NPECTYIUIEHUI0 W JIMYHOCTH BHHOBHOIO. 3aKOH
yCTaHaBIMBAET MUHUMAaJIbHbIE U MAKCUMAJIbHBIE TIPEE/Ibl HAKA3aHUH JaHHOU KaTE€rOpHUU.

Haka3zanust kareropuum «ra3up» HMeEOT cBouM ocobenHoctu. Ilopsiok
periaMeHTalMd W IPUMEHEHUS II03BOJIIET pacCMaTrpuBaTh UX Kak CpeACTBO
mudepeHIMaMM M UHIMBUAYAIM3alUM  YrOJOBHOM  oTBeTcTBeHHOCTH. OHHU
IIPENOCTABISAIOT BO3MOXHOCTh HCIIPABIEHUS OCYXICHHOIO, MO3UTUBHOIO BIUSHUS Ha
HETO B JIyX€ YBAXUTEJIBHOIO OTHOLICHHS K LIEHHOCTSAM HCJIama U CBETCKUM IPAaBUIIAM
OOIIEKUTHS.

OCHOBBIBasICh Ha BBIBOJAX MPOBEACHHOTO UCCIEAOBAHMS, TUCCEPTAHT MIPEAJIAracT
3akpenuTh B YK Memenckoii Pecny6nuku criegyroriee onpeaeneHne MOHITHS HaKa3aHUs:
«Haxkazanue ecTtp Mepa rocyIapCTBEHHOIO NPHHYXKICHHs, Ha3Ha4aemas 10 IPUTOBOPY
CyJia JINIy, IPU3HAHHOMY BHHOBHBIM B IIOCSTAaTEIbCTBE HA OCHOBHBIE LIEHHOCTH MCJama,
W 3aKiroyaercs B npenycMoTpeHHbIX B Kopane, CynHe u Hactosiem Koxaekce nuineHun
WJIA OTPaHUYEHUH MPaB U CBOOO 3TOTO JIULIA.

Bo BTopom mnaparpade «IloniTue Haka3aHusl B YroJloBHOM npase Poccuiickoii
@egepannm» yKa3plBaeTCs, YTO POCCUMCKUN 3aKOHOJATENb OTKA3aJICAd OT OINpPENEIICHUs
HaKa3aHUs KaK Kapbl 32 COBEPIICHHOE MPECTyIUIeHHE (KaK 3TO UMeNIo MecTo B 4. 1 cT. 20
YK PCOCP1960r.); rmaBHbIM 00pa3oM 3TO TPOU3ONUIO IOTOMY, YTO MOHSTHUS

«HaKa3aHuAg» U «Kapa» CUHOHUMBI.
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OO600miass HaydHble BBIBOJBI, BBIpAKEHHBbIE B CHENMAIbLHOW JUTepaType,
JIMCCEPTAHT BBIJEIACT CIAEAYIOLME IPU3HAKY HaKa3aHUA:

1. Haka3aHue ecTb Mepa ¢ yCTAaHOBJIEHHBIMU KQU€CTBEHHBIMU U KOJIMYECTBEHHBIMU
rpannnaMu. Haka3anue He MoxeT ObITh Oe3MmepHbIM. Henb3s Hakas3blBaTh 4YeJIOBEKa Ha
BCIO OCTaBIIYIOCS KHM3Hb. OT Oe3MepHbIX HaKa3aHHWM ClelyeT OTKa3aThCs, T.K. OHU He
COOTBETCTBYIOT KATETOPUH «MEPAY.

2. Hakazanue ectb Mepa cocyoapcmeennoco npurydicoerus. OHO BBIHOCUTCS OT
UMEHH TOCYIapcTBa, rOCYJapCTBO 00eCleYnBaeT MCIOJHEHNE HaKa3aHUsl CBOEH CHUIIOH,
HECET TIIOJIHYI0 OTBETCTBEHHOCTb 33 HECHPAaBEIJIMBO HA3HAYECHHOE HaKa3aHWUe,
MOpaJbHYIO U MaTepuanbHyto. HenpaBenHo (HecnpaBeUIMBO) Ha3HAYEHHOE HAKa3aHUE —
3TO HE MPOCTO OIIMOKA Cy/1a, OHO €CTh CBUIETEILCTBO HEIIPABEAHOCTH IOCY1apCTBa.

3. Hakazanue HasHauaeTrcs no npuzogopy cyna. llpuroBop 10KeH OBbITH
OOBUHUTENBHBIM U CyJ JOJDKEH UMETh MPaBO Ha3HAuaTh HaKa3aHUeE.

4. HakazaHue npuUMeEHsAETCA K JUIy, NPU3HAHHOMY 6UHOGHbIM B COBEPLIECHUU
IPECTyIUICHUsI. BuHA €CThb IICUXMYECKOE OTHOLICHUE JIMUA K COBEPLICHHOMY
IpecTyIIeHUI0. Takoe OTHOILIEHUE IMOMOraeT Cyay MOHATH CYIIHOCTb NPECTYIUICHUs U
HA3HAYUTH CIIPABEJINBOE HAKA3aHUE.

5. Hakazanme 3akitoyaeTcsi TOJBKO B NPedyCMOMPEHHbIX — 3AKOHOM
npasoozpaHudeHuAx JINIa, IPU3HAHHOTO BUHOBHBIM B COBEPLIEHUH NMPECTYIUICHHUS.

6. Hakazanme, B oTiauuMe OT JPYrMX MeEp TOCYJapCTBEHHOTO NPHUHYXICHMUS,
BJIeUET 3a 000l 0cob0e MpaBoOBOE MOCIEACTBUE — cyoumocms. CyTUMOCTb BOSHUKAET CO
JIHSI BCTYIUIEHUS] OOBMHUTEIBHOIO MPUTOBOPA CyJa B 3aKOHHYIO CHJIY M MPOJOJKAETCS
0 MOMEHTa €€ mnorameHus Wik CHATHSA. CyJuMOCTb YUYWTBIBACTCS IPHU PELMINBE
IPECTYIJIEHUI U BJIEYET MHBIC IPABOBBIE MTOCIEICTBHS B CIIy4asX U B MOPSAAKE, KOTOPBIE
YCTaHOBJICHBI 32KOHOM.

B tpethem maparpade «Ileqnm Haka3zamusi B yroioBHoM npase Kemenckoii
Pecny0siuKkW» NOJYEPKUBAETCS, YTO LEIM HAKA3aHMUS ONPENEISAIOTCS  yTrOJOBHOU
MOJIMTUKOM TOCyJIapcTBa. JlMccepTaHT YKas3bpIBAE€T, YTO MCXOAS M3 JBOWCTBEHHOCTH
UCTOYHUKOB MEMEHCKOIrO 3aKOHOJATeNIbCTBA, a TAaKXKe C Y4EeTOM OIbITa 3apyOesKHOTro
YTOJIOBHOTO 3aKOHOJATENbCTBA, B yacTHOCTH, YK P®D, B YK Hemenckoii Pecmy6uku

CJIea0BaJIoO OBI 3aKpCIIUTh LCJIW HAKa3aHWA; IMPH 3TOM aBTOP IMpeAjaract OTpa3vuTb B
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3aKOHE HE TOJIBKO 11eJIh MPeayNpexacHus (B HEMEHCKOW U apabCKoi JOKTPUHE B IEJIOM
KaK MPABWJIO BBIIEISIOT TOJIBKO LIEJIH OOIIETr0 M YaCTHOTO MPeayNpexaeHus1), HO U LeIH
BOCCTAHOBJICHMSI OCHOBHBIX LIEHHOCTEM HCJIaMa M MCIpPaBJIEHUs OCyKIeHHoro. llems
BOCCTAHOBJICHMSI OCHOBHBIX LIEHHOCTEM HCJIamMa JOCTUIaeTcs TOr[a, KOIJAa HaKa3aHue
COOTBETCTBYET YUYEHHIO HCIIAMa, KOTOPOE€ CBOMMH JOTMaMM 3allMINAET OCHOBHBIE €0
IEHHOCTH W TEM CaMbIM MOATBepxkaaeT ux sddektuBHOCTb. Llenp ucnpaBieHus
OCY’KJICHHOTO JOCTHIaeTcs IIyTEM IIO3UTHUBHOIO BO3JAEHCTBUS Ha HETO B JyXe
YBAKUTEJIIBHOIO OTHOLIEHHWST K OCHOBHBIM IIEHHOCTAM HClIamMa M OCO3HAaHHOT'O
COOJIIO/IEHUS] PETTUTUO3HBIX 3aMPETOB.

B pabote ormewaercs, 4yTO AESATETHHOCTh IO JOCTIDKEHHUIO IIefiell HaKa3aHHM
peanu3yercs Ha TpeX CTaausix. 1) u3gaHue 3aKOoHa; 2) Ha3HAYCHUE HaKa3aHUs CyI0oM; 3)
€0 UCIIOJIHEHHUE.

B nwurepatype OONBIIMHCTBO aBTOPOB MCXOASAT U3 TOrO, YTO HaKa3aHHE
HaIllpaBJICHO Ha YCTPAIIEHHWE, OHO BBIPAXKAET OTPULATEIBHOE OTHOILIEHHE K
IPECTYIJICHUIO KaK Yy CaMOro MpPeCTyINHUKA, TaK U APYTUX JHIL, YTOOBI yAEpKaTh UX OT
COBEpIICHUS TPECTYIUICHHH B OyaymmM. Takoil mojaxoi mpuBen CyIAeOHYIO MPAKTHKY
Memenckoii Pecriy6iauku M Apyrux apaOCKMX CTpaH K HEOGOCHOBAHHO IIMPOKOMY
MPUMEHEHUI0 CMEPTHOM Ka3HU M JIPYyTUX >KECTOKMX HaKa3aHUM, COEIMHEHHBIX C
YJIEHOBPEAUTENBCTBOM. JlMCCcepTaHT, HANpOTUB, MOJAraeT, 4YTO MPEIynpeaUuTeIbHOE
3HAQUEHUE HaKa3aHusd JOJDKHO TPOSBIATECA HE B €ro  KECTOKOCTH, a B €ro
HEOTBPATUMOCTH.

UYerBeptoiii maparpad «lleqm Hakazanusi B yrojoBHom mnpase Poccuiickoii
@enepanumw» TOCBSIICH aHAIM3Y IleJeld Haka3aHusi M UX cuctembl nmo YK PO.
JluccepTaHT OTMEYAET, YTO POCCHMCKHUNA 3aKOHOAATENh CHOPMHUPOBAI cucmemy TENeH, a
HE TPOCTON WX TMepedeHb, NMPH 3TOM, HA €ro B3TJAl, CHOPMYIUPOBAHBI IEMH M HX
cucteMa B IeloM yaaddHo. B ommume or YK Memenckoit PecryGmukxm 1994r.
YronoBHell konekc P® 1996 r. He CONEPKUT TENECHBIX WIM JPYTUX MO30PSLIUX
HaKa3aHWi, 4TO MOJHOCTHIO COOTBETCTBYET MeEXAYHAPOJHOMY MAaKTy O TPAKIAHCKUX U
MOJIMTUYECKUX TpaBax (CT.7), B KOTOPOM CKa3aHO, YTO LEJIbI0O HAKa3aHUsl HE SIBJIAETCS
NpUYUHEHUE (U3MYECKUX CTPaJaHUi WM YHW)KCHHE YEeIOBEYECKOTo TOCTOMHCTBA. B

MOJIHOM COOTBETCTBMU C 3TUMM aKTaMu UeiasiMH HakazaHuss YK P® mnpusHaer. a)
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BOCCTAHOBJICHHE COIMAJIbHOM CHpaBeUIMBOCTH; ©0) HCHpaBICHHE OCYXXIEHHOTO; B)
peIyNpeXICHUE COBEPILIEHUSI HOBBIX MTPECTYIICHUM.

Ha ocHOBe naHHBIX MOJOXKEHUHN AUCCEPTAHT PEKOMEHIYEeT HEMEHCKOMY 3aKOHO/1a-
TEJIO NP YCTAHOBJIEHUU HAKa3aHHUM KaTETOPHH «Ta3Up» M PETIAMEHTAIlUU UX COJIepKa-
HUS IPUHATH MOJIX0/], aHAJIOTUYHBIN POCCUICKOMY: BO-TIEPBBIX, HAMETUTH TEHICHIINIO Ha
peryJvpoBaHue, HCKIIoYarollee NpUYMHEHHE (U3MYECKUX CTpaJaHud WM YHIKEHUE
YeJI0OBEUYEeCKOIr0 JOCTOUHCTBA; BO-BTOPBIX, MPHUHATh HOPMY, OPHUEHTUPYIOLIYIO CyZIbl Ha
IPEUMYILECTBEHHOE PUMEHEHHE Oolee MATKUX HakaszaHuii (Ha mpumepe CT.cT. 44 u 88
YK P®). B 1iemom B pe3yapTaTe pacCMOTPEHHSI BOIIPOCOB MEPBOil IIaBbl aBTOP MPUXO-
TUT K 3aKITF0YEHUIO O IEIeCO00Pa3HOCTH IeTaIn3upoBaTh B YK Memenckoit Pecny6muku

HOPMBI, PECriIaMCHTHPYIOMNWE MMOHATHC U ICJIM HAKa3aHNA.

Bropas rnaBa «Cucrema u Kiaaccupukanusi HaKa3aHuil B YTOJIOBHOM IIpaBe
HemeHnckoii pecnyoauku u Poccuiickoii @enepannmw» BKItoYaeT B ceOs 1Ba maparpa-
da.

B nepsom maparpade «CHcTeMa HAaKa3aHHii B yroJoBHoM npase MemeHckoii
Pecny0sinku u Poccuiickoilt @eepannm» aHATU3UPYIOTCS MOHATHE U MPU3HAKU CHCTE-
MBI HaKa3aHUW MO MEMEHCKOMY M POCCHICKOMY 3aKOHOJaTenbCcTBY. 1 B YK Memerckoii
PecnyOnuku, u B YK P® orcyrcTByeT omnpeneneHue MoHATHS «CHCTEMa HaKa3aHWU», a
YCTaHABJIMBACTCS JIMILB [IEPEYCHb BUOB HAKA3aHUU B OIIPEICICHHOM MOPSAIAKE, KOTOPbIE
MOTYT OBITh HA3HAYEHBI 33 COBEPILICHUE MPECTYIIICHUMN.

Cratbst 38 VK Hemenckoii PecrnyGiauku COXEpXHT CIeTyIOUMil mepedeHs: 1)
CMEpPTHasl Ka3Hb; 2) 3a0pachlBaHHE KaMHSIMH JI0 CMEPTH; 3) OTCEUEHUE PYKH WA HOTH; 4)
UHbIE TEJeCHbIE HAaKa3aHUs 3a TEJECHbIC MPUYMHEHUE MOBPEXKACHUS (MIECHTUYHBIC
crioco0y COBEpIIIEHUs MPECTYIUICHHS); 5) OnueBanue; 6) TUIICHHE CBOOOIBI; 7) nuiia; §)
ypur; 9) wtpad; 10) pacnsatue; 11) obsi3aTenbHbie pabOTHI.

COBOKYIHOCTh BCEX BHJIOB YrOJOBHBIX HakazaHMii B lemeHckoil Pecrmy6nuke,
npenycMoTpeHHbIX uctouHukamu (Kopan, CyHHa, YTONOBHBIH KOJEKC), U COCTABIISET
cucreMy. [lepedeHp BUJOB HaKa3aHUU MPUBEJCH B OINpPEACICHHOM MOpsAKe: OoT Oojee
ctpororo K MeHee crporomy. Hakazamms mno VYK HemeHckoit Pecmy6uku

XapaKTepU3YIOTCsI CYPOBOCTBIO U TSKECTHIO BO3JEHCTBUSA; TIOMUMO CMEPTHOM Ka3HU 3TO
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OTCCUCHHE KOHEYHOCTH (PYKH WJIM HOTH), OudyeBanue W pacnstue u T.1. OHu
IPUMEHSIOTCS B COOTBETCTBMM C NPEANMCAHUAMM LIapuata M YroJIOBHOTO 3akoHa. K
JOTIOJIHUTENIBHBIM BHJIaM HaKa3aHUW OTHOCATCS: a) JIMILIEHUE U30UpaTesbHOrO Mpasa; 0)
JMILIEHUE TpaBa 3aHUMAaTh OIPEACIICHHBIE JOJKHOCTU WIM 3aHUMAThCS ONPENCICHHON
JEATENbHOCTBIO; B) JIMILEHHUE MPaBa COOCTBEHHOCTH Ha MEYaTHOE WU3JAHME; T) JUIICHHUE
npaBa OBITh PENAKTOPOM II€UATHOIO OpraHa MM KOMMEPYECKOrO MPEeANpHUsITHS; [)
3anper Ha pabOTy B rOCYJAapCTBEHHBIX YUPEXKICHHUAX; €) 3aKphITHE OpraHusanuu; €)
JIMIIIEHHUE MpaBa BbICTYIATh B KAYECTBE IKCIEPTa UM CBUJIETENS; %) 3alpeT HA HOILIECHUE
HarpyJHbIX 3HAKOB OTJIMYMS; 3) JIMILICHHE IpaBa Ha IOJYYEHHE JAOINOJIHHUTEIBHOIO
npodeccuoHanbHOr0 00pa30BaHMsA; M) 3alpeT Ha HOILIECHUE OPYXKHUs; K) 3amlpeT Ha
nepeceyeHre IPaHuIbl C IENbI0 BbI€3Nla M3 CTPaHbI, J1) OrpaHUYEHHE Ha CBOOOJHOE
NEPEMEIICHNE; M) 3alpeT IOCEIIEHUs MECT TNPOBEJCHUS MAacCOBbIX UM HHBIX
MEpONpPUATUIA; H) BbIABOPEeHHE MHOCTpaHHoro Jjuia (ct. 101); a Takxke nuileHUE MpaBa
Ha HacnenctBo (cT.53), yCTaHOBIIEHHWE MOJIMLEWCKOTO Haa30pa M BO3JIOKEHUE
o0si3anHOCTeM (cT.102), KOH(DUCKanusa umymiecTsa (c1.103).

CucreMa HAaKa3aHWil B YTOJOBHOM 3aKOHOJaTelbcTBe MemeHnckoi PecryGmmku u
HEKOTOPBIX JPYTUX apabCKuX TOCyJapCTB OMNpPEAeNseTcs KaK YCTaHOBJICHHBIC B
OTIPEJICTICHHOM TIOPSIIKE HaKa3aHWsl KaTeTOPHM «XYIOyI», «KUCAC», «AWiia» B
COOTBETCTBHH C IIAPUATOM; B APYTHX CIydasX CUCTEMa HaKa3aHHs KaTETOPUU «Ta3UpP» —
KaK COOTBETCTBYIOIIHM OOIITUM HOpPMaM yTOJIOBHOTO 3aKOHA MCUEPIBIBAIONINN KOMILIEKC
HaKa3aHUH, MOCIEI0BATEILHO PACTIOIOKEHHBIX B 3aBUCUMOCTH OT CTEIMEHU UX TSHDKECTH U
MPUMEHSEMBIX TI0 YCMOTPEHHIO CY/Ia.

JluccepTaHT akIEHTHUPYET BHUMAHHWE Ha CICAYIONIMX TMPU3HAKaX CHUCTEMBI
HaKa3aHWUM:

1) TecHast CBsA3b IOPUIMYECCKHX MPEANMCAHHN C MYCYJIBMaHCKOM JOIMAaTHKOM,
HPaBCTBEHHBIMU HOPMaMU HcCJIama B IEJIOM;

2) mapuar pyKOBOJACTBYETCS OOBEKTHBHBIM MEPHJIOM, T.€. BHIOM 3al[WIIaeMbIX
npaB (OOIIMX WM YACTHBIX);

3) obmiecTBEHHAasT  OMACHOCTh ~ KOHKPETHOTO — MPECTYIUIEHHWS — ONpPEAENsIeTcs

Ha3HA4YCHHBIM 3a HCT'O HAKa3aHHUECM,
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4) npuMeHsieMble  BHABI HAaKa3aHWS JOJDKHBI OBITh  CIPABEIMBBIMHU, T.C.
COOTBETCTBOBATh XapaKTepy M CTENEHU OOIIECTBEHHOW OMACHOCTH MPECTYIUICHUS,
00CTOSITENTLCTBAM €T0 COBEPUICHHS U TMYHOCTH BUHOBHOT'O;

5) HOPMBI yrOJOBHOTO 3aKOHA JOJDKHBI BBICTYIATh BOIUIOIICHHEM IPHHIMIIA: 32
paBHbIE NIPECTYIUIEHUS — PABHAsL OTBETCTBEHHOCTD.

Io cpasrenuio ¢ YK Memenckoii Pecriy6uku cuctema Hakasauuii mo YK P 3a-
YacTyI0 MOABEPraeTcs CyIIECTBEHHBIM U3MEHEHUSAM, T. €. OHA HEJIOCTATOYHO CTAOMIIbHA.
Takue BuIbl HaKa3aHUi, KaK UCIIPAaBUTEIbHbIE PA0OTHI, OTPAHUYEHUE 110 BOCHHOMN CITyX-
Oe, orpaHu4YeHre CBOOObI, MPUHYIUTENIbHBIE PaOOTHI, apecT, CoAepKaHue B AUCLUILIH-
HapHON BOWMHCKOHM 4acTH, TOXKU3HEHHOE JIMILIEHUE CBOOOJbI HE M3BECTHBI HEMEHCKOMY
3akoHoaTenbeTBy. Jlumenune cBoboael noapasnenserca B YK PO nHa «cpodnoe» u mo-
*u3HeHHoe. CMepTHasd Ka3Hb BKJIIOYEHA B OOILYI0 CHCTEMY HaKa3aHWUW, HO MpPU3HAHA
BPEMEHHOM MCKIIIOUNUTEIILHON MEPOH.

JluccepTaHT NPUXOIUT K BBIBOY, YTO B POCCUMCKOM IOPUINYECKOM JINTEPATYPE HE
CJIOKWJIOCh €AMHOIO MOJX0Jla K ONpPEAENCHUIO MOHATHUS cUcTeMbl HakazaHui. C ogHOMU
CTOPOHBI, CUCTEMA HAKa3aHUW OINPENENSAETCS TAK: YCTAaHOBJICHHBIA YIOJIOBHBIM 3aKOHOM
00s13aTeNbHBIN TSI Cyla MCUEPIBIBAIONINI NIepeYeHb BUAOB HaKa3aHUM, PACIONOKEHHBIX
B OIPEJEIIEHHOM IOPSAKE B 3aBUCUMOCTH OT CTENEHU UX TSHKECTH, C APYTOM — OHO COOT-
BETCTBYET OINpPEACIICHNIO TEPMUHA «cuUcTeMa». B apaOCkoil yrosoBHO-IPaBOBOM JIUTEpa-
Type OOJBIIMHCTBO YYEHBIX HEe (HOPMYJIHUPYIOT ONpeAeTeHHs] CUCTeMbl HakazaHWil. J[ms
JIy4IlIEero MOHUMaHUsl CUCTEMbl HAaKa3aHUI MYCYJIbMaHCKOTO YTOJIOBHOTO MpaBa B LEJIOM
¥, B YaCTHOCTH, YTOJIOBHOTO mpaBa Pecry6mmku MemeH, ciieyer nMeTh B BUIY Oolnee
TECHYIO CBS3b MTPECTYIUICHUS C HAKA3aHHUEM.

CpaBHUTEIBHO-TIPABOBOM AaHAJIM3 CHCTEM HAKa3aHWM IO YTOJIOBHOMY 3aKOHOJIa-
TEJILCTBY HemeHcKkoit Pecny6muku u Poccuiickoit deneparinu mo3BOSIET aBTOPY ClieaTh
CJIEAYIOIIUE BBIBOIBI:

a) B ommmune ot YK Memenckoit Pecrry6mukn, B VK P® cucrema Haka3aHmii co-
CTOUT TOJBKO M3 OJIHOTO MEPEYHs, BKItoUaromero 13 BuaoB HakazaHuil. B HemeHnckoit
PecryGnuke e nByXypoBHEBas CHCTEMa HaKa3aHHM, KOTOpas BKJIIOYAeT B ceOs Mo OT-
JETHbHOCTA OCHOBHBIC W JOTIOJHHUTENIbHbIE Haka3aHUs. B 000WX cilydasx MMEIOTCS OC-

HOBHBI€ BUBI HaKa3aHHﬁ, HX pas3jindvd MOXKHO HpOHa6J'IIO)]aTB B COACPIKAaHNHU, TMOPAIKE
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NPUMEHEHUSI U UCTIONHEHUSA. B CBS3M ¢ OOIIMPHOCTHIO TIEPEUHs MEMEHCKUX HaKa3aHWUU
CyJl MME€ET IpaBO BbIHOCUTHb WHJMBH]yallbHbIE HaKa3aHWsA (OTHOCHUTEIBHO KaTEropuu
«tazupy), uto no YK P® He nonyckaercs;

6) pasiauune METONOB MOCTPOCHHS cucTeM Hakasauuii mo YK Memenckoii Pecry6-
mukd ¥ 110 YK P® Taxke 3aKir0o4aeTcst B pacioIOKEHUN Pa3HOBUIHOCTEN HAKA3aHUM 10
CTENEHH MX TSUKECTH B ompeselaeHHoM mopsake: no YK Memenckoii PecnyGmmkn — oT
Oosiee cTporux K MeHee crporuM HakaszanusM (ct. 38), mo YK P® — ot MeHee cTporux K
oonee ctporum (cT. 44).

Pe3ioMupys TEOpeTHYeCKOe HCCIeI0BaHue cucTeM Hakasanuii mo YK Memenckoii
Pecny6nuku n YK P®, nucceprant npennaraer onpeiesieHue NoHATHS CUCTEMbl HaKa3a-
HUIl: 9TO YCTaHOBJIEHHOE YTOJOBHBIM 3aKOHOM Ha OCHOBE IIapuaTa 00s3aTeNIbHOE IS
CYJI0B UMEIOLIEE UCUEPIBIBAIOLINI XapaKTep, MHOTOYPOBHEBOE O0bEIUHEHUE OCHOBHBIX
Y JIOTIOJIHUTEIIBHBIX BUJOB HAKA3aHUM, PACIIOJNOKEHHBIX B OIIPEACIICHHOM IOPSAJIKE B 3a-
BUCUMOCTH OT CTEIIEHU MX TSKECTH, B KOTOPOM KAKJIbIM BHJl HAKa3aHMs 3aHUMAET CBOE
cooTBeTCTBYyIOIIEe MecTo». CrcteMy Hakasanmii B YK Memenckoii PecryGimkn aBrop
CUMTAET 11eJIeCO00Pa3HBIM U3JIOKUTH OT MEHEE CTPOroro K 0ojee CTporomy.

Bo Bropom maparpade «Kinaccupukanusi HakazaHuii B yYroJlOBHOM IpaBe
Memenckoii Pecnyosuku u Poccuiickoii ®enepanum» MNPUBOAUTCS Kiaccuukaius
HaKa3aHWil MO Pa3JIMYHbIM OCHOBAHHUSIM.

JluccepTaHT OTMEUaeTr, 4YTO B POCCHWCKOW CHEUUAIBHOM JIMTEPATYpPE BHIBI
YTOJOBHOTO HaKa3zaHWs KiIacCUPUUUPYIOTCS: 1) mo mopsaky (cmocoOy) ux HazHAYCHUS;
2) mo cyOBEeKTy, K KOTOPOMY OHHM TMPUMEHSIOTCS; 3) MO BO3MOXHOCTHU OMpEEICHUs
Cpoka; 4) MO XapakTepy BO3JCHCTBHUSA, OKa3bIBAEMOTO Ha OCYXKJIEHHOTO TMpU HX
MPUMEHECHUH.

B cr. 45 YK P® naercs crneayromias kiaccuuKaiys BHAOB HakazaHuid: 1)
OCHOBHBIE, 2) JOIOJIHUTEIbHBIE U 3) HaKa3aHUs, UTPAIOLIUE IBOSKYIO POJb — OCHOBHBIX
Y JOTNOJIHUTEIIbHBIX.

B VromoBHoM mpaBe IemeHckoii PecryOmuknm BHABI HAKa3aHMH —TakKe
KIaccuUIMPYIOTCS Ha OCHOBHbIe W jomonHuTenabHbie (cT. cr. 38, 101 VYK). Ilo
XapakTepy OrpaHUYCHUN TpaB U CBOOOJ JIMIIA, COBEPIIUBIIETO MPECTYIJICHUE, BUIBI

Hakazanui mo YK Memenckoit PecryOnuku MoXHO KiaccH(UIIMPOBATH HA CIEAYIOIINE

19



rpymmsl; 1) cMepTHas Ka3Hb; 2) TellecHble HakasaHus (OWUeBaHWe, aMITyTallus PyKd U
HOTHW); 3) Haka3aHWs, OrPAaHMYHUBAIONIME CBOOOJY OCYKIECHHOrO, 4) Haka3aHwus,
OTPaHUYUBAIOLINE TPYAOBYIO IPABOCIOCOOHOCTh OCYXACHHOTO; 5) HMYIIECTBEHHBIC
HaKa3aHUsl.

JluccepTaHT MPUBOIUT OCHOBaHMS KilacCU(UKAMKM HaKa3aHW Ha TPYIIb,
KOTOPBIE TIPe/IaratoTcsl B HeMEHCKOM M apaOCKOM IPaBOBOM JIUTEpAType:

1) TenecHble Haka3aHusd (CMEpPTHasl Ka3Hb, 3a0pachlBaHME KaMHSIMHU JO CMEPTH,
OTCEUEHUE PYKH WM HOTHM, YETBEPTOBAHHME 3a NMPUUYMHEHHE TEJIECHBIX MOBPEKICHUN U
OudeBaHue);

2) UCHpaBUTEIbHBbIC HAKa3aHUsS, CBS3aHHBIC C OTPAHUYCHUEM U JIUIICHHEM
CcBOOOBI (TIOPEMHOE 3aKJIIOUEHHE Ha ONpPENEJCHHBIM CpPOK, OrpaHMYeHHE CBOOOJBI,
o0si3aTenbHbIe PadOTHI);

3) uMyLIeCTBEHHbIE HaKa3aHus (MOJHAs «AUia» — IUlaTa 3a KPOBb, KOMIIEHCALIUSA
32 YMBIILJIEHHOE YOUNCTBO, 32 YMBIIIJIEHHOE MPUYMHEHUE TEJIECHBIX MOBPEXKACHUN WK
«ypup» — HEMOJIHAs IulaTa 3a KpoBb, a Takxke mmTpad, oOs3arenbHble padOTHI,
KOH(UCKAIUS UMYIIECTBA);

4) wHble Haka3aHWs (MOJIHOE WM YaCTUYHOE JIMIICHUE IIpaB, BO3JIOKCHHE
00s13aHHOCTEH).

B poccuiickoil ke MOKTpWHE, OTME4YaeTcs B paboTe, B 3aBUCUMOCTH OT
COAEpP)KaHUSI U OCHOBHOM HAIPaBJIECHHOCTU MPABOOTPAHUYEHUIN BBLACISIIOT CIEIYIOLINE
IPYINIbl HAKA3aHUM!

1) Haka3aHWsl, CBSI3aHHBIC C OTPAHUYCHHUEM HUMYIICCTBEHHBIX, TPYJIOBBIX M HHBIX
npaB OCYXKJEHHBIX (1ITpad, JUIICHUE TpaBa 3aHUMATh OMpPENEICHHBIC AOHKHOCTU WU
3aHUMAThCSl OMPEJCICHHON ACSATENbHOCTBIO, 00s3aTeNbHBIE Pa0OTHI, UCIPABUTEIILHBIC
paboTbl, OrpaHUYEHKE IO BOCHHOH CITy:k0€);

2) Haka3aHUWsS, CBS3aHHBIE C OTPAaHHYCHHUEM WM JIUIICHUEM CBOOOIBI
(orpannuenue cBOOOABI, apecT, COACp)KaHWE B NUCIMIUIMHAPHOW BOWHCKOW YaCTH,
JIUIIICHUE CBOOOIBI Ha OTIPEACIICHHBIN CPOK, TOKU3HEHHOE JTUIIICHUE CBOOOIbI);

3) cMepTHas Ka3Hb KaK MCKJIIOYUTEIbHASA MEpa HaKa3aHUsl.

JlucceptaHnTt oOpaiaeT BHUMaHHEe Ha 0c000€ MECTO B TEOPUH YTOJIOBHOTO TpaBa U

IIPAaBOIIPUMEHUTENILHON IIPAKTUKE, OTBOAUMOE BTOPOM I'PYIIIIE HAKA3aHUM — CBSI3aHHBIX C
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U30JIALMeNH OCYXJEHHOTO OT OOIlecTBa W HANpaBJIEHHBIX, TJaBHBIM 00pazoMm, Ha

JOCTHXXCHUC 1LICJIN YacTHOM IIPCBCHIIUN.

TpeTss TaBa «Buasl Haka3aHMii Mo yrojgosHomy npaBy Memenckoii Pecmy6-
Juku u Poccniickoii @enepanum» BKIIOYAET 1Ba naparpada.

B nepBom naparpade «Buabl nakazannii no YK Hemenckoii Pecniy6amkm» pac-
CMOTpEHBI 0COOEHHOCTH OTJIENBHBIX BHIOB HAKA3aHMIl 10 YrOJOBHOMY ITIpaBy MemeH-
ckoil PecryOnuku v ux cojep:kaHue. Y CTaHOBJICHbI 3aKOHOMEPHOCTH BIIUSHUSI HCIIAM-
CKOTO MpaBa Ha CHCTEMy HaKa3aHWil B yroJoBHOM npase Memenckoii PecrryGmuxn 1994
I.; Ha MOSIBJICHUE HAKAa3aHUM KaTeropui «XyAaya», «KUCAC», «IUIS» U «Ta3up», KOTOPhIE
He GBLIM M3BECTHBI 3aKOHOAaTenscTBY HapoHoit JlemokpaTiueckoii Pecry6nuku Memen
(HJIPI), na nepapxuto ux sujos no YK Hemenckoii Pecry6aukm.

Bunbl HakazaHUW KaTeropuu «XyJIIy1» MPEAyCMOTPEHbI IIapUaTOM 3a COBEpILE-
HUE OMNPEEICHHBIX MPECTYIUICHUI: BEpOOTCTYITHUYECTBO, OYHT, MpeatodoesiHie, pas-
Ool, Kpaka, HeJOKa3aHHOE€ OOBHHEHHE B MPEN000JEsSHUM, yHoTpeOJIeHHe CIUPTHBIX
HanuTKOB. K OCHOBHBIM BHJ1aM HAaKa3aHUM KaTErOPUH «XyAnyA» OTHocsTCs: 1) cmepTHas
Ka3Hb; 2) 3a0pachlBaHie KaMHIMH JI0 CMEPTH; 3) OTCEYECHHUE KOHEYHOCTH (PYKH WIIM HO-
ru); 4) 6uueBanue. Hampumep, cmMepTHasi Ka3Hb YCTaHOBJIEHA 32 BEPOOTCTYITHUYECTBO
(c1. 159 VK Memenckoit Pecry6mukn), pas6oii, conpsukeHHsIH ¢ youiictBoM (1. 2 1 3 CT.
307), OyHT poTHB rocyaapcTBeHHOM peauruu (ct. 124); 3a npeno0o1essHie MpeIyCMOT-
peHa cMepTHas Ka3Hb IMyTeM 3a0paceiBanus KamusMH (cT. 263). 3a kpaxy u pa30oii, He
COIPSDKEHHBIE ¢ YOUHCTBOM, MPETyCMOTPEHO OTCEUCHUE ONPECICHHBIX YacTel Tena (CT.
298 u . 1 ct. 307). Cpenu MOMOTHUTEIIBHBIX HAKa3aHUN KATETOPUHU «XYITYD», MPEIy-
cvotpennbix YK HMemenckoit PecryGmikn, QHCCEPTaHT BBIAEISET JIMIICHHE MPaBa ObITh
CBUJIETENIEM, JTUIICHUE TpaBa Ha HACJIEICTBO, KOH(MUCKAIUS WUMYIIECTBA U BO3MEIIICHUE
ymiepoa.

AHanu3 BOMPOCOB JaHHOTO Taparpada MpUBOIUT aBTOpa K BBIBOIY O IEJIECO00-
pasHocTH u3MeHenns 4. 10 cr. 38 VK Hemenckoii PecryGnuku u HeoOXOMMMOCTH OTHE-
CEHHS aKTa PACHATHS HE K OCHOBHBIM, a K JIOTIOJIHUTEIHHBIM HaKa3aHHUSIM, MOCKOJbKY
pacmsiTie BO3MOXKHO TOJBKO TOCJIE€ MCIIOJIHEHUS CMEPTHOM Ka3HU 3a COBEPIICHHE Ipe-

CTYIUICHUN KaTErOPUH «XYLy1».
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«Kucac» ectb Bo3Me3que JMIIEHHMEM >KU3HU 3a YOMICTBO WM NPUYMHEHUE
OTBETHOTO Bpe€Ja 3/I0pOBbIO, PAaBHOTO MPUYMHEHHOMY IPECTYIUICHUEM — 3a
YMBIIIJIEHHOE TNPUYMHEHUE TEJIECHbIX MNoBpexacHUl. Haka3zanue «kucac» 3aKOHOM
PEeyCMOTPEHO 3a COBEPIICHUE MPECTYIUICHUH MPOTUB JKU3HU U 3[I0POBBS: 32 yOUNUCTBO
(ct. 234 YK Memenckoii Pecry6inkn), a Takxke 3a yMBIIUICHHOE IPUUMHEHUE TEIECHBIX
MOBPEXICHUI PA3JIMYHOMN CTEIeHHU TshkecTH (cT. 243).

3aMeHsIoOIMEe HaKa3zaHus «Iuilay — 3TO IUlaTa 3a KpoBb. «Juida» sBisgercs
OCHOBHBIM HAaKa3aHUEM, HO TMPUMEHSETCS B KAaueCTBE 3aMEHSIOLIEI0 B CIy4yae
NPENATCTBUS HAa3HAYEHHIO OCHOBHOTO Haka3aHus. Hampumep, eciau mo Kakoi-inu0o
IPUYUHE HEBO3MOKHO MCIIOJIb30BaTh «KHCAC» KaK BO3ME3HUE 32 COBEPIICHHOE YOUICTBO
WIM YMBILUJIEHHOE IPUYMHEHUE TEIECHBIX IMOBPEKICHUM, TO IPUMEHSETCS 3aMEHSIOIIEE
€ro HakazaHue — yIulaTa «Jauia» (3a yOMIICTBO yCTaHOBJIEHa CyMMa B pa3Mepe 5 MIIH.
pHANoB, uTO IpUMepHO pasHseTca 250008 (ct. 40 VK P)).

Haxa3zanust kareropum «Tasup» INPHUMEHSIOTCS W B KAauye€CTBE OCHOBHBIX, U B
KayecTBe jomonHuTenbHbIX (cT. 38 VK Hemenckoii Pecny6mmku). K OCHOBHBIM
HAKa3aHUAM OTHOCSATCS: CMEpPTHasi Ka3Hb, JIUIICHHWE CBOOOABI, IITpad, oOs3aTeNbHbIC
pabotel. K nmomonHuTensHbpIM HakazauusiM YK OTHOCHT ciedyromue: JTUIIeHne IpaBa Ha
3aHITHE OTPEEICHHBIX JODKHOCTEH, JIMIIIEHNE H30MPaTEeIHLHOTO MPpaBa, JIMIICHUE MpaBa
3aHATHS JOJDKHOCTH PEIaKTopa MeYaTHOTO OpraHa, JIUIIEHUE MpaBa COOCTBEHHOCTH Ha
MeYaTHOE M3JIaHUE; 3aKPBITUE YUPEXKIACHUS; JIUIICHUE TpaBa ObITh MOCPEAHUKOM JIMOO
MOPYYUTENIEM, 3KCIIEPTOM HWJIM CBUIECTEIEM; JIMIICHWE IpaBa Ha HOUIEHWE Harpaa H
Mezanel; 3ampeT Ha HOILIEHUE OTHECTPEJILHOTO OPY KHUsl, Ha CBOOOIHOE MEepeMeIlleHUE, Ha
BBI€3]1 3a IPEAEIIbI TEPPUTOPUU FOCYIAPCTBA, HA MOCEIICHHE MECT TPOBEAEHUS MACCOBBIX
mepomnpusatuid u T.4. (c1. 101 YK). lna npexynpexacHus: peuuauBa MpecTyIICHUN Cy
UMEET TMpaBO MPHUHATH perieHue 00 YCTAaHOBJICHHH O(HUIIMAIBHOTO TMOJUIEHCKOTO
Ha/J30pa 3a JIMIAMHU, TOJHOCTHIO OTOBIBIIMMU HakKa3aHHE, CPOKOM OT OJHOIO Tofa Jio
tpex neT (ct. 102 YK). Hasnauaetcs taxxe koHduckarms umymectsa (cr. 103 YK).
Ecnu 3a mpecTymieHHsi KaTETOPUM «Ta3up» B CTATh€ HE YCTAHOBIICH HWKHUW Tpeael,
CyI HCXOIUT M3 HWXHEro MpeJena, YCTAHOBJICHHOIO Ui 3TOro HakazaHusi B OOmuieit
4acTH YTOJOBHOTO Kojekca. Hwwkuuii mpenen suimieHus cBobomabl B YK HemeHnckoit

PecniyOnnku ycraHosiieH B 24 yaca (craths 39), a mrpada — B 100 peasios (ct. 43).
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Hakazanus «razup» periaMeHTHPOBaHbl TAKUM 00pa3oM, YTO MPHU UX HA3HAYCHUH
Cyl O0Si3aH YUYUTBIBATh TSKECTh COBEPIIEHHOTO IMPECTYIUICHUS, XapaKTep U CTEHEeHb
OOIIIECTBEHHON OMAacCHOCTH JIMIA, €ro COBEPILIMBIIET0; BUHOBHOMY Ha3HA4YaeTCs
cnpaeednusoe Haka3aHue, MAKCUMAJIbHO CIIOCOOCTBYIOIIEE KaK €ro UCIPABICHUIO, TaK U
IIPEAYIPEKICHUIO HOBBIX MECTYIUICHUM.

B HekoTophIXx  craThix OcoGennoii YK  Hemenckoit  PecryGmuku
IpEeIyCMaTpUBAETCsl HaKa3aHWE€ B BHUJAE CMEPTHOM Ka3HM «Ta3up» B CIydasx:
nocsraTelibcTBa Ha cyBepeHUTeT PecmyOmuku (ct. 125); mocsirarenabcTBa HaA 0OOPOHY
rocygapctBa (cT. 126); oka3aHus TOMOINM BpaxaeOHOMYy TocyaapcTBy (ct. 127);
HE3aKOHHBIX KOHTaKTOB C MHOCTPAHHBIM rocynapcTBoM (cT. 128); mojacTpexaTenbcTBa K
COBEPIICHUIO TMPECTYIUICHHs] TMPOTUB  Oe3omacHOCTH rocynapctBa (cr.  129);
CONPOTHBIICHHS WJIM HEBBITIOJHEHUSI BOCHHBIX TIPUKA30B B 00eBOi 00CTaHOBKE (CT. 226)
Y 3a [IOXHUILEHUE YesioBeka (cT. 249).

JluccepTaHT MPOCHEKUBAET TEHJICHLUIO MOCTENEHHON I'yMaHU3alMH YrOJIOBHOTO
3aKOHOJIaTeNbCTBA, CUUTAET, YTO HA JIAHHOM dTale Pa3BUTUsS HEMEHCKOro OOIecTBa aK-
TyaJIeH BOpOC 00 OTMEHE HaKa3aHUs B BUJE CMEPTHOM Ka3HU KaTErOPUU «Ta3up» 3a BCE
MPECTYIJICHUS! TPOTUB TOCYAPCTBEHHON BIIACTH.

ApryMeHTUpys JAaHHYIO MO3HIIMIO, aBTOP MHIIET: BO-TIEPBBIX, HUKTO HE BIIPABE
JIMINATh JKU3HU YEeJOBEKa KPOME TOTo, KTO JapoBai 3Ty *kH3Hb (Kkpome Auaxa). Bo-
BTOPBIX, IPUMEHEHHE CMEPTHOM Ka3HU HE OTBEYaeT TpeboBaHMsM CT. 5, 29 Bceobmieit
JeKapaiuy npas yenoBeka. Ciaemys o0meMrpoBOil TEHACHIIMA TYMaHU3aI[UH YTOJIOBHO-
ro 3aKOHOJATENhCTBA MU TOCTENEHHO MPHUBOJA HAIMOHAJIBLHOE TPAaBO B COOTBETCTBUE
MEXIYHapOIHBIM aKTaM O MpaBax U CBOOOJaX YeIOBEKa, aBTOP BHIPAYKAET YBEPEHHOCTbD,
YTO TaKOB OyJeT CIEMYIONIMi mar 3akoHojaarens B m3MeHeHun OcobenHo vactu YK
Hemenckoii Pecrry6muKmy.

Bo Bropom maparpade «Buabl Hakazanmii mo YK Poccuiickoii ®enepanumn»
MIPOAHATU3UPOBAHO COJACPKAHWE W PACCMOTPEHBI OCOOEHHOCTH OTACIBHBIX BHJIOB
HaKa3aHUM.

JluccepTaHT OTMEYaeT equHOOOpa3re OTAETbHBIX BHAOB HaKa3aHWW B YTOJOBHOM
npase Poccuiickoii ®enepammu u Memenckoii PecrryGmukn. TIpeskae BCero 3T0 OTHOCHT-

Csl K JIMIIEHUIO CBOOOJBI U ITpady, O€3yCI0BHO 3aHUMAIOLIMX BaXXHOE MECTO B yrOJIOB-
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HOM 3aKOHOJaTebcTBE U PD, 1 MemeHckoil PecryOinuky. DTH BHIbI HAKA3AHUS TIPEITy-
CMaTpHUBAIOTCS, KaK MPAaBUIIO, NOJABISIOIIUM OOJBIIMHCTBOM CaHKLUUN CTaTed YTOJIOB-
HBIX KOJIEKCOB. ABTOp aHAJIM3HUPYET U Pa3ivuus B PErJIaMEHTAlMU JAHHBIX HAKA3aHWU.
[To YK P® npeaxycMOTpeHO JMIIEHHE CBOOOAbI HA OMPEIACICHHBIN CPOK U MOKU3HEHHOE
JUIIeHUe cBOOoAbI (cT.cT. 56 1 57), Toraa kak B cT. 39 YK Memenckoii Pecmy6muku ro-
BOpUTCS 00 OJHOM BHJE JIMLIEHHS] CBOOOJBI — JIMIIEHUH CBOOOIBI HA OIMpPEEICHHBIH
CPOK 3a BCE BU/Ibl COBEPIIEHHBIX NpecTymieHnid. [Ipu 3ToM naHHas cTaThs yCTaHABIIMBA-
€T CJIENYIOIINE CPOKH: MUHUMAJIbHBIA — 24 4yaca, MakcuMmaibHbI — 10 jeT. DToT BUJ
HAKa3aHUsl CUMTAETCS CaMbIM JIEWCTBEHHBIM HHCTPYMEHTOM BO3JCHCTBUS HA JIMII, CO-
BEpULIAIOUIMX MPECTYIUIEHUS PAa3IMYHON CTENEHU TSKECTH U ABISIETCS HauOOoJIee 4acTo
Ha3HAYaeMbIM HaKa3aHHEM, OTMEUAET JUCCEPTaHT, HO B TO K€ BPeMs B CyAeOHOM Mpax-
THKe MleMeHa Ipy Ha3HAYECHNN HAKA3AHWS B BUJIE JHMIICHHS CBOGOBI CPOKH TIOPEMHOTO
3aKJIIOYEHUS] B HEKOTOPBIX CIydyasX 3aBUCAT OT B3INIAAOB CyAed (Kaau) M JaxKe HX
HACTPOCHHMS, & HE OT TSKECTU COBEPIICHHBIX MPECTYIUIEHUH M CPOKOB JIUIICHUSI CBOOO-
JIbl, IPETyCMOTPEHHBIX 32 3TU NpecTyIuieHus B YK.

Enunbie nomxoasl oOHapyxkuBatoT YK Memenckoii PecnyOnmuku u YK PO B
oTHoleHUH mTpada, 06a YK ompenensror mrpad Kak AEHEKHOE B3bICKAHHE, KOTOPOE
HA3HAYAETCsS B YCTAHOBJIGHHBIX 3aKOHOM IIpejenax; pa3Mepbl MTpadoB BBIpAKEHBI B
ONPEACIICHHBIX CYMMax WJIM B pa3Mepax, COOTBETCTBYIOUIUX JIOJI€ 3apIUIaThl UM UHOTO
JI0X0J1a OCY’KJICHHOTO 32 ONPEICIICHHBINA MEPUO/.

B YK P® pa3mep mrpacda mpeBbIlaeT B HECKOJIBKO pa3 pa3Mep, YCTaHOBICHHBIN B
VK Hemenckoii PecriyOnuku. [{uccepTaHT monaraer, 4ToO CJEIYEeT MOBBICUTH pa3Mep
mrpada o YK HemeHnckoit PecnyOnuku ¥ mpemrycMOTpeTh HOBBIM TMOPSAOK €ro Hc-
yucnenus. [lo ero MHeHHMIO, HEOOXOAMMO pacHIMPUTh chepy MPUMEHEHHs HaKa3aHHs B
Buje mrpada ¢ yBenmueHueM ero pasmepa He cbimie 500000 puanoB, 4TO MPUMEPHO
paBHo croumoctr 2500 nomnapos CIIA, nuGo B pasmepe dactu 3apabOTHOM TIIAThl WIH
MHOTO J0XO0Ja OCY>KJIEHHOTO, U OH JIOJDKEH BBIIUIAYMBATHCS 34 MIEPUOJ HE CBBIIIE TPEX
JIET.

OTaenbHOrO BHUMAHMS HA B3I TUCCEPTaHTa 3aciIyKUBaeT MpodiaemMa cCMEpTHOM
Ka3HU U JJIs1 POCCUIMCKOTO OOIIECTBA, MOCKOJIBbKY, TOCKONBKY Poccus BcTynuna B 1996 r.

B Comer EBponbsl m moammcana mpoTokod Ne 6 (00 OTMEHE CMEPTHOM KazHH) K
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EBpormeiickoii KOHBEHIIMHU O 3alllUTE MPaB YeJIOBEKa M OCHOBHBIX CBOOO. ITOT MPOTOKOJI
0 HBIHEIIHero BpeMeHu He patuduuupoBan DenepanbubiMm  Cobpanuem PO,
ClIeJIOBAaTEIbHO, OH HE UMEeT 00s3aTeNIbHOM CUJIbl. ABTOpP YKa3bIBaeT, UTO NMPUMEHEHHUE
CMEPTHOM Ka3HM HE OTBeyaeT TpeboBaHMsM cT. 5.9 BceoOmeir aexnapanuu mpas
YeJIOBEKa, POCCUHCKOMY 3aKOHOJATENI0 CIEAYeT HCKIOYUTh CMEpPTHYI Ka3Hb W3
cankumi 4. 2 cT. 105, c1. cT. 277, 295, 317, 357 YK PO.

PestoMupys ncciaenoBaHue BONPOCOB TPEThEH IUIABBI, IUCCEPTAHT OTMEYAET, UTO
BUJIbl HAaKa3aHHil 110 yronoBHOMy mpaBy Memerckoit Pecniy6iuku u Poccuiickoit ®eje-
panuu, nepeuucientsie B YK, oTiIinyaroTcs mo coep:kaHuio Kapbl, TO €CTh 00beMy Kapa-
TEJIbHBIX CPENICTB, IPEAYCMOTPEHHBIX 3@ COBEPLIEHUE MPECTYIUICHHUS.

B 3akilouenuu jaucceprauud  QOPMYJIHMPYIOTCS OCHOBHBIE BBIBOABI U
NPEMJIOKEHUsI 10  COBEPILLICHCTBOBAHWIO  YIOJIOBHOTO  3aKOHOJATENIbCTBA U
PaBONPUMEHUTEIBLHON MPAKTUKHU.
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