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Huccepraiivs BBINOJHEHA B (efepalibHOM TOCYJAPCTBEHHOM OIOJKETHOM
o0pa3oBaTeIbHOM YUPEKICHUU BBICIIETO oOpazoBaHus «MoOCKOBCKUI
rocyaapcTBeHHbIN opuandeckuit yuupepcuteT umenu O.E. Kyraduna (MT'FOA)»

Hayunblii pykoBoauTeIb: JOKTOp IOPUAMUYECKUX HAYK, Ipodeccop
Opaos I0puii Ky3sMu4
O¢uumnanbHble ONMOHEHTHI: [IpomnsikoB Anekceii JImurpueBuy,

JOKTOp  IOpUIMYECKUX  Hayk, mpodeccop,
OI'bOY  BO «YpanbCkuii  rocyIapCTBEHHBIN
IOPUANYECKUNA  YHUBEPCUTET»,  3aBEAYIOLIUHN
Kadeapoil yrojloBHOTO mpoliecca

Kauyanos Bukrop UBanoBuY,

KaHJAUJAaT FOPUANYECKUX HAYK, JOLIEHT,

OI'bOY BO «Poccuiickuil TOCYIapCTBEHHBIN
YHUBEPCUTET MPaBOCYAUS», Ipodeccop Kadeaps
YTOJIOBHO-TIIPOLIECCYATIBHOTO pasa,
KPUMHUHAJIUCTUKH U CYJIeOHOM  SKCHEpTHU3bl
nmenu H.B. PapgytHoii

Beaymas opranuzanms: OI'AOY BO «Poccuiickuil yHUBEPCUTET
JIPYXKObI HApOJIOB»

3ammTa qucceprauuu coctoutest «20» oktsaOpsa 2016 rona B 12:00 Ha 3acenanuu
nuccepraunonHoro coseta J[ 212.123.01 Ha 6aze MOCKOBCKOrO rocynapCTBEHHOIO
topunuueckoro yHupepcuteta umenn O.E. Kyrapuna (MT'FOA) no anpecy: 125993,
r. Mocksa, yn. CanoBas-Kynpunckas, 1. 9, 3a1 1uccepTaiuOHHOTO COBETA.

C nduccepramueid MOXHO O3HAKOMHThCS B OuOimoreke MOCKOBCKOTO
rocyaapcTBeHHoro opuaudeckoro yuusepcurera umenu O.E. Kyragpuna (MI'TOA).

[TonHBI TEKCT AuccepTalMd U aBropedepaTa JUCCEPTALMM, a TAKXKE OT3bIB
HAay4YHOTO pYKOBOAMTENA pa3MelleHbl Ha o(QuUUaIbHOM caiite MOCKOBCKOIo
rocygapcTBeHHoro ropuauyeckoro yHuBepcurera umeHu O.E. Kyrapuna (MIHOA):
http://msal.ru/general/academy/councils/collab/.

ABTopedepat pazociaH « » 2016 .

YueHbIl ceKpeTapb
JUCCEPTALMOHHOIO COBETA
JOKTOP IOPUANYECKUX HAYK, JOLEHT Cokroes 3opukro bopucosuu



OBIIASA XAPAKTEPUCTUKA PABOTbBI

AKTYaJbHOCTh TeMbl JUCCEPTALMOHHOIO MCCJAEOBAHUSA. ATMCIUISIIMOHHOE
pa3z0upaTesbCTBO 10 CBOEH CYTH SIBJIETCS CyIeO0HO-KOHTPOJIbHOM CTauell yrOJI0BHOIO
CYJIONIPOU3BOJICTBA. AHAJIOTMYHYIO0 (DYHKIMIO KOHTPOJISI 32 3aKOHHOCTBIO CYJIEeOHBIX
pelIeHU BBIMOJHSIOT TaKXKe CTaAuU KAaCCAIIMOHHOTO U HAA30pPHOTO MPOU3BOACTBA. B
TO K€ BpeMs MMEHHO amneJuIsIIUU 3aKOHOJAaTelb MPEAONpeeanl OCHOBHYIO POJIib MO
UCIIPABICHUIO CYyIE€OHBIX OMIMOOK, TOCKOJIBKY TOJBKO B YKa3aHHOW CTaJuu
OCYIIECTBIIIETCS. MEPECMOTP HE BCTYNHMBIIMX B CHIY CYACOHBIX pEIICHUI
OTHOCHUTEJIbHO BCEX UX CBOMCTB — 3aKOHHOCTH, 0OOCHOBAaHHOCTH U CIPABEIMBOCTH, U
MMEHHO CyAy aneuSIMUOHHONM MHCTAaHUMU TPEJAOCTABJICHBI IMOJTHOMOYHUS IO
MPOBEJICHUIO CYy€OHOTO CIEACTBUS (KOTOPhIE OTCYTCTBYIOT Y CYJOB KaCCAllMOHHOW U
HaJ[30PHON WHCTAHIINM).

OcHoBormonararoniass pojib  aneuSIMUOHHON  HMHCTaHUMU 1O  [EePEecCMOTPYy
CyneOHBIX pEIIeHUN TMpOosBISAETCS M HaA TMpakTHuke. Tak, COrIacHO JAaHHBIM
ObULUAIBGHON CTATHCTHKH' W3 PACCMOTPEHHBIX cylamMu oO0mied HOPUCAUKIINU
Poccuiickoit @enepanuu B 2014 roxy 931 658 yronosubix aen (B 2013 — 945 279 nen),
aneusIMOHHON npoBepke noasepriuck 323 068 yronosubix gen (B 2013 — 348 784),
T.€. 34,67 % nen (B 2013 — 36,89 %), xaccarmonHomy nepecmMotpy —10 266 yroioBHBIX
nen (B 2013 — 22 461), t.e. 1,1 % nen (B 2013 — 2,37 %); Hag3opHoit npoBepke — 171
yrojoBHoe aeno (B 2013 — 229 nen), t.e. 0,018 % nen (B 2013 — 0,024 %). Ilpu sTom
TOJIbKO Ha TMpuMepe OOIIEero MaccuBa NPUTOBOPOB CYAOB IIEPBOM HHCTAHIIUHU,
noasepruuxcss B 2014 roay OTMEHE WIM HM3MEHEHHIO B CYJaxX BBIIIECTOSIINX
uHcTaniui B oTtHomeHuu 30 771 mum (B 2013 — 38467 nui), BUIHO, YTO TaKHE
NpUroBopel B oTHOmIEHUH 25983 nuu, T.. ¢ 84,44 % cryyaes ucnpasniiuce 8
aneanayuonnou uncmanyuu (B 2013 - 28 887 nun / 75,1 %); B oTHOMIeHNU 4 783 nwil,

T.€. 8 15,54 % cnyuaes — 6 kaccayuonnou uncmanyuu (8 2013 — 9 576 nuu / 24,89%) u

! Ceenenns Cyne6Horo nemapramenta npu Bepxosnom Cyne Poccuiickoit ®eneparmi. URL:  http:/www.cdep.ru (nata
oOpamienus: 25.07.2015); u cratuctuueckue cBeneHust Bepxosuoro Cyma Poccuiickoit ®emeparmu. URL:
http://www.vsrf.ru (zata obpamenus: 25.07.2015).
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JIMIIb B OTHOIIEHUHU 5 i, T.e. 8 0,02 % cinyuaes — 6 naozopnoti uncmanyuu (B 2013 —
4 muna / 0,01 %).

Kak BugHO u3 mpUBEACHHOW CTAaTUCTHKHU, OCHOBHOE OpeMs TmepecMoTpa
CyJeOHBIX PEIICHUNA U CBOEBPEMEHHOIO YCTPAaHEHUS CYAEOHBIX OIIMOOK JOKUTCSA Ha
CyJbl aneJUISIIMOHHOW MHCTAHIIMU, YTO CBUJIETEIBCTBYET O 3HAYMMOCTH UCCIIECIOBAHUSA
npoOJieM aneJUIAIMOHHOT0 NPOU3BOCTBA.

Kak W3BEeCTHO OCHOBOH, OTpakarolleld CyTh JIO0OT0 SIBJICHHS, B TOM YHCIE H
aneJusIIUOHHOT O Pa30UpaTeIbCTBa, SIBISETCS €ro MpeaMer.

OIHOBPEMEHHO C ATUM JIESITEIBHOCTh MPABONPUMEHUTENEH Ha JIIO00N cTaauu
YTOJIOBHOTO MPOLIECCA BCEr/la OUepUCHa KAKUMHU-TO ITPEACIaMHU.

Cnenyer otmeTuth, uTo 1i1aBa 45.1 YIIK P® comepxut omnpeneneHue npeaMera
aneysanuoHHoro pasoupatenscTBa (cT. 389.9 VIIK P®), HO HE COACPKHUT MOHATHUS
MpeJieNioB aneusioHHoro pasouparenbctBa. Hopmer YIIK P® onpenenstor nuinb
npeaensl npaB cyaa anemwissuuoHHo (ct. 389.19 VIIK P®) uHcTaHumMH, KOTOpHIE,
OJIHAKO, BCEr/a YXKe, 4eM MpeJielibl CyJAeOHOro pa3oupaTesibcTBa Ha COOTBETCTBYIOIIEH
CTaJIuH CYJIONPOU3BOJICTBA.

B TO e BpeMs, HECMOTpsI Ha OTCYTCTBHE 3aKOHOJATEIILHOTO OMNPEACICHUS
MpeAeioB  aneuISIUOHHOTO  pa30upaTeabCcTBa, TaKOBble B JEWCTBUTEIBLHOCTHU
CYILIECTBYIOT, MOCKOJIbKY JI€SITEJIbHOCTh BBIMIECTOSAIINX CYJIOB HE MOXET OBITh
Oe3rpaHM4yHOM, W, MO CyTH, OYEpUYeHA  3aKOHOAATEIEM  COBOKYIHOCTBIO
MPOLECCYAIBHBIX HOPM, PETJIAMEHTUPYIOIIMX IIOJHOMOYMSI CylJa M CTOPOH B
aneJUILUOHHOM mopsiike. M yeTkoe ysiCHEHHE 3TUX NPEAEIOB, BO-IIEPBBIX, MO3BOJSAET
Ha MPAaKTUKE HE BBIMTH 3a JTaHHBIE TPAHUIBI MPOLECCYATbHOM AEATEIBHOCTH, a BO-
BTOPBIX,  CIOCOOCTBYET MpPaBWIbHOMY [OHMMAaHUIO CYTH  aneUISIIUOHHOTO
MPOU3BOACTBA, YTO B CBOK OYEpPEIb TAKXKE CIY>KUT OCHOBOM HAJIEkKaAIIETO
MIPAaBONPUMEHEHUS.

Takum 00pa3zom, MNpeaMeT U Mpelelbl aneuIUOHHOTO pa30oupaTesbcTBa
SABJISIFOTCS OCHOBOTMOJIATAIOIIMMU 3JIEMEHTAMH, ONPEIEIISIIOIUMU CYyTh alleJUISALUU, OHU

MpsAMO BJIMAKOT Ha CaMy HNPOLCAYpPY alCIUIAIHUOHHOI'O IIPOMU3BOACTBA, HA €TI0 OTIMYUSA
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OT IPOLIeAYPhl pa3dUpaTeNbCTBa B Cy€ MEePBOM MHCTAHIINM, KOTOphie B 4. 1 cT. 389.13
VIIK P® npenycMOTpeHbI B KAU€CTBE COOTBETCTBYIOIINX U3bATUH.

ITo wwiHe peiictByromed rnaBe 45.1 VYIIK P® nonbslTOK [1are MOJHOE U
COZCp)KATEIbHOE  JOKTPUHAJIBHOE  OMNPEACICHHE  MPEJCJIOB  aleUIAIMOHHOTO
pa3OuparenbCcTBa B OTEUECTBEHHON HAayKe YTOJIOBHOI'O Ipoliecca He MPeIPUHUMAIIOCH.
Psin Hay4HBIX Kccle0BaHUM OBLTM MOCBSIIEHBI MIpejenaM cyJaeOHoro pa3ouparenbCcTBa
JIMIIb B CY/I€ NEPBOM MHCTAHIUU.

C yueroM BCEero H3J0KEHHOTO BO3HUKAET HEOOXOJUMOCTh JOKTPUHAIBLHOTO
OompeAeCHUs] TPEENIOB ale/IAIMOHHOTO pa30oupaTenbCcTBA, HMX COOTHOIIECHHS C
MPEIMETOM aIEIUIALMU U B3aUMHOTO BIMSHUS HA CYTh aleJUISIUOHHOTO MMPOU3BOJICTBA,
HCXOMS U3 COBOKYNMHOCTH BceX HOpM rinaBbl 45.1 YIIK PO.

Crenenb pa3padoOTaHHOCTH TeMbl HccaeaoBaHuA. OTIEIbHBIE AaCIEKTHI,
KacamImuecss  OpeaMera W IpeAesioB  aneJUISIMOHHOTO  pa3OMpaTenbCTBa,
WCCIIEIOBAIUCH IPYTUMH YUYECHBIMHU.

B dyacTtHOCTH, CBOWCTBAa MNPUIOBOpPA, KaK COCTABHBIC AJIEMEHTHI MpPEIMETa
aNeJUISILUOHHOTO TEPECMOTpa, HUCCIENOBaIM B CBOMX TpPyJdaX TaKUE YYEHBIE Kak
AdanacweBa C.U., bemanosa I'.O., boopakosa W.C., bo3por B.M., bopoaunosa T.I".,
Baugpimes B.B., 'onoBunckas U.B., I'onoBkos B.JI., JJopomkoB B.B., KanunoBckuil
K.b., Kanpaunkuit B., Kangkua O.A., Kapueea JI.M., KobmukoB A.C., KocToBckas
H.B., Kysemuna O.B., KypbatoB A.f., KypsixoBa T., Makaposa 3.B., MapacaHnoBa
C.B., Mapacaunos I1.H., Mupeuxuii C.I'., Myparosa H.I'., Hukostok B., [lanokun A.M.,
ITepno WN.[., Ilogonbckuit M.A., OcmanoB T.C., Ocranenko N.A., ITamun C.A.,
ITerpoB A.B., Cnyuesckuii B.K., CmupnoB A.B., Cunatkuna T.®., Ctporosuu M.C.,
TapacoB A.A., Tumomenko C.A., TuroB A.1O., @oiinunkuii N.4., YalikoBckas M.A.

Bonpocsl mpenenoB uccienoBaHMS JI0OKA3aTENbCTB B CYAE aNeUISIHUOHHOMU
WHCTAHIIUM, a TaKXKe HEMOCPEACTBEHHO CBS3aHHBIE C HUMH OOIIME IOJOXKEHUS
JI0KA3aTeJIbCTBEHHOTO MPaBa MU3y4YaJId TAKUE aBTOPbI, KAK ABEpKUH A., AJIEKCaHAPOB
A.C., AnekceeB H.C., AnekceeB C.C., Amup6ekoBa M.T., banun B.A., Baceiiko C.I1.,
Bacse A.A., Boakonyn O.B., I'onoBunckas U.B., I'onoBko JI.B., I'ynenko K.D.,
Huuep A.A., 3akorsanckas A.®., Kokope JIL./., Kyapssuea A., Kysnenos H.IL.,
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JlazapeBa B.A., Ma3zuna H.H., Mapteiasaxun JI.®., Muxainosckas N.b., Hukutuenko
N.N., Opnos 10.K., Pazunkuna A.H., PununnoB b.A., Pyagakosa C.B., CaBuuknii B.M.,
Cenun H.H., Cmupnos B., Ctporosuu M.C., TutoB A.1O., Yissnosa JI.T., ®unumoHoB
B.A., ®oitnunkuit N.51., llewdep C.A., llImenera E.C., Spues P.B.

UccnenoBannio npeaenoB npas cyAa aneaasiuOHHON MHCTAHIMUA, COOTHOIIECHHUS
JUCTIO3UTUBHOIO M PEBU3MOHHOIO HAayal aneJUISIIMOHHOTO MPOU3BOJICTBA MOCBSIIEHBI
Tpyabl Takux YyuyeHbIXx Kak benkmna A.P., bopynenkosa [O.II., bpsuckoro B.IO.,
HNukapea N.C., Kamsakuna O.A., Knumunoit K.P., Kosryna H.H., Kynosoir 2.D.,
[Tanmuesout O.H., [lerpyxuna W.JIL., [Ipockypunoii T.1O., Cmupnosa A.B.

B otrnenbHBIX acmekTax MOJHOMOYMS CyAa Aane/UIILHUOHHONM WHCTAaHUHMMU IO
NPUHSATUIO OMPENEJICHHBIX BUJOB pEIIEHUWHA, B TOM 4YHCJIE€ TMpU O00XKaJIOBaHUU
MPOMEXKYTOUHBIX CyNeOHbIX pelieHuil, paccmarpuBaiu Konokonos H.A., Jlynunckas
IT.A., HaconoB C.A., Tapacos A.A., UepBoTkuHn A.C.

BonpocamMmu  u3MeHeHHs  MpeNeNioB  aleUISIMMOHHOTO  pa30upaTeabCcTBa
rOCy/IapCTBEHHbIM OOBHMHHUTENEM 3aHUMAJUCh Takue ydeHsle, kak Kamumnyc O.C.,
Kypuenko B.H., Pazunknna A.H.

[Ipenensl mpaB cyna aneuIsiMMOHHOM HWHCTAHUMUM Ha MEPECMOTP CYACOHBIX
pemennit (ct. 389.19 VIIK P®) uccnenoanuchk MBacenko K.B. B auccepTanimoHHOM
uccnenoBanuu «lIpenenbl mpaB BBINIECTOSIIUX WHCTAHIMN MPU MPOBEPKE CYACOHBIX
pELICHUH B aleJUISIIMOHHOM, KACCAIMOHHOM U HAJI30PHOM IPOU3BOJACTBAX.

[Ipu3HaBas BKJIaJl yKa3aHHBIX YYEHBIX B pPa3paO0TKy HA3BAaHHBIX BBIIIE BOIIPOCOB,
CIEQYyEeT OTMETHUTh, YTO JHCCEPTALMOHHBIX MCCIEAOBAHUN IMpPEIMETAa W IMPEIEIIOB
aneJuBsIIUOHHOTO pa30upaTebCTBa B UX KOMILJIEKCHOM COOTHOIIICHUH, ONPEIESIONIeEM
CyTh AaNEJUSIHMOHHOTO NPOU3BOACTBA, PAHEE B HAYKE YIrOJIOBHOIO IIpolecca He
MPOBOAWIIOCH. B TO ke BpeMs MpeaMeT U Mpeaeibl ale/UIIIMOHHOTO pa30upaTesibcTBa -
3TO  B3aUMHO  OOYCIAaBIMBAIOIIME  DJIEMEHTHI, BIMUSIOIIME HA  MPOUEAYPY
aneJUIILMOHHOTO NEPECMOTpPa, MPEIENIbl UCCIEAOBAHUS J10KA3aTEIbCTB B ANEIUISLINM,
MpeJesibl IpaB CyJa aneJuUIIMMOHHONW WHCTaHIIMU Ha MEPECMOTP JeJia U Ha NPUHATHE
T€X WJIM WHBIX BUIOB pELICHUW. bonee TOro, aHain3 COOTHOLICHUS HOpeaMeTa M

MIPEEIOB aNeJUISIUOHHOIO pa30MpaTeabCTBa B POCCUMCKOM YTOJIOBHOM MpOLIECCE C
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MpaBOM MPOKYPOpa HA OTKA3 OT OOBUHEHUS B aNEJUIALIMU CBUJIETEIBCTBYIOT O HAJTUYUH,
Ha Hall B3rJisA, GQyHAaMEHTAIbHBIX TPOTUBOPEUHl, KOTOPBIM 3aKOHOAATENb HE MPUIAI
3HA4YE€HUs, HO KOTOpbIE BBISBISAIOTCA CyneOHOU mpakTukoi. Takke B 3aBUCUMOCTH OT
Kateropuu Jea (IepecMOTp MPOMEXKYTOUYHBIX CYJNEeOHBIX PEIIeHUH, Jena ¢ ydacTHeM
MPUCSDKHBIX  3acefaTesyied, Jelia, pacCMOTPEHHblIE B 0OCOOOM TMOpSAKE CyAeOHOro
pa3oupaTenbCcTBa U JIp.) IPEAMET U IIPEebl alle/IAIMOHHOTO pa3oupaTeabCcTBa UMEIOT
CYILIECTBEHHYIO CIEUDUKY.

Bce ykazaHHOe BbIlIE CBHUJIETENILCTBYET OO0 aAKTYaJbHOCTHM BBIOPAHHOW TEMBI
JUCCEePTALMOHHOTO UCCJEA0BaHUs, HEOOXOIUMOCTH pa3pabOTKU MyTel pa3pelieHus
OTMEYEHHBIX KOJUTU3HM 3aK0Ha U TPOOJIEM MPaBOIIPUMEHEHUSI.

O0beKTOM [HCCEPTALMOHHOIO MCCJIEJOBAHUSN SIBIIETCS COBOKYITHOCTH
YTOJIOBHO-IIPOLIECCYAJIbHBIX IMPABOOTHOILIEHUM, CBSI3aHHBIX C 3aKOHOMEPHOCTAMHU U
npoOJieMaMu peain3aliy YroJIOBHO-IPOUECCYATbHBIX HOPM, OMPEACISIIONUX TPEeAMET
aneJuIIMOHHOTO pa30upaTesibCcTBa U €ro MaTepUaIbHO-IPABOBBIE U MPOIECCYaTbHO-
MPABOBBIE TPAHUIIBL, COCTABJSAIOLNIME B CBOIO OYEpPEIb OCHOBY AalEJUIALMOHHOIO
MPOU3BO/ICTBA BOOOIIIE.

IIpeameroM wHcc/IeOBaHUS SIBISAIOTCS TEOPETUUYECKHUE MPEACTABICHUS O
npeaMeTe U Mpejeiax amneuIaIMOHHOrO pa3OupaTeNbCTBa YrOJIOBHBIX [, MPaBOBOE
peryJiipoBaHHE€ W MPAKTUKA NPUMEHEHUS HOPM, ONPEACISIOMMNX  MPEJIMET,
MAaTEPUAIBHO-IIPABOBBIE M MPOLIECCYAJIbHO-NPABOBBIE T'PAHUIIBl  ANEIUIALMOHHOTO
MIPOU3BOJACTBA.

Heas u 3amaum ucciaenoBanud. Lleabro Hacrosimerd auccepranuy SABISAETCS
BBISIBJIECHHE TEOPETUYECKUX M HOPMATHUBHBIX ACIEKTOB, ONPEICISIOMINX COACPHKAHUE
npeaMeTa U MpeeoB aneuBIIMOHHOTO pa30upaTesibcTBa, UX BIUSHHUE HA MPAKTUKY
MpaBOMPUMEHEHUSI, W  pa3pabOTKa Ha OCHOBE H3TOr0 PEKOMEHJAIUA 1o
COBEPIIICHCTBOBAHUIO 3aKOHOJATENbCTBA M CYAEOHOW NpakTUKU. [ JocThxKeHUs
YKa3aHHOM 1IeJTM HE0OXO0IUMO PEIIUTh CIACAYIOIIUE 3a1auM:

1. Omnpenenutb  CyHIHOCTHBIE ~ ACHEKTbl  NpeaMeTa W [PEIEIioB
aneyuIMUOHHOTO  pa30upaTesibCcTBa, WX  BIMUSHUE HAa  CYThb  POCCHICKOTO

AIlICJUEIIUMOHHOIO IIPOMU3BOACTBA.
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2. YCTaHOBUTH TEOPETUYECKOE M HOPMATMBHOE COOTHOUIEHHWE IIpeaMeTa
aneJuBIIUOHHOTO pa30upaTeibCTBAa C OCHOBAHUSIMHU aMNEJUISIIUOHHOTO TepecMoTpa
MIPUTOBOPOB M MHBIX PEIICHUN CyAa MEePBOM MHCTAHIIMM; MPEIJIOKUTh MYTU PEIICHUs
BO3HUKAIOIIUX KOJUIM3UHN B CYJI€OHOM IPaKTHKE.

3. BoiBUTh TEOpeTMUYECKOE U HOPMATHUBHOE COJAEPKAHHE MPENIENIOB
aneJuUBSIIUOHHOTO pa30oupaTesibCTBA, HMX BIMSHUE Ha MPOUEAYpPY AamneJUIALHOHHOTO
MPOU3BOJICTBA, TMOJHOMOYMSl CyJa ale/UIIUUOHHOM WHCTAaHIIMM Ha MPUHSITHE
OMpENICNICHHBIX BUJOB pEHICHUA U TMpelesibl ero pPEBU3UOHHON aKTUBHOCTH;
pa3paboTaTh CIIOCOOBI PEIIEHUs BO3HUKAIOIINX MPOOJIeM MPaBONPUMEHEHUS.

4. [Ipoananu3upoBath, COOTBETCTBYET JIM MPaBO NPOKypopa Ha OTKa3 OT
OOBMHEHHS W HA €ro M3MEHEHUE B aNeJUBSIIIMOHHON HMHCTAaHIMU CYTH POCCUUCKOM
aneJusIuy C YYETOM €€ MpeIMETa U IPEIeIioB.

5. Oxapakrepu3zoBaTh OCOOCHHOCTH 3aKOHOJATEIBHOTO PETryJIUpPOBAHUS U
peanu3aly Ha MPaKTHKE IpeaMeTa U MPeeoB aneUIaIHOHHOr0 pa30uparenbCcTBa Mo
OTJIEJIbHBIM KaTEropus YroJIOBHBIX JEI.

MeTonosioruss W MeTOAbl HCCAeI0BaHMSA. MeETOAOJOTMYECKYI0O OCHOBY
JUCCEPTALMOHHOTO MCCJIEAOBAaHUS COCTABISAIOT JUAJEKTUYECKUM METOJ Hay4HOTO
MO3HAHUS, METOJIbl aHaIW3a W CHUHTE3a, HHAYKIUU U ACAYKIWU,  JOTUYECKUH,
CPaBHUTEIbHO-IPABOBOM, UCTOPUUYECKUI, CTATUCTUYECKUI METObI, METO/IbI TPABOBOIO
MIPOTHO3UPOBAHUSI U MOJEIUPOBaHUSA. Takke MpUMEHSJICS pa3paOOTaHHBIA aBTOPOM
METOJ] LIEHHOCTHO-CTATUCTUYECKON peryisiliud MNpaBOMPUMEHEHHUS, OCHOBAaHHBIN Ha
aHaJgu3€e  ILEHHOCTHO-CTATUCTUYECKUX  YCTAHOBOK  MPABONPUMEHUTEIEH  Ha
OMpENICNICHHbIA pe3ylbTaT CBOEH paldoThl, MCXOAS M3 CYIIECTBYIOIIUX KpPUTEPUEB
CTaTUCTUYCCKOM OIICHKH WX JSATCIBbHOCTH; M CBOJISIIMHCI K pa3paboTke crocoOoB
BIIMSIHUSL HA TPABONPUMEHUTENIBHYIO MPAKTUKY 4Yepe3 MU3MEHEHUE COOTBETCTBYIOIIHUX
KPUTEPUEB CTATUCTUKHU.

Teopernueckyrw 06a3y IMpu MNOJATOTOBKE JUCCEPTALMA COCTABUJIM HAay4YHbIE
TPYZbl JTOPEBOJIIOIMOHHBIX, COBETCKMX U COBPEMEHHBIX YUYEHBIX B 00JIACTH YTOJIOBHO-

MMpoUeCCyaJIbHOTO ITpaBa 1o pacCMaTpuBaACMbIM B JJUCCEPTALIUU BOIIPOCAM.
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HopmaTtuBHO-npaBoBasi 0a3a QUCCEPTAMOHHOTO HUCCIIECIOBAaHUS BKJIIOYAECT B
cebst Koncturyuuio P®, mexayHapoqHO-TIPABOBbIE aKThl O IpaBax uYeloBeKa, IO
BOIIpOCaM OTIMPABJICHUS TPABOCYAMUs, B TOM 4YHCIEe B 00JIACTH MEXIYHapOJIHOTO
COTPYIHUYECTBA B c(epe YroJOBHOIO CYAOINPOU3BOJICTBA; PAaHEE JIEWCTBOBABILEE U
JEUCTBYIOIIEE B HACTOSLIEE BpeMs OTEYECTBEHHOE U 3apyOeXHOE YIrOJOBHO-
IpoLecCcyalbHOE M YIOJOBHOE  3aKOHOJATENbCTBO,  (penepaibHble  3aKOHBI,
pErIaMEHTUPYIOIIME BOIMPOCHI ONMEPATUBHO-PO3BICKHON AESATEILHOCTH, peadmiInTaIuu
HE3aKOHHO OCY’KJICHHBIX, BEJIOMCTBEHHbIE HOpPMAaTHBHbIE MpaBoBble akThl CyneOHOro
Henapramenrta npu BepxosHom Cyne PO.

IMIUPHYECKYI0 0a3y HCCIEAOBAaHNS COCTABUIIM PE3YJIbTAThl U3yUEHUs, aHAIN3a
u 0000ueHUsT O(QUUMAIBHBIX JAaHHBIX CyA€OHOM CTAaTUCTUKUM O padoTe Cyao0B
Poccuiickoit ®eneparuu B chepe aneIaIUOHHOTO IPOU3BOACTBA, MaTEpPHATIOB M
UTOTOBBIX CyAeOHBIX pemieHuid 1mo 900 yroJoBHBIM JenaM, pPacCMOTPEHHBIM B
aneyusiuoHHOM Topsiaike BepxoBaeiM Cynom P®, cymamu aneiuisiimOHHOIO 3BeHa 7
peruoHoB  Poccuu: MockoBckoro ropojckoro cyna, Cankrt-IlerepOyprckoro
rOpOJICKOro cyna, MOCKOBCKOro 00JIacTHOTrO cyja, JIeHuHrpaackoro o0jJacTHOro cyaa,
Kuposckoro obsactHoro cyna, Tomckoro obnactHoro cyna, IlpuMopckoro xpaeBoro
CyJlla; KaCCallMOHHBIX MOCTAHOBJICHUN MPE3UJUYyMOB OOJIACTHBIX U PABHBIX UM CYJIOB
Poccuiickoit ®enepanuu, kaccaumoHHbIX onpeaenenuii Cynebnoit Kosmernn mno
yronoBHbIM nenaMm BepxosHoro Cyna P®; nocranosnenumii [Ipe3snauyma BepxoBHOTO
Cyna P®; ankerupoBanus 81 mnpakTuyeckoro pabOTHHKA (Cyneil, MpPOKypopoB U
anBokaToB) u3 3 pernoHoB Poccun (KupoBckoit u YiesaHoBcko# oOaacteit, Henenkoro
aBTOHOMHOI'O0 OKpyra). B nuccepraiuu HMCHOJIb30BaHbl TakKe IOCTAHOBJICHUS U
onpeaenenust Koncruryunonnoro Cyna PO, pemenus EBponeiickoro Cyaa no npaBam
4yeJoBeKa, pykoBogsue pasbsicHeHusa [lmenyma BepxoBHoro Cyna P® no Bompocam
YTOJIOBHO-IIPOLIECCYAIBHOTO MPAaBa.

ABTOpPOM HCIOJIb30BaH TaKXE JIMUHBIMA OMBIT MPAKTUYECKON pabOThl B OpraHax
MPOKYpaTypbl B JIOJDKHOCTH CJIEJAOBATENIsl MPOKYpaTyphl, 3aMECTUTENd IPOKypopa
paiiona u npokypopa paiona (¢ 2002 no 2010 roasl), u B JOJBKHOCTH (ellepaTbHOTO

cynbu paionHoro cyna (¢ 2010 r. mo HacTosiee Bpemsi).
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HayuyHnast HOBU3HA JUCCEPTALMOHHOI0 UCCJIeIOBAHUSA 3aKIIFOYAETCS B TOM, 4TO
BIEPBBIC HAa JUCCEPTALIMOHHOM YpPOBHE C MO3ULUUN TEOPUM HAYKH, HOPMATHBHOIO
COAEPKaHUS U MPABONPUMEHUTEIBHON NPAKTUKA KOMIUIEKCHO MCCIEI0BAH NMPEAMET U
npeenbl  aneJuIlMOHHOIO pa30upaTesibCTBa KaK OCHOBOIOJArarolue >SJIEMEHTHI,
ONPEACISAIONIME CYTh POCCUHUCKOM amnesuIsiihM, YETKOW KOHLENIUH KOTOPOHM B
HACTOSIIIEE BpeMs €lle HE BbIpaO0OTaHO. ABTOPOM PACKPBITO TEOPETUUECKOE MOHSATHE U
HOPMaTUBHOE COJIEpXKAHHUE MpeAMEeTa U MPEEIoB aneUIIUOHHOr0 pa30oupaTenbCcTBa;
BBISIBJIEHB KOJUIM3MHM MO BONPOCAaM COOTHOLICHUS MPEIMETa aneJUISIHUOHHOTO
pazOuparenbCcTBa C HOPMAaMM 3aKOHA, PETYIUPYIOIIMMU OCHOBAHUS [l OTMEHBI
MIPUTOBOpA WJIM UHOTO PEUICHHUs CyJa MEepBOM MHCTAHIIUMYU, U pa3paboTaHbl CIOCOOBI UX
npeononeHus. [lpeayioxkeHbl MyTH pElIeHUs aKTyadbHOW MJIS MPaKTHUKA TPOOJIEMBbI
ONpPEAEIEHUs] TMPEIEIOB MPOBEPKU JIOKA3aTEIbCTB B aleIUIAIMA, B YAaCTHOCTH
pa3paboTaHbl KPUTEPUU HEOOXOAMMOCTH HX HCCIENOBAaHUSA B CYAE AaleUIsIIUOHHON
MHCTaHUMUU. B XolIe JucCepTaMOHHOTO MCCIEIOBAHUS BbISIBIICHBI HOPMATHUBHBIC
AJIEMEHTHI, ONPEEISIONINE MPEEIbl aANeJUISIIIMOHHOTO pa30upaTeabCTBa, MPEAT0KEHbI
crocoObl  0ojiee YETKOro OINpeeNieHUs TPaHUI] PEBU3HMOHHBIX IMOJIHOMOYMI cyjaa
aneyuSIMMOHHON WHCTAHIIMKM, B TOM 4YHCJE€ pa3padoTaHbl KPUTEPUU TOHSITUS
«YXYAUIEHHE TMOJIOKEHUS OCYXIEHHOrO, OMNPABJAHHOTO WJM JIMIA, B OTHOLICHUH
KOTOPOTO TMPEKpPall€HO yYTrOJIOBHOE Jeyo». [loAroToBiieHBl MPEMJIOKEHUS 1O
COBEPIIICHCTBOBAHUIO 3aKOHOJATEIBLHOIO PETyJIUPOBAHUS U CYACOHOM MPAKTUKHU
MPUMEHEHHUs] HOPM 3akoHAa. HaydHas HOBM3HA TakKe MPOSBISAETCS B IOJOKCHUSX,
BBIHOCUMBIX Ha 3aIIUTY.

OcHOBHBIE M10JI0KEHUS, BBIHOCHUMbIE HA 3ALMUTY:

1. [Ipeamer aneIAMOHHOTO pa3OUpPaTENbCTBA COCTABIISIIOT 3aKOHHOCTD,
000CHOBAHHOCTh U CIIPABEIJIUBOCTh IMPUTOBOPA, 3aKOHHOCTh U OOOCHOBAHHOCTH UHOTO
pelieHus cyja nepBoil MHCTAHIINK, a TakkKe (PaKkyIbTaTUBHO - HOBbIE OOCTOATENbCTRA,
OTCYTCTBOBABILIME B CYJ€ MEPBOMl MHCTAHUWH, CYIIECTBEHHO BIUAIOLINE HA PEUICHUE
npeaycMoTpeHubix cT. 299 VIIK P® BomnpocoB 00 yrojiioBHOM OTBETCTBEHHOCTH
MOJICYAUMOr0, O Ha3HAYEHUM HaKa3aHus JIMOO OCBOOOXKIEHUH OT YIrOJOBHOM

OTBCTCTBCHHOCTH HJIN HaKa3aHUA (HaHpI/IMep, HCTCYCHUC CPOKOB JaBHOCTHU YI'OJIOBHOTO
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npecie0BaHusl, IPUHITUE aKTa 00 aMHUCTHUH, AEKPUMHUHAIM3AIIMS YTOJIOBHOIO 3aKOHA
WIM €ro CMATYeHUe U T.I.). YKa3aHHbIE HOBBbIE OOCTOSITENLCTBA CYJ anesIsIIUOHHON
WHCTAHIIMU 0053aH TNpPUHUMATh BO BHUMAaHHE B CHIY HHBIX HOPM YIOJIOBHO-
MPOLIECCYANbHOTO U yTroJaoBHOTO 3akoHa (cT. 390, m. 5 c1. 389.15 VIIK PO, ct.cT. 10,
78, 84 YK P® u np.). B nensix ycrpaHeHus: BO3HUKAIOWIEH IOPUANYECKON KOJUTU3UM B
crater 3899, 389.15 VIIK P® npemiokeHO BHECTH COOTBETCTBYIOLINE
3aKOHO/IATEJIbHbIE U3MEHEHUSI.

2. Tlpenensl aneyAIIMOHHOTO pa3OUpaTesbCTBA — 3TO MaTEPUATbHO-TIPABOBBIE U
MPOIIECCYaIbHO-TIPABOBBIE T'PAHUIIbI AMEIUIAIIMOHHOTO pPa30oUpaTesibCcTBa, KOTOpPhIE Ha
OCHOBE ameJUIAIMOHHBIX TpeOOBaHUI CTOPOH M MPUHLUIA Pa3TPaHUYCHUS
MpoleCCyalbHBIX  (DYHKIUH  ONPEAENSIIOT KPYyr  OOCTOSITENBCTB,  MOJIEKAIINX
YCTAHOBJICHUIO, JOKA3aTeJIbCTB, MOJJICKAIIUX HCCICAOBAHUIO, U 00bEM MOJIHOMOYUN
CyJla aneJUIIIIMOHHOW MHCTaHI[UU HA MPUHSITUE UTOTOBBIX PEIICHUI.

[Ipu »5TOM anemnsMOHHBIE TpeOOBaHUS CTOPOH — O3TO U3JI0XKEHHBIE B
aneJuUBIMUOHHBIX  Kajo0ax, MpPEICTaBICHUAX M BO3PAXKEHUAX JOBOJIBI CTOPOH
OTHOCHUTEJIbHO  3aKOHHOCTH, OOOCHOBAaHHOCTM U  CIIPaBEIJIMBOCTU MPUTOBOPA,
3aKOHHOCTH M OOOCHOBAHHOCTHM MHOTO pELICHUsS CyAa IMepBOA HWHCTAHIMHU 10
KOHKPETHOMY Jlely, a TakKXkKe XoJaTailcTBa CTOpPOH 00 UCCIEJOBAaHUU B CYJie
aneJuUBSIIMOHHON HMHCTAHIMU JI0KA3aTeNIbCTB B LIENSAX MPOBEPKU YKA3aHHBIX JTOBOJIOB,
3asBJICHHbIE KaK B UX aNeJUISILHOHHBIX Kallo0aX, MPeICTaBICHUAX U BO3PAKECHUSAX, TAK
U B XOJI€ 3aCe/laHusl CyJla aneJUIIIIMOHHON UHCTaHIUU.

3. HopmatuBHOE cojaepkaHHWe TNpPEAeIoB amneUBIIMOHHOTO pa30upaTelbCcTBa
ompenensercss ucxonas u3: 1) mpeamera aneyUIIUOHHOIO PAcCMOTpPEHHs Jena; 2)
npezesoB npas (MOJIHOMOYHUI) Cy/a aneUISIIMOHHON MHCTAHIINY; 3) IEpPEeUHs PeIIeHUH,
KOTOpPbI€ CYyJI MOXET MPUHATH MO pe3yJbTaTaM amneuUISIIIMOHHOTO MPOU3BOJACTBA; 4)
aneJuBIIUOHHBIX TPEOOBAaHUNM CTOPOH MO KOHKPETHOMY JEIy.

I[Ipuy  STOoM  MakcuMajibHblE  TpaHULBI  MPEAEIOB  aANeNJISLIHUOHHOIO
pazOuparenbcTBa Ha OCHOBAaHUU YKa3aHHBIX DJJIEMEHTOB B KOHEUYHOM CUETE
YCTAaHABIMBAIOT MpENENbl MpaB CcyJa aneUIsMUOHHOW WHCTAaHIMA Ha MPUHSITHE

HUTOTOBOI'O pCHICHMA B CTOPOHY YXYALICHUS IMOJIOXKCHUA OCYXKICHHOI'O, OIIPABAAHHOI'O
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WM JIMIA, B OTHOIIEHWH KOTOPOTIO MPEKPAIIEHO YTOJOBHOE AEI0, B TOM YHUCIE C
Y4ETOM MOJOkKEHUM 1. 5 cT. 389.15 nn. 1 u. 1.2 c1. 237 VIIK PO.

MuHuManbHble TPaHULBl TPEACTIOB aNeUBIIUOHHOTO pa30upaTenbCcTBa Ha
MPAKTUKE aKTyaJIbHbI IIPU OMPEACICHUU IIPEEIIOB MPOBEPKH 10KA3ATEIHCTB.

4. Ilpenensl MPOBEPKH MOKA3ATEIBCTB — BAXHEHIIUM COCTABHOW 3JIEMEHT
MpeesIoB aneJUISIIMOHHOTO pa30upaTeabCTBa B MpolieccyalibHOM actiekTe. [lpu atom:

a) MUHMMAaJbHbIE TPAHUIIbI PEJIETIOB MPOBEPKHU J10KA3aTEIbCTB OCHOBBIBAIOTCS
Ha KpUTEpUSIX HEOOXOAMMOCTH HCCJIEJIOBaHUS B CYJ€ aleUISIUOHHOW WHCTAHI[UU
JI0KA3aTeNIbCTB, PAHEE MCCIEAOBAHHBIX B CyAe NepBoi nHcTanuu. [lo cMmbicty 3akoHa
CyJbl aNEUISIIUOHHON MHCTAHUHUM JOJIKHBI ONPENEIISITh YKa3aHHbIE KPUTEPUU, UCXOIS
U3 OTHOCHMMOCTH JTHX JOKa3aTelIbCTB K MPOBEPKE OOCTOSTENHCTB, OCIAPUBAEMbBIX
CTOPOHAMM, W HA KOTOpPbIE OHHM CCBUIAIOTCS B CBOMX aNeJUIAIMOHHBIX XKanolax,
MPEACTAaBICHUAX W BO3PAXKEHUSIX, JUOO KOTOPbhIE BBI3BIBAIOT COMHEHUS Yy Cyla
aneJUIILMOHHON MHCTaHUMU. B mensx mpegoTBpalleHHs] BO3MOXXHBIX HCKAKEHUW HA
MpPaKTUKE YKa3aHHOTO IIpaBHJIa €ro IeJIeCOO0pa3HO 3aKpenuTh 3aKOHOAATENIbHO B
nyHKTax S 1 6 4. 1 cT. 389.13 VIIK PO;

0) MakcUMaJibHbIE TPAHUIIBI PEJETIOB MPOBEPKU JI0KA3aTEIbCTB ONPEIEIIIOTCS,
UcxXols M3 o0beMa JI0KA3aTENbCTB, HMCCIEAOBAaHHBIX B CyA€ NEPBOMl HWHCTAHIIUHU,
npeaMeTa anejuIsiUOHHOIO0 pa3OuparesbcTBa, a Takke ¢ Yy4deToM TpeOoBaHUM
JOIYyCTUMOCTH  TPEACTABICHUS B CyJ  aNeUIIIMOHHOM  HMHCTAaHLIMM  HOBBIX
JI0KA3aTeJIbCTB, OCHOBAHHBIX HA YBAXXUTEJILHOCTU MPUYUH MX HEMPEICTABICHUS PaHEE
B cyJ nepBoi uHCTaHIMU. C 3TUX MO3UIMNA JJIsl UCIIOJIB30BaHUS B CY/IEOHON MPaKTHUKE
npejiaraeTcs clielytoas rpajiaius HOBBIX J0Ka3aTeNlbCTB: 1) HOBBIE J10KA3aTENbCTBA,
XoJlaTaiicTBa 00 HCCIIEIOBAaHUU KOTOPHIX CTOPOHAMHU 3asiBISUIMCh B CyJle NEpBOH
WHCTaHIIMM, HO CYJIOM NEpPBOM HMHCTAaHUUM B 3TOM OBUIO OTKa3aHO, 2) HOBbIC
JI0Ka3aTeIbCTBA, XOAaTaUCTB 00 MCCIIEIOBAaHUU KOTOPHIX CTOPOHAMU HE 3asiBIISNIOCH B
CyJie NepBOM MHCTaHIMU. B mepBoM ciaydae no cMbiciy cT. 271, 4. 6.1 ct. 389.13 VIIK
P® yBaxWTENBbHOCTH NPUYMH HENPEJICTABICHUS TAKUX HOBBIX JIOKA3aTEJIbCTB

NOJpa3yMeBaeTCs, a BO BTOPOM CiIy4ae CTOPOHA, MPEICTABIAIONAS HOBBIC
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JI0Ka3aTeIbCTBA, JOJDKHA O0OCHOBATHh YBAXKHUTEIBHOCTh MPUUYMH MX HEMPEJICTABICHUS
paHee.

5. C yderoM mpeaMeTa U TNPEIETIOB aneUISIIUOHHOIO pa30oupaTesibCTBa
poccuiickasi amneuiialus 10 CBOEH CYTH HE SBJISIETCS TOBTOPHBIM  HOBBIM
paccMoTpeHueM Jena (B pexuMme IMojaHoM aneuisiuuu). OHa MpeacTaBiseT coOoi
MpoLeAYPY HPOBEPKU 3aKOHHOCTH, OOOCHOBAHHOCTH M CIPABEJIMBOCTH IPUTOBOPA,
3aKOHHOCTH U OOOCHOBAaHHOCTH HWHOIO PpEIICHUS CyJa TMepBOM WHCTAHIUHU C
BO3MOKHOCTBIO TPOBEICHUS CYACOHO-CIECICTBEHHBIX JEUCTBUN [JIi MPOBEPKU TEX
(hakTUUeCKUX OOCTOSTENbCTB, KOTOPBIE OCHAPUBAIOT CTOPOHBI JHUOO KOTOpPBIE
BBI3BIBAIOT COMHEHHUS Yy CyJla aneUIsIIMOHHOW MHCTaHIMH, & TaKKe C BO3MO>KHOCTBIO
UCCIIEIOBAHUSI HOBBIX OOCTOSITENILCTB, OTCYTCTBOBABIIMX B Cy/A€ NEPBOM HMHCTAHIIUH,
CYLIECTBEHHO BIIMSIONIMX HA PEIIEHHWE NpeaycMOTpeHHbIX cratbein 299 VIIK PO
BOIIPOCOB 00 YTrOJIOBHOW OTBETCTBEHHOCTH IMOJCYANUMOTr0, Ha3HAYECHUU HaKa3aHUs JIMOO
O0CBOOOXJIEHUU OT YrOJIOBHON OTBETCTBEHHOCTH WJIM HaKa3aHUS.

6. C yueToMm npuHIMIIA paBeHCTBA CTOPOH B cTaThe 389.7 YIIK P® npennaraercs
MpEeAyCMOTPETh MPABO JIMIA B CBOMX BO3PAXKCHUSIX Ha aNeUBSIIUOHHBIE KaloObl U
MPEACTaBICHUS UHBIX YYACTHUKOB YTOJIOBHOTO CYIOMPOU3BOJICTBA X0/1aTaliCTBOBATH 00
HUCCJICIOBAHUH JOKA3aTeIbCTB, a Takke B M. 2 4. 1 c1. 389.11, 4. 2 cT. 389.13 VIIK PD
3aKpenuTh O0S3aHHOCTh CyJa AaneuUSIMOHHONM HHCTAHIMU pa3pellatb TaKoe
3asBJICHHOE B BO3Pa)XEHUAX XOJATalCTBO Ha CTaJAUMM TOATOTOBKM Jejia K
aneJusIIUOHHOMY  pa30upaTebCTBY W B MOJATOTOBUTENBHOM 4YacTH CyAeOHOro
3aceflaHus Cy/a aneusIIuOHHON MHCTaHIIUH.

7. OOocHOBbBIBaeTCsi HEOOXOAMMOCTh 00Jiee KOHKPETHOTO PEryJiupoBaHUs B
3aKOHE OTPAHUYECHUSI PEBU3HMOHHBIX MTOJIHOMOYMM CyJla aneJIslIMOHHON HHCTAHIIUU [IPU
MEePECMOTPE MPUTOBOPOB U UHBIX CY/IEOHBIX PEIICHUM, a UMEHHO:

- HEJIOMYCTUMOCTh YXYAIICHUS 110 HMHUIIMATUBE CY/Ja aleJUIIIIMOHHON HHCTAHIIUU
(T.e. B OTCYTCTBHUE aneJUISIIIUOHHOTO MPECTABICHUS WIHN KaJI00 CTOPOHBI OOBUHEHMS)
MOJIOKEHUSI JINIIA, B OTHOLIEHUH KOTOPOI'0 MPEKPaIIeHO YTrOJIOBHOE JIEJ0;

- HEJJOMYCTUMOCTh BBIHECEHUS 110 MHUIIMATUBE Cy/1a aneUIIMOHHON UHCTAHIIUU

(T.e. B OTCYTCTBHE aneJUISIIUOHHOTO MPECTABICHUS WIHN KaJI00 CTOPOHBI OOBUHEHHS)
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TaKoro BHUJa PEUIEHUs KaK OTMEHA MPUTrOBOpPA, ONPEEICHUS WU MOCTAHOBIICHUS Cy/la
MEePBOM MHCTAHIIMK 10 OCHOBAHUSIM, BICKYLIUM YXYIIICHUE MOJIOXKEHUS OCYKIACHHOTO
WJIM JINIA, B OTHOILIEHUH KOTOPOTO MPEKPalIEHO YTOJIOBHOE JIEJI0;

- Kpome Toro, B yactu 1 cT. 389.24 u B yactu 1 ct. 389.25 VIIK PO Heobxoaumo
chopmynupoBath 00Ilee MPAaBUIIO, YTO MPUTOBOP, MOCTAHOBJICHUE WU OMPEICIICHHUE
CyJla IEPBOIl MHCTAHIIUU MOTYT OBITh U3MEHEHBbI WJIM OTMEHEHBI B CTOPOHY YXY/IICHUS
MOJIOKEHUSI OCYXKJEHHOr'0, OIPaBJaHHOTO WM JIMIAa, B OTHOIIEHUU KOTOPOTO
MPEKPAIIEHO YTOJIOBHOE JEJI0, TOJIBKO MO COOTBETCTBYIOIIMM JI0BOJIaM ameJUIAIIMOHHBIX
Xano00 U MpeJCTaBICHUN CTOPOHBI OOBUHEHUS,

- B yactu 2 cT1. 389.25 VIIK P® npemyioxkeHo npeaycMOTpeTh, YTO HOBOAOM IS
OTMEHBI OMNPABIATEIBLHOIO MPUTOBOPA, IMOCTAHOBJIEHHOIO HA OCHOBAHHMM BEpJIUKTa
MPUCSDKHBIX — 3acelarelieif, MOryT ObITh TOJIBKO amNeJUISIIUOHHBIE KaloObl U
MpeACTaBICHUS CTOPOHBI OOBUHEHUS, IPUHECEHHBIE 10 COOTBETCTBYIOIIUM JOBOJIAM;

- 00OCHOBBIBAETCS HEOOXOJUMOCTh 3aKPEIUICHHS] B 3aKOHE KPUTEPHUEB MOHSITHUS
«YXYIILIEHUE TOJOKEHUSI OCYXKJIEHHOr'0, OINPAaBIaHHOTO WM JUlIA, B OTHOILICHUU
KOTOPOr'0 MPEKPAIIEHO YTOJOBHOE JI€JI0», UCXOAS U3 KOHKPETHBIX OCHOBAaHUU OTMEHBI
WM WU3MEHEHUs MPUTrOBOpA, MPEAYyCMOTPEHHBIX CT.CT.389.15-389.18 VIIK P® B ux
CUCTEMHOM COOTHOUIEHUM C HHBIMU HOPMaMH YrOJOBHO-IPOLECCYabHOTO U
YTOJIOBHOTO 3akoHa. MIMEHHO 3TO MO3BOJIUT MPEIMETHO OTPAHUYUTHh PEBU3UOHHYIO
aKTUBHOCTh CyJa AaNeJUISIIIMOHHON WHCTaHIMU. JIaHHBIA TEPMHUH «YyXYJIICHHE
MOJIOKEHUS JIUIA» TpeJjaracTcss MOHUMATh HE TOJBKO C TMO3UIUN TPaJIUIIMOHHBIX
MpEeACTaBICHUA O HEM Kak 00 YCHIEHHMM HaKa3aHWUs OCYXKJIEHHOMY, HW3MEHEHUU
IOpUIMYECKON KBanu(pUKalUKU AesHUS Ha OoJiee TSHKKYIO CTaThlO YTOJOBHOI'O 3aKOHA,
yBeIMYeHUH o0beMa OOBUHEHUS U T.I., HO U C TOYKHU 3PEHUS U3MEHEHUSI OCHOBaHUU
MpPEKpaIEHUs] YrOJIOBHOTO Jiefla C peadMIUTUPYIONIUX Ha HepeaOUIUTUPYIOLIUeE,
YBEIIMYEHUSI pa3Mepa B3BICKAHUSI MO TPa)xJaHCKOMY HCKY, pa3Mepa IMpoIecCyalbHBIX
U3JIepKeK, N0 BonpocaM KOH(PUCKAIIUU UMYIIECTBA U T.I1.;

- HeoOXOAMMO B 3aKOHE yKa3aTh HA BO3MOXKHOCTh YXYIUIECHUS MOJIOKEHUS
MOJ03pEBAEMOro, OOBHHSIEMOr0 WJIM JIMIA, B OTHONIEHUU KOTOPOTO BeAETCS

MMPON3BOACTBO O NPUMCHCHHUU IPHUHYAUTCIBbHBIX MCPp MCIAUIMHCKOI'O XapaKTepa, IIpu
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MEPECMOTPE MPOMEXKYTOUHBIX CYAEOHBIX PpEUICHUNW TOJIBKO [0 aMeUISIIUOHHOMY
npeacTaBieHur0 W (W) Jkajmod0aM  CTOPOHBI  OOBHMHEHHMS, TMOJAHHBIM  TIO
COOTBETCTBYIOIIUM OCHOBAHUSIM.

8. B 3akone (B wactsax 1 u 2 cr. 389.24, vactax 1 u 2 cr. 389.25 VIIK PO)
MpejyiaraeTcsl 3aKpenuTh, YTO aleJUISIMOHHbBIEC KaJIO00bl IpakJAaHCKOI'O0 UCTIIA U €ro
MpEeACTAaBUTENSI, MPUHECEHHBbIE IO COOTBETCTBYIOIIMM JOBOJAM, MOTYT SIBISITHCS
MOBOJOM JJIsl UBMEHEHHUS WJIM OTMEHBI 00KaJlOBAHHOT'O MPUTOBOPA, OMpPEACICHUST WU
MOCTAHOBJICHUS CyJa B CTOPOHY YXYIIICHUS MOJIOKEHUS OCYk AECHHOTO, ONMPaBIaHHOTO
WM JUIA, B OTHOIIEHUM KOTOPOTO MPEKpalieHo yroioBHoe aeio. [Ipu aTom xamoObl
IPAXKJIAHCKOTO HCTLIa U €ro MpeJICTaBUTENsT MOTYT KacaTbCsl JIMIb BOIPOCOB
JIOKa3aHHOCTU COOBITUSI M COCTaBa MPECTYIUICHUS, KOTOPHIM TPaXJaHCKOMY HCTILY
MPUYMHEH COOTBETCTBYIOIIUM Bpell, BUHOBHOCTHM B HEM IMOJCYAMMOro, pa3mepa
MPUYMHEHHOTO BpEla M MHBIX BOINPOCOB, 3aTParvBalOllUX OCHOBAaHUS M pa3Mep
IPAXKJIAHCKOTO HUCKA. DTO HAAJIekKalMM OO0pa3oM TapaHTUPYET TI'PAKIAHCKOMY HUCTILY
MpaBoO B amNeJUISIIIMOHHOM TMOpPsJKEe TpeOOBaTh OTMEHBI WM HU3MEHEHHs IMPUTOBOpPA B
CTOPOHY YXYAIICHUS MOJIOKEHUS JIUIA, TPUUUHUBIIETO €My MPECTYIJICHUEM BpPE/I.

9. Tak xak OCHOBaHHUs OINpPABAAHUSA MOACYAUMOro B cuiy 4. 2 cT. 306 VIIK P®
BIIMSIOT U Ha UTOTOBOE PEIICHHUE O TPaKIaHCKOMY UCKY (OTKa3 B €r0 yIOBIETBOPEHUU
WM OCTaBJICHHE MCKa 0e3 paccMoTpeHus ), HeoOxoauMo B yacTu 3 cT. 389.26 YIIK PO
yKa3aTb IPOKypopa, MOTEPNEBLIEro, TPaXJAHCKOIO  HMCTLA, WX 3aKOHHBIX
MpeACTaBUTENICH U MPEJICTaBUTENICH B KaueCTBE CYOBbEKTOB MPOIECCa, aneISIIUOHHbIC
MpEeACTaBICHUS U KajJoObl KOTOPBIX (Hapsay C »*ajao0amu CTOPOHBI 3alIUThl) MOTYT
SBJISITECS. TIOBOJOM JIJIsi UBMEHEHUsI OMpPaBJaTelbHOIO MPUTOBOpa B YacCTU OCHOBAHUM
onpaBAaHUsI.

10. ITo cmeicmy wactreit 1 m 2 cr. 389.19 VIIK P® nonHomouus cyna
aneJuSIUOHHON MHCTAaHIIMU Ha MPOBEPKY IPOU3BOJCTBA IO YrOJOBHOMY JEly B
MOJIHOM O0BEME PaCIpPOCTPAHSIOTCS HE TOJIBKO Ha MPaBO CyJa BBIATH 3a MPEAeIibl
JIOBOJIOB ~ AMEJUISIIUOHHBIX  Kajo0 WM MPEJCTABICHUH CTOPOH OTHOCUTEIHHO
OCHOBaHUM TmepecMoTpa mpuroBopa (MpU YCJIOBUU HEYXYIAIICHUS TOJOKEHHUS

OCY)XXACHHOI'O, OIIpaBAaHHOIO MWW JiMOda, B OTHOIICHHMH KOTOPOIro IIPCKPAIICHO
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YTOJIOBHOE J€J0). YKa3aHHbIC MOJTHOMOYMS KacaroTCi U IMpaBa CyJa aneuIsiuOHHON
MHCTaHIINYU N0 CBOEH MHUIIMATUBE UCCIIE/IOBATH J0KA3aTENIbCTBA, PAaHEE UCCIIEIOBAHHbBIC
CylIOM TEpBOM HWHCTAaHIIMM, a TaKXe J0Ka3aTeJbCTBA, 00 HCCIEJOBAHUM KOTOPBIX
CTOpOHAMHM 3asIBIISJIOCH B CyJA€ NEpBOM MHCTAaHIMU, HO B OSTOM paHee ObLIO
HEOOOCHOBAaHHO OTKa3aHO. YYUTHIBas BO3HUKAIOIIEE HA MPAKTUKE MPOTUBOPEUUBOE
TOJIKOBAaHME  JIaHHBIX HOPM, YyKa3aHHOE TNPaBUJIO HEOOXOAMMO  3aKpEHUTh
3aKOHO/IATENbHO.

11. B 3akone (B crt. 389.13 VIIK P®) npennaraercs npsaMo 3aKpenuTh
HEBO3MOXXHOCTh OTKa3a HPOKypopa OT OOBUHEHUS WIM €ro HW3MEHEHUs B
aneJuSIIMOHHON MHCTaHIIMKM, KaK HE COOTBETCTBYIOIIEE MpEAMETYy, MpeaesiaM U CyTH
pocculickor aneusinud. Bmecto 3Ttoro B cratbsix 389.13, 389.24, 389.25 VIIK PO
cieAyeT MOpeayCMOTpPeTh MpaBO MPOKYpopa B aNeUISIIIUOHHON WHCTAaHIMU HE
COrjlaliaThCs C JOBOJIaMH paHEe MOJAAHHBIX UM WM HUHBIM YYACTHHKOM YTOJIOBHOTO
CYJIONIPOU3BOJICTBA AMEIUISIIIMOHHOIO MPEICTABICHUS, *KajaoObl WM BO3PAXKEHUS, HO
JaHHas TO3UIMA MPOKypopa, OJHAKO, JOJDKHA OBbITh HeoOs3aTenbHa I Ccyja
aneJuUSIIUOHHON MHCTaHIMU (32 UCKIIFOYEHUEM CIy4aeB MPUHSITUSL PEIICHUS B CTOPOHY
YXYIUIEHUs TOJIOKEHUSI OCYXJACHHOTO, OINPaBJAaHHOTO WM JHIA, B OTHOIICHUU
KOTOPOTr0 MPEeKpalieHo YrojioBHOe 1eio0). [Ipu aToM 11 npusaTHsi pelieHusi B CTOPOHY
YXYIUIEHUS  TOJOXKEHUS  yKa3aHHBIX  JIMIl  HEOOXOAUMO, 4YTOOBI  JTOBOJBI
COOTBETCTBYIOILIETO TMPEJCTABICHUS WM KaloObl CTOPOHBI OOBUHEHHS ObLIU
MOJAJICP>KaHbl B  AMNEJUIAIIMOHHOM MHCTAHIMM XOTA Obl OJHUM U3 YYaCTHUKOB
YTOJIOBHOTO CYJOMPOU3BOJICTBA CO CTOPOHBI OOBUHEHHUS.

12. Tlo yronoBHBIM JAenaM, PAacCMOTPEHHBIM B OCOOOM MOpPSIAKE CYyAeOHOro
pazoupatensctBa (rnaBel 40 u 40.1 VIIK P®), necmotps Ha moioxeHus cr.389.27
VIIK P®, Bompochl 0OOOCHOBAHHOCTH OO0XaJOBAaHHOTO MPUTOBOPA B YCEUYECHHOM
BapuaHTe (Ha OCHOBaHMU OLIEHKM MHUCHBMEHHBIX MaTepualioB JieJla) MOTYT CTaTh
MpeAMETOM amneUISIIIMOHHOTO pa3OuparesibcTBa B Cllydae HAPYIICHUS CYJOM MEpBOH
uHcTaHuu Tpeboanuit 4. 7 cr. 316 VIIK P® (korga oOBUHEHHE MOJACYAUMOMY HE
ABJISUIOCH  OOOCHOBAaHHBIM M HE  MOJATBEPXKIAIOCh COOpaHHBIMM TIO  JICNY

I[OKaSaTCJ'IBCTBaMI/I). HpI/I 9TOM YKaSaHHBIﬁ IpUuroBop MNOAJIC)KHUT OTMCHE IIO0
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IPOLECCYaIbHOMY OCHOBAaHHUIO - BBHUAY CYIIECTBEHHOI'O HApYyIIEHUS YTrOJOBHO-
npoiieccyanbHoro 3akona (m. 2 cT. 389.15 VIIK P®). D10 cinyXuT HONOTHUTEIBHON
rapaHtuei oT cyJeOHbIX OLIMOOK.

13. YuurtsiBasg pazrpaHruuCHUE MOTHOMOYUN KOJUIETUM MPUCSAKHBIX 3aceaaTeneii
U MPECeNaTeNbCTBYIOIIETO Cya MEepBOM MHCTAHIMU HA YCTAHOBJIEHHE (DAKTUUECKUX
obctostenseTB nena (ct. 334, wactu 7 m 8 cr. 335, ywacte 5 cr. 339 VIIK PD),
HeoOxonuMo crtateio 389.27 VIIK P® usmenuts, ykazaB cieaymwuuee: «lIpurosop,
BBIHECEHHBI C Y4YacTHEM KOJUJICTUU TMPUCSKHBIX 3aceiaresiel, He MOXET ObITh
MEPECMOTPEH [0 OCHOBAHMIO HECOOTBETCTBUSI BBIBOJOB KOJUIETMU MPHUCSKHBIX
3acefaTesieil, W3JI0KEHHBIX B BEPAUKTE, (PAKTHUECKUM OOCTOSATENILCTBAM YTOJIOBHOTO
Jiena, YCTAaHOBJIGHHBIM CYJOM MepBOMl mMHCTaHUuH. OIHAKO TaKOW MPUTOBOP MOXKET
ObITh MepecMOTpeH B mopsiake myHkTa 1 cT. 389.15 nactosimero Koaekca B uactu
HECOOTBETCTBUSI  BBIBOJOB IIPEACENATENLCTBYIOIIErO0 CyJda IEepBOM HMHCTAHLIHMH
(akTHYEeCKHM OOCTOSITENIbCTBAM YTOJIOBHOI'O Ji€Ja IO BOIPOCAM, HE MOJJIEKaBIIUM
pa3pellieHUI0 MPUCSHKHBIMU  3aceaTesiiMU U OTHOCSIIMMCA K  KOMIIETEHIUHU
IpeICe1aTeIbCTBYIOLIETO».

14. Tak kak HEKOTOpPBIC CIydad MPOTUBOPEUHS MPUTOBOPA BEPAUKTY HE MOTYT
ObITh ~ yCTpaHEHbl  MNyTeM  HM3MEHEHUs  MpuroBopa  (Hampumep,  Korja
Ipeice1aTeIbCTBYOIIMM B 00KalyeMOM IIPUTOBOPE OCTaBJIeHA 0€3 pa3pelleH sl KaKasi-
1100 YyacTh OOBUHEHUS, IPU3HAHHAS BEPAMKTOM MPUCSIKHBIX JIOKa3aHHOM), TpeOyeTcs
cratbto 389.23 VIIK P® nonosHUTH HOPMOW O BO3MOKHOCTH IPUBEAECHHUS IPUTOBOPA,
MIOCTAHOBJICHHOTO HAa OCHOBAaHMU 3aKOHHOI'O BEPAMKTA NPUCSIKHBIX 3aceaaresieil u
MPOTUBOpPEYAILIETO €My, B COOTBETCTBHUE C BEPAMKTOM IIYTeM OTMEHBI TaKOTO
MIPUTOBOPA U BHIHECEHUS aNEIISILIMOHHOTO IPUTOBOPA.

Teopernueckass W MNpPaKTHYecKass 3HAYUMOCTb JHCCEPTALMOHHOIO
HCCJIEIOBAHUA COCTOUT B KOMIUIEKCHOM HCCJEIOBAaHUU IMpEeAMETa M MpPEesoB
aneJUILIMOHHOrO  pa30upaTesbcTBa,  KaK  OCHOBOINOJAraloUIMX  3JIEMEHTOB,
OMpeNeNAIONINX CyTh aneuisiuuu. [loydeHHble pe3yabTaThl Pa3BUBAIOT U JOMOIHSIIOT
MOJIOKEHUSI HAYKH YTOJIOBHO-IIPOIECCYAIbHOIO MpaBa, MOTYT OBITh HCIOJB30BaHBI B

HpCHOHaBaTeHBCKOﬁ ACATCIbHOCTH, IIPH paspa60TKe HaYyYHO-METOANYCCKUX IIPpOrpaMm
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U 1ocoOMi MO Kypcy «YTOJOBHBIM Ipoueccy. BbIABIEHHbIE B XO0/A€ HACTOSLIETO
UCCIIEIOBAHUS KOJUIM3UU U TPOOeIbl 3aKOHA OTHOCHUTENIBHO COOTHOIICHHS MpeaMeTa,
MpEAEIOB U CYTU amneJUIAIMOHHOTO pa30upaTeabcTBa U CPOPMYIUPOBAHHBIC BBIBOJIBI
M0 WX MPEOAOJEHUI0 MOTYT OBITh HCIOJb30BaHbI B MPOIECCE COBEPIICHCTBOBAHUS
3aKOHOJIaTEJIbCTBA U PABONPUMEHUTEIBHON MMPAKTUKHU.

JloCTOBEPHOCTH Pe3yJIbTATOB MCCJIEIOBAHUA 00CCIICUNBACTCS MOAKPEIUICHUEM
TEOPETUYECKUX BBIBOJIOB U MPEIIOKECHUN MO COBEPUICHCTBOBAHUIO 3aKOHOJIATENBCTBA
OOIIMPHON  HOPMATUBHO-TIPABOBOM W SMIIUPHUYECKON  0a3oil  umccleIoBaHUS
(BKITIOUAIOIIEH M3YyUYEHHE U aHAIIU3 CyIeOHOM CTaTUCTHKU, MAaTEPUATIOB U PEIICHUMN 10
900 yronoBHBIM JieflaM, IPUHITHIM CyJaMU aleJUISIIMOHHOTO 3B€HA CyJIeOHONU CUCTEMBI
P®; a taxxke cyneOHbIX pelIeHUM, BBIHECEHHBIX B TOPSAKE KaccallMu U HaJ30pa;
nocraHosneHud u  onpexnenennii  Koncturymmonnoro Cyma P®, pemenui
EBpomneiickoro Cyna no mpaBaM 4enoBeka, paszbsicHeHuil [Inenyma BepxoBHoro Cyna
P®, aunkeTupoBaHUs NPaKTHYECKUX PAOOTHHUKOB), ampoOanuel MOJTy4YeHHBIX
pe3yabTaTOB.

Anpodanus pe3yabTaToB Hcc/aea0BaHusl. OCHOBHBIE MTOJIOKEHUS JUCCEPTALUN
HallUId OTpakeHHe B 12 HayuHbIX NyOnukauusx, B ToM uucie B 10 >xypHanax,
PEKOMEHJIOBaHHBIX Bpicmiell arrecTalilmOHHOM KOMHcCUEW mnpu MHHUCTEPCTBE
oOpazoBanusi u Hayku Poccuiickoii @Denepanuu aig nyOJuUKalMu Ppe3yJibTaTOB
JUACCEPTAMOHHBIX HMCCIIEIOBAaHUM; a TakXke JOKIaIblBAIMCh aBTopomM Ha I
MexayHapoqHOM HaydHO-TIpakTH4YeckoM KoHpepenuun «lOpuandeckas Hayka u
MPAaKTUKA: UCTOPUS U COBpEeMEHHOCTb» 17 uroHa 2014 B r. Ps3aHp u Ha Hay4HO-
npakTuueckoil koHdepeHuuu «IIpoOiaeMbl yroioOBHO-MPOIECCYaTbHON MOTUTUKNY) B
pamkax II MockoBckoro topugaudeckoro ¢opyma «l'ocynapcTBeHHBIN CyBEpPEHUTET U
BEPXOBEHCTBO IMPaBa: MEXKIYHAPOJHOE U HALIMOHAIBHOE M3MepeHus» 2-4 anpensa 2015
B I. MockBa. Kpome Toro, pe3yinbTaThl AUCCEPTAIMOHHOTO UCCIIEIOBAHUS O0CY X IATUCH
Ha 3acefaHusAX Kadeapbl  YroJIOBHO-MPOIECCYalbHOTO  MpaBa  MOCKOBCKOTO
rocygapcTBeHHoro ropuandeckoro ynupepcutera umenu O.E. Kyrapuna (MI'TOA) u
Ha OMEpPaTUBHBIX COBEIAHUIX cyAel SpaHckoro pailonHoro cyna Kuposckoil o6nactu

10 BOIIPOCAM COBEPILIEHCTBOBAHUS Cy1€OHOM MPAKTUKH.
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Ctpykrypa JUCCEPTAIMOHHOTO HCCJIeIOBAHMS. JlucceprannoHHOE
HCCIIEJIOBAHUE COCTOMT U3 BBEJCHHUS, TPEX TJaB, cocToAmUX U3 9 mnaparpados,
3aKJIIOYEHMs, OuUOIMOrpauUeckoro CHHCKa MCIOJIB30BAHHON  JUTEpaTyphl U

MIPUIOKEHUM.

OCHOBHOE COAEP)XAHHUE PABOTEI

Bo BBeneHun OOOCHOBBIBAETCS aKTYalbHOCTb TEMBI; OINPEACNSIOTCS LENu U
3ajaud, OOBEKT ¢ TMPEIMET HCCIEIOBaHUs, €ro METOJI0JIOoThYecKass OCHOBA,
sMIupuyeckas 0a3a, HayyHasi HOBHU3HA, TEOPETUUYECKAss U MPaKTHUUECKas 3HAYUMOCTD,
(bopMyIHUpPYIOTCS TOJOXKEHHUSI, BBIHOCUMbBIC Ha 3alllUTy, MNPUBOISTCS CBEJACHUS 00
anmpoOaly NoJy4eHHBIX PE3yJIbTaTOB.

IlepBas ranaBa «llpeaMeT ane/UISIHNOHHOIO Pa30MpaTebLCTBA B YTOJOBHOM
npouecce» COCTOUT U3 JIBYX naparpagos.

B nepBom mnaparpade «IlonsiTue M HOPMATHBHOE COJAepKAHUE NpeaMeTa
ane/UIIHMOHHOI0 Pa30MpaTeIbCTBA» PACKPHIBACTCS 3aKPEIVICHHOE B 3aKOHE MOHSATHE
npeaMera  aneusIMMOHHOTO  pa30upaTeNnbCTBa,  AHAIM3UPYIOTCS  AJIEMEHTBHI,
OIpEENSIIONIME €r0 HOPMAaTHUBHOE COJAEpPKaHUE: 3aKOHHOCTb ONPENENSeTCs C TOYKU
3pEeHHsI COOTBETCTBUS 00KAJIOBAHHOTO MPUTOBOpa WM HMHOTO CYAEOHOTO pelIeHUs
TpeOOBaHUAM MPOLECCYAIbHOIO U MaTepHAIbHOTO INpaBa; OOOCHOBAHHOCTb — C
MO3UIIMA MPaBUIBHOCTA YCTAHOBJEHUS CYJOM TIEPBOM HMHCTAHUUM (PAKTHUECKUX
00CTOATENBCTB JieJla U UX BEPHOW OLIEHKU; CIPABEIJIMBOCTh PACCMATPUBAETCS B JBYX
acriekTax: 1) B IIMPOKOM CMBICIIE, KaK COOTBETCTBUE MPOU3BOJACTBA MO KOHKPETHOMY
neny TpeOOBaHMSIM CHPaBEIJIMBOCTH CyJIeOHOro pa3z0oupaTeibCcTBa C  TMO3UIUN
MEKIyHapOITHO-ITPAaBOBBIX CTAHIAPTOB CYJIONPOU3BOACTBA; 2) B Y3KOM CMBICIE, Kak
COOTBETCTBUE HA3HAYEHHOTO MPUTOBOPOM HAKa3aHWsS XapaKTepy ¢  CTENeHU
00I111eCTBEHHOM OMACHOCTU COBEPIIEHHOTO MPECTYIUICHUSI U TUYHOCTH BUHOBHOTO.

Koncratupyercs, uyro 3akoHoxarens B m.4 c¢1.389.15 VIIK P® cnpaBeaimBocTh
MMOHUMAET B Y3KOM CMBICJI€ CJIOBa — C TOYKH 3PEHHUSI CHPABEAJIMBOCTH HA3HAYEHHOTO

MoACYAMMOMY HaKa3aHMUs.
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Taxxe aBTOPOM 00OCHOBBIBAETCS MO3ULUS 00 OTCYTCTBUM OCHOBAaHUU BHOCHUTH B
cratbto 389.9 VIIK P® mnoHATHE «MOTHBHPOBAHHOCTHY» B KA4€CTBE COCTABHOIO
AJIEMEHTa MpeAMeTa aneuIsIIMOHHOTO pa3ouparenbcTBa (Kak MpeasiaraloT HEKOTOpbIe
y4€HbI€), T.K. MOTHUBHUPOBAHHOCTb  SIBJIIETCS  JIMIIb  BHEIIHMM  CBOWMCTBOM
000CHOBAHHOCTH, U B OTPBIBE OT BOMPOCOB (paKTa camo no cede Haau4urue MOTUBUPOBKHU
HE TapaHTUPYeT MPaBOCYJHOCTH MPUTOBOpPA, U, HAOOOPOT, NpPHU MPABUILHOM
YCTAHOBJIEHUU (PAKTUUECKUX OOCTOSITEILCTB Jiefia (POpManbHO HEIOCTATOYHAas
MOTUBHPOBAHHOCThH 00>KAJIOBAHHOTO MPUTOBOPA HE MOXKET SIBISTHCS OCHOBAHUEM JIJIsi
€ro OTMEHBI.

Bo BTOpOoM mnaparpadge «Kosiu3uu TeopuM W NPAKTHKH OTHOCHUTEJIbHO
npeaMera  aneJUISIMMOHHOTO  Pa30HUPATe]bCTBA»  AHAIU3UPYIOTCS  MPOOJIEeMbI
HECOOTBETCTBUS JAeKiapupyemoro cratbeit 389.9 VIIK PO HopMaTUBHOTO CopepKaHUS
npeaMera  anejuIsIMMOHHOTO  pa30upaTeNnbCcTBa  MHBIM —~ HOPMaM  YTOJIOBHO-
MPOLECCYAIBHOTO U YTOJOBHOIO 3aKOHA U MPAKTUKE MX MPUMEHEHUS, KOT/1a 3aKOHHBIM,
O00OOCHOBAaHHBIM M CHpPaBEJIMBBIA HAa MOMEHT CBOETO IIOCTAHOBJIEHHUS MPUTOBOP
MOJUIEAKUT U3MEHEHUIO WJIM OTMEHE B CJIy4asX HACTYIUIEHHS MOCJIE €r0 BBIHECEHUS Ha
MOMEHT  aMeJUISIIMOHHOTO IMPOU3BOJICTBA HOBBIX OOCTOSITENIBCTB, CYIIECTBEHHO
BIIMAIONIUX Ha pelieHue npeaycMorpeHHbix cT.299 VIIK P® BompocoB 06 yromoBHOH
OTBETCTBEHHOCTH MOJCYJMMOIr0, O HAa3HAYCHHM HaKa3zaHusl JIMOO OCBOOOXKICHUU OT
YTOJIOBHOM OTBETCTBEHHOCTH WJIA HAKA3AHUSL.

Bropas riuaBa «Ilpegesabl anme/uIsIMHOHHOIO pa3dUpPaTeIbCTBa YIrOJOBHBIX
JAeJD» COCTOUT U3 TPEX OCHOBHBIX Maparpados.

Iepsbiii  mnaparpa¢g «IIpemeanl aneJUIIUMOHHOIO Ppa30MpaTe/bCTBA:
TeopeTHYEeCKHEe ACHEKThD> COJIEPKUT TEOPETUUECKUN aHalIn3 MOJO0KEHUN riaBel 45.1
VIIK P® ¢ no3unumii ompenelieHHs] MPENENOB amneJUISIIMOHHOTO pa3OupaTenbCcTBa,
KOTOpbIe MpsIMO B 3akoHe He oOo3HaueHwl (c1.389.19 VIIK P® omnpenenser nuuib
Mpeaesbl MpaB Cyaa aneUIsIUOHHOW WHCTAaHLMU, 4YTO YK€ IOHATUS MPEIEIIOB
aneJuBIIMOHHOTO pa3OuparenbcTBa). PacKpblBalOTCA MPEIMETHBIM, MPOIECCYaIbHBIH,
(GYHKIMOHAIBHBI U TapaHTHUUHBIM ~ aCHEKThl  MPENENIOB  aleJUISIIIUOHHOTO

pa36I/IpaTeJ'IBCTBa. KOHCTaTI/IpyeTCH, 4TO MMpCACiIbl JOKA3bIBAHHWA B allCTIJIAIUA ABJIAKOTCA



21
BOKHEUMIIMM  COCTaBHBIM  3JIEMEHTOM  MPOILIECCYaJIbHOTO  acleKTa  IPeJiesioB
aneJusIIUOHHOTO pa30upaTesibCTBa, IPUUYEM OOJIBIIOE 3HAUCHUE TPUHUMAET HE TOJIBKO
BEpXHSS TpaHUlla TMpeAeioB pa3duparensbcTBa (Kak, Hampumep, B CyJe IepBor
WHCTAHIIMM), HO W HUXHAS TpaHUIA, OIpeAeisiomasl MHUHUMAIbHBIH 00beM
JI0Ka3aTeNbCTB, KOTOPBIE CYy/ amneUISIIMOHHON WHCTAHIIMM JOJKEH HCCIEIOBaTh C
Y4E€TOM MO3UIUNA CTOPOH M KOHKPETHBIX 0OCTOATENILCTB Jea.

Bo BrTopom mnaparpade «HopmaTuBHOe coJep:kaHuMe  INpe/eJiOB
ane/UIIMOHHOI0 Pa30UPaATENbCTBA» PACCMATPUBAIOTCS HOPMATHBHBIE 3JIEMEHTHI
rmaBel  45.1 VIIK P®, onpepemstomne B CBOEH COBOKYIIHOCTH — IIPENEJIBI
aneJusIIUOHHOTO pa30upaTeibCTBA B KOHKPETHOM YroioBHOM jaeine. Kaxaomy u3 stux
AJIEMEHTOB MOCBSIIEHBI COOTBETCTBYIOIIKE MO aparpadsl.

B moamaparpade 2.2.1 «Ane/UIIHUHOHHbIE TpeOOBaAaHUS  CTOPOH»
PACKpBIBAECTCSI COOTBETCTBYIOIIEE MOHATHE KaK BaXXHEUIIUN 3JIEMEHT, ONpeIeaonInui
KpYT 0OCTOSITENIbCTB, KOTOPBIE MOJIEKAT MPOBEPKE B CY/IE aNeIUISIIMOHHON HHCTAHIINH,
u 00BEM J0Ka3aTelIbCTB, KOTOpBbIE HAIJICKUT ucciaeaoBath. K anemisiquoHHBIM
TpeOOBaHUSAM CTOPOH aBTOP OTHOCHUT: 1) IOBOJIbI CTOPOH, YKa3aHHBIE B UX OCHOBHBIX U
JOTIOJIHUTENIbHBIX ~ ANEJUISIIIMOHHBIX Kano0axX ¢ MPEJICTABICHUSIX, OTHOCUTEIBHO
3aKOHHOCTH, OOOCHOBAaHHOCTH M cCIpaBeiuBocTH mnpuropopa (m4 4.l ¢1.389.6,
ct.389.8 VIIK P®); 2) noBoabl CTOPOH, yKa3aHHbIE B MX BO3PAKECHUSIX Ha
aneJuUSIIMOHHBIC KaT00bl U MPEICTABICHUSAX UHBIX y4acTHUKOB (cT.389.7 VIIK PD); 3)
XOJlaTaiicTBa CTOPOH, COJiepXKaluecs B WX  ale/UBIMUOHHBIX  JKajlob0ax U
MpEeACTaBICHUAX, OO0 UCCIEAOBAHUU CYJIOM aneUBIIUOHHOM WHCTAaHLIUU paHee
UCCJIEIOBAaHHBIX B Cy/€ NEPBOM MHCTAHIIMM M HOBBIX J0Ka3aTenabcTB (4.1.1 ¢1.389.6
VIIK P®); 4) xonataiicTBa CTOpOH 00 MCCJEAOBAaHUU J1I0KA3aTEIIbCTB, COJAEPKAIIUECs B
WX amneJUSIIUOHHBIX BO3PAXEHUAX; 5) TaKue ke X0JlaTaiiCTBa, 3asBJICHHbIE CTOPOHAMU
YK€ B XO/I€ aneJISIIUOHHOI0 pacCMOTpeHus Aena (dactu 2, 6, 6.1 ¢1.389.13 VIIK PD).

Janee OCBEHIAIOTCS npoOIeMbl HOPMAaTUBHOTO peryJaupoBaHUs
COOTBETCTBYIOIIUX 3JIEMEHTOB aNeJUIAIMOHHBIX TPEOOBAaHUN CTOPOH, aHATU3UPYIOTCS
BO3HUKAIOIIME HAa TMPAKTUKE KOJUIM3UM M TMpejiaraloTcs NyTH UX pelieHus. B

YaCTHOCTH, IPCAIaracTCia 3aKOHOAATCIbHO IMPCAOCTAaBUTL CTOPOHAM IIPAaBO 3agABJIATH
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X0JIaTaliCTBO 00 MCCIIEIOBAHUM J10KA3aTeJbCTB HE TOJIBKO B aNeJUISIIUOHHBIX jKalo0ax
U MPEJCTABICHUSIX, HO U B BO3PAXKEHUSIX HA HUX; 3aKPEIUTh KPUTEPUU 0053aTEIbHOCTH
U1 Cyla aneJUSIIMOHHOW WHCTAHIMU HCCIEA0BAaTh PAHEE HCCIEAOBAHHBIE B CYHAE
MEPBOM MHCTAHLMM JOKA3aTEIbCTBA C MO3UIMKA OTHOCUMOCTH 3THUX JIOKA3aTEIbCTB K
00CTOATENbCTBAM, OCIAPUBAEMbIM CTOPOHAMHM B CBOMX aleUISIMOHHBIX Kanolax,
MPEJCTABICHUSIX U BO3PaXEHUSIX. TakKe paccMaTpUBAIOTCS BOMPOCHI UCCIEAOBAHUS B
aneJusIUY HOBBIX JI0KA3aTeNIbCTB, B TOM YHUCJE 00s13aTeIbHOCTHU JONpOca CBUAETENEH 1
CIELUAIIMCTOB, SIBKA KOTOPBIX 00ecleueHa B Cy/l aneUIUOHHON HCHTAHIUY.

B noamaparpade 2.2.2 «Ilpeaesibl npas cyja ane/UIIMUOHHOW WHCTAHLUMN»
OCBEIIAloTCsl  NpoOenbl  3aKOHOJATENbCTBA, OOYCIOBJIEHHBIE HEAOCTAaTKAMH B
KOHCTpyKunu crareit 389.19, 389.24 VIIK P® mno Bompocam OrpaHUYEHUS
PEBU3HOHHBIX IIOJHOMOYMK CyJa aneJUBSIHIMOHHOW WHCTAaHUWM HA yXYJILICHUE
MOJOXKEHUA OCYXKJIEHHOTO, OIPaBAaHHOIO M JIMIA, B OTHOLICHUUM KOTOPOIO
MPEKpaIIEHO yroJIoBHOE Aeno. [Ipennaraercs mojjexamiuii 3aKperyieHHI0 B 3aKOHE
MPUMEPHBIN TEPEYECHb KPUTEPUEB YXYALICHUS TOJIOKEHUS JIMIA, B OTHOUICHUU
KOTOPOTO BEIETCS aleIUIAIMOHHOE MPOU3BOACTBO. BBHUY BO3HMKAIOIIHNX HA MPAKTUKE
KOJUIM3UM MpEeIaraeTcs MNpsaMoO MPEIyCMOTPETh B 3aKOHE, 4YTO IIPaBO Cynaa
aneJuUBSIIMOHHON MHCTAaHIIMU Ha MPOBEPKY MPOM3BOJACTBA MO JIeNy B MOJTHOM 00beme
pacIpOCTpaHIETC HE TOJIbKO Ha OCHOBAaHUS IMEpecMOTpa NpuroBopa (MpuU YCIOBUU
HEYXY/ALIEHUS TOJIOKEHUSA OCYXKJIEHHOTO, ONPABJAHHOTO WJW JIMLA, B OTHOUICHUU
KOTOPOT'O MPEKPAIEHO YroJIOBHOE JI€J0), HO U Ha MpaBO CyJa MO CBOEH MHUIIUATUBE
UCCIIeIOBAaTh COOTBETCTBYIOIIUE J0OKa3aTelbcTBA MO Jieny. Takxke 0OOCHOBBIBACTCS
HEO0OXOJUMOCTb HAJICJICHUS TPAXKIAHCKOTO UCTIIA M €0 MPEeICTaBUTENS TOJITHOMOYUSIMU
B CBOHMX aNeJUIALIMOHHBIX XKallo0ax TpeOoBaTh yXYAIIECHUS MOJIOXKEHHUS OCYKIEHHOTO,
ONPAaBJAHHOTO U JIMIA, B OTHOLIEHUHA KOTOPOIO MPEKPAIIEHO YTOJIOBHOE JI€JIO, B YACTH,
KacarolIencsl OCHOBAHUM U pa3Mepa rpa)KJJaHCKOro UCKa.

B nognaparpadge 2.2.3 «Ilepeyenpb peunieHuii, KOTopble CyA MOXKeT NPUHATH
Mo pe3yabTaTaM ane/UISIIUOHHOIO TNPOM3BOJACTBA» aAHAJUIM3UPYETCA Mpobdiema
COOTHOUIEHUS MPEICNIOB aneUISIIIUOHHOTO pa30UpaTesibcTBA C TEM MEPEUYHEM PEIlICHU,

KOTOPLBIC CY aHeHHHHHOHHOﬁ HHCTAHIIWHK BIIPABC IIPHUHATH 110 UTOIr'aM allCIIJIAIMOHHOI'O
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paccMOTpeHuss naena (B TOM YHCIEC C TMO3WIUNA YCTPAHUMOCTH B amNeJUIIIIMOHHOMN
WHCTAHIIMW JIOMYIIEHHBIX CYyJIOM T[EepBOM WHCTAHIIMM HApYIIEHUH), a TaKkKe HuX
COOTHONICHUS ¢ TPEeOOBAHHUSAMH AalC/UISIIMOHHBIX JKallo0 M IMPEICTAaBICHUN CTOPOHBI
OOBMHEHHS Ha BBIHECEHHWE OINPEJCICHHOINO BHJA alC/UISIMOHHOIO  PEIICHHUS
(mpuroBOpa WIM ONpEAeSICHUs, MOCTAHOBJICHHS). B 4acTHOCTH, KOHCTapUPYyeTCs, YTO
HAIWYWAC Yy Cy/Aa amneJUIIIAOHHOW WHCTAHIM BO3MOXHOCTH YCTPaHUThH IOMYIICHHOE
CyJIOM TIepBOM MHCTAHIIUU HAPYIICHUE HEMOCPEICTBCHHO B alCJUIAIUN, B TOM YHCIIC B
CTOPOHY YXYJIIIEHUS TIOJOXKECHHUSI OCYKICHHOTO, CYIIECTBEHHO PACIIUPWIO TPEISIbI
aneJUTIAIIMOHHOTO pa3dupaTenbcTBa. B TO ke BpeMs, eciiu JOIMYIIEHHOE CY/IOM TIepBOH
WHCTAaHIIUM HAPYIICHHE MOXET OBITh YCTPAaHEHO TOJBKO TIYyTEM OTMEHBI
OOBHMHUTEIHLHOTO IIPUTOBOPA C BHIHECEHHEM HOBOI'O OOBHHHMTEIBHOIO IPHUIOBOpa, a B
aneJUTAIIMOHHOM TIPEACTABICHUH TPOKypopa (kajo0e MOTEepHeBIIEro) COACPKUTCS
Tuibp  TpeOOBaHME W3MEHUTh MPUTOBOpP, TO Takue MpejacTaBieHue (xanoda)
VIOBJIETBOPEHBI OBITh HE MOTYT. Takke B NENIX YCTPAHCHUS KOJUIM3UU MEXIY
nojoxenusamu yactu 7 ¢1.389.13 VIIK P®, ¢ ogHoi cTopoHsl, 1 yactu 1 ¢1.389.13 u
riaBbl 39 YIIK PO, ¢ gpyroii CTOpOHBI, aBTOPOM MPEAJIATAETC 3aKPEIJIEHUE B 3aKOHE
HOPMBI, YTO TIPH HEOCHAPUBAHMHU CTOPOHAMHU OIPEJACICHHBIX OOCTOSTEIBCTB,
YCTAaHOBIICHHBIX CYJIOM TIEPBOM HWHCTAHIMH, CYJ AleUISIIMOHHON WHCTAHIIUW BIIPaBE
NpU3HATh OTH OOCTOATENbCTBA YCTAHOBJICHHBIMH 0€3 WX HEMOCPEICTBEHHOTO
HCCIICIOBAaHNUS U IIPOBEPKU M COCIAThCS HAa HUX B CBOEM allCJUISIIMOHHOM IIPUTOBOPE
(amenIAIMOHHOM OTpEEICHUH, MOCTAHOBIICHUH), €CIIM OHW HE BBI3BIBAIOT y CyAa
aTneUISIIIUOHHON MHCTAHIIMK COMHEHUH.

B Tperhem maparpadge «Bompochl J0MyCTUMOCTH W3MEHEeHHs] OOBHHEHHUS H
0TKa3a OT Hero OOBHMHHTEJs] TPH aNeUIIHHOHHOM PACCMOTPEHHH ejia»
aHANMM3UPYETCs MpoOJieMa HECOOTBETCTBUS TpaBa TOCYIAPCTBEHHOTO OOBWHUTENS Ha
OTKa3 OT OOBWMHEHHUS W €ro M3MCHCHHE B aleIUIIIUU TPEeIMETy, MpeaeiaM U CYTH
aneJUIAIUOHHOTO  pa3OupatenbcTBa. [Ipemmaraercs 3aMeHUTh OTO  IMOJHOMOYHE
MPOKYpOpa €ro MpaBoOM HE TOJJCPKUBATh PaHEe MPUHECCHHBIC CTOPOHONH OOBHUHEHUS
aneJUTAIIMOHHBIC TPEJCTABICHUS, HO JaHHAs TO3UIMS MPOKypopa, OJHAKO, JTOJDKHA

OBITh HEOOS3aTEIIbHA AJL CyJa aHeHHHHI/IOHHOﬁ HHCTAaHIOWH, 3a UCKIIIOYCHUCM CJIY4acB
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HEO0OXOJUMOCTU MPUHSITUS PEIICHUS B CTOPOHY YXYIICHUS MOJOKEHUSI OCYXKIAECHHOTO,
ONPAaBJaHHOTO WJIU JIMIA, B OTHOLIEHUH KOTOPOTO MPEKPAILIEHO YTOJIOBHOE JETO.

Tperbst riaBa «Oco0eHHOCTH mpeaMeTa U MpeaesioB aNeJJIAHUOHHOIO
pa3oupaTebCTBA MO OTAEJbHBIM KATErOPpUSAM YIOJOBHBIX €1 U MATEPUAJIOB)
MOCBAIIEHA OCOOGHHOCTAM MpEAMETa U MPEJEoB aneUISIIIMOHHOTO pa3OupaTenbCcTBa
MO0 OTJENbHBIM KaTETOPUsIM JIeJl U MAaTEPUaJIOB U COCTOUT U3 YeThIpeX maparpados.

B nepBom nmaparpage «Cnenuduka npeamera v npeaeioB aneJisiiuOHHOT 0
nepecMoTpa IMPOMEXKYTOYHBIX CYAeOHbIX PpelIeHUui» KOHCTAaTUPYETCsS, YTO
OCOOCHHOCTU MPOLEAYPbl BBIHECEHUS] MPOMEKYTOUHBIX CYJIE€OHBIX pEIIeHU B Cyje
MEepBOM HMHCTAHIIMU TPEeOYIOT OTIENbHOTO 3aKOHOJATENbHOIO  PEeryJIHpOBaHUS
MPOLIEAYPhl UX aNeJUIIUOHHOTO MEePEeCMOTPa, YUYUTHIBABIIEH Obl COOTBETCTBYIOIIYIO
cnenuduky. B yactHOCTH, 00OCHOBBIBAETCS HEOOXOJUMOCTh JIONOJTHUTh YKAa3aHHBIN B
gactu 3 ¢r1.389.2 VIIK P® mnepedueHb MNPOMEXYTOUHBIX CYACOHBIX pPEIICHHH,
MO/JISKAIIUX CAMOCTOSITEIbHOMY OO’KallOBaHMIO, CCHUIKOM Ha pEIleHUs], PUHSITHIE B
X0JIe JI0Cy1IeOHOr0 MPOM3BOJICTBA, NpeaycMOTpeHHble nmyHkTamu 4-8, 10-12 vactu 2
cT.29, vacteio 3 c1.29 m crareeir 125 VIIK P®, a Takke Ha CTaauud HCIIOJIHCHUS
npuroBopa B nopsaake cr.ct.399, 400 VIIK PO®. IIpennaraercst oTnenbHbIN NEPEUCHB
KpUTEPUEB YXYAIICHUS TMOJIOKEHHUSI TO0JI03PEBAEMOro, OOBHUHSIEMOIO WM JIUIA, B
OTHOILIEHUHA KOTOPOT'O BEAETCS MPOU3BOACTBO O NMPUMEHEHUU NPUHYIUTEIBHBIX MEP
MEJUIMHCKOIO XapakTepa, B LEIAX HAJJIEKAIIETO0 OrPpaHUYECHUST PEBU3MOHHOMN
AKTUBHOCTH Cy/a aleJUIALUOHHON NHCTAHLINH.

Bo Bropom mnaparpage «lIpeamer u mpegesbl ANEJISIIHOHHOIO
NMPOU3BOACTBA MO [JejJaM, PacCMOTPEHHbLIM B 0CO00M MOpsAAKe CyAe0HOro
pa30upaTenbCTBAa» OCBEIIACTCS MPOOIeMa HECOBNACHHUS MPOIEAYPhI OCTAHOBIICHUS
npuropopa B ocoboM mopsiake 1iaB 40 u 40.1 VIIK P® c¢ npouenypoit ux
aNeJUSILMOHHOTO  MEPECMOTpa. AHATU3UPYETCS CKIAABIBAIOIIASCS HA MPAKTHKE
TEHJICHIIUSI K  OIEHKE CyJaMu aneJUIAIMOHHOW  HMHCTAaHUUM  (aKTUYECKOU
000CHOBAaHHOCTH NPUTrOBOpPa, IOCTAHOBJIEHHOIO B 0OCOOOM TMOpPSKE, Ha OCHOBE

MMCbMEHHBIX MaTEpUaJoOB Jejda - CKBO3b NPU3MY COOJIOJICHHUS CYAOM TEepBOM
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MHCTaHIIUM TpeboBanu dactu 7 c¢1.316 VYIIK P® - sBmsgercs nu OOBHHEHHUE
000CHOBAaHHBIM U MOJITBEPKIAETCS I OHO COOPAHHBIMHU MO JIETy JI0Ka3aTeIbCTBaMHU.

B Tperbem maparpadge «IlpexMer W mpexeabl  ANEJIALMOHHOIO
pa3oupaTeibcTBA MO JieJiaM, PACCMOTPEHHBIM € Yy4YacTHeM NPHCSZKHBIX
3aceqarTesiein»  OCBEHIAIOTCS OCOOCHHOCTHM M HEJIOCTATKH  3aKOHOAATEeIHHOTO
peryaupoBaHuUs npeamMera peJesoB aneJusIuOHHOT O nepecMoTpa
COOTBETCTBYIOILIEH KaTeropuu Jejl. B YacTHOCTH, KOHCTATHPYETCS, YTO CHOCOOBI
yCTpaHEHUsT  CyJIOM  ameJUIIMOHHOW  MHCTAHUMU  HAPYLIEHUW  YroJIOBHO-
MpOILIECCYAIbHOTO  3aKOHA 3aBHUCSIT OT TOTO, Ha Kakol cTaguu CyaeOHOro
pazOuparenbCcTBa B CyJ€ IMEpPBOM HMHCTAHIMU JIONYIIEHBbI JaHHbIE HApYLIEHUS — JI0
MPOBO3IJIANICHUS] BEPAUKTA UK Tocse 3Toro. PaccmarpuBaercs npobyiema OTCyTCTBUS
B 3akoHe (uyacth 2 ¢1.389.26 VIIK P®) BO3MOXHOCTM YCTpaHUTb MNPOTHUBOpPEUUE
MIPUTOBOpPA BEPJIUKTY MYTEM BBIHECEHHSI HOBOTO MPUTOBOpPA CYJAOM ameuISIIUOHHON
WHCTaHIIMKU, YTO B PAJIE CIIy4aeB MPENSITCTBYET MCIPABICHUIO JOMYIIEHHON OIMMOKU
HETMOCPEJACTBEHHO B ameiuisaluu. AHaIU3upyeTcs mpodiiemMa OTCYTCTBUS Yy cCyla
aneJUsIMOHHON MHCTaHUuuu B cuiy ¢T1.389.27 VIIK P® nonHomouuii mpOBEPUTH
HEKOTOpbIE BOIPOCHl (aKTa, HEPa3phIBHO CBSI3aHHBIE C BOMpPOCAMHM I[paBa U
UCKJIIOYEHHBIE U3 KOMIIETCHIIMU MPUCSKHBIX (BOMPOCOB MPOBOKAIMU MPECTYIUICHUH,
MPUHAJICKHOCTH HMMYILECTBA, MOJJIekKallero KOH(PUCKAIMKM, pslla OIEHOYHBIX
IOPUJIMYECKUX TTOHATUI — 3HAYUTEIBHOCTD yillep0a, HAIMUUsI OPTraHU30BaHHOM TPYIIIIbI
1 T.1.). OGOCHOBBIBAETCS HEOOXOJUMOCTh PACHPOCTPAHEHHUS] OCHOBAaHUS IMEpPEeCcMOTpa
CylieOHOTr0 pelieHus, MPeaycCMOTPeHHOro NmyHKToM S5 ¢1.389.15 u nmynktom 1 4.1.2
ct.237 VIIK P®, Ha nOpuroBopbl, NOCTAHOBJIEHHBIE C YYAaCTUEM MPHUCSHKHBIX
3aceqaTesieil, MOCKOJIbKY JIaHHOE€ OCHOBaHUE OOYCJIOBJICHO HAJIMYMEM BO3HHUKIIHUX
MOCJi€  BBIHECEHMSI TMPUTrOBOpPa HOBBIX OOIIECTBEHHO OMNACHBIX TMOCJEICTBUI
WHKPUMUHUPOBAHHOTO  OCYXKJICHHOMY JCSIHUSI, SIBJISIONIMXCS OCHOBAaHUEM IS
NpEeAbsIBICHUS €My OOBHHEHHUS B COBEPIICHUU OOJiee TSIKKOro MPECTYIUICHUS, U He
CTaBUT I10J] COMHEHHE OO0OCHOBAHHOCTb BEPAUKTA MPUCSKHBIX.

B uyerBeproMm maparpage «IlpexMer u npexeabl ANEISHHOHHOTO

pa36HpaTeJILCTBa mo aejiamM, CBA3aHHBIM C MEKAYHAPOAHBIM COTPYAHUYIECTBOM B
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cepe yrosioBHOro CyaonpoM3BOACTBA» AHAIMZUPYIOTCSI OCOOCHHOCTH NpeIMeTa U
MpeAesioB aneJUIAIMOHHOTO pa30upaTebCcTBa JIeNl JAaHHOM KAaTeropuu, B YacCTHOCTH,
OTPaHUYEHHOCTb MPEMETa UX MEPECMOTpa IIIaBHBIM 00pa3oM BOMPOCAMHU 3aKOHHOCTH
— (opMaIbHOTO HAJTUYMSI OCHOBAHUM JJISl BbIAAUM, SKCTPAJAUIIMM JIUIA U T.11. Bormpocsl
000CHOBAHHOCTH PEIICHUMN Cyja MepBOM MHCTAHLIUU, TPUHATHIX B MOPSAJKE TlaB 54 u
55 VIIK P®, kacawTcs Julllb AOKA3aHHOCTH (DAKTOB HAIWYUsl B 3alpallydBaroileM
rocyJapcTBe TapaHTU HENPUMEHEHUs] K JIMIY TBITOK, >XECTOKOro OOpallieHus,
rapaHTuil oOecreyeHus MOoramieHus TPaXKJIaHCKOTO HCKa U T.I. M HE KacarTcs
TPAJULIMOHHBIX BOMNPOCOB JIOKA3aHHOCTH BHHOBHOCTH JIMI[Aa B COOTBETCTBYIOLIEM
npecTymieHnu. Borpoc ke crnpaBeiIMBOCTH CyleOHOr0 pEeIIeHHs IMo jeiaM JaHHOU
KaTeropuu MpeAMETOM aleJISlUOHHOTO0 pa30upaTebCcTBa OOBIYHO HE SIBISIETCS, 32
HCKJIIOUECHUEM Citydasi, mpeaycMoTpeHHoro 4.3 ¢1.472 YIIK P®, xorga npu oTCyTCTBUM
B CAHKUMHU COOTBETCTBYMoIIEeH ctaThu OcoOeHHoi yactn YK P® Hakazanus B BUAE
nuiieHus cBoboawsl cyaoMm Poccuiickoit ®enepanuu ompenessieTcss Haka3aHue,
HamOoJjiee COOTBETCTBYIOIIEE HAKA3aHWIO, HA3HAYEHHOMY [0 MPUrOBOPY CyjAa
MHOCTPAaHHOI'O rOCyAapcTha.

B 3akiawdyeHum  QOpMYIHMPYIOTCS  OCHOBHBIE  BBIBOJIBI IO  UTOram

AUCCCPTAIMOHHOI'O UCCIICAOBAHMA.
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