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OBILIASA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJIbHOCTb T€MbI MCCJIEI0BAHUA. AKTYalIbHOCTh UCCIIECIOBAHUS MIPE-
OmpeielieHa COBOKYITHOCThIO METOIOIOTHUECKUX, TEOPETUYECKUX U MPAKTUYECKUX
(bakTopoB, 001aJAIOUIMX OCOOBIM 3HAYEHUEM B COBPEMEHHBIX YCIOBUAX TI00aIH-
3alii ¥ HEOOXOJUMOCTH TIOBBIIIEHUSI KaduecTBa U 3(PPEKTUBHOCTH MPABOBOTO pe-
T'YJIUPOBaHUS KaK OOIIECTBEHHBIX OTHOIICHHWM B IEJIOM, TaK MU OTHOIICHHUH COO-
CTBEHHOCTH B 4yacTHOCTH. C IEJbI0 PEryJIUPOBAHUS OTHOIIEHUN COOCTBEHHOCTU
€XKEeroJIH0 MPUHUMAIOTCS MHOTOYHMCJICHHbIE HOPMATHUBHBIC aKThl, BHOCSITCS U3Me-
HEHHMS U JIOTIOJTHEHHUS B YXK€ CYIIECTBYIOIIHNE, HO JIaJIeKO HE BCErJla 3TO MPUBOJAUT
K MEepexoay KOJUYECTBCHHBIX U3MEHEHUN B KaU€CTBEHHBIE, a HAIPOTUB, 3a4acTyIO
MOPO’KJIa€T MHOTOYMCIICHHBIC KOJUIM3UU MEXKIY IMPAaBOBBIMHM HOPMaMH Kak pas-
JIMYHOW OTPACICBOM MPUHAIJICKHOCTHA, TAK U BHYTPU OTICIBHO B3SITOM OTpaciu
npaBa. JlaHHOE 0OCTOSITEIBLCTBO TOJBKO MOAYEPKUBACT HEOOXOIUMOCTh OCYIIECTB-
JIeHUs1 OOIIETEOPETHUECKUX HCCIIETOBAHNN KOMIUIEKCHOTO MPABOBOTO PETYIHPO-
BaHMsI OTHOIIIEHUH COOCTBEHHOCTH, METOAOJIOTHUS KOTOPHIX TTO3BOJISIET MPEOJI0NIETh
Y30CTh OTPACIEBOTO MOJX0/1a U BhIPabOTaTh OOIIYI0 OCHOBY KaK JJIi OTPACIEBBIX
WCCIIEA0BAHUM, TaK U JIJIS1 3aKOHOJAATENBHON U ITPABOIIPUMEHUTEIBHOU IEATEIIbHOCTH.

OTHoIIeHHsT COOCTBEHHOCTH, SIBIISASICh COIMATIbHO-9KOHOMUYECKONH OCHOBOM
J000T0 TOCYAapCTBa, B COBOKYIMHOCTH C IPYTUMHU OOIIIECTBEHHBIMU OTHOIICHUSMHU
BO MHOIOM MpPEIONPEACIISIIOT XapaKTEP TOCYIapCTBEHHO-TIPABOBBIX WHCTUTYTOB.
be3 3 pekTUBHOr0 KOMIUIEKCHOTO MPAaBOBOI'O PETYJIMPOBAaHUS OTHOUIEHUH COO-
CTBEHHOCTH HEBO3MOKHO PAa3BUTHE Majoro M CPEIHEro MpealpUHUMATEIHCTBA,
SIBJISIFOIIIETOCS, B CBOIO OU€pE/lb, YCIOBUEM OJIaronoiayyusi OOIIeCTBa, YKPETUICHUS
HaIlMOHAIBHOW OE€30MacHOCTH, a Takke oOecleueHus TMpaB M CBOOOJ UeIOBEKa
U rpaxjaaHuHa. B CBS3U ¢ ’TUM B COBPEMEHHBIX YCIIOBUSX SIBHO HEJJOCTATOUYHO HC-
CJIEIOBAaHUN MPABOBOTO PETYJIUPOBAHMS OTHOIIEHUN COOCTBEHHOCTH, BBITIOJTHECH-
HBIX TPEJICTABUTENSIMA HAYK KOHCTUTYIIMOHHOTO, IPa’KJaHCKOTO, aIMUHUCTPATHB-
HOTO M WHBIX MaTepUajbHBIX M MpOIleCCyalbHBIX OTpacieil mpaBa. B pasButuu
Pa3pO3HEHHBIX HOPUINYECKUX UCCIEIOBAHUM TOTO MM MHOTO MPABOBOIO SBJICHUS
(B MaHHOM cllyyae OTHOIIEHUU COOCTBEHHOCTH) BCErJa HACTYMAaeT MOMEHT, KOr/ia
HEOOXOJMMO BBISIBUTH CYIIIECTBEHHBIE 3aKOHOMEPHOCTH, OOOOIIHUTH MMEIOIIHUECS
pa3paboTkH, a Takke cHopMUPOBATh U YTOUHUTH OOIIMN KaTEropuaibHBIA ammna-
paT, 4To, COOCTBEHHO, U SIBJIIETCS OJJHUM U3 MpeAHA3HAYECHUN HAYKU TEOPUU TOCy-
JlapCTBa U Mpasa.

Heobxoammo Takke OTMETHTh, YTO Y30CTh OTPACJIEBBIX HAYYHBIX HCCIIEI0-
BaHWI OTHOIICHW COOCTBEHHOCTH CBSI3aHA W C HEJOCTATOYHBIM HCIIOJIH30BAHUEM
CPaBHUTEJILHO-TIPABOBOTO METOJia. MEXly TEM COBPEMEHHBIE COIMATIBLHO-IKOHO-
MUYECKHE TIOKA3aTeld, a TAK)KE YPOBEHb OXPaHbI U 3alTUTHI TIPaBa COOCTBEHHOCTH
Pa3BUTHIX 3apyOEKHBIX TOCYIAPCTB CBUAETEILCTBYET O 0OJiee BHICOKOM KadeCTBE
1 3QHEeKTUBHOCTH perjlaMeHTaIlMH OTHOIIEHUH COOCTBEHHOCTH, YTO 00YCIIOBIIMBa-
€T He0OXOIMMOCTb MPOBEJAEHUSI CPABHUTEILHO-TIPABOBBIX MCCIIEIOBAHUN MX KOM-
MIJIEKCHOTO MPABOBOTO PETYJIUPOBAHUS C 1I€JIbI0 UMIUIEMEHTAIIMK TTOJIOKUTEIIBHOTO
OTIbITA B 3TOM chepe B OTEYECTBEHHYIO TPABOBYIO CUCTEMY.
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Kpome Toro, akTyanbHOCTb, 000CHOBAHHOCTh U BOCTPEOOBAaHHOCTH BHIOpaH-
HOTO OOIIIETEeOPETUUECKOr0 acleKTa MCCIEOBaHUSI 00YCIOBIMBACTCS CIEAYIOIIH-
MU OCHOBHBIMHU (hakTOopaMu. Bo-mepBbiX, B IOpUIMYECKON HayKe OOIIenpU3HaH-
HBIM SIBJIIETCA TOJIO)KEHHE O TOM, YTO OTHOIICHHS COOCTBEHHOCTH, 3aHUMAIOIIINE
HEHTPAIbHOE MECTO B CTPYKTYype OOLIECTBEHHBIX OTHOIICHUH, BXOIAT B MPEAMET
MPaKTUYECKU KAKJIOW OTpaciy pOCCUHUCKOIro MpaBa, YTO MOAYEPKUBAET HEOOXOIU-
MOCTh OOIIETEOPETUUECKOTO PA3BUTHS ATOTO MOJOKEHHS, B TOM YKCIIE€ HA OCHOBE
UHTETpaliy, CUCTEeMaTU3alud U 000OLICHUS] 3HAHUNA M JOCTHXKEHUH OTpaciieBbIX
IOPUIMYECKUX HaYK B 3TOU cpepe MpaBOBOTrO PEryIUPOBAHHUS, UTO SIBISETCS (PYHK-
[IMOHAJIbHBIM Ha3HaYeHUEeM oO0Iel Teopuu mnpaBa. Bo-BTOPBIX, 10 HACTOSIIETO
BPEMEHH MHOTHE MPOOJIeMbl perjiaMeHTalli OTHOIIEHUH COOCTBEHHOCTH SIBJISIOT-
Cs JUCKYCCHOHHBIMHM. B 3TOH cuTyaluuu, OTTaJIKUBAsACh OT IMPHUHATOTO B TEOPHUH
IpaBa IOJOKEHUS O MPEIONPENEIEHHOCTH XapaKTepa MPaBOBOIO PETYIMPOBAHUS
€ro MpeAMETOM, SIBISIETCS aKTyalbHBIM HCCIIEJOBAHUE OCOOEHHOCTEH OTHOILIEHUMN
cOOCTBEHHOCTH, OOYCJIOBIMBAIOIINX CHEUU(PUKY UX KOMIUIEKCHOTO MPaBOBOTO pe-
TYJUPOBaHUS, PEATU3YIOLIErocsl MOCPEACTBOM MEXaHM3Ma KOMILJIEKCHOIO IMpaBo-
BOT'O PEryJupOBaHMs, KOTOPBIM, B OTIMYUE OT TPATULHUOHHOTO €ro MOHWMAaHUS,
OoCTaeTcsl 1O HACTOSIIEr0 BPEMEHU JOJKHBIM 00pa3oM He pa3paOOoTaHHBIM.
B-TpeThux, riodanusamnus Kak 0ObEKTUBHBIA MPOLECC UHTErpalluid U YHU(PUKALUN
BCEX c(ep YeIOBEUECKOU NeATETbHOCTH, KAK U3BECTHO, HE MOYKET HE 3aTparuBaTh
oOnacth mpaBa. B CBs3M ¢ 3TUM BaXHBIM IPEJCTABISETCS HMCCIEAOBaHUE KOMII-
JIEKCHOTO MPAaBOBOTO PETYJIUPOBAHUS OTHOLIECHUI COOCTBEHHOCTHU B YCJIOBUSX IJIO-
Oanu3anuu, BeAyllel TeHIEHIMEH KOTOpOH sBIseTCS OecrnpeneieHTHas WHTEpHA-
IIMOHAJTH3ALHS IPABOBOM HKU3HH

Taxum o0pa3zom, 0COOEHHOCTH OTHOIICHUN COOCTBEHHOCTHU, IPEIOTPEALIs-
fole crnenupuKy MexaHu3Ma HX KOMIUIEKCHOTO TMPaBOBOTO PEryJIMpPOBaHMS,
a Tak>Ke COMOCTABJICHUE IOKTPUH, 3aKOHOIaTEIbCTBA U CyIeOHOM MpakTuku B Poc-
CHM M CTpaHaX KOHTHMHEHTAJIbHOM, aHTJIO-aMEPUKAHCKOM IMPABOBBIX CEMEU U MY-
CYJIbMAHCKOTO TpaBa TPEOYIOT OOIIETEOPETHUYECKOTr0 OCMBICICHHMS], CUCTEMATH3a-
My U 00001IeHus. M310XKeHHOE BBIIIE, a TaKXKe UHbIC (DAKTOPHI MPEAONPEASISIOT
aKTyaJIbHOCTb TEMbI IMCCEPTALMOHHOTO UCCIIEI0BAHUS.

CreneHb pa3padoTAaHHOCTU TeMbl UccaenoBaHusA. OTHOIIEHUS COOCTBEH-
HOCTH YK€ ABJISUIUCH MPEIMETOM U3YYEHHUS] HAyK KOHCTUTYLMOHHOTO W Tpa)KJaH-
CKOI'O IpaBa, OHM HMCCIEJOBAaHbl B TPyJaxX TaKUX yUYEHbIX, Kak A. B. becmranbko,
A. B. Benenuktos, I'. A. I'apxues, . M. I'eakun, b. M. I'onrano, . B. I'opua-
koB, E. C. Xumunckuii, JI. H. 3axapos, B. Il. Kambeimanckuii, A. JI. JlenxuH,
B. M. Masaes, B. K. Paiixep, K. 1. Cknosckuii, E. A. Cyxanos, B. A. Tapxos,
1O. K. Toncroii, M. FO. Yensiies u p.

B nayke cemeitHoro npaBa oco00e BHUMaHuE yAENSAI0Ch PEXUMY COOCTBEH-
HOCTH CynpyroB. Tak, ykazaHHble MPoOJeMbl 3aTpOHYTHI B pabotax M. B. AHto-
konbckoi, T. B. Kpacnosoi, JI. b. MakcumoBu4 u 1ip.

! Mansko A. B., Canomaruu A. 1O. l'ocynapcTBeHHO-TIpaBOBas )KU3HB OOIIECTBA B YCIIO-
Busix robanm3anuu // 'ocypaperBo u paBo. 2019. Ne 3. C. 90.
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B Teopun yronoBHOro npaBa OTHOIIEHHUSI COOCTBEHHOCTH TPAIUIIMOHHO aHa-
JU3UPYIOTCA KaK IMpeIMEeT YTOJIOBHO-NPABOBOM oxpaHbl. Tak, JaHHOW mpobiema-
tuke nocesuieHsl Tpyasl C. A. boukapeBa, A. I'. be3sepxona, JI. [[. ['ayxmaHa,
H. A. Jlonamenko, C.B.MakcumoBa u apyrux ydeHsix. OpgHako crneunduka
HAy4YHBIX pa0boT B 00JIaCTH YTOJIOBHOIO MpaBa MpeJroiaraeT ucciieJOBaHue mpoo-
JIEM OXpaHbl IIpaBa COOCTBEHHOCTH, KOTOpas HE TOXJAECTBEHHAa KOMIUIEKCHOMY
MIPAaBOBOMY PETYJIMPOBAHUIO OTHOIIEHUN COOCTBEHHOCTH.

B pabortax mpencraBuTeneil Hayk IpoLecCyalbHbIX OTPAciIel MpaBa Ha Iep-
BOM IIJJaHE HAXOZATCS CIIOCOOBI M CPEACTBA 3aLIUTHI IpaBa COOCTBEHHOCTU. DTH
npobsembl uccnenywres B padorax H. b. Muxaiinosckoit, U. JI. IlerpyxuHna,
M. K. TpeymnukoBa u np. OHUM U3 HEAOCTATKOB ITUX UCCIICIOBAHUM SBIIETCS UC-
[0JIb30BaHHUE IOHATHS MpaBa COOCTBEHHOCTH, KOTOPOE PACKpPbIBAETCS B OCHOBHOM
B TPaXXJIAHCKOM 3aKoHojaTesbcTBe. OHAKO CyOBEKTHMBHOE MPaBO COOCTBEHHOCTH
KaK OOBEKT 3aIUThI IO CBOEMY COAEP/KAHUIO LIMPE €r0 HOPMAaTUBHOM I'pakKJaHCKO-
MPaBOBOM JEPUHUIMH. DTO B OOJBIIEH CTENEHU MPOSBISAETCS B YTOJIOBHOM MpOIIEC-
ce. He mpunmxkas 3HaueHus: padoT yKa3aHHBIX YYEHBIX, CJIETYyeT OTMETUTh, YTO MHO-
I'M€ U3 HHUX BBINOJIHEHBI B COBETCKMM IIEPUOJ Pa3BUTHs IPABOBEICHUS WIA C HC-
MOJIb30BAHHEM OTPACIICBOM METOJOJIOIUM, KOTJa OTHOUICHUS COOCTBEHHOCTH
HE UCCIIEOBAIIMCH KaK IIPEIMET KOMIUIEKCHOTO IPaBOBOI'0 PETYJIMPOBAHUS.

B 1nenoM MOXXKHO 3aK/IIOYUTh, YTO aHAJIM3 YKA3aHHbIX M MHBIX paldoT, MpoBe-
JIEHHBIX MPEJICTABUTEISIMHA PA3IMYHBIX OTPACIEBBIX HAYK, IIOKA3bIBAET, YTO JO HACTO-
ALIET0 BPEMEHU HE CPOPMHUPOBAHA YETKasi KOHLENIMA KOMIUIEKCHOTO IIPaBOBOIO pe-
I'YJIMPOBaHUs OTHOLIEHWHA COOCTBEHHOCTH, a IPEACTaBUTENIN KaXIOM W3 HaykK
HCCIIeTYIOT IaHHYIO POOJIeMy C YUE€TOM CIIEIU(PHUKH CBOETO MPEeIMeTa U METO/Ia.

Cnenyet otMeTuTh, uTo B 2007 1. T. A. BalikunbiM Oblia 3aluIleHa KaHI1-
natckas quccepranus Ha Temy «OOI1ieTeopeTndeckue npooaeMbl MPaBOBOTO Pery-
JUPOBAaHUS OTHOLIEHHM coOcTBeHHOCTWY». OJHAKO Hamu4usg OJHOW padOThI
B HayKe TEOpUU IOCyAapCTBa U IIpaBa HEJAOCTATOYHO JUIsl BBIBOJA O pa3pabOTaHHO-
CTH MPOOJIEMBI 1O CIEAYIOLUIUM OCHOBAHHIM: BO-TIEPBBIX, C MOMEHTAa €€ BbIXO0Ja
npouuto yxe 13 ser, u 31ech HEOOXOANMMO YUUTHIBATh, YTO 3a JAHHBIN MEPUO CY-
IIECTBEHHO M3MEHWIOCH JIEHCTBYIOIIEE 3aKOHOAATENIBCTBO U IIPAKTUKA €ro IMpHUMe-
HEHUS, a TAK)KE€ BO3HUKJIM HOBBIE OTHOILIEHUSI COOCTBEHHOCTH, TPEOYIOIUE MPaBo-
BOM pErjJaMEHTallMy; BO-BTOPBIX, B HEHW HE pacCMaTpUBAICA TOT KOMILIEKC
npo0JieM, KOTOPBIM NpPENIokKEH HAaMU B JMCCEPTALIMOHHOM HCCIEIOBAHHUU. Tak,
B pabore T. A. baiiknHa akiueHTHpOBAHO BHHUMAHHE Ha LENSIX, IPUHIINIAX, CPE-
CTBaX M METOJax IPaBOBOI'O PETYJMPOBAHUS OTHOUIEHHH COOCTBEHHOCTH, aBTOP
MOTBITAJICA OXapaKTepU30BaTh CrielM(UKY MEXaHU3Ma HX MPABOBOTO PErylnpoBa-
HUsA, HO HE MCCIIE0BAJ MMPU3HAKU BEUIHOCTU U CTATUYHOCTH, ITPEAOIPEAEIIAIOIINE
celu(puKy HOPM U IPABOOTHOLUIEHUM — OCHOBHBIX 3JIEMEHTOB MEXaHU3Ma KOM-
IJIEKCHOTO MPaBOBOro peryiaupoBanus. B nokropckoit nuccepranuu C. K. Kanro-
KoBa «l'eHe3uc mpaBa COOCTBEHHOCTH B KOHTEKCTE POCCUICKOM MpaBOBOM Tpaau-
uun», 3amuineHHon B 2002 r., Takke paccMaTpUBAETCA MPABOBOE PETYIMPOBAHUE
OTHOIIEHUN COOCTBEHHOCTH, HO aHaJlu3 pabOThl U CaMO €€ Ha3BaHUE YKa3bIBAIOT
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Ha TO, YTO OCHOBHOM aKIIEHT B MCCJIEIOBAaHUU CJI€JIaH Ha CTAHOBJICHUU U Pa3BUTHU
npaBa COOCTBEHHOCTH B OTE€UECTBEHHOM NMPaBOBOW CUCTEME.

Takum 00pa3oM, MOKHO KOHCTAaTHPOBATh, UYTO MpoOIeMaM KOMILIEKCHOTO
MIPABOBOI'0 PETYJIMPOBAHUS OTHOIIEHUN COOCTBEHHOCTH, XapaKTepy B3aWMOCBSI3H
HOPM pAa3IMYHOM OTPaCIEBOM NPUHAMICIKHOCTH, COJICPKAHUIO BO3HUKAIOLINUX
Ha WX OCHOBE MPABOOTHOIICHUI COOCTBEHHOCTH JI0 HACTOSIIETO BPEMEHH HE Yes-
JIOCh BHUMaHUSI B JIOCTATOYHOW CTETEHU. MEXy TEM BBIABICHUE U HCCIIECIOBAHUE
0COOCHHOCTEH HOPM TpaBa U MPABOOTHOIICHU COOCTBEHHOCTH, CBOCOOPa3Hs UX CO-
yeTaHus (COrJIacOBaHUs) SBJISIOTCS OJHUMU U3 OCHOBHBIX (hakTOpPOB 3(hPeKTHBHOCTH
MeXaHU3Ma KOMITJIEKCHOTO TIPAaBOBOTO PETYIMPOBAHUS OTHOIIEHUI COOCTBEHHOCTH.

Teopernueckasi 0CHOBA JUCCePTAIMU. TEOPETUUECKYIO OCHOBY JIUCCEpPTa-
LMOHHOI'O MCCJIEI0OBaHUsl COCTAaBUJIM TPY/bl YUEHBIX, YKa3aHHbBIX B pazneie «Cre-
NEeHb pa3pabOTaHHOCTH TEMbD», a TakXke paboThl TaKMX HCCIEI0BaTENIeH, Kak
M. M. Arapxkos, H. H. Anekcees, C. C. Anekcees, C. . Apxunos, M. W. baiiTux,
M. U. bparunckuii, M. Bebep, I'. B. I'erens, P. Uepunr, U. Kaunt, P. 1. Kanentomi-
HukoBa, /. A. Kepumos, b. A. Kuctskosckuii, C. A. Komapos, P. 3. Jlupmm,
A. B. Mansko, I'. B. Mansues, O. B. Mapteimun, M. H. Mapuenko, H. Y. Marty3-
oB, /[. 1. Meiiep, 1. B. Munnukec, B. C. Hepcecsinn, P. Tlaiinc, JI. U. [Tetpaxuu-
kuu, /I. E. Ilerpos, B. H. IIpokonkes, B. H. IIporacos, T. H. Pageko, B. K. Paii-
xep, I'. b. Pomanosckuii, B. E. Pybanuk, A. }0. Canomatun, B. C. ConoBbes,
C. 10. CymenkoBa, B. M. Cripsix, P. O. Xanduna, b. H. Ynuepun, L. A. Ammons-
CKas U JIp.

OCHOBY 17151 CPABHUTEIBHO-TIPABOBOIO UCCIIEIOBAHUS KOMIIJIEKCHOTO TTPaBO-
BOT'0 PETyJIMPOBAHUS OTHOIIIEHUH COOCTBEHHOCTH B Poccuu M cTpaHax KOHTHHEH-
TAJIbHOM, aHTJIO-aMEPUKAHCKON MPAaBOBBIX CEMEN U MYCYJIIbMAaHCKOTO MpaBa COCTa-
B pabotel U. K. AdanacseBa, A. M. Bacunbsesa, b. Bunameiina, M. 10. BaTkuna,
B. B. l'omynska, I1. A. I'yka, I1. A. XKupkosa, A. A. Makcyposa, H. H. Hanexuna,
A. 10. Canomatuna, B. B. Crapxenenkoro, Y. Ctusena, JI. Crokusitnena, M. C. ®o-
kuHa, E. A. Unueposa, W. Blackstone, U. FloBmann, D. Graeber, E. Luttwak,
W. Smith, R. Sohm.

O0BbeKTOM HMCCJIeIOBAHUS SIBIISSIOTCS OTHOIICHHS COOCTBEHHOCTH, TOIBEP-
raeMbl€ KOMIUIEKCHOMY IIPaBOBOMY PETYJIUPOBAHUIO.

IIpeamet ucceq0BaHUS COCTABISIIOT Pa3UYHBIE M0 COAEPKAHUIO, XapaK-
Tepy, chepe U UHBIM KPUTEPHUSM MPABOBBIE HOPMBI, PETJIAMEHTHUPYIOIINE OTHOIIIC-
HUSI COOCTBEHHOCTH, a TaK)KE€ MHBIEC 3JIEMEHTHI MEXaHU3Ma KOMILJIEKCHOTO MPaBOBOTO
peryJMpoBaHUsl OTHOIICHUN COOCTBEHHOCTH; OOIIETCOPETUUECKHUE U OTpaCIIEBbHIC
OTEUECTBECHHBIE M 3apyOEKHBIE TOKTPUHBI, TPAKTHUKA BBICIINX Cy/n0B Poccuu u 3a-
PYOSXKHBIX CTpaH IO BOMPOCAM KOMILJIEKCHOTO MPaBOBOIO PEryJIUPOBAHUS OTHO-
IICHUN COOCTBEHHOCTH.

Ieap AUCCEPTAIIMOHHOIO UCCIAEA0BAHMS COCTOUT B (POPMUPOBAHUN OCHOB
001IeTeopeTHIeCKON KOHIIETITUN MEXaHW3Ma KOMILIEKCHOTO TIPAaBOBOTO PETYIIHPO-
BaHMS OTHOIICHHM COOCTBEHHOCTH M BBIPAOOTKE MPEIJIOKEHUIN IO €r0 COBEPIIICH-
cTBoBaHMIO. [locTaBneHHas eab JOCTUTAETCS MOCPEACTBOM PELICHUS CIEAYIOIINUX
3aaav.



— paccMOTpeTh COIMOTYMaHHUTApHbIE MOAXOAbl K aHAIM3y OTHOIIEHUH COO0-
CTBEHHOCTH M BBISIBUTH MX CYIIHOCTHBIE CBOMCTBA KaK IOPUIUYECKOM oOlereope-
THUYECKOW KaTeropuu;

— 000CHOBaTh aBTOPCKOE MOHHWMAaHHUE MpaBa B CBS3U C HCCICIOBAHUEM OT-
HOIIICHHUH COOCTBEHHOCTH;

— ONPEIEIUTh MPABOBYIO MPUPOJY, IPU3HAKUA U CTPYKTYPY OTHOIICHUHN COO-
CTBEHHOCTH KaK IpeJMeTa KOMIUIEKCHOTO MMPAaBOBOTO PETyIMPOBaHUS,

— pazpaboTaTh ompeaereHUEe TOHITHS OTHOIIEHUN COOCTBEHHOCTH Kak
npeaMeTa KOMILJIEKCHOTO TPAaBOBOTO PETYJIMPOBAHUS B OOIIETEOPETHYECKOM ac-
MIEKTE;

— J1aTh XapaKTEPUCTHKY KOMILJIEKCHOMY MPABOBOMY PETYIMPOBAHUIO OTHO-
IIEHU COOCTBEHHOCTH U OTPEJIEIIUTh CTA/INHU, @ TAKKE JIEMEHTHI €r0 MEXaHU3Ma;

— BBISIBUTH CYIIHOCTh M MPU3HAKU MEXaHM3Ma KOMILIEKCHOTO MTPaBOBOTO PETY-
JUPOBAHUS OTHOIICHUM COOCTBEHHOCTH U BBIPAOOTATh OMPEICIICHNE €T0 MOHSATHS;

— HCCIeA0oBaTh OCOOCHHOCTH HOPM M TPABOOTHOILIEHUM COOCTBEHHOCTH,
a Tak)Ke CBOe0Opa3re UX COYETaHUsl, COCTABIAIONIUX CHEIU(UKY MEXaHU3Ma KOM-
MIJIEKCHOTO MTPABOBOIO PETYJIMPOBAHUS;

— 0XapaKTepu30BaTh MEXaHWU3M KOMIUJIEKCHOTO IMPAaBOBOTO PEryJUpPOBaHUS
OTHOIIIEHUI COOCTBEHHOCTHU B YCJIOBHUSX IJ100aM3aIUu;

— MIPOAHAIM3UPOBATH U COMOCTABUTh MEXaHU3MbI KOMILIEKCHOTO MPaBOBOTO
PEryJIupoBaHKs OTHOIICHU COOCTBEHHOCTH B Poccuu u 3apyOeKHBIX CTpaHaXx;

— pa3paboTaTh PEKOMEHAAIMU IO COBEPIICHCTBOBAHUIO MEXaHHM3Ma KOM-
MJIEKCHOTO TIPABOBOTO PEryJIUPOBAHUS OTHOIICHHN COOCTBEHHOCTH, B TOM YHUCJIE
C YU4E€TOM MEXJTYHApOAHOTO OMbITA.

HopMaTuBHO-IPAaBOBYI0 U 3MIIMPHUYECKYI) OCHOBY MCCJIEIOBAHUS COCTa-
BWJIM HOPMATUBHBIE MTPABOBBIEC aKThI Pa3JIMUYHON OTpacieBON MPUHAIICKHOCTH, pe-
TYJIUPYIOIIUE OTHOIICHHUS COOCTBEHHOCTH, IMOCTAaHOBJICHHS KOHCTUTYIIMOHHOTO
Cyna Poccuiickoit @enepanuu, BepxoBHoro Cyna Poccuiickoit dPenepanuu
u Briciiero Apoutpaxknoro Cyma Poccutickoii @enepanuu. Kpome Toro, aBTopom
MpoaHaIM3UPOBAHBI 3aKOHOATEILCTBO U CyAicOHas MPaKTUKA 3apyOeKHBIX CTPaH.

MeToaosorust uccjieoBaHusi. B OCHOBY METOAOJIOTMM JUCCEPTALMK TO-
JIOKEH TUAICKTUYECKUN METOJ HaydYHOTO MO3HAHMS, a TaKKE OCHOBaHHBIC HA HEM
MPUEMBI U CIOCOOBI, YTO TO3BOJIMIIO HUCCIIENOBATh OTHOIICHUS COOCTBEHHOCTH
KOMILJIEKCHO Y B Pa3BUTHUH C CYIIECTBYIOIIUMU ITPOTUBOPEUMUSIMU U B3aUMOCBSI3SIMU
c (akTamMu COIMAIBHON JCHUCTBUTEIHHOCTH, & TAK)KE C PA3IMYHBIMU MPABOBBHIMU
SBJICHUSMH. B mIporiecce HaydyHOro rnmoucKa Hallid CBOE MPUMEHEHHE TTPUEMbI aHa-
Ju3a U CUHTE3a, ACAYKIMU U UHIYKIHH, METOAbl MOJACIUPOBAHUS U DKCTPAIOIS-
1. COBMECTHO C OOIICHAy4YHBIMH MCIOJIb30BAJIUCH CIICIHAIBHO-IOPUINYCCKHE
METO/Bl TO3HAHMSI: MCTOPUKO-TIPABOBOM, (POPMATLHO-IOPUANYECKUIT U CpaBHU-
TeJbHO-TIpaBOBOM. MCTOPUKO-TIPaBOBOM METOJI MO3BOJUJ BBIIBUTH OCOOCHHOCTH
PETYIMPOBAaHMS OTHOIICHUH COOCTBEHHOCTH Ha OMPECICHHBIX JTalmax Pa3BUTHS
rocyaapcTBa u mpaBa. Ha ocHoBe (hopmManbHO-IOpUINIECKOTO METOa OBLITN HCCIe-
JIOBaHbI HOPMBI TIPaBa M MPABOOTHOIIIEHUSI COOCTBEHHOCTH KaK OCHOBHBIE DJIEMEH-
Thl MEXaHM3Ma KOMILUIEKCHOTO MPABOBOTIO PETYJIMPOBAHUS, OIpPEIEICHA €ro
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cnerduka. CpaBHUTEIBHO-TIPABOBOM METOJ TO3BOJWI TIIyOKe MOHATH OOIIHe
4epThl, OCOOCHHOCTH W OCHOBHBIC HAINPABJICHUS PAa3BUTHS MEXaHH3Ma KOMILICKC-
HOTO TIPAaBOBOTO PETYJIHMPOBAHMs OTHOIIEHHWH cobcTBeHHOCTH B Poccuum u 3apy-
OCXXHBIX CTpaHax.

Ha ocHOBe MCHonb30BaHUsI COBOKYMTHOCTH METOJ0B (POPMYITUPOBAIUCH CO-
OTBETCTBYIOIIHNE ONMPEICICHUS IOPUINICCKUX TTOHATHNH, 0OOCHOBBIBAINCH MPEIIIO-
XKEHHS 10 COBEPIICHCTBOBAHHIO JIEHCTBYIOIIETO 3aKOHOJATEIbCTBA, B TOM UHUCIIEC
C Y4€TOM MEXTyHAPOIHOTO OIBITA.

Hayunasi HOBU3HA IMCCePTALMM 3aKJIIOYAETCS B TOM, YTO OHA MPEICTaBIIs-
eT co0oil mepBoe MoOHOrpaduueckoe OOIIEeTEOPETUUECKOE U CPaBHHUTEIBHO-
IIPABOBOE MCCIIEIOBAHNE KOMILIEKCHOTO MPABOBOTO PETYIMPOBAHUS OTHOIICHHUN
COOCTBEHHOCTH, BBHIMOJITHEHHOE Ha OCHOBE aHAJIM3a TPAJAULIMOHHBIX U HEAABHO TO-
SIBUBIIMXCSI OOIIECTBEHHBIX OTHOILIEHUH, COBPEMEHHOTO 3aKOHO/IaTENIbCTBA, a TaK-
e TIPOrPECCUBHOTO MIPABOBOTO OMBITA 3apy0exHBIX CcTpaH. B mucceprammu ¢op-
MYJTUPYIOTCS OCHOBBI OOIIETEOPETHUECKON KOHIENIMH KOMIUIEKCHOTO MPaBOBOTO
peryJIMpoBaHus OTHOLIEHUH COOCTBEHHOCTH, & UMEHHO MOJIOKEHUS O MPU3HAKAX U
MOHSTUH OTHOIIEHUH COOCTBEHHOCTH KakK MpeaMeTe KOMIUJICKCHOTO TIPaBOBOTO pe-
TYJIUPOBAHUS B OOIIETEOPETUUECKOM aCIEKTE; THIIE, CTAIUsIX, CTPYKTYpE U CHEIH-
¢uke MexaHW3Ma KOMIUIEKCHOTO TPAaBOBOTO PETYJIUPOBAaHUS OTHOIICHHHA COO-
CTBEHHOCTH; 00 0COOCHHOCTSIX OOMIMX (MCXOAHBIX, CTATYCHBIX, KOHCTATUPYIOIINX )
HOPM U JPYTHUX OTIPABHBIX MOJIOKCHUH KOMILJIEKCHOTO TIPaBOBOTO PETyINPOBAHUS
OTHOIICHUN cOOCTBEHHOCTH. KpoMe TOro, OCHOBY KOHIIEMIIMHM COCTAaBJISIOT MOJIO-
KEHHS O PU3HAKAX M CTPYKTYPE MPABOOTHOIICHHUS COOCTBEHHOCTH, Pa3BUBAIOIIHEC
TEOPHUIO OOIIEPETyYIATUBHBIX MMPABOOTHOIIECHUI B MEXaHU3ME KOMIUIEKCHOTO Ipa-
BOBOTO perynupoBaHusi. HayuHol HOBU3HON OTJIMYAIOTCS U BBIBOJBI 00 OOLIUX
yepTax, OCOOCHHOCTAX M OCHOBHBIX HAIPaBICHUAX DPA3BUTHS MEXaHH3Ma KOM-
IUIEKCHOTO TPaBOBOTO PEryJIMpPOBAaHUS OTHOLIEHUN coOcTBeHHOCTH B Poccun
U 3apyOexHBIX CTpaHax B yCIOBHUSX TioOanm3anuu. PaboTta Takxe COAEPKUT pe-
KOMEH/IAllY, HAIIpaBJIICHHbIE HA COBEPILEHCTBOBAHHE ACHCTBYIOLIETO 3aKOHOJA-
TENbCTBA U MPAKTUKHU €TO PUMEHEHHS.

Kpome Toro, HoBM3HA HCCIIEJOBaHMSI TAKXKE 3aKJIIOYACTCS B MOJIOKEHHSAX,
BBIHOCHUMbIX HA 3aLIHTY:

1. OG0CHOBaHO, YTO OTHOIICHUSI COOCTBEHHOCTH, 3aHHUMAIOIINE IIEHTPAJb-
HO€ MECTO B CTPYKType OOIIECTBEHHBIX OTHOIICHHUMU, COCTOST, BO-TIEPBBIX, U3 OT-
HOILIEHUHM, OTpaKAIOUMX MPUHAAICKHOCTh Belled (MaTepuaibHBIX OOBEKTOB)
COOCTBEHHUKY, UTO OTACISAET UX OT 00s3aTeIbCTBEHHBIX OTHOIICHUHN, XapaKTepH-
3YIOLIUX NEPEX0/]] Bellel OT OAHUX YYACTHUKOB K JIPYTUM, T.€. JMHAMUKY HUMYIIe-
CTBEHHBIX CBS3EH, M OT MHTEJUIEKTYAIbHBIX, PEAMETOM KOTOPBIX SBIISIOTCS HEMa-
TepUajbHble OOBEKThl TBOPUECKOM JAESITEIbHOCTU; BO-BTOPBIX, U3 OTHOLIEHU,
CBSI3aHHBIX C OXPAHOW M 3aIIUTON MpaB COOCTBEHHUKA, BIAJICIONIETO, TOIB3YIOIIe-
rocs M pacmopsDKAoIIErocs BEIlaMd B CBOMX WHTepecax. I[Ipu3Haku BemHocTH
U CTATUYHOCTH OMPENEISAI0T CeUpUKY OTHOIIEHUNH cobcTBeHHOCTH. Kpome Toro,
OTHOIICHUS COOCTBEHHOCTH SIBIISIFOTCS MIPEMETOM KaK OJHOPOJHOTO, TaK U KOMII-
JIEKCHOTO MPABOBOTO PETYJIUPOBAHMSL.



2. OTHOIIEHNsT COOCTBEHHOCTH KaK MPEIMET KOMIUIEKCHOTO MPaBOBOTO pe-
T'YJIMPOBAHUS NPEICTABIAIOT COOON CUCTEMATU3UPOBAHHYIO COBOKYIIHOCTh Pa3HO-
0Opa3HbIX COLMAIBHBIX CBA3EH IO MOBOAY NMPUHAAJIEKHOCTH BELIEH COOCTBEHHU-
Ky, OXpaHbl M 3alIUTHl €ro IpaB. B oTianune OT OTHOLIEHUI COOCTBEHHOCTH Kak
peIMeTa OJHOPOJHOTO MPABOBOTO PEryJIMPOBAHUS, 3TU OTHOLICHHUS SIBISAIOTCA
MHOIOCYOBEKTHBIMHU, CJOKHBIMH, COCTOSAIIMMHU H3 B3aMMOIECHCTBYIOIIUX ApPYT
C JIpyrOM pa3HbIX MO COJACPKAHUIO U (DYHKIMSM DJIEMEHTOB — OTHOLUEHUH, 00b-
€IMHSIEMbIX OOIIeH 11eJIeBOM HaNpaBIE€HHOCThIO. YKa3aHHbIE OTHOIICHUS KaK pas-
HOPOJIHBIE 3JIEMEHTHI CJI0’KHOTO OTHOIICHUS COOCTBEHHOCTH, UCXO/S U3 MPUHIIMIIA
TEOPUHU CUCTEM, MPEAOINPEALTSIOT HEOOXOIMMOCTh UX COYETaHUs, T.€. KOMILJIEKC-
HBIIl XapakTep NpaBOBOr0 PETyJINPOBAHUS.

3. B obmiereopeTHuecKOM acnekTe OTHOIICHUS COOCTBEHHOCTH KaK MPEAMET
KOMIIJIEKCHOT'O MPAaBOBOI'0 PETYJINPOBAHUS MOXKHO OIPENEIUTh KaK CIOXKHYI MHO-
TOACIIEKTHYIO KaTErOpHuio, BKIIIOYAIONIYI0O B CE€Osl CIEAYIOIIHE OCHOBHBIE Pa3HO-
POJIHBIE DJIEMEHTHI: CYOBEKThl — WHAUBUAYAJIbHBIE M KOJUIEKTUBHBIE, YACTHBIE
1 nyOJuyHbIe; OOBEKTHl — BEIM B 3HAYEHWHU MaTepUabHBIX OJar oKpy>Karolero
Hac MHUpa KaK B BUJI€ IPEIMETOB MPUPObI, TAK U B BUJIE PE3YJIbTATOB ESITEIbHO-
CTH 4eJIOBeKa; (pakThuYecKre 00CTOATEIbCTBA (OOBEKTUBHBIE U CYOBEKTUBHBIE) KaK
MPUYMHBl BOBHUKHOBEHUS, U3MEHEHUS! U MPEKpAIleHHUs] pacCMaTpUBAEMbIX OTHO-
HIEHUH; AEUCTBUS CyOBEKTOB IO 3aKPEIJICHUIO MPUHAIJICKHOCTH MaTepHUalIbHbIX
Os1ar COOCTBEHHMKY, OXpaHe M 3allMTe €ro IMpas, NPeoNpeaesone Heo0Xoam-
MOCTb UX COYETAaHMS, T.€. KOMIUIEKCHBIN XapaKTep MPaBOBOIO PEryJIMPOBAHUS; CO-
LUaJIbHBIE CBS3H.

OnpeneneH OCHOBHOM NEPEUYEHb U CTPYKTypa OTHOIIEHH COOCTBEHHOCTH,
COCTABJISIIOLIIMX MPEAMET KOMIUIEKCHOTO MPAaBOBOIO PEryJMPOBAHUSA: BO-IIEPBBIX,
OTHOLIEHUS N0 YCTAHOBJIEHUIO TOCYAapCTBOM (DOPM COOCTBEHHOCTH, rapaHTHIl MX
OXpaHbl, 00ECIEUEHUIO COLMAIBHOIO CTaTyca YeJOBeKa IOCPEICTBOM OIlpenee-
HUA CYOBEKTOB IIpaBa COOCTBEHHOCTH, IMOJHOMOYMN COOCTBEHHUKA, TapaHTHM
OXpaHbl U 3aLIUTHl YACTHOW COOCTBEHHOCTH, SBJIIOIIMUXCS MPEIMETOM PEryiIupo-
BaHMsI KOHCTUTYLIMOHHOTO IpaBa; BO-BTOPBIX, OTHOIIEHUS, CBA3aHHBIE C YCTAHOB-
JICHUEM MEXAYHapOIHOro CTaTyca COOCTBEHHHKA, OCHOBAHHUSIMH BO3HHUKHOBEHMS
MEXIYHAPOJAHOTO TIpaBa COOCTBEHHOCTH, OPSJIKOM €r0 OCYIIECTBICHUS, OXPAHOM
U 3alUTON; B-TPETbHUX, OTHOILIEHUS, CBA3AHHBIE C YCTAHOBJIEHHEM CTaTyca CO0-
CTBEHHHKA, OCHOBAaHUSIMU BO3HMKHOBEHUS, MOPSAJIKOM OCYLIECTBICHUS M OXPAHbI
npaBa COOCTBEHHOCTH, SIBJISIOLIUECS MPEIMETOM PEryIUpOBaHUs TPaKIaHCKOTO,
KWIMILHOTO, 3€MEJIBHOTO W JPYTHX YaCTHBIX OTpacieil IpaBa; B-YETBEPTHIX,
OTHOLIEHUSI COOCTBEHHOCTH, ABJISIFOIIMECS MPEAMETOM OXPaHbl U 3aLIUTHI MyOI14-
HBIMU MaTE€pUAJIbHBIMUA U MPOLECCYAIBHBIMU OTPACIIIMH MPaBa — YrOJOBHBIM, yro-
JIOBHO-TIPOIIECCYANIbHBIM, aJIMUHUCTPATUBHBIM, aJMUHUCTPATUBHO-TIPOLIECCYaIb-
HBIM, IPaXIaHCKO-TIPOIIECCYAJIbHBIM, HAJIOTOBBIM U JP.

4. IIpaBoBO€ peryIMpOBaHUE OTHOIIEHUN COOCTBEHHOCTH MOPA3AEISIETCs Ha
JIBa BUJIa: OJTHOPOJIHOE U KOMIUIEKCHOE. [IpaBoBoe perympoBaHue OCYIIECTBIISETCS
[Py IOMOIM MEXaHW3Ma IPAaBOBOI'O PEryJIMPOBaHUs, IPEACTABISIONIETO COOON CH-
CTEMY FOpUAMYECKUX CpeACcTB M npouenyp. Kak m mpaBoBoe perymupoBaHHUeE, €ro
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MEXaHM3M TOJIPA3IEIeTCss HA MEXaHU3MbI OJJHOPOIHOTO ¥ KOMIUIEKCHOTO IMPaBOBOTO
perynaupoBanus. [Ipeobiagarommm MEeToI0M, OMPEEIISIONIAM THIT MEXaHU3Ma KOM-
IUIEKCHOTO TIPABOBOTO PEryJUPOBAHUSI OTHOIIEHH COOCTBEHHOCTH, SIBJISIETCS IOPH-
JYecKas MEeHTpaIn3alysl (MMIEPaTUBHOCTh, Pa3pelIUTEIbHOCTh), 00YCIOBICHHAS
0COOEHHOCTSAMH OTHOILIEHHUI COOCTBEHHOCTH — X BELTHOCTHIO U CTATUHYHOCTBHIO.

5. MexaHu3M TIPaBOBOTO PETYJIMPOBAHMS OTHOIICHUH COOCTBEHHOCTH BKITO-
qaeT B ce0sl MpaBoOOpa3yOMUi U TIpaBOpeaTn3allMOHHBIN 3TaIbl, 6a30BBIMU U Ca-
MOJIOCTaTOYHBIMH AJIEMEHTAMHU KOTOPBIX SBIISIOTCS HOPMBI TIpaBa M MPaBOOTHOIIIE-
HUS, BBIPAXKAWIINE, COOTBETCTBEHHO, MOJEIb IMPABOBOTO PETyINPOBAHUS
U XapakTep CBA3U CYObEKTHUBHBIX MPAB U 00S3aHHOCTEH CTOPOH.

MexaHu3M KOMILJIEKCHOTO TPABOBOTO PETYJIUPOBAHUS OTHOILIEHUH COO-
CTBEHHOCTH MOKHO OMPEJEIUTh KaK €ro JTOMUHHUPYIOIMINMA BHI, MPEACTABISIOMINN
co00i1 mporiecc BO3ACUCTBHUS Ha OTHOIIEHUS COOCTBEHHOCTH C ILIENBIO COTJIacoOBa-
HUSl HOPM U TIPABOOTHOIICHUN KaK OCHOBHBIX €T0 3JIEMEHTOB, CTeM(HKa U CBOE-
oOpa3ue coueTaHusl KOTOPBIX TPEIONPEACISIOTCS OCOOSHHOCTSIMU OTHOIICHHIA
COOCTBEHHOCTH — UX BEIIHOCTHIO M CTATUYHOCTHIO.

6. Crennrika MexaHH3Ma KOMIUIEKCHOTO MPABOBOTO PETYIUPOBAHHS OTHO-
HIEHUH COOCTBEHHOCTH 3aKJIIOUAETCS B OCOOCHHOCTSIX HOPM M TPaBOOTHOIICHUU
cOOCTBEHHOCTH M CBOCOOpa3uu ux couetanus (corigacoBanust). OCOOCHHOCTH HOPM
U TPAaBOOTHOIICHUN XapaKTEPU3YIOTCS UX COJIEp:KaHUEM — OOIMMU (MCXOIHBIMH,
CTaTyCHBIMM, KOHCTaTHPYIOIIMMH) MPEANUCAHUSIMU, MOPOXKIAIOUIUIMH COOTBET-
CTBYIOIIIME FOPUINYCCKUE CBSI3U MEXKAY YYaCTHHKAMHU OTHOIICHWA — WX 3HAYM-
TEJIBHBIM KOJIMYECTBOM B COCTaBe MexaHu3Ma. JlaHHas cdepa mpaBOBOTO peryiu-
pPOBaHMSI OMpEEIsIeTCs KaK OMOCpeNoBaHHAas, B MPOTUBOBEC HEMOCPEICTBEHHOM,
B KOTOPOH KOHKPETH3UPOBAHBI MpaBa U 00s13aHHOCTH cyOBekTOB. CBOCoOpas3ue co-
YeTaHus HOPM U MPaBOOTHOIIEHUI 00yClIaBIUBaeTCs UX 0COOCHHOCTSIMU. Tak, co-
YeTaHWe OCYIIECTBISETCS B (opMax pa3BUTHS, KOHKPETH3AIUHU, TOTOJTHEHHUS
u obecrieueHusi. PoOpMBbl pa3BUTHS, KOHKPETH3AIUH, AOMOJHEHUS U 00ECIECUEHHUs
MOKHO OOHApyXHMTh Kak B paMKax OJHOTO HOPMATHBHOI'O MPaBOBOTO aKTa, TaK
U B UX COBOKYyMHOCTH. O0ecmneuenue Kak (popma coracoBaHUs MPOSBIIACTCS, B TOM
qHClie, B HATMYUHU TIPOIECCYaTbHBIX HOPM, HO UX KOJIMYECTBO B MEXaHU3ME MPaBO-
BOTO PEryJMpPOBaHUSI HE3HAYUTEIHHO, YTO OOYCIOBJICHO CTAaTUYHOCTHIO OTHOIIIE-
HUil coOcTtBeHHOCTH. [IpM STOM CTENMEHb COTJIACOBAaHHWS HOPM TMpaBa SBISACTCS
OJTHUM W3 OCHOBHBIX (DAKTOPOB, BIMSIOMIMX Ha 3(PPEKTUBHOCTH MEXaHHW3Ma KOM-
IUIEKCHOTO MIPABOBOTO PETYIUPOBAHUS OTHOIICHUNH COOCTBEHHOCTH.

7. IlpaBOOTHOIIIEHHE KaK 3JIEMEHT MEXaHW3Ma KOMILJIEKCHOTO MPaBOBOTO PETY-
JUPOBAHUSI OTHOIIEHUI COOCTBEHHOCTH SIBJISIETCSI BUJOM CJIOKHOTO TPAaBOOTHOIIIE-
HUS. B cBOeM cocTaBe OHO MOXKET COAepkaTh OOLIEPEryJIATUBHBIE U KOHKPETHBIE,
YaCTHBIC ¥ TyOJIMYHBIC, MAaTepPHATbHBIC W MPOLIECCYATTbHBIC U APYTHE BHIIBI MPABOOT-
HomeHui. [Ipruem oOIeperyasaTHBHOE MPABOOTHOIICHUE MOXET COCTOSATh KakK U3
OOIIEePETYIATUBHBIX OJJHOOTPACIICBBIX, TaK M U3 MEKOTPACIEBBIX MPABOBBIX CBS3EH
MEXIy yJacTHHKaMHU MPaBOOTHOIIeHUH. Ha mepBoM 1uiaHe M3 2JIeMEHTOB CcoMepiKa-
HUSI STUX MPABOOTHOILICHWH HAXOSATCS MPaBOMOYMS BIaJICHHS, TIOJIb30BaHUS U pac-
MOPSDKEHUS, 00SI3aHHOCTH YIUIAThl HAJIOTOB M MHBIX COOPOB, a TaK)KE CYObEKTHBHEIC
IpaBa [0 YCTAaHOBJIEHUIO CTaTyca COOCTBEHHHKA, €0 OXPaHbI U 3aIUTHI.
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8. OmpeneneHbl O0IIMEe HAMPABICHUS PA3BUTHS MEXaHU3Ma KOMILIEKCHOTO
MPaBOBOTO PETYJIUPOBAHUS OTHOIICHUN COOCTBEHHOCTH B Poccum m 3apyOesKHBIX
CTpaHaX B YCJIOBHSIX TI00aTU3alMK: BO-TIEPBBIX, C OJHOW CTOPOHBI, YKPEIUIICTCS
MPU3HAHUE 32 KaXJbIM (DparMEHTOM COIMATBLHON NEUCTBUTEILHOCTH, TIPETCH Y-
IONMM Ha TO, YTOOBI OBITh COOCTBEHHOCTHIO, €0 HEOTACTUMOCTH OT MPHUCYIIETO
€My BeIHOro cyocTtpara (00beKTa) Kak OCHOBBI CTaOMJILHOCTH, TBOPUYECTBA U CO-
3UJIaHusl, @ C JPYrol — HaOIroAaeTcsl TeHJEHUIUs 000CO0JIEHHOCTH 00OpPOTOB Je-
HEXHOTo ((PMHAHCOBOTO) KamuTaja Kak 0COOBIX OOBEKTOB IpaBa COOCTBEHHOCTH,
YTO TMO3BOJIAET PACHIMPUTH BO3MOKHOCTU TJI00aJbHBIX MHBECTHUIIMI; BO-BTOPBIX,
dhopMHpyeTCsl MO3UIHS 00ECTICUCHHsI COPa3MEPHOCTH HAJIOTOBOTO OpPEMEHH B Iie-
JISTX pETYJIUPOBAHUS BOCITPOU3BOICTBA OTHOIICHUH COOCTBEHHOCTH.

9. YcTaHOBJIEHO, YTO COBEPIIEHCTBOBAHMUE TJI00ATHLHOTO MEXaHU3Ma KOM-
MJIEKCHOTO MPABOBOTO PETyJIUPOBAHUS, OXPaHbl M 3aIUTHI COOCTBEHHOCTH, HEJO-
MYyCTUMOCTHU €€ MTPOU3BOJIBHOTO U3BATHUS IPOUCXOJIUT:

— B Poccuu — myTem coBeplIeHCTBOBAHUS MEXaHU3Ma MIPaBOBOTO PEryIUpPO-
BaHUA MOCPEJICTBOM MOKMCKA M pealn3aluy pa3yMHbIX (OpPM COTJacoBaHUs pa3HO-
POJIHBIX HOPM M MPAaBOOTHOILIEHUNA COOCTBEHHOCTH;

— B CTpaHaxX KOHTHHEHTAJIbHOM EBpOIBI — Ha OCHOBE MEXKIYHAapOAHOTO
MIPUHITUTIA COMMATBHON (DYHKIIMH COOCTBEHHOCTH;

— B CTpaHaX aHTJIO-aMEPHUKAHCKOTO TpaBa — HA OCHOBE TOBBIIIEHHOTO JT0BE-
pusi COOCTBEHHUKOB K TOCYJapCTBEHHBIM MEXaHH3MaM OXPAaHbI U 3aIUTHI UX TIPaB,
dhopmupoBaHus U GYHKIIMOHUPOBaHUS OJIOKOBOTO 3aKOHOAATENHCTBA B chepe coo-
CTBEHHOCTH, JIETAJIbHON periaMeHTalli PErUCTPallMK MpaBa COOCTBEHHOCTH;

— B CTpaHax MYCYJIbMAaHCKOTO IMpaBa — HA OCHOBE KOHLIEMIUH COIHMAJIBLHO OT-
BETCTBEHHOT0 COOCTBEHHHMKA, KOTOPHIM CUUTAETCS B OOJIBIICH CTENEHU rocy1apcTBo,
a MMPOUCXOXKICHUE TTPaBa COOCTBEHHOCTH CBS3aHO ¢ 00KECTBEHHBIM HAYAJIOM.

10. Ha ocHOBe aHanm3a KOMILJIEKCHOTO TTPAaBOBOTO PETYJIUPOBAHUS OTHOIIIE-
HUN cOOCTBEHHOCTH B Poccum m 3apyOekHBIX cTpaHax cHOpPMYIUPOBAHBI MIPEIIIO-
KEHUS TI0 COBEPIIECHCTBOBAHMUIO JCHCTBYIOIIETO 3aKOHOJATENHCTBA, a4 HMEHHO
HOBbIE pefakiuu cT. 2 U 1. 4 ct1. 218 I'paxknanckoro koaekca Poccuiickoit @enepa-
mun 1 4. 1 cr. 159 YronmoBHoro kojaekca Poccuiickoit @eaepanyiv. ITH U3MEHEHUS,
00yCJIOBJIEHHbIE HEOOXOJUMOCTBIO COTJIaCOBaHUSI HOPM, MO3BOJIIOT MPUBECTU TO-
JIO’KEHUS 3aKOHOAATENIbHBIX aKTOB B COOTBETCTBUE C MPUHLHUIAMHU U IIEHHOCTSIMU
MpaBa, WCKIIIOYHUTHh OIMMUOKA B MPABONPUMEHHUTEIBHONW MPAKTHKE U, B KOHEYHOM
UTOTE, TIOBBICUTHh A(()EKTUBHOCTh MEXaHM3Ma KOMILJIEKCHOTO TPABOBOTO PETYJIH-
pOBaHUS OTHOIIIEHUH COOCTBEHHOCTH.

Teopernyeckasi 3HAYMMOCTH JAUCCEPTANMOHHOM PadoThl. B cBoeil coBo-
KYITHOCTH BBIBOJIbI, TTOJIOKEHUS, OO0OOIIEHUS W PEKOMEHAAINH, COJIEP KaIIuecs
B JIMCCEPTAIIMOHHON padoTe, 3aKiIaJbIBalOT OCHOBBI OOIIETEOPETUYECKONW KOHIIET-
MU KOMIUJIEKCHOTO MPaBOBOTO PETYJIMPOBAHUS OTHOILIEHUH COOCTBEHHOCTH, a CO-
OTBETCTBEHHO, MOTYT BBICTYyNaTh B KayeCTBE METOJO0JOTUYECKONW OCHOBBI MJif
JanbHEHIINX MCCIEAOBaHUI B JaHHOM 00JacTH Ha OOIETEOPETUYECKOM M OTpac-
neBoM ypoBHsix. [IpencraBnennas pabota pa3BuBaeT pasieibl TEOPUHU TOCYAapCTBa
U TIpaBa, MOCBSIICHHBIC NMPABY U OTHOIIEHUSM COOCTBEHHOCTH KakK OOIIETEOPETH-
YECKUM KaTeTOpHsIM; MEXaHU3My KOMIUIEKCHOTO IIPaBOBOTO PETYJIUPOBAHUS;
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YYEHUIO O NPAaBOOTHOILIEHUH, a TAKXKE BHOCUT BKJaJ B CPABHUTEIBHO-IIPABOBYIO
o0nacTh peryJupoBaHUs OTHOIICHUN coOcTBeHHOCTH. Kpome Toro, B pesyibTare
IIPOBEJACHHOI0 TUCCEPTALMOHHOIO MCCIENOBAHNS CYIECTBEHHO PA3BWIICS U YTOY-
HUJICA KaTETOPUAJIBHBIM anmapaTr TEOpPUHM TOCyAapCTBa U MpaBa, KOTOPBIA, B CBOIO
ouepeib, MOXKET OBbITh MOJIOKEH B OCHOBY NPHU MPOBEACHUU MCCIICJOBAHUM B JaH-
HOM cdepe 0TpaciieBbIMU IOPUINYECKUMH HAYKAMH.

IIpakTHyeckass 3HAYUMOCTh IMCCEPTALMOHHOIO0 MCCJIEI0BAHUA COCTOUT
B TOM, YTO MOJYYEHHBIE BBIBOJBI B 00JACTH KOMILIEKCHOTO MPABOBOTO PEryIHPO-
BaHUSl OTHOIIEHWH COOCTBEHHOCTH MOTYT OBITh HCIIOJNIB30BAHbI, BO-TIEPBBIX,
B NPABOTBOPYECKON W IPABOIPUMEHUTEIBHON JEATEIBHOCTH KaK OPraHoB IoCy-
JApCTBEHHOW BJIACTH, TaK U MHBIX OPraHOB M OPraHMU3allMil; BO-BTOPBIX, IIPHU IIpe-
nonaBaHuu KypcoB «Teopust rocynapcTsa u npasay», «IIpo0iaemsl Teopuu rocyaap-
cTBa M TmpaBa», «CpaBHUTEIbHOE IIPABOBEICHHUE», A TaKXKe IEI0ro psaa
OTPACJIEBBIX OPUANYECKUX JUCHUILINH.

AnpoOauusi pe3yjbTaTOB Hccjaea0BaHUusl. OCHOBHBIE UTOTH YKa3aHHOTO
UCCJIeIOBAHUS OMYOIMKOBaHbI B 16 Hay4yHbIX CTaThsiX, 11 M3 KOTOPBIX MpencTaB-
JeHbl B U3MIaHUAX, pekoMmeHmoBaHHbIX BAK mpu MunucrepcTtBe o0pazoBaHmMs
U Hayku P®, a ogHa — B HAy4YHOM >KypHaje, BXOJSIEM B MEXKIYHApOIHYIO 0a3y
JaHHBIX SCOPUS. BbIBO/BI, OMyYEHHBIE B XOJ€ AUCCEPTALMIOHHOTO UCCIIEI0OBaHMS,
ObUIM TpPEJCTaBJICHbl HA Hay4yHO-NPAKTUYECKUX KOoH(epeHuusx: Bcepoccuiickoit
HAYYHO-TIPAKTUYECKON KOH(EPEHIMH, TTOCBAIIEHHON 25-JIeTHIO Cy/eOHOM pedopMBbI
B Poccuiickoiit ®enepanun «CyneOHas pedopma Kak HHCTPYMEHT COBEPIIICHCTBO-
BaHus mpaBocynus» (T. Ilenza, 2017), IV Bcepoccuiickoli HaydyHO-TIPaKTHYECKOM
KOH(epeHUMn «AKTyaJdbHble MPOOJIEMbl COBPEMEHHOIO KOHCTUTYLIMOHATIU3MA)
(r. Ilen3a, 2019), a Takxke pa3melieHbl B COOpPHHMKAX CTaTed MEXIyHapOIHBIX
HAy4YHO-TIPAKTUYECKUX KOH(pepeH1uil: «Ponb rocygapcTsa B CTAHOBIIEHUU U PETY-
JUPOBAHUU PbIHOYHOU 3KOHOMUKMWY (T. Ilen3za, 2015), «CoOGcTBEHHOCTH, TOCYyaap-
CTBO, CYJl: BOIPOCHI HICTOPUU, TEOPUU U NpakTUkm» (r. Ilensa, 2017).

CrpykTypa padoThl 00YyCIOBICHA LIETBIO U 3a/layaMu uccienoBanus. [uc-
cepTanusi COCTOMT U3 BBEJCHUS, TPEX IJ1aB, OObEIUHAIONINX B ce0e OJUHHAALATh
naparpadoB, 3aKJIFOUEHUS U CIIUCKA JTUTEPATYPHI.

OCHOBHOE COJEPXAHUE JUCCEPTALIUUA

Bo BBemennu 000CHOBaHA aKTyaJlbHOCTh TE€MbI, ONIPEACIICHBI 11€Jb, 3a7a4H,
00BEKT U MPEaMET AUCCEPTAIMOHHOIO UCCIIEAOBAHUS, yKa3aHa CTENEHb HAy4YHOU
pa3pabOTaHHOCTU TEMBbI;, OMKMCAHA METOJO0JOTHYECKasi OCHOBA JIUCCEPTALINU, OTpe-
JENICHbl TEOPETHYECKAs W TMPAKTUYECKas 3HAYMMOCTb, HOPMATHUBHO-IIPABOBAas
U SMIIMpUYECKas OCHOBBI HMCCIICIOBAHMS; TTIOKa3aHa HaydyHas HOBU3HA; CHOPMYITH-
pOBaHbl OCHOBHBIC TMOJIOKEHHSI, BBIHOCUMbBIEC HA 3allUTY; NPUBEICHBI CBEICHUS
00 ampoOaruu pe3yJbTaToB MCCIICI0BaHuUs; 000CHOBAaHA CTPYKTypa JUCCEPTAIUH.

I'maBa mepBas «MeTOm0JIOTHS HCCIEIOBAHUSI OTHOIEHUH COOCTBEHHOCTH
KaK 001eTeopeTHYecKoil KaTeropum», COCTOAIIas U3 YeThIpex maparpados, MOCBs-
IIIEHa METOJOJIOrMYECKMM OCHOBAM HCCJICAOBAHMS OTHOIICHUM COOCTBEHHOCTH KakK
NpeaMETa KOMIUIEKCHOTO MTPABOBOT0 PETYIMPOBAHUS B OOIIETEOPETUUECKOM aCTIEKTE.
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B mnepBom maparpade «CoOCTBEHHOCTb, OTHOIIEHUSI COOCTBEHHOCTH
U NMPaBO COOCTBEHHOCTH: CONMOTYMAHMTAPHbIE MOAXOAbI K AHAJIU3Y» HUCCIIe-
ayroTes ¢punocodcekue, IPUANUYECKIE, SJKOHOMUYECKHUE, COI[MOJIOTUYECKHUE, UCTO-
pUYECKHE U MHBIE COLIMOTYMaHUTApHbIE MOJAXObl K aHAJINU3y COOCTBEHHOCTH, OT-
HOIIICHUH COOCTBEHHOCTH M IIpaBa COOCTBEHHOCTH.

OTMeyaeTcsi, YTO OJHUMHU M3 MPUUYUH PA3IUYHOIO TOJKOBAHMS CYIIHOCTH
YKa3aHHBIX MPABOBBIX SIBIICHUMN SIBJIAIOTCS CIEIYIOUIUE: OTCYTCTBUE €IUHOTO MHE-
HUS YY9E€HBIX O COOCTBEHHOCTH KakK 00meM (€AMHOM) OOBEKTE MO3HAHUS COIHOTY-
MaHUTAPUCTUKU, O CIECIM(PUKE CTOPOH, ACTICKTOB COOCTBEHHOCTH KaK MpEIMETE
OTIIETIbHBIX HAYK, CMEIIEHUE TTOHATHI COOCTBEHHOCTH, OTHOIIIEHUN COOCTBEHHOCTHU
U TIpaBa COOCTBEHHOCTH, a TAKXKE CII0)KHOCTU OPTaHU3AIMHA MEXIUCITUTIIMHAPHBIX
HCCJIEIOBAHUM.

VYka3bIBaeTcs, 4YTO OTHOIIEHUSI COOCTBEHHOCTH Kak IpeIMET MPaBOBOIO pe-
T'YJIUPOBAHUS SBISIOTCS OJHUM M3 BaXKHEUIIMX FOPUIUYECKUX aCIEKTOB MHOTO-
IpaHHOTO ()eHOMEHA COOCTBEHHOCTH. Y TOUHSIIOTCSI TPAHUIbI TUX OTHOLIEHUHN Kak
npaBoBOTro siBieHUs. OOOCHOBBIBAETCS, YTO MOHITHS «COOCTBEHHOCTH» M «IIPABO
COOCTBEHHOCTW» B POCCHUICKOM 3aKOHOJATEIbCTBE YIOTPEOISIOTCS KAK CHHOHUMBI.

[ToguepkuBaeTcsi, YTO MPAaBO COOCTBEHHOCTH, OMOCPEIYIOUIEE OTHOIICHUS
COOCTBEHHOCTH, TPAAUITMOHHO SIBISETCS OOBEKTOM W3YYCHUS IMBHUJIMCTHKHU, KOH-
CTUTYLIMOHHO-TIPABOBOM HAayKH, B MEHbIIIEH CTETIEHU — OOBEKTOM M3YUYEHUS JPYTUX
oTpaciieBblX Hayk. OJHaKo, TOCKOJbKY OTHOIIEHHUS COOCTBEHHOCTH BXOJST
B [IPEAMET MPABOBOTO PETYJIUPOBAHUS PAKTUYECKU KAXKIOH OTPACTU POCCUUCKOTO
paBa, TO 3TO AUKTYET HEOOXOAUMOCTh OOIIETEOPETUUECKOTO OCMBICICHUS U pa3-
BUTHSI 3TOTO TOJIOKEHHUS, B TOM YHUCJI€ HA OCHOBE MHTErPalliH, CUCTEMATU3ALNH
1 00001IIeHNs 3HAaHUN U TOCTIKEHUH B 3TOU cepe OTpaciieBhIX HayK. Y Ka3aHHOE
00CTOSITEILCTBO JIa€T OCHOBAaHWE I0JaraTth, YTO pacCMaTpUBaEMble OTHOIICHUS
COOCTBEHHOCTHU MPUOOPETAIOT CYIIHOCTHBIE CBOMCTBA OOIIETECOPETUUECKOM KaTte-
TrOpUU U BMECTE C CUCTEMOW WX MPAaBOBOrO PErYJIUPOBAHUS SABJISIOTCS MPEIMETOM
oO1elt Teopuu mpasa.

Bo BTropom maparpade «IIpo0Jiembl NpaBONOHUMMAHUS B CBSI3U € HMCCJIe-
JOBAaHUEM OTHOLIEHUH COOCTBEHHOCTH» PacCMaTPHUBAIOTCS OCHOBHbBIE MOJXOIbI
K PEHICHUI0 TPOOJIeM MPAaBONMOHUMAHUS, €r0 THIBl B MCTOPUYECKOM DPA3BUTHH,
OTIPEJIEISIETCSl aBTOPCKAsl MO3UIMS B OTHOIICHUU TOHSATUU TPaBa, HOPMBI MpaBa
B CBS3M C UCCJIEJOBAHMEM OTHOILIECHU COOCTBEHHOCTH KaK MpPEaMETa MpPaBOBOIO
pETYyIHpPOBaHUS.

OtmeyaeTcsi, 9TO TPaBOTIOHUMAHHE SBISIETCS IEHTPATBHBIM BOIIPOCOM TEO-
puu npasa. OT TOro, Kak NTOHUMAETCs MPaBO, KAKOBO €ro oOIIee MOHATHE U OTpe-
JIeJIeHre, B KOHEYHOM CYETE 3aBHCHUT PEIICHUE BCEX APYTUX MpoOjeM, BXOASIINX
B IIpEAMET OOIIeH TeOpUH Mpasa.

AHanu3MpyIOTCS COBPEMEHHBIE TIOJIXO0/IbI K MOHUMaHUIO npaBa. Paccmarpu-
BAETCS JIETUCTCKUHM, €CTECTBEHHO-TIPABOBOM U TUOEPTApHBII THUIIBI MPABOIIOHUMA-
Hus. Oco0oe BHUMaHUE YAEJIEHO PAaCCMOTPEHUIO MHTErPATUBHOTO MPAaBOIIOHUMA-
HUS Kak BHJA «IIMPOKOro» IMOAXOJa K IOHUMAHUIO MpaBa, HOPMBI Ipapa,
OCHOBAaHHOT'O Ha MPHUHLIMIIE PA3TMUEHHS TIpaBa 1 3aKOHA (B COOUPATEIIbHOM CMBICIIE).
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@opMyJIMpyeTCsl aBTOPCKOE NOHUMAHUE IpaBa, OCHOBOM KOTOPOIO SIBISIETCS
MOJIOKEHUE O TOM, YTO IMPAaBO KaK OCHOBHOM YHOPSIOUYMBAIOIIMN PEryasTop oOlie-
CTBEHHBIX OTHOILLIEHUIA 1 OTHOILLIEHUH COOCTBEHHOCTH B YACTHOCTU BCET/1a HOPMATHBHO.

OO6O0CHOBBIBAETCS KPUTEPHUM pa3AesieHHus] MPABOBOTO PEryJIMPOBAaHUSA OTHO-
HIEHUII COOCTBEHHOCTHM Ha OINOCPEJOBAHHOE W HEMOCPEJICTBEHHOE, KOTOPHBIM
3aKJII0YAETCSl B CTENEHU KOHKPETH3allMM B3aWMHBIX IMpaB U O0sS3aHHOCTEW y4acT-
HUKOB NMPaBOOTHOLIEHUH. OCHOBY MEpPBOr0 COCTABISAIOT OOIIME (MCXOMIHBIE, CTa-
TYyCHBIC, KOHCTATUPYIOIIHNE) HOPMBI U OOIIEPETYISITUBHBIE MPABOOTHOIIEHHUS, BTO-
pPOro — KOHKPETHBIE HOPMBI M COOTBETCTBYIOIIME MPABOOTHOILICHUSI.

B tperbem maparpade «IlpaBoBasi npupoaa, NpU3HAKU U CTPYKTYpa OT-
HOIIIEHUI COOCTBEHHOCTH» OOOCHOBBIBACTCS MPABOBOM XapaKTep OTHOIICHUMN
COOCTBEHHOCTH, BBISIBISIFOTCS OCHOBHBIE MPU3HAKU U OIPEACNSICTCS TEPEUCHb
U CTPYKTypa OTHOIIEHUN COOCTBEHHOCTH KaK MpeIMeTa KOMIUIEKCHOTO IMPaBOBOTO
peryJaupoBaHuUsl.

OtMeuaeTcs, 4TO MpaBoBas MPUPOJIa OTHOIICHUN COOCTBEHHOCTH C OOBEK-
TUBHOW HEOOXOJMMOCTBIO BBITEKAET U3 >KU3HEAESITEIIbHOCTU OOLIECTBA M B CHUITY
3TOro TpeOyeT 3aKOoHOJAATENbHOTO OhOopMIeHUS. AHAIMBUPYIOTCA CYOBEKT-
CyOBEKTHBIA M CYyOBEKT-OOBEKTHBIM MOAXOAbl K MOHUMAHUIO OTHOUIEHUH COO-
CTBEHHOCTH. YKa3bIBAETCS, YTO CYOBEKT-OOBEKTHBIM MOAXOJ SBHO HE COOTBET-
CTBYET MPEACTABICHUSIM O COLMAIBHON MNPUPOJE OTHOIIEHHH COOCTBEHHOCTU
U O MpaBe COOCTBEHHOCTH Kak (popMe B3aMMOICHCTBHS JIFOICH.

ApryMeHTHpYyeTCs, YTO, MOKa OTHOLIEHUE JIMIA K BEIH SBISIETCS HEMOCPEI-
CTBEHHBIM, OHO HE €CTh MPABOBOE, HO, KOT/Ia OHO 3aTparuBaeT BOJIIO JAPYTUX JIHII,
OHO TepecTaeT ObITh HEMOCPEACTBEHHBIM, CTAHOBUTCS MIPABOBBIM.

OOGOCHOBBIBAE€TCS CTATUYHOCTH OTHOIICHUM COOCTBEHHOCTH U MX OTIUYHE
OT 00513aTEeIbCTBEHHBIX UMYIIIECTBEHHBIX CBS3€H W MHTEUICKTYabHBIX OTHOIICHHMA
KaK ¢ puI0co(CKO-MPaBOBIX TaK U C IUBHJINCTUYECKUX TTO3UIIUN.

Jlenaercst BBIBOJ, YTO OTHOILUEHUSI COOCTBEHHOCTH B OOLIETEOPETUYECKOM
acreKkTe MMEIOT CyObeKT-CyOBEKTHBIM XapakTep, OHU OTHOCHUTENbHBIE, 00Ja1at0-
mye myOJMYHBIMU M YaCTHBIMHU CBOMcTBaMu. [1o mpeaMeTy mpaBoBOTO peryiupo-
BaHUSl OTHOILIEHUSI COOCTBEHHOCTHU MOAPA3JEISAIOTCS Ha OJHOPOAHBIE U KOMILIEKC-
HbIE, MPEIONPECISIONME COOTBETCTBYIOIIME BUABI MPABOBOTO PETYIUPOBAHMS.
B ominume oT oTHOLIEHUH Kak MpeaMeTa OJHOPOJHOTO MPaBOBOTO PEryIHpOBa-
HUS, KOMIUIEKCHbIE OTHOILIEHUS COOCTBEHHOCTH SIBJISIOTCSI MHOTOCYOBEKTHBIMH,
CJIO’KHBIMH, COCTOSIIIMMH M3 B3aUMOJICUCTBYIOIIUX APYT € APYIOM Pa3HbIX IO CO-
JepKaHui0 U (QYHKIUSAM 3JIEMEHTOB — OTHOIICHUH, O0BEIUHAEMBIX OOIIEH Iiese-
BOU HAIIPABJICHHOCTBIO.

[Ipensiaraercsi aBTOPCKOE OIpeAesieHHe OTHOIIEHUH COOCTBEHHOCTH Kak
npeaMeTa KOMIUIEKCHOTO MPABOBOTO PETYJIMPOBAHUSA B OOLIETEOPETHYECKOM ac-
MEeKTe, KaK CII0)KHOW MHOTOACHEeKTHOM KaTeropuu, BKIIOYAIOIIEH B ceOsl Clemyro-
1€ OCHOBHBIE PA3HOPOIHBIC SJIEMEHTHI: CyOBEKThl — WHANBUAYAIbHBIE U KOJUICK-
TUBHBIC, YACTHBIC U MyOJUIHBIC; OOBEKTHI — BEIIM B 3HAYCHUN MaTEPUATBHBIX OJiar
OKPY’KaIOIIero HaC MUpa KaK B BUJE MPEAMETOB MPUPO/IbI, TAK U B BUE pPe3yJIbTa-
TOB JICATCIILHOCTH 4YeJOBEeKa; (HaKTUUECKHUE OOCTOSITENbCTBA (OOBEKTHUBHBIC
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1 CyOBbEKTHBHBIC) KaK MPUYMHBI BOSHUKHOBEHMS, U3MEHEHUS U MPEKpaIleHus pac-
CMaTpPUBAEMbIX OTHOILICHHIA; NEHCTBUS CYOBEKTOB MO 3aKPEIUICHUIO MPHHAJICK-
HOCTH MaTE€pUAbHBIX OJlar COOCTBEHHUKY, OXpaHe U 3alllUTe €ro Mpas, MpeoIpe-
AETSIoNMe He0OX0AUMOCTh UX COUYETaHHs, T.€. KOMIUIEKCHBINH XapaKTep MPaBoOBOTO
PETYJIUPOBAHMUS; COIUANBHBIE CBSI3U.

B uerBeprom maparpade «KommiiekcHoe mpaBoBoe peryJiMpoBaHHE OT-
HOLLIEHUIT COOCTBEHHOCTH: BONPOCHI 001Iell TEOPUM» PacCMaTPUBAIOTCS TEOPETH-
KO-TIPaBOBBIE OCHOBBI KOMILJIEKCHOTO PETYJIMPOBAHUS OTHOIIEHHH COOCTBEHHOCTH.

OTmeuaercs, 4TO TPABOBOE PETYIMPOBAHHE OTHOIICHUIH COOCTBEHHOCTH
noJipa3ziesisieTcsl Ha JIBa BHJIA: OJTHOPOAHOE M KOoMIUIeKcHOe. [lepBUYHBIMU KpHUTe-
PUSIMU YKA3aHHOTO JIEJICHUS SIBISIFOTCSI OOBbEKTHBHBIE CBOWCTBAa OTHOIICHUU COO-
CTBEHHOCTH KakK MpeaMeTa MpaBOBOro peryiupoBanus. [IpaBoBoe perynupoBaHue
OCYILECTBIISICTCSI MOCPEACTBOM MEXaHMW3Ma, MPEACTaBISIOIIEro co0oi cucremMy
IOPUIIMYECKUX CPEeACTB W Tpolenyp. KoMIIeKCHbIN SBISeTCS JTOMHUHHUPYIOIIUM
BUJOM MEXaHM3Ma IPAaBOBOTO PEryJIMPOBAaHUS OTHOUIEHWH COOCTBEHHOCTH. YKa-
3bIBA€TCS, YTO MEXAaHHU3M KOMIUIEKCHOTO MPAaBOBOTO PETYIUPOBAHMS OTHOIICHUI
COOCTBEHHOCTH — 3TO MPEXJIE BCErO MPOLECC — MOCTOSHHOE (PYHKIIMOHUPOBAHHE
npaBa B KaueCTBE JUHAMUYECKON CHCTEMBI.

AprymMeHTHpyeTcs, 4TO MPEAMET, METOM, CyOBEKTHBIM COCTaB M 3aKOHHBIN
UHTEpPEC SIBISIOTCS COCTAaBHBIMHU YaCTSAMHU KPUTEpHUs JEJIECHUS PacCMaTpHUBAEMOTO
MeXaHHW3Ma Ha YaCTHBIN U MyOJINIHBIN.

O0ocHOBBIBaeTCS, YTO MPEOOIAAAIONIUM METOJIOM, ONPEACISIONIMM THIT M-
XaHHW3Ma KOMILUIEKCHOTO MPAaBOBOTO PETYIUPOBAHMS OTHOIIEHUIH COOCTBEHHOCTH,
SBIISICTCS IOpUAMYECKasl LEHTpaau3anus (MMIEPaTHBHOCTH, Pa3pelIMTEIbHOCTD),
00yCJIOBJI€HHAsT OCOOCHHOCTSIMU OTHOIIEHWH COOCTBEHHOCTH — WX BEIIHOCTBHIO
U CTATUYHOCTHIO.

JlenaeTcst BBIBOJI, YTO MEXaHU3M KOMIUJIEKCHOTO PEryJIHpOBaHUS OTHOIICHUN
COOCTBEHHOCTH BKJIIOUYAaeT B ceOsl J1Ba OCHOBHBIX JTama: MpaBooOpa3yromuii
U TIPaBOpEAM3alMOHHBIN, a UX 0a3MCHBIMU 3JIEMEHTAMU SBIISIOTCS HOPMBI paBa
¥ TIPaBOOTHOIIECHHUS, BEIPAKAIOIINE COOTBETCTBEHHO MOJEIH IPABOBOTO PEryJINpPO-
BaHUS U XapaKTep CBS3U CyObEKTHUBHBIX MPaB M 00SI3aHHOCTEN CTOPOH.

I'maBa BTOpas «MexaHM3M KOMILIEKCHOTO NPAaBOBOI0 peryJHpOBaHUSs
OTHOLIEHUI COOCTBEHHOCTH: O0LeTeOpeTHYECKHe MOAXOAbD) TOCBSIICHA O0IIeH
XapaKTepUCTHKE MEXaHH3Ma KOMILIEKCHOTO MPaBOBOTO PEryIHUPOBAHHS OTHOILICHUI
COOCTBEHHOCTH, BBISIBICHHIO €TO CIEHU(PHUKH, a TaKKe PACCMOTPEHHIO OCHOBHBIX
HaMpaBJICHUN Pa3BUTHS U XapaKTEPHBIX YePT B YCIOBHAX INIO0ATH3AIIH.

B nepBom maparpade «IloHiTHE M PU3HAKM MEXaHU3MAa KOMILIEKCHOIO
NPaBOBOr0 PeryJMpOBAHUS OTHOLUIEHMI COOCTBEHHOCTH» BBISBISIETCS CYIII-
HOCTh MEXaHH3Ma, PU3HAKH U IaeTCs ONpEeCTICHHE ero MOHATHS.

OTmeuaercs, YTO MEXaHHW3M KOMIUIEKCHOTO MPAaBOBOTO PEryJIMPOBAHUS 00-
IIECTBEHHBIX OTHOIIEHUI M OTHOIIEHUI COOCTBEHHOCTH B YAaCTHOCTH B OOIIETEO-
PETHYECKOM aCIEKTe SIBJISETCS MaJlOM3YYeHHOW M IUCKYCCHOHHOW IMPOOJIEMOH.
CrnoxuBmIasicsi CUTyalusi yXOJAUT CBOMMHU KOPHSMH B HadaJdbHBIA 3Tan (HOpMUPO-
BaHUsl TEOPETUUYECKUX B3IJISAJ0OB HAa OTEYECTBEHHYIO CHCTEMY IpaBa M 3aKOHOZA-
TENbCTBA, IPEIMET U CUCTEMY NPABOBOTO PETYJIUPOBAHHUSL.
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Ha ocHoBe ananm3a pa3sHOOOpa3HBIX MO3UIMN YYEHBIX — MpeCTaBUTENEH
oO1Ielt U OTpacieBbIX TEOPUU CHOPMYIUPOBAHBI HEAOCTATKH COBPEMEHHON KOH-
LMY MEXaHW3Ma KOMIUJIEKCHOTO MPAaBOBOrO PEryJUpPOBaHUSI OTHOILICHUH COO-
CTBEHHOCTH. OCHOBHBIE U3 HUX 3aKJIHOYAIOTCS, BO-NIEPBBIX, B TOM, YTO IIPU Xapak-
TEPUCTUKE KOMIUIEKCHBIX IIPABOBBIX OOpa30BaHUN YKa3bIBAE€TCA Ha HaJIU4UE
COBOKYITHOCTH MEXKOTPACIEBBIX HOPM KaK Ha TJIAaBHBIM UX MPU3HAK, & TPABOOTHO-
HICHHE KaK 3JIEMEHT MEXaHW3Ma MPABOBOrO PETYJUPOBAHUS HE PACCMATPHUBACTCS.
Bo-BTOpBIX, HOpMa IpaBa MPEUMYIIECTBEHHO HCCIEAYETCS Kak MPaBHUIIO MOBEAE-
HUS B COOCTBEHHOM CMBICIIC, T.€. TAKOE BJIACTHOE BEJICHHUE, B KOTOPOM KOHKPETH-
3UPOBAHBI JICTAJIM B3aUMHBIX TpaB U 00SA3aHHOCTEH, a 001Me (MCXOIHbIE, CTATyC-
HbIE, KOHCTaTHUPYIOIKME) HOPMbI, BXOASAIIME B COCTaB MEXaHHW3Ma IPABOBOTO
peryJaupoBaHus, T0OJKHBIM 00pa30M HE YUYUTHIBAIOTCS.

Jlemaetcst BBIBOJI O TOM, YTO CYIIHOCTh MEXaHU3Ma KOMIUIEKCHOTO MTPaBOBO-
IO PEeryJMpoBaHUsS OTHOIIEHUNH COOCTBEHHOCTH 3aKJIIOYAETCS BO B3aUMOCOTIIACO-
BAHHOCTH PA3JIMYHBIX MO COJICPKAHUIO, XAPAKTEPy U JAPYTUM KPUTEPHUSIM HOPM
U TPaBOOTHOIIEHUI COOCTBEHHOCTU. OMNpeessitoTcs MPU3HAKK MEXaHU3Ma KOM-
MJIEKCHOTO MTPAaBOBOIO PETYJIMPOBAHUS OTHOIICHUH COOCTBEHHOCTH, OCHOBHBIMH U3
KOTOPBIX SBJISIIOTCS CJIEAYIOIIME: HAJTUYMEe MHOTOOOPA3HBIX BEUIHBIX U CTATHYHBIX
COIIMAJILHBIX CBSI3€H, CYOBEKT-CYOBEKTHBIA XapaKTep MPaBOBOTO PETYIUPOBAHUS —
BO3JCHUCTBUE WCKIIFOYUTEIIBHO HAa COLMAIIBHBIE OTHOLIEHHUSI, OTHOCUTEIBbHOCTD,
MPOSIBIIAIONIASICS B ONPEIEIEHHOCTH COCTaBa CYOBEKTOB MPABOOTHOIIECHUM, UHTE-
TPUPOBAHHBIN YAaCTHO-TIyOJUYHBIA MEXKOTPACIIEBOW XapakTep, CHCTeMa HEOJIHO-
POIHBIX AJIEMEHTOB, OCHOBHBIMU M3 KOTOPBIX SIBJIAIOTCSI HOPMbI U TTPABOOTHOIIIE-
HUS COOCTBEHHOCTH.

[Ipenyaraercs aBTOPCKOE OIMpPEICICHUE MEXaHU3MA KOMIIJIEKCHOTO TTPaBOBO-
ro PeryJupoBaHMsl OTHONIEHUN COOCTBEHHOCTH KakK JIOMHUHUPYIOIIETO BUJA MeXa-
HH3Ma MPABOBOIO PETYJIUPOBAHUS OTHOIICHUN COOCTBEHHOCTH, MPEICTABIISIONIETO
co0oli mpoliecc BO3JACUCTBUSI HA OTHOIIEHUS COOCTBEHHOCTU C IIEIbI0 COTJIacOBa-
HUS HOPM U TIPABOOTHOIIICHUM KaK OCHOBHBIX €r0 3JIEMEHTOB, CrielM(UKa U CBOE-
oOpa3ue coyeTaHusl KOTOPBIX MPEIONPEACISIOTCS OCOOCHHOCTSIMU OTHOIICHUM
COOCTBEHHOCTHU — MX BEITHOCTHIO U CTATUYHOCTHIO.

Bo BTopoMm maparpade «Cneunpuka MexaHu3Ma KOMILIEKCHOTO MPaBo-
BOI'0 PeryJIMpOBaHMs OTHOIIEHHH COOCTBEHHOCTU» UCCIIENYIOTCS OCOOCHHOCTH
HOPM U TIPABOOTHOIICHUN COOCTBEHHOCTH M CBOEOOpa3uMe MX COUYETaHMs, COCTaB-
JSTOIMe Crenn(prKy MexaHu3Ma KOMITJIEKCHOTO TTPaBOBOTO PETYIUPOBAHUS.

OtMmeyaeTcsi, 4YTO HOPMBI IIpaBa U MPABOOTHOIIEHUS COOCTBEHHOCTH KaK OC-
HOBHBIC AJIEMEHTHI MEXaHN3Ma KOMIIJIEKCHOTO MPAaBOBOTO PETYIMPOBAHUS HEOOXO-
MO paccMaTpUBaTh B MX HEPA3pbIBHOM THMHAMUYECKOW B3aUMOCBSI3H. Y Ka3bIBa-
€TCs, 4YTO HOpPMBI IpaBa B MEXaHU3ME IIPABOBOTO PETyJIUMPOBAHUSA HIPAIOT
KJIFOYEBYIO POJIb.

Ha ocHoBe 00mieTeopeTHIecKux MOJIOKEHU U BCECTOPOHHETO TOJIKOBAHUS
COJIEP’)KaHUS OKOJIO JIEBATHCOT HOPM IpaBa Pa3IMYHON OTPACIIEBOM NPHHAJICKHO-
CTH, BXOJSIIMX B COCTaB JIBA/IATH JEBATH HOPMATUBHBIX MPABOBBIX AKTOB, 4 TAKKE
MIPABOOTHOIIEHUI COOCTBEHHOCTH (HOPMYIUPYIOTCSI OCHOBBI aBTOPCKOTO MOHUMAHMS
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CHELM(PUKA MEXaHU3Ma KOMIUIEKCHOTO IMPABOBOIO PETYJIHMPOBAHMS OTHOIICHUN
COOCTBEHHOCTHU:

— crneundurka MexaHu3Ma KOMIUIEKCHOTO IPAaBOBOTO PETYIMPOBAHUS OTHO-
IIEHUH COOCTBEHHOCTH 3aKJIIOYAETCsS B OCOOEHHOCTSX HOPM M IIPAaBOOTHOLIEHWUN
COOCTBEHHOCTH U CBOEOOpA3NM UX COUYETaHUs (COTJIACOBAHUA);

— 0COOCHHOCTH HOPM U MPABOOTHOIIECHUHN XapaKTEPU3YIOTCs UX COJEp>KaHU-
€M — OOImMMHU (MCXOIHBIMH, CTATYCHBIMM, KOHCTAaTUPYIOIIKMMHU) MPEANHCAHUIMH,
MOPOKJAIOUIMMH COOTBETCTBYIOIINE HOPUINYECKUE CBA3M MEXKAY yYaCTHUKAMU
OTHOILIEHUI — ¥ 3HAYUTEJIbHBIM KOJIMYECTBOM HUX B cocTaBe MexaHu3ma. K ocoben-
HOCTSIM HOPM U TPABOOTHOIICHHH MOXXHO TaKK€ OTHECTH OOJBIIOE KOJIUYECTBO
CMEIIaHHBIX MX Pa3HOBUAHOCTEH: OOLIEPEryIsITUBHO-KOHKPETHBIX, YaCTHO-ITyO-
JMYHBIX U MaTepUaTbHO-TIPOIECCYaTbHBIX;

— CBOeoOpa3zue coueTaHusi HOPM U MPaBOOTHOLIEHUM 00ycClaBIMBAaeTCAd UX
ocobeHHocTsiMu. CodeTaHue OCYIIECTBIIETCS B OCHOBHOM B (popmMax pas3BHUTHA,
KOHKPETH3all1H, TOTIOJHEHNS U 00ECIICUEeHNUS;

— obOecrieuenne Kak (hopmMa COUETaHUS MIPOSBISICTCS, B TOM YUCJIC, B HATMYUN
IpOLECCyaJbHbIX HOPM. VX KOJIMYECTBO B MEXaHU3ME IIPABOBOI'O PETYJIMPOBAHUS
HE3HAYUTENbHO, YTO OOYCIIOBIEHO CTATUYHOCTHIO OTHOLIEHU COOCTBEHHOCTH;

— MPaBOOTHOIICHHUE KaK 3JIEMEHT MEXaHHU3Ma KOMIUIEKCHOTO MPaBOBOIO pe-
T'YJIMPOBAHUS OTHOLIEHUI COOCTBEHHOCTH SIBIISIETCS BUJIOM CJIOKHOTO IPABOOTHO-
mieans. B cBoeM coctaBe OHO MOXET COAEpKaTh OOIIEPETryISITUBHBIE U KOHKPET-
HblE, YaCTHbIE U NyOJMYHbIE, MaTepUabHbIE U MPOLECCYAIbHbIE U IPYTUE BU[IBI
npaBooTHoIeHUH. [IprdeM o01ieperyassTHBHOE MPAaBOOTHOIIEHUE MOXKET COCTOATh
KaK U3 00ILEeperyIaTUBHBIX OJHOOTPACIIEBbIX, TAK U U3 MEKOTPACIEBBIX MPABOBBIX
CBSA3€H MEXKIy YYaCTHHKaMH OTHOIIEHUM. Ha nmepBom Iutane 3 3J1€MEHTOB cOnep-
KaHWUsI ATUX NMPABOOTHOIICHUN HAXOIATCS MPAaBOMOYMS BIIAJCHUS, MOJIb30BAHUS
U pacropsiKeHUsl, 00A3aHHOCTH YIIAThl HAJOTOB M UHBIX COOPOB, a TaKXe CyObeK-
TUBHBIE NIPaBa 0 YCTaHOBJIEHUIO CTaTyca COOCTBEHHUKA, €r0 OXPaHbl U 3aIIUTHI.

B tperbem naparpade «MexaHM3M KOMILUIEKCHOTO NMPAaBOBOI0 PeryJjaupo-
BaHHUSl OTHOLIEHUH COOCTBEHHOCTH B YCJIOBHMAX IUVI00AJIM3aLMW» paccMaTpUBa-
I0TCSI OCHOBHBIE HAMpPaBICHUS Pa3BUTHS U XapaKTEPHbBIE YEPThl MEXaHU3Ma B yCIIO-
BUSIX COBPEMEHHBIX I100aIN3allMOHHBIX MPOIECCOB.

Otmedaercsi, 4TO MeTaTEeHACHIIMEW COBPEMEHHOTO MHPOBOTO pPa3BUTHS
aBysieTcsi (popMUpOBaHUE TI0OaNbHOTO TpaBa. Hambosee uyeTko 3Ta TEHICHIIMS
MPOSIBIISICTCS. B BBIIBIDKEHWH HOBBIX MPABOBBIX KOHIIEMIHMA, TpaHc(opmanuu Tpa-
OULHOHHBIX (OPM MOJUTUKO-NIPABOBOM OpraHMU3alMM, MOOWIM3AallMM HOBBIX
WUCTOYHUKOB TIpaBa, CO3JaHUM W peaju3alii aJeKBaTHBIX BBI30BaM CIIOCOOOB
U CPEJCTB OXPaHbl U 3aIUTHI MPAB YEJIOBEKA, CYObEKTOB MPEIIPUHUMATEIbCKON
¥ MTHOW SKOHOMUYECKOU JIEATEINHHOCTH. DTH MPOIIECChl YHU(DUKAIIUN U UHTETPAIINN
HE MOTYT HE KacaTbCsid MEXaHU3Ma KOMIUIEKCHOTO MPaBOBOTO PEryJIHUpPOBaHUS OT-
HOIIIEHUH COOCTBEHHOCTH KaK B TEOPETUUECKOM, TaK U B MPAKTUYECKOM aCTICKTE.

VYka3biBaeTcs, 4TO MI0Oanu3alus CIOCOOCTBYET YCIOXKHEHUIO OTHOIICHHUN
COOCTBEHHOCTH, JuBepcuduKanui (HOpM B3aUMOJCUCTBUS HX Pa3HOOOPA3HBIX
aeMeHTOB. (CBOWCTBO KOMIUIEKCHOCTH IPaBOOTHOLIECHUSIM  COOCTBEHHOCTHU
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NPUAAI0T BO3HUKAIOIINE U Pa3BUBAIOIIMECS PA3HOPOJHBIE CyOBEKTHBHBIE IMpaBa
U 00S3aHHOCTH €T0 YYaCTHUKOB.

IToguepkuBaeTcs, 4TO XapaKTEpHOM 4epTOM MEXaHW3Ma KOMIUIEKCHOTO IIpa-
BOBOT'O PETYJIMPOBAHMS OTHOIIEHUH COOCTBEHHOCTH B YCJIOBHUSIX TJI0OATM3AlMU
ABIIAETCS TaK)XKE€ BKIIOYEHHE BCE OONBIIEr0 KOJMYECTBA MEXKIYHAPOAHBIX HOPM
B HallMOHAJIBHOE NMPABO COOCTBEHHOCTH.

JlenaeTcs BBIBOJ, YTO KOMIUIEKCHOE NPABOBOE PETYIMPOBAHUE OTHOLICHUMN
COOCTBEHHOCTH JOJDKHO oOOecrneunBaTh 00OCOOJIEHHOCTh OOOPOTOB JICHEKHBIX
Y UHBIX (DMHAHCOBBIX CPEJCTB KaK OOBEKTOB MpaBa COOCTBEHHOCTH, YTO PACIIUPUT
NOTEHIMAJ TIepesiuBa U MUTPALMKM KanmuTana, OyJIeT COJIeHCTBOBATh INIO0ATbHBIM
MHBECTULIMAM. B TO Xe BpeMs mpaBOBOE PETYJIMPOBAHHUE PHIHOYHBIX IPOLIECCOB
JIOJDKHO OBITh BBICTPOEHO TaK, YTOOBI CAEPKUBATH CHEKYJISITUBHBIN KamuTal, €ro
MUTPAIUIO B «CEPBI» CEKTOP M HE AOIMyCKaTh (Kak 3TO ObLIO B MEPHOJ] MOCIEAHE-
ro 00111ero Kpu3uca) 1ecTaduaIn3alud MUPOBOM SKOHOMHUKH.

Tpetbst rnaBa qucceprann «CpaBHUTEIbLHO-TIPABOBOM AHAJIN3 MEXaHM3-
Ma KOMILIEKCHOI0 NPAaBOBOI0 PeryJHpOBAHUS OTHOLICHUI COOCTBEHHOCTH
B Poccum m 3apy0exHBIX CTpaHax» COCTOUT M3 YEThIpeX naparpadoB U MOCBs-
IIEHAa HCCJIEIOBAHUIO CIEUU(UKU KOMILJIEKCHOTO MPaBOBOTO PETYJIUPOBAHUS OT-
HOILIEHU COOCTBEHHOCTH B CTpaHax €BPOMNEHCKON KOHTHHEHTAJIbHOW NpPaBOBOU
CEMBH, aHIJI0-AMEPUKAHCKON IIPABOBOM CEMBU U MYCYJIbMAHCKOI'O IIPaBa, a TaK¥Ke
CPABHUTEIBHO-IIPABOBOMY aHaju3y OOLIMX 4YepT, OCOOEHHOCTEH M OCHOBHBIX
HaIIpaBJICHUM Pa3BUTH MEXAHU3Ma KOMIUIEKCHOT'O IPABOBOTO PETYIMPOBAHUSA OT-
HOILIEHUI COOCTBEHHOCTH B POCCHM M yKa3aHHBIX CTpaHax.

B nepBom naparpadge «MexaHM3M KOMILJIEKCHOTO NMPABOBOIO peryJmpo-
BaHHMS OTHOLICHHMH COOCTBEHHOCTM B CTPAaHAX €BPOMNEHCKONl KOHTHHEHTAJIb-
HOH NMPaBOBO#l CeMbH» aBTOPOM PACCMATPUBAETCS HUCTOPHUS Pa3BUTHS €BPOIICH-
CKOr0 TOHMMAaHHUs TMpaBa COOCTBEHHOCTHU, a TaKXke crenuduka COBPEMEHHOIO
MEXaHU3Ma KOMIUIEKCHOTO MPAaBOBOTO PETYJIMPOBAHMS OTHOUIEHUN COOCTBEHHOCTH
B CTpaHaxX KOHTUHEHTAJIbHOU EBpOMEI.

Otmevaercst, yTo HeMelkue Quiocopckue, MOIUTIKOHOMUYECKUE U FOpUANYE-
CKHME€ KOHIETIINHU JISKAaT B OCHOBE MOJUTUKO-TIPABOBBIX TEOPH COOCTBEHHOCTH OOJIb-
IIMHCTBA CTPaH KOHTUHEHTAJILHOM MPAaBOBOM CEMbHU U Oyarojapsi UM Obuia chopMHUpO-
BaHa COBpPEMEHHas PaBOBasi JOKTPUHA COLUATIBLHON OTBETCTBEHHOCTH COOCTBEHHOCTH,
KOTOpasi Halllla CBOE OTpakKeHUE B KOHCTUTYIIMOHHBIX akTax deneparuBHoi Peciy0-
mvku I'epmanus, Utamun, Mcnannu, [lonemm, CIIOBEHUH U IPYTHUX CTPaH.

[ToguepkuBaercs, uro uaeosiorus Bemnkon DpaHIy3CKOW PEBOJIIOLMUA OKa-
3aja 3HAYUTENBbHOE BIHWsAHHE Ha (OPMUPOBAHME HWHCTUTYTa COOCTBEHHOCTHU
BO DpaHIMM, OCHOBAaHHOTO Ha MPUHLHUIE a0COJIIIOTHOIO XapakTepa ImpaBa coO-
CTBEHHOCTH. Y Ka3aHHBIA MOJX0J] ObLT pELUITUPOBAH KOHCTUTYILIMOHHBIMHU U TPax-
naHckuMu 3akoHojarenbctBamu [lIBeitniapckoit Kondenepaunu, Hunepnanmos,
benbruu, ['pertun u [lopryransckoit Pecybnuku.

AHanM3 Ipyrux HOpM MaTepUabHBIX U MPOLECCYalbHBIX OTpaciel Ipasa, 3a-
KOHOJIATENILCTBA U CY/ICOHOM NPaKTHUKK EBpOIEHCKIX CTpaH B paccMaTprBaeMoit ce-
pe MOKa3ay, 4To 3[IECh MPOCIEKUBACTCS OMPEACISIONIEE BIUSHUE TOCHOACTBYIOLINX
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B KOHTHMHEHTAJIbHOW MPaBOBOM CEMbE MPUHIIMUIIOB COIMANIBHOW (YHKIMH COO-
CTBEHHOCTH U abCOJIOTHOTO XapakTepa IpaBa COOCTBEHHOCTH, OIPAaHUYUBAEMOIO
HCKJTIOYUTEIHLHO 3aKOHOM.

Bo Bropom mnaparpade «MexaHM3M KOMIUIEKCHOIO NMPaBOBOI0 PeryJiMpo-
BAHUSI OTHOLIEHUH COOCTBEHHOCTH B CTPAHAX AHIJIO-AMEPUKAHCKON NMPaBOBO
CeMbID> HUCCIIECAYETCSl SBOJIOIMS MOJIUTHUKO-TIPABOBBIX WUJEW U MHCTUTYTa IpaBa CoO-
CTBEHHOCTH, a TaK:K€ OCOOEHHOCTH KOMIUIEKCHOTO MPABOBOI'O PEryJMPOBaHUSI OTHO-
IEHUI COOCTBEHHOCTH B CTPAaHAX aHIJIO-aMEPUKAHCKOM IMPABOBOM CEMBH.

AHaJIN3 UCTOPUU Pa3BUTHUS UACH O MpaBe COOCTBEHHOCTH MO3BOJIMII CAEIaTh
BBIBOJI O TOM, YTO B paMKaX aHIJIO-aMEPUKAHCKOW MPABOBOM CEMbH BCE BEAYILIHE
IIKOJIbI U HAaIpaBJICHUS! HAYYHOU MBICIU O COOCTBEHHOCTH OCHOBAHBI MpEUMYIIIE-
CTBEHHO Ha aHTJIMACKOM Tpaauiuu, 6a3upyroleicss BO MHOTOM Ha Teopusix [[xoHa
Jlokka, mo3:xe pa3BUThIX oTHamMu-ocHoBarensiMu CIIIA, aMepukaHCKUMU YYEHBIMU
u cyabsiMu. [Io MHEHHMIO aBTOpa, K UICTOPUYECKHU CIOKHBIIUMCS HNPUHIUIIAM KOM-
MJICKCHOTO TIPABOBOTO PETYIMPOBAHMS OTHOMIEHWH COOCTBEHHOCTH B pacCMaTpH-
BA€MbIX CTpaHaX MOXHO OTHECTH BEPXOBEHCTBO 3aKOHA M TapaHTUPOBAHHYIO CY-
NeOHYIO 3allUTy MpaBa COOCTBEHHOCTH.

HccnenoBanue aHMIMCKON JTOKTPUHBI, 3aKOHOJATENbCTBA M CyAeOHOMN
MPaKTUKU MOKAa3aJio, YTO IIPaBO COOCTBEHHOCTH 3/I€Ch PACCMATPUBACTCS KaK MEXK-
OTpacCJeBON KOMIUIEKCHBIM WHCTUTYT, KOTOPBIN, BBUIY OTCYTCTBUS (hopmanun3o-
BAHHOTO OCHOBHOI'O 3aKOHA U TPAXKIAHCKOTO KOJEKCAa, OCHOBAH MPEXJE BCEro
Ha MpeleICHTHOM npaBe. ABTOp oOpaliaer BHUMaHUe Ha TO, 4To il BenukoOpu-
TaHUM XapaKTEpPHO MPU3HAHUE MPpaBa COOCTBEHHOCTH OJIHUM U3 OCHOBHBIX OXpaHsi-
€MBIX 00BEKTOB.

AHanu3 aMEepUKaHCKOM NPaBOBOM MOKTPUHBI TMO3BOJISET 3aKIIOYUTH, YTO
B CIIIA mpaBo cOOCTBEHHOCTH SIBJIIETCSI B OOJBINEH CTENEHU MEXIUCIUILIMHAP-
HBIM SKOHOMMKO-TIPAaBOBBIM HMHCTHUTYTOM, OCHOBOM COBPEMEHHOI'O COIUAJILHOTO
PBIHOYHOT'O XO3SIMCTBa M MOHUMAETCSl KaK 3aKpEIUICHHAas 3aKOHOM BO3MOKHOCTh
YIIYYIIEHUS YPOBHS KU3HHU.

Ha ocHOBaHUM pacCMOTPEHHBIX MOJIOKEHHM OJIOKOBOTO 3aKOHOJATEIhCTBA
U MIPABONPUMEHUTENBHON MPAKTUKHA B UCCIEAyeMOl cepe 0TMEHaeTCsl, 9YTO OTIH-
YUTEJTbHBIMA OCOOCHHOCTSIMU TpaBa coOcTBeHHOCTH B CIIIA sBisitOTCS Clemayro-
mue: nuddeperimaus ero (mpapa) Ha IEMEHTAPHYIO U CIOKHYIO MOJICTH, UMe-
IOIIME€ CBOM MHOTOYMCIICHHBIC TIOABUIbI; OCOOBIN CTATyC 3eMJIM Kak 0OBbEKTa IpaBa
coOCTBEHHOCTH; 0oJiee MMPOKOE PacIpOCTpaHEHHUE OOIEe COOCTBEHHOCTH, HEXKE-
U €AVHOJMYHOM; JleTajbHas perjaMeHTallds WHCTUTYTa JOBEPUTEIBHOU COO-
CTBEHHOCTH; YPE3BBIYAHHO NIMPOKOE MOHUMAHUE MPEIMETA XUILICHHUS.

B tpetpeMm naparpade «MexaHU3M KOMILIEKCHOTO NMPaBOBOI0 peryJiMpo-
BaHNS OTHOIEHUII COOCTBEHHOCTH B CTPAHAX MYCYJbMAHCKOI0 MPAaBa)» aBTOP
aHAJIU3UPYET OCHOBHBIC TOJIOKEHUS IOKTPUHBI MTpaBa COOCTBEHHOCTH U crienudu-
Ky KOMIIJIEKCHOTO TIPaBOBOTO PETYJIWPOBAHUS OTHOIIEHUN COOCTBEHHOCTH B CTpa-
Hax MyCYJIbMaHCKOTO IIpaBa.

OtmeyaeTcsi, YTO MCIaMCKOe MpaBo ObUIO CHOPMUPOBAHO C YUETOM OIBITA
AHTUYHOTO W PAHHECPETHEBEKOBOTO €BPOINEHCKOro MpaBa, HO pa3padaThIBaIOCh
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B YCJIOBHSIX PBIHOYHBIX OTHOILIEHHUH M Bcerja ObLIO Ha HUX OPUEHTHPOBAHO, a MO-
TOMY PEryJIMpPOBAaHUIO, OXPAHE U 3aIUTE MpaBa COOCTBEHHOCTH BCETAa YAEINAI0Ch
ocoboe BHMUMaHMe. [loguepkuBaercs, 4TO B MYCYJIBMaHCKO-IIPABOBOM JTOKTPHUHE
CAVHCTBEHHBIM 3aKOHOJATENIEM IpHU3HAETCA AJUIax, KOTOPBIA SBISETCA BEPXOB-
HBIM COOCTBEHHUKOM, «II€PEAABILINMY» JIFOASIM IIPABO COOCTBEHHOCTH U c(hopMHpO-
BaBIIUM €ro (MpaBa) IOPUINIECKOE IOHUMAHUE KaK OTHOLIEHUS JIIOAEH U MaTepu-
aJIbHBIX OJIar.

AHanu3 UCIaMCKO paBOBOM JOKTpHHBI U npennucanuii [llapuaTta mo3Bo-
JSIeT cAeNaTh BBIBOJA O TOM, YTO 3/€Ch HauOoJbllee pacnpoCcTpaHEHHE MOTy4yuIia
TpyAoOBast Teopusi COOCTBEHHOCTH. [10CKONIBbKY B MyCY/IbMaHCKUX CTpaHax JUYHBIN
TPy NPUPABHUBACTCS K MOKJIOHEHUIO AJUIaxy, TO MPUOPUTETHBIM CIIOCOOOM BO3-
HUKHOBEHUS IpaBa COOCTBEHHOCTH NpPHU3HAETCA Jit00ask TPyJaoBas JESTENbHOCTD,
a 1nensaMu obJamaHus COOCTBEHHOCTHIO SABIAIOTCS A((PEKTUBHOE €€ HCIOIh30Ba-
HUE, JINYHOE MOTPeOJeHNE U HU3BICYEHHUE IMOJIE3HBIX CBOWMCTB, a TaKK€ OKa3aHHE
MOMOILIM TeM, KTO B Hel Hyxaaetcs. OOpaliaercsi BHUMaHUE Ha TO, YTO 0OBEKTOM
npaBa COOCTBEHHOCTH MOKET OBbITh TOJIBKO TO MMYLIECTBO, KOTOPOE JO3BOJICHO
[[TapraToM M1 MCHOJIB30BAaHMS, C YEM CBSI3aHbI MHOTOYMCIIEHHBIE OTPaHUYCHHUS
npUOOpETEHMS U Mepelayu paBa COOCTBEHHOCTH B UCIAMCKUX CTPaHaX.

Ha ocHoBannun uccnenoBaHus KOHCTUTYHHOHHBIX aKTOB U I'PAaXXIAHCKOTO 3a-
KOHO/IATeJIbCTBA MCIAMCKUX TOCYJapCTB OTMEYAETCs, YTO UX (TOCYyAapCcTBa) MOXK-
HO pa3fenuTh Ha mpsiMo ocHoBaHHbIe Ha [Ilapuate (Mcnamckas Pecny6nuka Mpan,
CaynoBckasa Apasusi, KyBeilT) u nmpusHaromue ero ucrounukom npasa (Mopnanus,
Hemenckas ApaGekas Pecriy6imka, Typenkas Pecry6immka, AIDKHp), B 3aBHCHMO-
CTH OT 4ero AUQQEepeHuupyercss U CTENEeHb BIMSHHUS HCIAMCKUX PETUTHO3HBIX
NPEeANUCAHUI Ha PEryJIMPOBAaHUE OTHOIICHHH COOCTBEHHOCTH. YKa3bIBAE€TCS, YTO
B YCJIOBUAX TJIOOATM3AallMM U AKTUBHOTO B3aUMOJIEHCTBHUSI C MUPOBBIM PBIHKOM
HOpPMBI TIpaBa, PEryJUPYIOLUIME OTHOUIEHHUS COOCTBEHHOCTH, MOABEPralOTCS BO3-
JEUCTBUIO UJIEU U ITOJIOKEHHUM 3aKOHOATENIBCTB CTPAH KOHTUHEHTAJIILHOW U aHIJIO-
aMEpPUKaHCKOW MPAaBOBBIX CEMEM.

AHanu3 yrojJoBHO-IIPABOBBIX HOPM HMCIIAMCKUX FOCYJApCTB O MPECTYIUICHU-
X MPOTUB COOCTBEHHOCTH IO3BOJISIET 3aKIIOYUTh, YTO 3/1€Ch OCOOEHHO CHIIBHO
BJIMSIHE UCIAMCKUX peIUruo3Hbix 1orM. [TokassiBaercs, yto [lapuat nuddepen-
UPYET yKa3aHHbIE MPECTYIJICHUS Ha JIBE TPYIIIbI: 0CO00 OMAacHbIe — MOCATAIOIINE
Ha «mpaBo Asiaxa» M, COOTBETCTBEHHO, Ha MHTEPECHl BCEX MYyCyJbMaH (Kpaxa
U paz00ii), U MpoYKre UMYIIECTBEHHbIE PECTYIVIEHUS («Ta3Up» — MOUIEHHUYECTBO
u 1p.). OTMedaercs, 4TO OTBETCTBEHHOCTb 3a BCE MPECTYIUICHHUs MPOTUB COO-
CTBEHHOCTH ycTaHoBieHa KopaHoM.

[loguepkuBaeTcsi, YTO B Cy/A€OHON MPAKTUKE MYCYJIbMAaHCKUX CTPaH SIBHO
IPOCJIEKUBAIOTCA TEHJCHIIMHM MPUOPUTETa MyOIMYHOr0 MHTEpeca HajJ YacTHBIM U
COYETaHUsl PUMEHEHHs CYJaMU KaK TE€OJOTO-IIPABOBOM JOKTPHUHBI, TaK U COBpE-
MEHHBIX MEXIYHApOAHBIX HOPM, PETYJIUPYIOUIMX KOMIUIEKCHbIE OTHOIIEHUS COO-
CTBEHHOCTH.

YerBepThiii maparpad «MexaHU3M KOMILIEKCHOTO NPAaBOBOr0 PeryJmpo-
BaHMS OTHOLIEHUI coOcTBeHHOCTH B Poccuu u 3apy0e:KHbIX cTpaHax: o0mue
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YyepThbl, 0COOCHHOCTH M HANPABJEHUS PA3BUTHUS» IOCBSIIEH CPaBHUTEIBHO-
IPaBOBOMY aHaju3y OOLIMX MPUHIIMIIOB, CIEHU(PUKA U OCHOBHBIX TEHIEHIUH CO-
BPEMEHHOTO KOMIUIEKCHOTO MPABOBOTO PETYIMPOBAHMS OTHOIIEHHH COOCTBEHHO-
cti B Poccun u 3apy0exHBIX CTpaHaX.

OTMeyaeTcs, 4TO CpaBHUTEIbHBIM AHAJIN3 MPABOBOIO PErYJIUPOBAHUS OTHO-
HICHUH COOCTBEHHOCTH HEOOXOIUM MPEXkKAE BCEro MOTOMY, YTO UMEHHO OTHOIIe-
HUE K TIpaBy COOCTBEHHOCTHM TOYHO OIPEAENAET XapakTep MPaBOBOM CUCTEMBI
B 1IEJIOM, CIIY’KUT IOKa3aTeJIeM YpOBHs €€ pa3BuUTui. B ycrnoBusx rimobOanuzanuu
TpeOyeTcs MpUBEAECHUE HAIIMOHAIBHBIX 3aKOHOJIATEIbCTB B COOTBETCTBHE C OOIIe-
MIPU3HAHHBIMU HOPMAMM U IPUHUMIIAMHA MEKIYHApOJIHOTO MpaBa, a Ha 3TOM OCHO-
BE — MPUBEIEHUE K €AMHOOOpPa3HOMY MPABOBOMY PETYJIMPOBAHUIO KOMIUIEKCHBIX
OTHOIIEHUN COOCTBEHHOCTHU. YKa3bIBAETCs, UTO CYIIECTBYIOUINE B Pa3HBIX MPaBO-
BbIX CEMBSX JUCKYCCHU O CYyTH, 0OBEME MOHATUS COOCTBEHHOCTH, MOIXOJaX
K KOMIUIEKCHOMY IPAaBOBOMY DPETyJMPOBAHUIO OTHOIICHUH COOCTBEHHOCTH IIpe-
MATCTBYIOT YCTOMUHUBOMY TJI00QIBHOMY COLIMAIbHO-DKOHOMHYECKOMY PAa3BUTHUIO.

[ToguepkuBaeTcsi, 4TO BONMPOCHl COOCTBEHHOCTU B PA3IMYHbBIX MMPABOBBIX CE-
MBSIX pacCMaTPUBAIOTCS B OCHOBHOM C I'PaKJaHCKO-TIIPABOBBIX, PEXKE — KOHCTUTY-
LMOHHBIX, €III€ PEXKE — YTOJIOBHO-NIPABOBBIX IMO3ULUN.

HccnenoBanre 3BOMIOLUH TPABOBBIX PEXMMOB COOCTBEHHOCTH KaK KOMILIEKC-
HOTO TPAaBOBOIO0 MHCTUTYTA IIO3BOJIJIO ABTOPY BBIIBUTH IISITh OCHOBHBIX MOJEJEH,
PaCKpBIBAIOIIMX €r0 IMPABOBYIO U COLMANBHYIO CYIIIHOCTB: 3JIEMEHTAPHAs MOJEIIb, MO-
JIeTIb Pa3BETBJICHHOTO TpaBa COOCTBEHHOCTH, JIUOEpajbHAsl, COLMATbHO-OPUEHTUPO-
BaHHAs U TEOJIOTO-TIPaBOBasi MozeH. [ Bcex Mozenelt XxapakTepHO coueTaHue Jimbe-
paIbHBIX Hayal C OrPaHUYEHUEM I[IpaBa COOCTBEHHOCTH B MyOJMYHO-TIPABOBBIX
MHTEpecax, NPEAnoaralolM HaJuuue cyeOHOM Mpoleypbl U PaBHOIICHHOTO BO3-
MereHus. OOOCHOBBIBAETCS, YTO YKA3aHHBIE FApaHTUU JaHbl B OOJILIIMHCTBE COBpE-
MEHHBIX KOHCTUTYLIMH, BKIto4Yas 1 Koncrutyumio Poccuiickoii @enepanuu.

AHaIM3 KOHCTUTYLIMOHHOTO WM TPAXKAAHCKO-IIPABOBOTO PETryJUPOBAHUSA OT-
HOILIEHUI COOCTBEHHOCTH B PAa3JIMYHBIX MPABOBBIX CEMBAX MOKA3aJl HAJIUMYHUE TPEX
OCHOBHBIX TEOpUHM ITpaBa COOCTBEHHOCTH: BEIIHO-IIPABOBOM, LIECHHOCTHOM U TEO-
KpPaTUYECKOM. Y Ka3bIBAETCS, YTO €BPOIEVCKUM CTPaHAM CBOMCTBEHHA LICHHOCTHAs
KOHLIETIINS, B TO BpeMs Kak B Poccuu HaOmogaeTcsi MpUOPUTET BEIIHO-TTPABOBOM
KOHILIENIMU, KOTOpasi, 0 MHEHHUIO aBTOPA, HECKOJIBKO YK€ €BPONENCKOM, YTO MO-
KET CHIXKaTh 3PQPEeKTUBHOCTh HcHoNHeHus1 Poccuell ee MeXIyHapOoAHBIX 00s3a-
TEJIBCTB B paccCMaTpUBaeMoil cdepe.

OOparmraercs BHUMaHUE Ha aKTyaJlbHOCTh HEOOXOJUMOCTH WMILIEMEHTALUN
B POCCHICKOE MPaBO CYIIECTBYIOLIErO B 3apyOeXHBIX CTpaHaX MPHUHIIUIA COIH-
aTbHOU (DYHKIIMM COOCTBEHHOCTH.

[IpoBeneHHbIi MOAPOOHBIM CpPaBHUTENBHBIN aHAIU3 YrOJIOBHO-IIPABOBOTO
peryaupoBaHusl OTHOIIEHUI COOCTBEHHOCTH B MCCJIEIYEMBIX CTpaHaX BbISBHI KaK
CXOJICTBa, Tak W paznuuus. CTpaHbl KOHTUHEHTAJIIBHOW WM aHIJIO-aMEpPUKAHCKOU
MPaBOBBIX CEMEH, MpU3HaBasi COOCTBEHHOCTh KOMILJIEKCHBIM TMPABOBBIM HMHCTUTY-
TOM, 3aMMCTBYIOT €€ MOHHMaHUE€ U3 KOHCTUTYLIMOHHOTO M TPa)XJaHCKOro MpaBsa,
MYCYJIbMAaHCKUE CTpPaHbl MCXOIAT M3 JAyaln3mMa COOCTBEHHOCTH KaK OOBEKTa
MPECTYMHOTO MOCATAaTeNbCTBA, TAK KaK COOCTBEHHOCTh MPUHAJICKUT OJHOBPEMEHHO
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Alaxy ¥ KOHKPETHOMY COOCTBEHHHUKY. JlenaeTcss BHIBOA O HAIMYMH CYIECTBEHHBIX
PACXOXKJICHUN TaKKe U B OMPENEICHNH 00beMa MOHITUS «COOCTBEHHOCTh KaK Mpe/i-
MeTa TMPECTYIHOTO IMOCATAaTeNbCTBA, KOTOPBIA (00beM) B CTpaHax aHIJIo0-amMe-
PHUKAHCKOTO TIpaBa ropas/io MIMpe, HEXKETH B POCCUHCKOM YTOJIOBHOM IIPABeE.

B 3aki1104eHMH aBTOPOM TOABOASTCA UTOTH AUCCEPTAMOHHOTO UCCIIEI0BA-
HUS, QOPMYTUPYIOTCS OCHOBHBIE BBIBO/IBI, HAN0OJIeE BaXKHBIE MPEAJIOKECHHUS.

OCHOBHBIE MOJIOKEHUS TUCCEPTALIMOHHOIO HMCCIIEI0BAaHMs HALUIM OTpake-
HUE B CICAYIOIUX MyOIUKAIUSIX.
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