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OBILIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTb TeMbI HCCJICA0BAHUA. B COBPEMEHHBIX YCIOBUAX, CB3aHHBIX C
MOCTOSHHBIM W 3HAYUTEJIBHBIM YCJIOKHEHUEM COJIEp)KaHUS TPABOBBIX OTHOIICHUH,
CTAHOBUTCS BC€ TpyAHEe OOpOThCA CO 3JIOYNOTPEOJECHUSIMU MpaB M pa3peuiarhb
KOH(DJIUKTBI MHTEPECOB WX YYACTHUKOB. B CBS3M ¢ TOMOOHBIM TOJOKCHHEM JIEIT
BO3pacTacT pPOJb 3aJadyd 110 CO3JIaHMI0 PaBHBIX IMPABOBBIX M  (HAKTUUECKHUX
BO3MOXKHOCTEHN y BCEX CYOBEKTOB TPABOOTHOIIICHUA.

He MeHee BaXHBIM OCTaeTCs BOIPOC OOECIeUeHUs HAIlMOHAIbHON 0€301acHOCTH
Poccuiickoit ®enepanuu. [1oBOgoB TOBOpUTH 00 3TOM JOCTaTOYHO MHOro. Poct
MHUPOBOTO TEPpOpU3Ma U DKCTPEMUCTCKUX YUEHHUM, CBSI3aHHBIX C TMOOYXKICHHUEM H
AKKYMYJIMPOBAaHUEM HIECH B3aMMHOM HEHABUCTHU JIIOJCH, SIBISIETCS HA CETOJMHSIITHUAN
JIeHb TJ1aBHOW yTPO30i MUPHOU KU3HU OOIIIECTRA.

[Ipy TMOCTOSSHHOM pOCTE€ HOBBIX yrpo3 s 0e30MacHOCTH OOIecTBa H
rocyJapcTBa OJIHUM U3 YCJIOBHH JOCTH)KEHHS PpaBEHCTBA CYOBEKTOB, a TaKkKe
oOecrieyeHusl 3alUThl MUPHOM U O€30MacHOW KU3HM, SIBISETCS YCTAHOBJICHUE
TMOJIOKECHUM, ONPEIEIISIIONIUX JTUMUTBI MEPBI BO3MOXXKHOTO TTOBEJCHUS JIUI B TPABOBBIX
OTHOIIICHUSIX, BCJIEACTBUE YEro OOIIETEOPETHUYECKOE HCCIEIOBAHUE U OCMBICIICHUE
npoOJieMbl JieTalM3allid OTPaHUYEHUM TpaB U CBOOOJ 4YEJIOBEKa W TPaKJaHUHA B
Poccuiickoit @eneparuy npruoopeTacT UCKIIOUYUTEIHFHOE 3HaUYCHHE.

Jleranuzanus HE AOJKHA BOCIIPUHUMATHCS B KAUECTBE MEXAHUYECKOTO CPEICTBA
Y3aKOHWBAHUS OTPAaHWYCHUN MpaB. YUUTHIBas TOT (hakT, 4TO JIF0Oas HOPHIANYECKas
NpoLEeaypa, B TOM YHCJIE W JIErajav3alus, N0JDKHA UMETh YETKHWW IPOLECCYaJbHBbIN
MOPAJIOK U COOTBETCTBOBATH OCHOBHBIM PYKOBOJIAIIMM HAEAM — MPUHIMIIAM TIpaBa,
pa3paboTka €€ MeXaHW3Ma TO3BOJIUT TMOJAYEPKHYTh HE3BIOJIEMOCTh, TPEXKIE BCErO,
MPABOBBIX, & TAKXKE MOJUTUYECKUX, COIMAIBHBIX, JKOHOMUYECKUX U JYXOBHBIX OCHOB
KOHCTUTYLIMOHHOTO CTpOsi. B CBsI3M ¢ 3THM, seranusainus OTpaHUYECHUN SIBIIAETCS
OJIHUM W3 OTPAKEHHH 00s3aTenbCTBA TOCyAapcTBa TMPU3HABATH, COOMIOAATh W
3alMIIaTh MpaBa W CBOOOJBI YEJIOBEKa M TpakJaHWHA. TOJBKO C MOMOIIBIO 3TOU

IOPUIUYECKON TPONEAYPHl TMPEACTABISETCS BO3MOXHBIM COONIOCTH TPENeibl U
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MPUHITUIIBL JIAMUTAIIMN WHIWBUIYyAIBHOW CBOOOABI Jsmia, auddepeHmpoBas, Tem
CaMbIM, OTpaHUYEHUs OT YIIEMJICHUN MpaB U CBOOOJ, UTO SIBISETCS HEOTHEMIIEMOM
YacThIO €IVMHOW IPaBOBOW MOJIUTUKM Poccuiickon denepanyu U OJHUM U3 yCIOBUH
(hopMHUpPOBaHNSI HHCTUTYTOB MIPABOBOTO TOCYAaPCTBA.

N3 »atoro cnemyer, 4YTO COMNpSOKEHHAss C  JOJDKHBIM  COOJIIOJIEHUEM
MPOIECCYyaTbHBIX HOPM M JISTUTUMUPOBAHHAs OOIIECTBOM, JIETalu3alus OrpaHuYeHUN
SIBJISIETCA CPEJICTBOM 3alllUTHI MIPAaB U CBOOO]I JUIIa, B IEPBYIO OYEPEb, OT MPOU3BOJIA
CO CTOPOHBI OpPraHOB MYOJIMYHOW BIACTH, a TaKXE€ TapaHTOM IOPUAUYECKOTO W
(bakTUYEeCKOro paBEHCTBA B MPABOBBIX BO3MOXKHOCTSX TMPU  B3aUMOJECUCTBUU
KOHTPCYOBEKTOB MMPABOOTHOIICHUH.

OngHako Ha CETONHALIHUM JEHb C COXAJECHUEM IPUXOJUTCS KOHCTAaTUPOBATh
OTCYTCTBME€ B HAy4YHOW JUTEpaType KOMIUIEKCHOTO, OOOOIIEHHOI0, TEOPETUKO-
MIPaBOBOTO MCCIICIOBAHUS JIETalM3alliil OTpaHUYEHUN TpaB M CBOOOJ YeEJIOBEKa U
rpaxngannHa B Poccuiickonn ®epepaunmn. ClokuBmascsi CUTyaldsi HETaTUBHO
CKa3bIBAETCS HAa BBIPAOOTKE 3aKOHOMEPHOCTEH TaKoro mpoiiecca. B nmpaBoTBopuecTBe 1
IOPUANYECKON TIPAKTUKE OTO NPOSBIIETCA OTCYTCTBUEM €IMHOTO IOAXO0JAa K
YCTAHOBJICHHIO JIMMHUTOB MEPHI BO3MOXKHOTO MOBEICHUS JIUI[ B IMPABOOTHOIICHUSAX,
HEJIOCTATOYHOCTHIO TMMOHUMAHUSI 1IEJIOCTHOCTH M B3aUMOOOYCIIOBJIEHHOCTH MPUHITUTIOB
W leJied BBEJCHUS OrpaHUYEHUN, a TaKXKe pPaccorjlaCOBaHHOCTHIO PadOThI TeX
CyOBEKTOB, KOTOPHIE C TTOMOIIbIO CBOUX BJIACTHO-UMIIEPATUBHBIX MOJTHOMOYHMI MOTYT
OCYIIECTBJISATH JIETATU3AIMI0 OTPAHUYCHUI MPaB U CBOOO/T YEJIOBEKA U IPak/IaHUHA.

VYkazaHHble TPYJHOCTH HE MOTYT OBITH pa3pelieHbl 10 TeX Iop, IMOoKa B
IOpUIMYECKON Hayke He Oyaer BbIpaboTaHa efuHash KOHIEHIUS CYIIHOCTH
dbopmanM3anuu JTUMHATOB MEPHI BO3MOXKHOT'O TIOBEJCHHS JIUI[ B MPAaBOOTHOIICHUSX. B
CBSI3U C OTUM BHUAUTCS HEOOXOAUMBIM TMPEJICTaBUTh M HCTOJKOBaTh OCHOBAaHUS
JIeTajqr3aluy OTPAHUYEHUM, NPOAHAIM3UPOBATH T'€HE3UC MCTOPUYECKOTO Pa3BUTUS
YKa3aHHOU MPOLEyphl B POCCUIICKOM rOCyIapCTBE, BHIIBUTH HaKOOJI€e OCTPO CTOSIIINE
mpoOJieMbl JIeTav3allid OTPAaHUYCHHUM MpaB W CBOOOJ 4YEJIOBEKa W Tpa)KJaHWHA B

COBPEMEHHOM POCCUICKOM MPAaBOBOM MOMUTHUKE U BBIPa0OTATh MYTH UX PEIICHUS.
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O06o03HaueHHAas COBOKYMHOCTh BOIPOCOB OIpEAeNniia CTPEMIICHUE aBTOpa
OCYILIECTBUTh  OOIIETEOPETUUECKUN  aHaU3 pPACCMATPUBAEMOTO HWHCTUTYTa U
00yCIJIOBHIIa aKTYaJIbHOCTh BRIOPAHHOM TEMBI AUCCEPTALMOHHOTO UCCIIEI0BAHUS.

Crenenp Hay4yHoOH pa3padoTaHHOCTH MpoOJeMbl. KOMIUIEKCHBI XapakTep
3asBJICHHOW TE€MbI MO3BOJISET BBIJICIUTh B HEW JIBA OTHOCHUTEIBHO CaMOCTOSITEIbHBIX
JJIEMEHTa: OTpPaHWYCHHE TpaB HW CBOOOJ UEIOBEKa W TpPaXKIaHWHA, a TaKKe
JeTann3aIyio, Kak 0CcoOyI IOpUIMYECKYIO0 MpoIleAypy. B oOmieit Teopunm mpaBa u
rocyJlapCTBa, a TAKKE€ B HEKOTOPBIX OTPACIEBBIX HOPUANYECKUX HAYKaX UMEETCS Pl
Hay4YHBIX pabOT, MOCBAIICHHBIX OT/IEJIbHBIM aCleKTaM 3asBIEHHbIX (eHomMeHOoB. Tak, B
YaCTHOCTU, UHTEpPEC K MPOoOIeMe MHCTUTYTA OTPAaHUYCHHUM NpaB U CBOOO MPOSBIISLIN
Takue BUJIHBIC JOPEBOJIIOIMOHHBIC Yy4eHble-ipaBoBenbl, kak E.H. Tpy6emkoit, b.H.
Unuepun, UN.A. Wnbun, I'.®. IlepmeneBunuy, H.K. Pennenkamnd u wunsie. B
COBPEMEHHOW OTEUYECTBEHHOM IOPUCIPYACHUUU IAHHYIO TEMY 3aTParuBalii B CBOUX
paborax A.B. Amuxmuna, B.B. bap6oun, M.U. baittun, B.M. bapanos, JI.JIL.
benomectnrix, A.B. benwiii, B.M. T'oiiman, M.JI. [daBeinoBa, E.B. Eroposa, A.A.
3aiiueB, M.A. Kpacnos, B.U. Kpycc, B.B. Jlazapes, B.B. Jlanmaesa, B.M. ManuHoBcKasi,
A.B. Maneko, H.1. Mary3os, C.B. I[Tuenunues, O.E. ITaynosa, .M. IIpuxoasko,
E.IIl. PacconoBa, N.B. PocroBuukoB, K.A. Ctpycs, U.H. Nmyk, A.A. ®omun, H..
[Taxneun, b.C. 363eeB, U. /1. fArodaposa u npyrue.

[Ipobyiema mHCTUTYTA JieTaIU3allMK U3y4YeHa B pa3bl MeHbIe. Ha cerogusiHuii
JIEHb OTa KaTeropus, B OCHOBHOM, SBJISETCS OOBEKTOM W3YyUYEHHUS OTPACIIEBBIX
IOPUANYECKUX HAyK M PACCMATPUBAETCS B KOHTEKCTE OTIIEJIBHBIX MPABOBBIX HOPM.
OpHako WMEIOTCS pabOThHI, 3aTparvBarolIie €€ OOIMIETEOPETUYECKYIO CYITHOCTh U
COOTHOILIEHHE C JPYTUMH CMEXHBIMU MOHSATUSIMU, B YaCTHOCTH, JITUTUMALUMEUd U
3aKOHHOCThIO. Hemanyro posib B JaHHBIX BoIpocax chirpainu Tpyasl M. BebGepa, H.
Jlymana, HO. XabGepmaca m K. IlImMurra. Ha mocTcoBeTCKOM MPOCTPAaHCTBE ITOU
npobnemoit 3anumarorcsi FO.E. beskoposaiinas, A.H. Ensunos, N.A. Hcaes, A.H.
Kones, /I.I'. Manbko, A.b. Typcynkynos, B.E. Uupkun u apyrue.

[IpyHuMas BO BHUMaHHE OCBEIICHHOCTh OTICIBHBIX ACIEKTOB MPOOJIEMATHKH,

paccMaTpuBaeMoll B Hamiedl  HayyHOM  paboTe, MOXKHO  KOHCTaTHPOBAaTh
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HEJ0CTaTOYHOCTh OOOOILIEHHOTO TEOPETUKO-IIPABOBOIO HMCCIEAOBAHUA, KaCAIOLIETOCs
KOMIUIEKCHOTO M3y4YeHHUs TpoOJieM Jerajau3aldyd OrpaHMuYeHUil TpaB H CBOOOX
YyelnoBeKka W rpaxaanmHa B Poccuum. [laHHas nuccepranusi NpU3BaHa BOCIOJIHUTH
UMEIOLIUHCS PoOet.

O0beKTOM [MCCEPTAIMOHHOTO HCCJIEIOBAHUS SIBIISIIOTCS  OOIECTBEHHbBIC
OTHOLIEHUS, BO3HUKAIOIINE WJIM M3MEHSIOIIMECS B CBSI3M C IPOBEICHHUEM IIpoliecca
dbopManu3auy JMMUTOB MEPHI BOBMOKHOTO TTOBEICHUS JIHIIA.

IIpeameTom mccielOBAaHUS SIBISIETCS IOpUJIAYECKash TMPUPOAA JieTaln3alun
OrpaHUYECHUI TIpaB U CBOOOJ yelnoBeka U rpaxaanvHa B Poccuiickoit denepamum, ee
BHYTPEHHHMII MEXaHW3M U B3aWMOCBSI3b C HWHBIMH COLIMAIBHBIMU IPOLIECCAMHU,
IPOUCXOISAIIMMUA B OOLIECTBE M TOCYNAPCTBE, UCTOPUS IOPUIUYECKOTO 3aKpEIUICHUS
OrpaHUYECHUI MpaB WIM UX OCYIIECTBIICHUS, @ TAK)KE COBPEMEHHAs I'OCyAapCTBEHHAs
nosmtuka Poccun B 00651acTH 0003HAUEHHBIX BOIIPOCOB.

Heap aucceprauMoOHHOM PadOThI 3AKIIOYACTCA B KOMIUIEKCHOM TEOPETHUKO-
MIPaBOBOM HCCJIEOBAHUM M PACKPBITUH CYLIHOCTH JIETaJU3allMd OTPAHUYECHUN MpaB U
cBOOOJ uenoBeka M TpaxknganuHa B Poccuiickoit ®dexepanuu, Kak IEIOCTHOTO H
MHOTOIPAHHOTO MPaBOBOTr0 ()EHOMEHA, MECTa M POJIM JIeraju3allud OTPaHUYEHUN B
MEXaHH3M€ MPABOBOIO PETYJIHPOBAHUS, OCHOBHBIX IMPUHIIMIIOB €€ OCYLIECTBIICHHS U
MPETBOPEHHUS B )KU3HBb (POPMAIU30BAHHBIX JIAIMUTOB MEPbI BO3MOKHOTO MTOBEICHUS.

JInst AoCTUXKEHUs TOCTaBIIEHHOM LIETW OMNpPEAENIEH psAll COIIACYIOLIUXCS ¢ Hel
OCHOBHBIX 3a/1a4, pEIICHUE KOTOPBIX CTAaBUTCA B OCHOBY JHCCEPTALMOHHOIO
UCCJIEI0BAHMS:

— TpoaHaJU3UpOBaTh Hambojee OOIMe W, B TO XK€ BpeMs, CHenupuyuecKue
3aKOHOMEPHOCTM  BO3HMKHOBEHMSI M  HCTOPUYECKOrO  Pa3BUTUS  JieTalM3aluu
OrpaHUYeHHI MpaB U CBOOO B POCCUICKOM TOCYAapCTBE;

— MPOAHAIM3UPOBATH IOPUANYECKYIO MPUPOAY MHCTUTYTAa OTPAHUYCHHU MpaB U
CBOOOJ] MyTeM MPOBEIEHUSI CMBICIOBOIO U (POPMaIbHO-IOPUIUYECKOrO aHAM3a 3TON
KaTeropuu;

— MPEJICTaBUTh U 00OCHOBATh pa3TpaHUYEHUE KAaTErOpHHM OTPAaHUYCHHN MpaB CO

CMCXKHBIMH IOPUIANYCCKUMU KaTCTrOpUsiAMHU, B JaCTHOCTH, C BKCHHHKaHHCﬁ
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MMMAHEHTHBIX TIPEJEIOB CYOBEKTUBHBIX TPaB M CBOOOJ, a TaKXKE yMaJICHUEM WIIU
YIIEMJIEHUEM CYOBEKTHBHBIX IPaB U CBOOOJ; BBIIBUTH U PACKPBITh COOTHOIIICHHE
KaTeropuil «OrpaHUYEHHUs MIPaB U CBOOO» C KaTEropuen «IpaBoOBbI€ OrPAHUYCHUS;

—  TIPOBECTH  JICTAJILHOE  HCCJCNOBAaHHE  OOBEKTOB  JTUMHUTHPYIOIIETO
IOpUINYECKOTO BO3/ICHCTBUS;

— TPOAHANIM3UPOBATh 3HAYEHUE  KATETOPUM «JIEralu3alus», B TOM YHCIE,
OCHOBBIBAsACh Ha €€ CTPYKTYPHO-CEMAHTUYECKOM aHalIM3€ U HOPMaX KakK POCCUICKOro,
TaK ¥ MEXIyHApPOIHOIO MPaBa, pACKPHIBAIOIINX CMBICII 3TON KaTErOpHUH;

— paccMOTpeTh €AMHCTBO M Pa3fInyusl KaTerOpHil Jerajn3aluu, JETUTUMAIUU U
3aKOHHOCTHU, TPUMEHUTEIHHO K HHCTUTYTY OIpaHUYEHUMN TIpaB U CBOOO;

— TPENJIOKUTh aBTOPCKYIO JNEMUHUIIMIO TIOHSITHS <«JIerajiu3alsi OrpaHu4YeHHM
mpaB U cBOOO/] YEJIOBEKA U IPaKTaHUHAY;

— BBISIBUTh U PACKPBITh OCOOCHHOCTH MAaTepUAIbHBIX U  (OPMaJIbHO-
IOPUIMYECKUX OCHOBAHUM (MCTOYHUKOB) JIeTaau3allui OTPaHUYCHUI TIpaB U CBOOO;

— paccMOTpeTh chnenu@UKy OCYIECTBICHUS JIeTalu3allid  OTPaHUYCHHI
OTZICTLHBIX TPYII TIPaB U CBOOO;

— U3YYUTH TPOOJIEMBI JIETAIU3ALUKA OTPAHUYEHUM, UCXOAIINE U3 00IIECTBEHHBIX
MHTEPECOB, MOCPEJICTBOM BBISIBJICHHUS 3aTPYyJAHEHHN B 3TOW cdepe U MpeyIoKEHUs
IyTEN UX pa3pelIeHus;

— JIETAJIbHO TIOJAOUTH K UCCIICIOBAHUIO TTPABOBBIX OTHOIICHUM, BOZHUKAIOIINX U3
mpoiiecca Jierajii3aliy OrpaHUYeHHM MpaB U CBOOO]T YEIOBEKA U TPaKIaHUHA,

— PACKpBITh COJIEPKATEIbHYIO CTOPOHY JIETAIM3allMk OTpaHUYCHUN TIpaB u
CBOOOJ dYeloBeKa W TpakJAaHWHA, TMPEJACTABUB €€ MEXaHW3M, a TaKKe
muddepeHMpOBaHHO U3YYUTh OJJIEMEHTHl (CTaauu), oOpasylolume CTPYKTypy U
O0COOCHHOCTH €€ Mpoliecca;

— BBISIBUTh M OTPa3uTh OCHOBHBIC IIE€JH, 33/a4¥ U (YHKIUUA TOCYIApPCTBEHHOM
nomutuku Poccuiickoit deneparuu B 00JacTy JieTajlu3allid OTPAHUYCHHUM TpaB U
cBO0O/T UeNloBeKa U TpaKJaHUHA.

MeTogosioruss W MeTOAbI HMCCAeI0BAHUSL. METOJI0IOTHYECKYI0 OCHOBY

COCTaBHJIN BCGO6HII/I€, O6HICHay‘IHBIC N 4aCTHOHAaY4YHbIC METOAbI ITO3HAHM. B kauectBe
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OCHOBOTOJIArarouero mnoaxona Obuta u30paHa MaTepuaIUCTUYEeCKas AUANEKTUKA,
packphIBarollas B3aHMMOOOYCJIOBJIEHHOCTb, Pa3BUTHUE W B3aMMOCBSA3M OCBEIIAEMBIX
ABJICHUM U TIpolieccoB. B OCHOBY wuccneoBaHusi OBLJIO IMOJIOKEHO COBPEMEHHOE
HOPMAaTHBHOE MMPAaBONIOHNUMAaHUE.

B pamkax oOIIenIoruueckoro MeToJla HUCCIEAOBaHMS ObUIM HMCHOJb30BaHbI
MPUEMBI aHAJIM3a U CUHTE3a, I7I€ TIEPBBINA MPOSABIIAET CeOs MPU PACKPHITHH CYIIHOCTHBIX
XapaKTePUCTHK JIeTAIU3allMl OTpaHUYEHU TpaB M cB0OOA, nuddepeHIIpoBaHHOM
U3YYCHUH U OCMBICICHUU €€ Lelnel, 3ajay, MPUHLUUIOB U (PYHKIUH, OCBEIICHUH
AJIEMEHTOB MeEXaHHM3Ma U OOYCIOBJIEHHBIX MM CTaJuMid Ipolecca Jieralu3alnuu
orpaHuyeHuil mpaB u cBoOoA. CHHTE3 K€ CHOCOOCTBYET IOCTPOEHHUIO ILIEOCTHBIX
JIOTUYECKUX KOHCTPYKIIMI M aKCHOM, a TaK»e MPE/ICTABICHUIO aBTOPCKUX ACHUHUIIUN
M3Y4YaeMbIX SBJICHHUI, OCHOBAaHHBIX HA pPaHEE MPOBEJECHHOM JIETAIbHOM aHAIN3€ HUX
BHYTPEHHHUX, COAEPKATEIbHBIX JJIEMEHTOB. KpoMe TOro, HCHOJIb30BaHbl TaKUE
MOAXOJbI, KaK CHUCTeMaTu3alus W KiIacCupUKanus, CHOCOOCTBYIOIIME, C OJHOU
CTOpPOHBI, TPEICTABICHUIO OO0IIEe KapTUHBI MPOBOJAUMON B POCCUHCKOM TOCYyAapCTBE
MOJIUTUKU TIO JIETAJIW3allMd OTPaHUYEHUW TMpaB U CBOOOJ TpaxaaH, a, C JPYyrou
CTOPOHBI, MO3BOJSIONIME JaTh THUIOJOTUIO TAKUX OrPAHUYEHHUA IO OJIHOPOJIHBIM
rpynmnaM, HCXOAs W3 HMX MNPEANOCBHIIOK, MCTOPHUYECKOTO0 KOHTEKCTa, HOPMATHBHOU
OCHOBbI U T.Nl. B pabore mpeacTtaBieHbl METOAbl (POPMAIBLHOTO MOJIECIMPOBAHUSA U
MBICJIEHHOTO JKCIEPUMEHTa, OCHOBaHHbIE Ha a0cTparupoBaHuM U paboTe ¢
UJIATN3UPOBAHHBIMU OOHEKTAMHU.

[TomuMoO OO1IEHAYYHBIX, UCIIOJIB30BATUCH U YACTHOHAYYHBIE METO/bl MTO3HAHUS,
Takhue Kak (OpPMaTbHO-IOPUANYECKUIT W CpPaBHUTEIBHO-TIPABOBOM moaxoanl. HMx
3HAYEHHUE TPYJHO MEPEOLEHUTH MPH MPOU3BOACTBE MPABMIBHBIX JIOTHUYECKUX BBIBOJOB
Ha OCHOBE TOJIKOBAaHUSI 3aKOHOJATENIbCTBA M MPaBONPUMEHUTENILHOM MPAKTHUKH,
BBISIBJICHUSI COOTHOILICHUS PA3JIMYHBIX IOPUINYECKUX MOHATHII U KaTETOpHii, a TAKXKE B
xone ¢GopMmupoBaHUS U (HOPMYIUPOBAHUS aABTOPCKOM TMO3HMIMH OTHOCHUTEIIBHO
3asBJICHHOTO MPEIMETa UCCIIEN0BAHUS.

[IpuBeneHHBIN TIEPEUYCHb METOJOB HE SBIIETCA MCYEpIbIBAOIIMM. B Xxone

HanmrCaHus AUCCCPTAlH HCIIOJIIB30BaJIMCh W HWHBIC IIPUCMBI U CITOCOOBI PACKPBITUA
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oObekTa wuccienoBanus. K ToMmy ke, MX pasrpaHUUYEHHE NPEACTABISETCS BECbMa
YCIIOBHBIM, TaK KaK METOJIOJIOTHYECKasi 0a3a AMCCEPTAIIMOHHOW pabOThl MPEACTABISET
co0ol eNHYI0, B3aUMOOOYCIIOBIICHHYIO CUCTEMY.

HayuyHasi HOBHM3HA HCCJIEIOBAHMS BBIPAXACTCS B TOM, YTO JaHHas pabora
npeacTaBisgeTr coOOl TMepBO€ KOMIUIEKCHOE TEOPETUKO-TIPABOBOE HCCIICIOBAaHUE
Jerajiu3aluy OrpaHUYEHUN TpaB M CBOOOJ 4YelOBeKa U TpakaaHuHa B Poccuiickoii
@enepanuy  Kak €IUHOIO MHCTUTYTA, HMEIOLIET0 HWCTOPUI0 CBOErO0 PAa3BUTHA,
OCHOBaHHUS, MEXAHWU3M M CTaJAUM OCYIIECTBJICHUS, UEIW, 3aJa4d, I[PUHLIUIBI H
(GyHKLIMH.

B paGote oTpaxkeHa CyIHOCTh CAMOT0 MpoIlecca 3aKperieHrs B HOpMax IpaBa u
BHEJPEHHUS B FOPUINUYECKYIO MPAKTUKY JIUMUTOB MEPBI BO3MOXKHOIO IOBEJACHHUS JIMIA B
MIPaBOOTHOLIEHUSAX C Y4YETOM JIWHAMUKU M TpaHchopmanuu nocienHux. [logoOHbIit
MOJXO0/ TIO3BOJIMJ BBIABUTH CYHIECTBYIOIIUME MPOOJIEMBbI B MEXaHU3ME IPABOBOTO
PEryJIMpPOBAaHMS W YCTPAaHUTh UX €LI€ HAa PaHHUX CTAAMSIX, KOTrJa MPOU3BOIUTCS cOOp
NEepBUYHOM WH(GOPMAIMM OTHOCHUTEIIBHO O0OBEKTa OrPAHMYEHUN, OINPEACIIIIOTCS
0COOEHHOCTH M METOJIMKA MTPaBOBOI'O BO3JCHCTBUSI.

OO00CHOBaHO, YTO JieTaJIU3alusl OTPAKAET MEPEX0]] U3 TUNIOCKOCTH (POPMUPOBAHUS
WJICAUIM3UPOBAHHBIX IIPEICTABICHUM, 3aJIyMOK, YCTaHOBOK M PEKOMEHIAlUud B
MJIOCKOCTh (POPMAJIM30BAHHOTO 3aKPEIJIEHUsI 00Ie00S3aTeNbHbIX Il UCIIOJHEHUS U
COOJIIOJICHUS FOPUAMYECKUX TMPEANUCAHUN, OMNPEECSIOIMX KOHKPETHYI0 MOJIENb
IOBEIeHM Jina. B mocnenyromem, Koraa MOAENb 3TOr0 MOBEACHUS BOILIOLIACTCS B
KU3HB, CIEAYET TOBOPUTH YK€ O MaTepUan3alvy TaHHBIX MMOJ0KEeHUM. [JokazaHo, 4To
MMEHHO B (POPMUPOBAHUU pPEATHHOW BO3MOXKHOCTH TE€peXoja OT HACATBHOTO K
MAaTEPUAIBbHOMY, OT UJEHU K MPAaBOBOMY OTHOILICHUIO M BBIPAXKAETCS LIEHHOCTh CaMOM
JIerajnu3anuu.

B pabGote cdopMmynupoBaHO U MpPEACTaBICHO AaBTOPCKOE OMNpEIEICHUE
Jerajv3aly OTpaHMYEHU MpaB U CcBOOOJ 4YelOBEKa W TpaXkJIaHWHA; MPUBEICHO
pasrpaHudeHre (OpMalbHOM M COJEPKATEIbHOW CTOPOH CYIIHOCTH OIpaHHYEHUN
WHIUBUTyJTBHBIX TIPaB JIAIA; Tu(GepeHIIMPOBAHBI TOHITHS «IIPABOBBIC OTPAHUYCHUS)

U «OrpaHHUYCHUS IIpaB U CBO6OII»; OCBCIICHA HpO6JI€Ma COOTHOLICHHA JICraJIn3aliu C
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MPABOTBOPYECKUM U MPABONPUMEHUTEIIBHBIM TPOLECCAMH; OMNPENENICHbl Pa3Iuyus
OTPAaHUYCHHUM MPaB C SKCIUIMKAIIMEH MMMAaHEHTHBIX MPENENOB CyObEKTUBHBIX MpaB U
CBO0OO/I, a TAK)KE€ YMaJICHUEM U YIIEMJICHUEM CYObEKTUBHBIX TIPAB U CBOOOI; OCBEILIEHO
€UHCTBO, pa3liMuus, B3aWMOJICUCTBUE W MPOTHUBOPEUMS] KATETOPHUM Jieralu3aluu,
JETUTUMAIMU U 3aKOHHOCTH OTPAaHUYEHUH MpaB v CBOOO/I; MPOU3BEIEHO COOTHOIIICHUE
MOHATUN «JIETaTU3alMA» U «JIETAJbHOCTbY»; JETaJbHBIM 00pa3oM IMpOaHaTU3HUPOBAHBI
mpoOJIeMbl, BO3HUKAIONIME B XOAC HWHTEPNPETAlMA MaTepUaJbHBIX W (HOPMaIbHO-
IOPUANYECKUX HWCTOYHHUKOB JIETAJIM3allMM  OTPAaHMYECHU; 3aTpoHyTa Tmpolbiema
crieu(puUKN JieTalu3aldd OrPAHUYEHUN 4YACTHBIX U MYOJMYHBIX MpaB JHUYHOCTH;
pPaccMOTpEHa CTPYKTYpa U OCOOCHHOCTH NMPABOOTHOLIEHUH, BO3HUKAIONTUX U3 TpoIecca
jeranu3anuu orpanndeHuid U jap. C y4yeToMm BBISIBJICHHBIX MPOOJIEM U Ha OCHOBE
JETANIbHOIO AaHaJh3a HOPMATHUBHOM ©0a3bl W MPaBONPUMEHUTENIBHOM MPAKTHKH,
UCCJIC/IOBAaHHE KOTOPHIX BEJIOCh B  KOHTEKCTE OCOOCHHOCTEM COBPEMEHHBIX
OOIIIECTBEHHBIX  OTHOILICHHUM, pa3pabOTaHbl KOHKPETHbICE PEKOMEHIAIMU IO
COBEPIICHCTBOBAHUIO IPABOBOI0 Marepuajia M CaMOW METOAMKHU OCYIECTBICHUS
Jlerajv3aluy OTPaHUYEHUs IPaB IpakJ1aH B COBpeMeHHou Poccun.

HayuHass HOBHM3HA HAXOIUT CBOE HEMOCPEICTBEHHOE BBIPAKEHUE B CIICIYIOIIUX
OCHOBHBIX MOJIOKEHUAX, BBIHOCHUMBIX HA 3aIIIUTY:

1. OrpanuyeHuss mNpaB MU CBOOOJ YEJIOBEKA U TPaKJIaHWHA SIBISIOTCS
(dbopManbHO OMpPEACICHHBIMU JIMMUTAMU MEpPbl BO3MOKHOTO TOBEICHUSI CyObEeKTa B
MIPABOOTHOIIEHUSAX, CYKAIOUIMMH BapUaHTbl 3TOr0 TMOBEACHUS W MPU3BAHHBIMU
obecrnieunTh OanaHC mpaB U CBOOO] B XO/I€ OCYIIECTBICHUSI CBOUX 3aKOHHBIX HHTEPECOB
CyOBeKTaMH MPaBOOTHOIIICHUH.

2. Ot orpaHuyeHuidl cieAyeT OTJIMYaTh TAaKUE KAaTErOpUH, KaK yMaJIeHHE U
yIIeMJICHHE MpaB U CBOOOJ, a TakkKe€ MMMAHEHTHBIC MpPEAeNibl 3TUX MNpaB. B mepBom
ciIydae UJET pedb O HEeMpPU3HAHUU CYOBEKTHUBHBIX TPaB B OIMPEACIICHHON WX YacTH,
OTBEPKEHUM 3HAYUMOCTH KOHKPETHOTO CYOBEKTMBHOIO TIpaBa WJIM CBOOOJBI,
MPUHIDKCHUN HX COLMAJIBHOTO 3HaueHus. Bo BTOPOM — O MNPOTUBO3AKOHHBIX HE
JETUTUMHUPOBAHHBIX OOIIIECTBOM JIESHHSIX, CBSI3AHHBIX C JIMKBUAAIMEH OMpPEIeIeHHBIX

npaBoMouui y Jnuna. B TperbeM — 0 coaep)KaTrelbHON XapaKTepUCTHUKE CaMoOro
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CyOBEKTHBHOTO TIpaBa WJIM CBOOOJBI, OTMPEESISIONEH MPEAeNbl ero OCYIIECTBICHHS,
CBOMCTBEHHOMH J1II0OOMY CyOBEKTUBHOMY TPABY.

3. Orpanuuenuss mnpaB u CcBOOOJ NPHOOPETAIOT 3aKOHHBIA  CTATyC
MOCPEACTBOM MX JIEraJIM3alliy, OTBEYAIOIICH MPUHIMIY 3aKOHHOCTH W CBSI3aHHOM ¢
JeruTUMaIeil 00IIecTBOM TaKOW MpOIEAYyphl, CTAHOBICH MpaBoMepHbIMU. [Ipu 3TOM
BOCIIPUSITUE HOPUANYECKON MNPUPOJBLI JETAIM3alUi OTPAHUYCHHUN TOJIBKO C TOYKH
3peHust 0OBEKTUBHOTO MpaBa HEOOOCHOBAHHO CY)KA€T yroJ 3peHUS Ha CYINTHOCTh 3TOM
npouenypsl. Jleranuzanus orpaHUYeHUN BEAET K YCTAHOBJIECHUIO MEPbl BO3MOXKHOTO
MOBEJICHUS JINIIA, TO €CTh MEPHI €ro CyObEeKTUBHBIX TpaB. B mocneaHem ciydae, Hapsiay
¢ opManbHOM, CIeAyeT BBIICIATh COACPKATEIHHYIO CTOPOHY CYITHOCTH JIETaIU3aIiuu
OTrpaHUYEHHM MpaB U CBOOO/I.

4, B kadyectBe O0OBEKTOB OrpaHUYEHUM BBICTYNAIOT Kak  OOIIMeE,
WHJUBUTyaJIbHO HEOMpe/IeJICHHbIC, TaK U MEepCOHU(PUIIMPOBAHHBIC MpPaBa U CBOOOJBI.
[Ipy »STOM 3aKOHHBIE HMHTEPECHI JIMIIA, KaK €ro MpaBOBbIE CTPEMJICHUS, MOTYT
MOABEPraThCs BO3JCUCTBUIO JIETATU30BAHHBIX OTPAHUYECHUM JUIIL KOCBEHHO — MYTEM
HAJOKEHUS JIMMUTOB Ha CYOBEKTHBHBIE TMpaBa U CBOOOJBI, OOECIECUMBAIOIINE
JIOCTUKEHNE YKa3aHHBIX HHTEPECOB.

5. Jleranu3anuio OrpaHUYCHUN TMpaB W CBOOOJ 4YeIOBEeKa W TIpakaaHUHA
cieAyeT UHTEPHpPETUPOBATh B KAYeCTBE JISTUTUMHUPOBAHHON OOIIECTBOM W 3aKOHHOM
npoueaypsl (GopMaau3aluu JUMUTOB MEpPbl BO3MOKHOTO TOBEICHMS JHIA B IEJIX
MOCJIEAYIOIIEN MaTepraanu3ali 3TOM MOJEIU B IIPABOBBIX OTHOILICHUSX. Jleranmm3anus
MpUJAET IOPUAUYECKUN XapakTep OrpaHUYEHHUsSM, 4YTO MOJApa3yMeBaceT COOII0JICHUE
BCEX HEOOXOMMMBIX MPOIEAYP B X0Je UX (PopMann3aiuu, mpeayCMOTPEHHBIX 3aKOHOM.

6. Jleranuzanusi orpaHrueHUN TIpaB U cBOOOA Kak (hopmanu3aiius JTUMHUTOB
MEpbl  BO3MOXKHOTO  TIOBEJCHHUS  BOIUIONIAETCS B IOPUIWYECKOM  HOpME
(oOmeo0s3aTENIbHBIC OTPAHUYCHUS ), U B XOJIC BHIHECEHHUS MPABOMPUMEHUTEIHHOTO aKTa
(uHAMBUAYaJbHBIE OrpaHUYeHHs). Takum oOpa3oM, Jeraau3anus OCYLIECTBISETCS
IBYMs TYTSIMHU: uepe3 IMPpaBOTBOPYECTBO W uepe3 mpaBonpumeHeHue. OgHako
MPABONIPUMEHUTENh BCEr/la HAXOAUTCA B 3aBUCUMOM COCTOSIHUM OT 3aKOHOJIATElIs.

HOCJICI[HI/Iﬁ 00s13aH ¢ IIOMOIIBKO HOPM, BBIPAXKXCHHLIX B 3aKOHEC, IMPCAYCMOTPETH HC
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TOJIBKO COOTBETCTBETCTBYIOIIME IOJHOMOYHS TPAaBONPUMEHHUTENS, HO W JCTAIBHO
perIaMEeHTUPOBATh MPOILECC OCYIIECTBICHUS JIETaIU3allMd OrPaHUYEHUM TMpaB M
CcBOOO/I.

7. Jleranuzamusi OrpaHMuYEHUN TIpaB U CBOOOJ UMEET COOCTBEHHBIH
MEXaHU3M, TMPEJICTABISIONMUNA COOOM  CTPOTrO  YIOPSIOYCHHYIO COBOKYITHOCTH
B3aMMO3aBHCHMBIX 3BEHBEB, OOYCIIABIIMBAIONIUX BO3MOXHOCTh IPAKTHYECKOTO
OCYILIECTBJICHUS 3TOU mpoieaypsl. K aemMeHTam 3Toro mMexaHu3ma OTHOCSATCS HOPMBI
npaBa, OIpEISAIONIME IPOIECCyalbHYIO TOCJEI0BATEIBHOCT  OCYIIECTBICHHUS
neranu3anu, ¢GOpMbI  TaKOM  JEATEIbHOCTH M TOJHOMOYHS  JICTAJU3YIOIINX
OTPaHUUYCHHMS MPAB U CBOOO]I CYOBEKTOB; IOpUANYECKUE (DAKTHI, (aKTHIECKUE COCTaBbI
WIW pealbHass BO3MOXKHOCTh WX HACTYIUICHHUS, JCTCPMHUHUPOBAHHBIC IICISAMU
Jerajqu3alyl OrpaHUYEHUM mMpaB U CBOOOJA, C KOTOPHIMU CBSI3BIBAETCA HAYaJo
dhopmanu3auy JUMUTOB MEPhl BO3MOXKHOT'O TTOBEJICHUS; aKThl peaJIn3allii CBOUX IIpaB
1 00513aHHOCTEHN YIOJTHOMOYEHHBIMU Ha OCYIIIECTBICHUE JIETAIM3alUK CYOhEeKTaMHU.

8. ABTOp BBIICIISIET U pa3iauvacT POpMaTIbHO-IOPUANUECKUE U MAaTEpUAIIbHBIC
OCHOBaHUS  JICTAJM3AallMd  OTPAaHMYCHUH, OOBEKTUBHPYIOIIHME  HEOOXOIUMOCTH
MPOBEJICHUS ATOM MPOLIEAYPhl U HE JOMYCKAIOIUE BO3MOKHOCTh €€ HCIO0JIb30BaHUS B
KauecTBe Crocoba MOJUTHYECKON OOphOBI WM CPEJCTBA YAOBICTBOPEHHUS YACTHBIX
HMHTEPECOB.

K dbopmanbHO-IOpUINYECKUM OCHOBAHMSM JIETaIN3allMd OTPAHUYCHHUM CleayeT
OTHOCHUTBH HOPMBI IIpaBa, IMO3BOJISIONINE TIPOBOIUTH ATy MPOLIEAYPY, YCTaHABINBAIOIINE
eI W TIPUHIUIIEI OTpaHUYEHUH TpaB W CBOOOJa. MarepualibHBIMH OCHOBaHHUSMU
JeTalu3alyd OrPAaHUYCHUN MpaB M CBOOOJ YEIOBEKA W TpaKJaHWHA SBIISTIOTCS
peagbHble JKHU3HCHHBIC IMOTPEOHOCTH, MPOJUKTOBAHHBIE PA3IUYHBIMH  BHIAMH
MPOIIECCOB COLMAIBHOM JICSITEILHOCTH W TOJYYCHHBIM B COOTBETCTBUU C HUMU
COLUAIBHBIM OIBITOM B 3KOHOMHYECKOW, MOJTUTUYECKON, TYXOBHO-HPAaBCTBEHHOU WU
CIIeUAIbHO-FOPUANYECKOHN cepax.

9. Jleranuzanus orpaHUYEHUN TpaB U CBOOOJ uYeOBEKa M Tpa)kJaHWHA
JOJDKHA OBITh TECHEWIIMM Oo0pa3oM CBsi3aHA C JICTUTUMAIMEd M 3aKOHHOCTHIO.

HCFaHI/ISaHI/ISI npuaacT MaTCpruaJIbHO-IIPABOBYIO (l)OpMy JEruTHUMaNnuu, SABJIIACH €€
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IOpUANYECKOl TapaHTHeil. OJHOBPEMEHHO C 3TUM 3aKOHHOCTh, KakK OOIIEmpaBOBOM
MPUHIINII, BhIpaXXaeTcsa B TpeOOBaHMM O HEOOXOIUMOCTH COONIOJCHHUS HOPM TpaBa B
XOJI€ TPOBEACHMS JIEraJM3allid OTPaHUYEHUN MpaB U CBOOOJ, YIOJIHOMOYEHHBIM Ha
MIPOBEICHUE 3TOM MpPOLEAYpbl CyOBEKTOM. 3aKOHHOCThb JOJDKHA OBITh OCHOBaHa Ha
JETUTUMHOCTH, T.€. TIOHMMAaHUU JIOAbMH IIEHHOCTH 3aKOHa M HEOOXOAMMOCTH €ro
cobmoaenus. B To ke Bpems, 3aKOHHOCTb, BOCIIPHHUMAaeMasi B KaueCTBE MOJUTHKO-
MIPaBOBOTO PEXHMMa, HYXKIAETCS B JIETAIM3alMd OIPAaHUYEHUH MpaB U cBOOOA — A
o0OecrieueHUsT paBHONpABUs BceX CYOBEKTOB INPaBOBBIX OTHOUIEHWH. Bocmpusrtue
Jerajv3alid BHE MOJOOHOIO COOTHOIIEHHUS BEIET K AaBTOPUTAPU3MY BIACTH U
COLIMAJIbHBIM KOH(JIMKTaM, YTO IMPEICTABISAETCS HEJOMYCTUMBIM U NaryOHbIM Kak JUIs
oO1iecTBa, Tak U AJ1sl TOCY1apCTBa.

10. OrtBeuas psAxy HEOOXOAMUMBIX KPUTEPUEB, JIEraln3alis OTPAHUYCHUH TIPaB
U cBOOOJ JOJKHA BOCHPUHUMATHCS KaK OJlHA U3 (POPMaIbHO-IOPUINYECKUX TrapaHTUH
npaB ¥ CBOOOJ 4esoBeKa U rpakJaHMHa. CHCTEMHBIH aHaIU3 3aKOHOJATEIbCTBA U
aktoB Koncturynnonnoro Cyna P® mo3Bosimil aBTOpY OTHECTH K TAKUM KPUTEPUAM
3aKOHHOCTb; CIIPaBEIJIMBOCTh; HEIOMYCTUMOCTb IPOU3BOJBHOM W HEOOOCHOBaHHOM
Jerajv3aly OTpaHUYEHHI; YCTAHOBJIEHHE Kpyra TeX MpaB U CBOOOJ, KOTOpbIE HE
MOI'YT OTPaHUYMBATBCS; HEAOIYCTUMOCTh OTPAHUUYEHHMS IIpaB M0 IPU3HAKAM pPaCcOBOU,
PEIUTHO3HOM W HAUMOHAJIBHOM MPUHAJIEKHOCTH; aIEKBATHOCTH JIETAJIU3YEMbIX
OTpaHUYECHUI COLMATBLHO HEOOXOJUMOMY pe3yJbTaTy; HEAOMYCTUMOCTh HCXOIUTh
TOJIbKO M3 (OpMalIbHBIX OCHOBAaHMH OrpaHWYEHHs] MpaB U CBOOOJ, HE 3aTparusas
KOHKPETHBIE >KM3HEHHBIE OOCTOATENbCTBA; HEIOMYCTHUMOCTb JIMIIEHHUS BO3MOKHOCTH
3aKOHHBIM 00pa3oM 3alllyaTh CBOM IMpaBa U CBOOOBI; UCKIIOUEHHUE HMCIIOIb30BaHUS
Jeranu3alii OrpaHUYEHUN B Ka4yeCTBE CPENICTBA IMOJMTHYECKOW OOpPHOBI;, CTpPOTHi
MpoliecCyaIbHbIN MOPSAIOK OCYIECTBICHHUS JIETaIU3allui OrpaHUYEHUH MpaB U cBOOO;
HEOOXOMMOCTh y4yeTa OOIIECTBEHHOTO MHEHHs B X0/€ (hopMaau3aluu JIMMUTOB MpaB
U CBOOOI.

KpomMe TOro, aBTop MNOAYEPKMBAET, 4YTO JETAJIM3alMs OTPAaHUYEHUW BCEraa
NOJDKHA ~ BOCIPUHMMATBCS B KAauyeCTBE  MCKIIOYMTENBHOM  NpPOLENypbl, T.€.

OCYHICCTBIATBCA TOJIIBKO B TEX Cly4dasdX, KOIrJa HHBIC TCXHHUKO-IOPHIHYCCKHUC U
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COLIMaJbHBIE CPEACTBA HE MOTYT OOECIEeYUTh HEOOXOIUMOTr0, COLUHUATIBHO IMOJIE3HOTO
pe3yJbTara.

11. OcHOBHbIM  CyOBEKTOM  JIeTalM3allMM  OTPAHUYEHUH  BBICTYHAET
roCyJ1apCTBO, KOTOPOE MOKET JIEJIETUPOBATh YaCTh CBOMX IOJHOMOYMH B yKa3aHHOU
chepe mocpeACTBOM (eAepaIbHOro 3akoHojaarenbcTBa. Ilpu  3ToM  popmamu
JerajJu3aluyd OTPAaHWYCHUM BBICTYNAIOT HE TOJBKO (pefepaabHble 3aKOHBI, HO U
IIPUHATBIE HAa HMX OCHOBE II0J3aKOHHBIC HOPMATUBHBIC INPABOBBIE AKTHI, a TaKKe
COOTBETCTBYIOIIME MM INPABONPUMEHUTEIBHBIE AKThl CIELUAIBHO YIIOJHOMOYEHHBIX
opraHoB my0au4yHO# Biactu. B aTom cmbiciie nonoxenue 4.3 c1.55 Konctutynuu PO o
TOM, YTO «IpaBa U CBOOOJABI MOTYT OBITh OrpaHUYEHBI (PelepalbHBIM 3aKOHOMY,
clieyeT MOHHMMAaTh OTHOCHUTEIBbHO HOPMATHUBHOM (00I1€00s13aTENbHOM) Jerain3aum.
[IpaBa 1 cBOOOMIBI KOHKPETHOTO TPaKJAaHWHA OTPAHUUYMBAIOTCS AKTOM HPHUMEHEHUS
IIpaBa Ha OCHOBAHUU 3aKOHA.

12.  OmpepeneH psa peKOMEHAANMNA IS OCYIIECTBIISIOMIUX JIETATH3AIIIO
OrpaHUYEeHHUI NPaB U CBOOOJ YEJIOBEKA M I'PAXKJAHWHA OPraHOB U JOJIKHOCTHBIX JIMII.
Tak, B Xxone Jeraqu3alydyd OTPAaHUYEHHUM IMpaB M CBOOOJ ueIOBEKa M Ipa)kIaHHUHA
YIOJIHOMOYEHHBIN B OCYILIECTBICHUHU JAaHHOU MPOLEAYPhl CYOBEKT J0HKEH OTBEYaTh Ha
CIIEAYIOIIME OCHOBHBIE BOIIPOCBHI: YbW IIpaBa JOJDKHBI OTPAaHUYMBATLCA B IIEPBYIO
ouepesib, KakoBa JOJKHA ObITh CTENEHb TAKOW JIMMHUTALIMH, KaK MOBJIUSET JeTraanu3aius
OorpaHu4eHuii Ha (aKTUUEeCKOoe ToBeAeHHE CyOBeKTOoB B ganbHeimem? Ilpu
pa3pellieHud A3THUX BOIPOCOB HEOOXOJUMO YUMTHIBATh Clenyroue (akTopbl:
OCOOEHHOCTH MPAaBOBOIO CTAaTyca HOCHUTENS JIMMUTUPYEMBIX TIIpaB W CBOOOI B
KOHTEKCTE€ €ro IIPaBOBBIX BO3MOKHOCTEM; NPUMAT HWHTEPECOB JMYHOCTH HAJ
MHTEpecaMu rocyAapcTBa U OpraHU3alUi MyOJIMYHON BIACTH B BUAY MX M3HAYAJIBHOTO
HEpaBEHCTBA; HEOOXOAMMOCTb 3alllUThl, B MEPBYIO OYEpEb, JUUYHBIX MPaB JHUIA IO
CPaBHEHHUIO C IMpaBaMU U CBOOOJAaMHU B COLIMAIbHO-3KOHOMHUYECKOM, MOJUTUYECKONU U
KyJIbTYpHOH cdepax; co3laHue KOMIICHCUPYIOUNIMX JUMUTALMI0O [paB U CBOOOJ
MMPAKTUYECKA OCYIIECTBUMBIX BO3MOYKHOCTEW [UISl 3alUTHl 3aKOHHBIX HHTEPECOB
HOCUTENII OrPaHUYMBAEMBIX IIpaB; JaHHBIE CHCTEMHOIO aHAJIN3a KOHKPETHBIX

HpaBOOTHOIﬂeHHﬁ, Ha KOTOPBLIC MOI'YT OKa3aTb HWJIM YK€ OKAa3bIBAIOT JIMMHUTBI MCPLI
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BO3MOJKHOTO moBeneHus. [Ipu 3ToM HE0OXO0AMMO HCKIIOYUTh WU MHUHUMHU3UPOBATH
HCIIOJIb30BaHUE MeToaa COLIMAIBHOTO JKCIIEPUMEHTA, IIPOTUBOPEYAILETO
UCKITIOUMTEIILHOMY XapakTepy Jeraju3alii OrpaHHYeHUN MpaB U CBOOOJA B MOJb3Y
UICATIM3UPOBAHHOTO MOJEIUPOBAHUS U MBICIICHHOT'O SKCIIEPUMEHTA.

Teopernueckass W mNpaKTH4YecKasi 3HAYMMOCTb PaldOTBI ONpPEAEISIETCS
HOBH3HOM TIIOJyYEHHBIX pe3yJbTaToB. IIpOBENEHHBI CHCTEMHBIM AaHAIU3 W
c(hOpMyIIMPOBAHHBIE TIO €r0 UTOTaM BBIBOJBI Pa3BUBAIOT U JOMOJHSIOT MPEICTaBICHUS
0 JieraJiu3alliy OrpaHUYeHUI MPaB U CBOOO/I YeJIOBEKa U Ipak/IaHHHA.

Ha ceromHsmHuii JI€Hb TEOPETUKO-METOJIOJOTUYECKOE OTPAXKEHUE Ipolecca
(dbopmanu3auu JUMUTOB MEPhI BO3MOXKHOTO MOBE/ICHUS JTUIA B TPABOBBIX OTHOLICHUSIX
TpeOyeT 0oJiee TIIATENbHOIO MOAX0/1a, HEXKEIHU YEM 3TO MPEICTABICHO B COBPEMEHHOM
opuanueckoil Hayke. [IpenyioxkenHas B paboTe KOHUECHIMS MPUBHOCUT ONPEIeICHHbBIN
BKJIaJI B HAy4YHYIO pa3pabOTKy MpoOJieM TEOpUU TOCYIapCTBa M IpaBa, OTPACIIEBBIX
IOpUMYECKUX HAyK, MOJUTOJIOTMH W (¢uiocopuu. Pe3ynpTaThl AMcCepTallMOHHOTO
UCCJIEIOBAHMUSI MOTYT OBITh HMCIOJIb30BaHbl B KauyeCTBE TEOPETUYECKOM O0asbl Mpu
M3YYCHUU CIIOKHBIX CUCTEMHBIX IOPUINYECKUX 0OBEKTOB, B TOM YHCIIC Ha CTHIKE HAYK,
a TaKXe ABJISATHCS OCHOBOW JJISI MHBIX AUCCEPTAMOHHBIX UCCIECAOBAHUMN MO CMEKHBIM
TEMaM.

Marepuansl auccepTaliii MOTYT HAaWTH CBOE MPAKTUYECKOE NMPUMEHEHHE IPU
pa3paboTKe AalibHEWINEeN cTpaTerud npaBoBoro passutus Poccun. IlpencraBnenHas
JTOKTPUHAJIbHASI MOJIENIh OKXKET HEOOXOANUMYIO MTOMOIIh MPABOTBOPUYECKUM OpraHaM U
MPaBONPUMEHUTEINIIM, KOTOPBIE JOJKHBI COIJIACOBBIBATH padoTy 1o (opmanuzanuu
JUMUTOB MEpPhl BO3MOXHOTO TIOBEACHUS TPaXJaH JUIIL C OOBEKTUBHO
CYIIECTBYIOIMMHA  TOTPEOHOCTSIMU, TPU  OTOM  MPOCIEKHBAST  COOTBETCTBHUE
dbopManu3yeMbplXx  JUMHUTOB  3aKpEIUICHHBIM  TIPUHIMIIAM B MEXKJIYHAPOIHBIX
HOPMATUBHO-TIPABOBBIX AKTaX M MPOUCTEKAOIMM U3 cmbicna Koncrutynuu
Poccuitickonn @enepaunun. Bce 3T0 B COBOKYITHOCTH MO3BOJMUT IOBBICUTH KayeCTBO
HOPMAaTHBHO-TIPABOBOTO ~ MaTepvalia M  IOPUAWYECKOM TPAKTUKU B  00JacTH

0003HAaYEHHBIX BOIIPOCOB.
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CreneHb /J0OCTOBEPHOCTH M anpodamms Ppe3yJbTaTOB HMCCJIeI0BAHUS.
Pe3ynbpTaThl nHCCEpTalMOHHOIO MCCIEIOBAHUA HEOAHOKPATHO JOKJIAJbIBAJIUCh U
oOcyXnanuch Ha 3acelaHusix kadenapsl Teopuu rocynapctBa u npasa ®I'bBOY BO
«CapaToBCKasi TOCYy/JapCTBEHHAsl IOPHUINYECKAs] aKaJeMHs», Tle Oblaa MOArOTOBJICHA
HacTosIIass paboTa W OCyHIeCTBICHO €€ peleH3upoBaHue. OCHOBHBIE BBIBOJBI U
MOJIO’KEHHUS TUCCEPTAIMOHHOTO UCCIIEIOBAHMSI HAIIIM CBOE OTPAXXEHHUE B IMyOIMKAIMSIX
B Pa3JIMYHBIX HAyYHBIX MEPUOJUYECKUX KypHajax, B TOM uuclie BKIIOUeHHbIX BAK
MunucrepctBa obpazoBanusi u Hayku PD B «llepeueHb peneH3upyeMbIX HayYHBIX
W3aHuM, B KOTOPBIX JOJDKHBI OBITH OMYOJIMKOBAaHBI OCHOBHBIE HAyYHbBIE PE3YyJbTaThl
IUCCepTalnii HA COUCKAHHUE YYEHBIX CTENEHEN KaHAuAaTa U JOKTOpa HAYK».

OTnenpHbIE MOJIOKEHUSA, COJAEpIKAIMECs B JUCCEpPTAlMM, JIOKIAJbIBAINCH WU
oOcyxnamuck B pamkax |V Bcepoccuiickoil HayYHO-NIPAaKTUYECKOW KOH(pEpeHIUU
MOJIOJIBIX YYEHBIX, ACIHUPAHTOB M CTYIEHTOB «AKTyaJlbHbIE BOMNPOCHI COBPEMEHHOM
opuanueckoir Hayku» (bamakoBo, 7 gexabps 2012 r.); Illecteix «CapaToBcKuX
npaBoBbIX uyTeHUsAx» (CaparoB, 19-20 centsi0ps 2013 r.); MexayHapoaHOW Hay4HO-
MpaKTUYECKON KOH(pepeHINH «PeBOMIONUS KaK IIUBUIN3AIMOHHBIN (DeHOMEH: UCTOPHS,
ypoku, coBpemeHHOCTb» (bamakoBo, 9 wHos0ps 2013 r.); V MexayHapogHom
KoHCTUTYITMOHHOM (hopyme (Caparos, 17 mexabpss 2013 r.); XIlII MexnynapoaHoi
Hay4YHO-TIPAKTUYECKON KOH(pepeHunu « Tpaauiry 1 HOBAllUU B CUCTEME COBPEMEHHOTO
poccutickoro npaBa» (Mocksa, 4-5 anpens 2014 1.); MexayHapoIHOM MOJIOACKHOM
HaydHoM ¢opyme «JlomonocoB» (MockBa, 7-11 ampens 2014 r.); MexayHapoaHom
HaygyHoM ¢opyme «Kyrapunckue urenus-2015» (Mocksa, 2-4 ampens 2015 r.);
MexBy30BCKOM, HAYYHO-TIPAKTHYECKOW KOH(MEpPEHIMU «AKTyalbHBIC MPOOJIEMBI

poccuiickoro kKoHctTutyuuonanusmMay (Kamuuunrpan, 14 anpens 2015 r.) u ap.

OCHOBHOE COJAEPXAHUME PABOTBI

Bo BBeneHum 00OCHOBBIBAa€TCS  aKTyaJbHOCTh TEMbl  HCCJEIOBAHUS,
aHAMM3UPYETCS CTEMeHb €€ HaydHOW pa3paOOTaHHOCTH; OMPEACISIIOTCS OOBEKT U

npeaMeT, a TakKXKE LOCIM MW 3addadd; XapaKTCpU3yCTCAd MCTOAOJIOTUA W MCETO/AbI
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WCCJIEIOBAHMs; PACKPBIBAIOTCA Hay4dHas HOBU3HA M (POPMYTUPYIOTCS OCHOBHBIE
MIOJIOKEHUS, BBIHOCUMBIE HA 3allUTy; OTPAXaeTCcsl TEOpPEeTHYecKas M IpaKTHYecKas
3HAYUMOCTh JUCCEPTAIIMM; MPUBOJATCA JaHHbIE 00 anpobaruu pe3yabTaToB
UCCJIEIOBAHMUS.

I'naBa nepBasi «OrpaHn4enne nNpaB M CBOOO YeJIOBEKA U IPAKIAHUHA KaK
COLMATbHBIA HHCTHTYT» COACPKUT TPH maparpada.

B nepeom napacpagpe «HMcmopusa ozpanuuenuil npaé u ce0000 ueiogeka u
zpaxycoanuna 6 Poccuwy» paccMaTpuBaeTCs TEHE3UC MCTOPUYECKOTO PA3BUTHS
dbopManM3aMy JTUMUTOB MEpPbl BO3MOKHOTO IIOBEJEHUS YEJIOBEKA B POCCHIICKOM
roCcy/lapCcTBe, a TaKXe pACKpbIBAalOTCA Haubosee oOmmMe U, B TO XKE Bpems,
crenupuUeckrie 3aKOHOMEPHOCTU JAaHHOTO HMHCTUTYTa B PA3IUYHBIX HCTOPUUYECKUX
MepuoIax.

VYCTaHOBIEHO, YTO HWHCTUTYT JIETAIM3AallMM OrPAaHUYEHUH MpaB M CBOOOX
YeJI0BEKa B POCCUKCKOM rOCYJapCTBE MOSIBUIICS HA 3TAIE €r0 UCTOPUYECKOTO pa3BUTHS,
CBA3aHHOIO ¢ (QopManu3alMel caMux IMpaB M CBOOOJ 3aKOHOAATEIbCTBOM. B
3aBHCHUMOCTH OT MUCTOYHUKOB, XapakTepa U 00beMa OrpaHMUEHUN cieayeT 0003HAUYUTh
HECKOJIbKO UCTOPUYECKHX BEX:

— OrpaHuYeHus, yctaHoBieHHble Pycckoi [IpaBnor u npuHATEIMU Ha €€ OCHOBE
CynHbiMU U Y CTaBHBIMU TPaMOTaMU;

— JIerajqu3anus OrpaHMYeHHl mpaB U CBOOOJ B mepuoj 0Opa30BaHUs €IMHOIO
MOCKOBCKOr0  IIEHTPaJIM30BAaHHOIO TrocynapcTBa U (OPMUPOBAHHMS  COCIIOBHO-
MpeACTaBUTENbHOW MOHapxuu B Poccum (spkumu npumepamu sBIsioTCs CyneOHUKA
Wsana Il u VBana IV «I"po3Horoy);

— OrpaHUYEHHE MpaB W CBOOOJ TpakAaH SMOXH abcooTh3ma (HauMHas C
CobopHoro Yioxenus: 1649 r. — 1o kpecTbsiHCKOH pedopmbl Asiekcanzpa ll);

— nepuoj, «koHTppedopm» Anekcanapa I, o3HaMeHOBaBIIHIACS CYIIECTBEHHBIM
YCUJICHHEM OTPaHUYUTENILHOTO XapaKTepa Mpasa,;

— oran npasienHuss Huxonas |l Ha 3akate Poccuiickoit imnepun, npuBeamui k
peBomonnu 1917 rona u OKOHYATENBHOMY CJIOMY (OPMBI MPAaBICHUS U TIOJIUTHUKO-

IIPpaBOBOI'O PEKHUMA,
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— OTpaHUYEHUS MPaB M CBOOO B IEPHUO]] BOGHHOTO KOMMYHH3Ma U TPAKITaHCKOM
BoMHEI B Poccuy,

— JIerajau3aius orpaHndeHuid nepuoaa Benukoit OTeuecTBEHHOUN BOWHBI,

— OTPaHUYCHHUS TIPaB U CBOOOJ TPaXKJaH B MEPUOJT «PA3BUTOTO COLIMATU3IMAY;

— COBpPEMEHHBIN ATall Jieralu3allid OTrPaHUYEeHU TpaB U CBOOOJ yelIOBEKa U
rpaxxnanuHa B Poccuiickon denepannn.

CraHOBIEHME HMHCTUTYTa OIPAaHWYEHUM MpaB M CBOOOJ H3HAYAIBHO OBLIO
CONPSKEHO C MMYIIECTBEHHBIM M COLHMAIIBHBIM PAcCIOCHUEM HaceneHus. B mpouecce
cBoero (opMHUpOBaHUS 3aKOHOAATEIBCTBO  BBHIMIOJHSAJIO, B TMEPBYKD  OUYEpE.lb,
KapareiabHble (DYHKIIMHM, YyCTaHaBIMBasg IOPUIUYECKHME CAHKIMHU 34 COBEPIICHHBIC
nmpoctynku. Bmecte ¢ TeM, 3aKOH HE MOT OXBAaTUTh BCETO MHOTO00pa3usi OTHOIICHUN B
obmiectBe. BeneacTBue ATOro MHOTHE OTPAHUYEHMSI HOCUJIM Ka3yallbHBIM XapakTep, a
X Jeranu3anus ObUla CBsi3aHA HE CTOJNBKO C  (POpMalIbHBIMH, CKOJIBKO C
MaTepUAIbHBIMM ~ MCTOYHHKAMH. OOpa3oM JKU3HHM, TPATUIUSIMU U  OObIYAsIMH,
AKOHOMMYECKOH U KyJIbTYPHO-HPABCTBEHHOM HEOOXOAMMOCTBIO, PEJTUTHEN U T.I1.

Ycunenne UEHTpaIM3aluy BJIACTH IIPUBEJIO K TOMY, YTO B 3TOT IIEPEUYCHb
HMCTOYHUKOB JOOABIISIETCS TMOJUTHYECKAsi COCTABIISIIONIAs, OCHOBaHHAs Ha 3alllUTe
MHTEPECOB TOCMOJCTBYIOIIETO Kiacca. C TEUEHHMEM BpPEMEHU OTpaHUUYEHHUS TpaB U
CBO0O/I 3aBHCHUMOI'0 HACEJICHUS! YBEIWYUBAINCH, a BJIACTBYIOIIMX CJIOEB, HAMPOTHUB,
YMEHBIIAUCH.

DKOHOMHUYECKHE, MOJUTUYECKUE U COLMAIbHBIE YCTYNKH Ha Pa3HbIX MEPHOJaX
MOXHO Tpu3HaTh (PparmeHTapHbIMU. OHU CMEHSUIUCh YCTaHOBJIGHHEM elle Ooliee
CTPOTUX TMOJUTUKO-MIPABOBBIX PEXUMOB, MPUBEAINIMX CHayajga K MEPBOM PEBOJIIOLIUU
1905-1907 romoB, a 3aTreM K OKOHYATSIHHOM JIMKBUIAIIMM CaMOJICPKABUSA M
3aBepuieHus dnoxu Poccuiickon Mmnepun.

N30upaTenbHOCTh OTPAaHWYEHUN TMpaB U CBOOOJ COXpaHWIACh U B TEPUOJ
BOCHHOTO KOMMYHU3Ma. V3IUIITHSS KECTKOCTh TUX OrpaHUYEHUMN, CTIOCOOCTBOBABIIIAS
ycuseHuto BiactTu CoBETOB, MpUBENa K 3JI0YNOTPEOJICHUIO BIACTHBIMU TTOJTHOMOYHSMHU
HAa MECTax M YLWEMJIICHUIO MpaB IpaxaaH. Penpeccuun, mpoapa3BepCTKa U UHBIE MEPDI

CKHUCKIIOYHUTCIIBHOI'O XapaKTEpay» IMPHUBEIIN K MAacCOBOI TH0OeI HACEICHHS.
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Jleranu3amusi OrpaHUYEHUN IEPUOJA «PA3BUTOrO COLMAIN3MAY» TAaKKE HMEIa
CBOM OCOOEHHOCTU. DTO, B YACTHOCTH, OTPaHUYCHHS OOJNBIIMHCTBA UMYIIECCTBEHHBIX
IpaB, CBSI3AHHBIX C HEMPU3HAHMEM YacCTHOW COOCTBEHHOCTH; MOJUTHYECKas IIEH3Ypa;
OrpaHUYEHMs] Ha BBIE3J 3a MpPEAENbl CTPaHbl M BBE3J Ha €€ TEPPUTOPHIO; CUIIbHAS
UCOJIOTUYECKAsl COCTABIISIONMIAS U T.I1.

Bo emopom napacpaghe «IOpuduueckana npupooa 02paHudeHuil npas u
€80000» TIPOBOJUTCS CTPYKTYPHO-CEMAHTUUECKHUI 1 (pOPMaATbHO-IOPUINIECKUI aHATN3
KaTeropuyu OrpaHUYEHUs MpaB U cB0OOJ. B pabore oTMeuaeTcs, YTO BO MHOTOM Ha
ONpeJeNeHNE CYITHOCTH CAMUX OTPAaHUYEHUI OKa3bIBAIOT BIMSIHUE MUPOBO33PEHUECKHE
NO3UIMM aBTOPOB, OTCTAWBAIOIIMX Ty WIM HMHYIO KOHIenuuio. Bmecre ¢ Tem,
BBIBOJIUTCSI HauOoJIee YHUBEPCAIBHBIM NOAX0/ K HHTEPIPETALlMY OTPAHUYEHU MIpaB U
CBO0O/I, MTO/1 KOTOPBIMU CIEAYET MOHUMATh YCTAHOBJIEHUE JTUMUTOB MEPBI BO3ZMOXKHOTO
MOBEJ/ICHNUS JIMIIA B paMKaX IPaBOBBIX OTHOILIEHUH.

[logHAT BOHPOC OTHOCUTENBHO OOBEKTOB BO3JACHCTBUSA OrpaHUYeHHdl. B
YaCTHOCTH, OTMEYEHO, YTO B POJIM TAKUX OOBEKTOB MOTYT BBICTYNaTh KaK CaMU IpaBa U
cBO0OO/IBI, TAK U MX OCYILIECTBJICHHE Ha mpakTuke. Korga peub ujaer o0 orpaHudeHUH
npaB U cBOOOJ, 3aTparuBaeTcsl MPaBOCHOCOOHOCTH JIMIA, KOrJa — 00 OrpaHHYE€HUU
peanu3alyy 3TUX MpaB — 00 orpaHudYeHUM neecrnocoOHOCTH. CyOBheKTUBHBIC TIpaBa U
CBOOOJIbI HEMBICIMMBI 0€3 MPaBOBBIX OTHOUIEHWH, B KOTOPBIX M€pa BO3MOKHOTO
MOBEJEHUSI HAXOJUT CBOE MPaKTHYECKOoe ocyuiecTBiaeHue. Takum oOpazom,
(GOpMyJIMPOBKHU «OTpaHUYEHUE MIPAB» U «OIPaHUYCHHE pealIn3alluy MpaBy SBIISIOTCS HE
MCKITIOYAIOIIMMHU, a B3aUMO/IOTIOIHSIOUUMU APYT Ipyra.

Hapsiny ¢ orpaHuueHusiMH TpaB W CBOOOJ CJEIyeT BBLACIUTh KATETOPUIO
MMMaHEHTHBIX TpeAesioB mpaB Hu cBoOoa. Peubr waer o coaepkaTenbHOR
XapaKTEepUCTUKE CYOBEKTUBHOTO MpaBa WM cBoOoiabl. Kaxpoe mpaBo uiau cBobOoaa
JUIA UMEET CBOE BHYTPEHHEE COJEP>KAHME, BBIXOJ 3a MPEAENIbl KOTOPOr0 MMEHYETCS
37I0yNOTpPeOJIEHUEM TMPaBOM, TO €CThb €ro MCIOJb30BAHMEM HE MO COIUAIbHOMY
HazHaueHuto. Koria peub uner 00 MMMaHEHTHBIX MpeAesiax — 3TO 03HaYaeT YTOUHEHUE
CoJepKaHusl TpaBa, KOrJa 00 OrpaHMYEHUAX — MOJpa3yMeBaeTcs Jerajin30BaHHAs

JUMUTalOusA, TO €CTh CYKCHHUC M3HAYaJIbHO MPEAYCMOTPCHHBIX BAPUAHTOB BO3MOKHOI'O
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MOBEJICHUS JIMI]a B MPABOOTHOLIEHUU. VIMMaHEHTHBIE Mpeaesibl €CThb Yy KaXJI0oro
CYOBEKTUBHOTO IpaBa WM CBOOOJBI, OJHAKO HE KaXJ0€ CyOBEKTHBHOE IMPaBO WU
CBOOO/TY IOITyCTUMO OTPaHUYUBATb.

B o6o3nauennom maparpade naeTcsi CpaBHHUTEIBHO-TIPABOBAas WHTEPIIPETALIUS
MOHATUN «OrpaHUYEHUE», «yMAJICHHE» U «ylleMJIeHHe» mpaB M cBoOoa. Eciam mon
«OTpAaHUYEHHUEM)»  [OHUMAETCAd  JICWCTBHE, HANpPABICHHOE HAa  YCTAHOBJIEHUE
JOIYCTUMBIX MPEAENOB, ONPEACIAINIMX HOPMY BO3MOXXHOIO IOBEIEHUSA, TO
«YMAJICHUE» TOJIPa3yMEBAET MPEYBEINYEHNE HUUYTOKECTBA MPEIMETA, NMPUTAHUE EMY
Ype3MEPHO MAJIOTO 3HAYEHUS, CHUKEHUE ero poiin. CleoBaTenbHO, OrpaHUYEHUE ITpaB
— 9TO YCTaHOBJICHHE JTUMHUTOB MEPhl BOBMOXHOTO MOBEJICHUS, PU3BAHHOE 00€CTICUNTh
dbopMalibHOE pPAaBEHCTBO B MpaBax M CBOOOJaX, B TO BpeMs Kak yMalieHHe — 3TO
HEMpU3HAHUE CYOBEKTUBHBIX TMPaB B OMNPEICICHHOW WX YacTH, OTBEPKEHUE
3HAYUMOCTH KOHKPETHOTO CyOBEKTUBHOTO MPaBa UM CBOOO/IBI.

B cBowo ouepenb, yleMJIeHUE MpaB, B OTIMYME OT MX JIETaJIU30BaHHBIX
OTPaHUYCHUM, SBIACTCS MPOTUBO3AKOHHOMN JIUMUTAIIMEH MEPhI BO3MOYKHOTO TTOBEJCHUS
JULA, KOTOpas OCYIIECTBIISIETCA B MPOTUBOPEYHE C JIEUCTBYIOIIMMH MPUHIUIIAMHA
npaBa. K mpumepy, nuMuranus B mpaBax MO MpU3HAKaM PacoOBOI0, HAILIMOHAJIBLHOTO
MIPOUCXOXKJICHUS WU PEIIUTHO3HBIX YOSKIECHUHN, UTO SBISECTCS HEIOMYCTUMBIM.

B nanHoMm maparpade auccepTraluy TakXe MOJHUMAETCS BONPOC COOTHOILIECHHUS
KAaTeropuii «orpaHuYeHus] IpaB U CBOOOI» U «IIPABOBBIX OrpaHu4eHuin». OTMmedaercs,
YTO OrpaHUYEHUS MIPaB U CBOOO/] YEIOBEKA U TPaXkKJTaHUHA MOTYT OBITh KaK MPaBOBBIMH,
TaKk ¥ BHENPABOBHIMU (OCHOBBIBATHCS Ha OOBIYASAX, PEIMTHO3HBIX YOCXKICHUSX,
MICUXOJIOTUYECKUX YCTAHOBKax U T.I.). BmecTe ¢ Tem, NpaBOBble OTPaHUYEHUS] MOTYT
KacaThCsl HE TOJIBKO MpaB W CBOOO] MHAMBHUAA, HO, K MPUMEPY, MOTHOMOYHI OPraHOB
rocyaapctBa. Takum oOpa3oM, TEPMHUHBI «OTPAHMYEHHUS TPaB U CBOOOJ 4YeIOBEKa U
rpaXIaHUHA» W «IPABOBbIE OrPAaHUYEHUS» MOTYT COBIAJaTh, HO HE SBIISIIOTCA
TOXECTBCHHBIMH.

Tpemuit napazpagp «Coomnowienue necanuzayuu, JaAeZUMUMAUUU U
3AKOHHOCMU O02PAHUYEHUIl NpaAé U Cc60000» KACACTCS E€AUHCTBA M Pa3IU4HM

YKa3aHHBIX KaTeropuil MPUMEHUTENBHO K MHCTUTYTY OIpaHMUYEHUMN MTpaB U CBOOO/I.
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YcTaHOBNIEHO, UTO B COBPEMEHHOM IOPUANUECKON HAYKE TEPMUH «JIETaTU3aLUs»
MMeEeT pa3jfyHble MOJIXO0Jbl K CBOCH MHTEPIIPETAlMU B 3aBUCUMOCTH OT KOHKPETHOMN
oTpaciii IpaBa, TO €CThb PacCMaTPUBAETCA JIMIIb B KOHTEKCTE OTAEIbHBIX IPaBOBBIX
UHCTUTYTOB U HOpM. OJHOBPEMEHHO C 3THUM JIeTAJM3alMs A0 KOHIIA HE H3yueHa B
oOuiereopeTnyeckoM cMmeicie. Jleranuzanus, B HaubOoee o01eM BUE, OApa3yMeBacT
noa coOoM mpolecc MNpUAAHUS IOPUIWYECKOM CHIIBI KakoOMy-JIHOO JOKYMEHTY,
JEHCTBHIO, TOATBEPKAAET 3aKOHHBIN XapakTep MpuoOpeTeHHs BEIU U T.1.

CyIlHOCTh JIeTajlu3alluy MpOSBIAETCS, BO-NIEPBbIX, B TOM, YTO OHa SBISIETCA
IOPUIUYECKOIM POLIETyPOH, YacCThIO (o] IPaBOTBOPYECKOTO, 1060
IIPABOIPUMEHUTEIBHOTO Ipolecca. Bo-BTOPBIX, CIYXKHUT CPEICTBOM IOPUAMYECKON
TE€XHHMKH, TO3BOJISIONIMM (OPMAIN30BaTh YCTAHOBKH BO3MOXHOIO MJIM HEOOXOJIMMOTO
MOBEICHUS JHIA. B-TpeTbux, Jeraau3anus HUMEEeT 3aBEPIIAONIYI0  CTauIo,
BBIPOKEHHYIO B U3JaHUM IPABOBOrO aKTa, KOTOPBIH OOyClIaBIMBaeT IpHIaHUE
JIeTaJbHOTO CTaTyca OMNpEIEICeHHOMY OOBEKTy KaK MaTepHaIbHOTO XapakTepa
(;leranmuzanus  JTOKyMEHTa B MEXAYHapOAHOM IIpaBe), TaKk W HEMaTepHUaIbHOTO
(Jleranmuzanysg aBTOpPCTBA HAa CO3JAHHOE IPOW3BEACHUE) WIM JACSHUIO (Jlerajn3anus
MOCTYIKa,  COBEPIICHHOTO  TpU  OOCTOSTENhCTBAX,  HMCKIIOYAIONINX  €ro
MIPOTUBONPABHOCTH ).

Jleranu3amusi, KaKk MpaBoBas MPOIEAYpa, BBIMOIHIET HECKOJIbKO GyHKIH. Bo-
NepBBIX, (hopMamu3yeT MONOKEHHsI, 3aTparvBaroIlie MpaBa, CBOOOABI M 3aKOHHBIC
MHTEpEChl YeJIOBEeKa U TpaxkaaHuHa. Bo-BTopbix, nuHGOpMUpYyeT CyObEKTOB mpaBa 00
OTHOCSIINXCS K HUM M ACHCTBYIONINX B HACTOAIIEE BpeMs 0011e0053aTeTbHBIX HOpMax
u npasuiax. PaccmarpuBaemas mpolenypa B KOHEYHOM CYETe IpHU3BaHA OKa3aTh
pPEryJIATUBHOE  BO3JCHCTBHE Ha  IOBEJCHHME  YYaCTHUKOB  MPABOOTHOILIECHUH.
Jleranuzamusi, ¢ OIHOW CTOPOHBI, MOXET SBIATHCI OCHOBAaHHWEM BO3HUKHOBEHHUS,
M3MEHEHHUS WIM NPEeKpalleHUs] KOHKPETHOro IMpaBoBoro otHomieHus. C apyroi
CTOPOHBI, CaMa OHa MPOTEKaeT B paMKaX MPABOOTHOIICHUH U HE MbICTUMa 0e3 HUX.

Jleranu3amuio HeNIb3s OTOXKISCTBISTH C JICTUTUMAIMEH M 3aKOHHOCTBIO, XOTS B
JE€MOKpPAaTUYECKOM IPAaBOBOM TOCYAApCTBE 3TU KATETOPUU JOJDKHBI OBITh TECHEUIIUM

O6p8,30M CBsA3aHbI KaK B XOAC CO3JaHHA IIPpaBOBbBIX HOPM, TaK M IIPH BBLIHCCCHHUHU
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MPaBOMPUMEHUTEIIPHOTO akTa. Jleramm3amus MODKHA OBITH CONPSDKEHA € y4eTOM
OOIIIECTBEHHOIO0 MHEHHS, a TakKe OBITh COTJIACOBAHHOM C OOIIECYEIOBCUCCKUMHU
LHEHHOCTSAMM. Jleranuzamnus siBJII€TCs IOPUINUECKON rapaHTUEN JIErHTUMAIIUH.

B cBoro ouepenp, 3aKOHHOCTh, BOCIPMHHMMAaeMas B KadyeCTBE OOIIETPABOBOTO
IPUHIIAIIA, CBS3aHA C HEOOXOJIUMOCTBIO COOJIIOJICHHS JIeTaIM30BaHHBIX TOJIOKEHUN
BceMH CcyObekTamu TmipaBa. [Ipm »TOM coOMOACHWE MODKHO OCHOBBIBAaTHCS Ha
JETUTUMHOCTH, TPU3HAHUU IIEHHOCTH TMpaBoBbIX HOpM. CoOitoneHne HOpM H3-3a
0OSI3HM CAHKIIMKM WJIM BCJIEACTBHE COIMAILHOTO KOH(OpMHU3Ma KpaiiHE HEYCTOMYHUBO U
HE OTPAXKAET 3aKOHHOCTHM KaK TaKOBOW. 3aKOHHOCTh KaK NPUHLOUI W METOJ
dbopMupoBaHUS W  JICATCIIBHOCTH OpPraHoB MyOJWYHON  BJIACTH  3aKpeIuIseT
HEOOXOJIMMOCTh COOJIFOJICHHUSI HOPM YK€ B XOJI€ OCYIIECTBJICHHUS CaMOM JIeTalu3alliu
3TUMH cyObekTamMu. OTHAKO JIEUCTBUA MO JieTaau3alliyd OrpaHUYeHUN MpaB opraHaMu
MyOJIMYHOM BJIACTH JIOJDKHBI OBITH JISTUTUMHPOBAHBI OOIIECTBOM. B IpoTHBHOM citydae
CYIIIECTBYET PUCK BOBHUKHOBEHHUS COIMATIbHBIX KOH(MIUKTOB. VI HaKOHEI], 3aKOHHOCTb,
XapakTepu3ymmas MOJUTUKO-IPABOBOM  PEXUM  TOCYJapCTBa, HYXIAEeTCS B
JeTau3aiuyl OrpaHUYCHUN MpaB U CBOOOA Il OOECIICUCHHS PaBHOMPABHUS BCEX
CyOBEKTOB MPABOBBIX OTHOIICHUH, paHee JETUTUMUPOBABIIINX 3TH OTPAaHUUCHHUS.

N3yuynB OCHOBHBIE TOYKM 3pPEHHUS IIPABOBEAOB W TMOAXOAbI K OMNPEIACICHUIO
CYIIHOCTH JIETaJIM3allui OTPAHUYCHHM MpaB U CBOOOI, aBTOp MpeaiaracT CJEayIolee
OTIpE/ICJICHUE aHATU3UPYEMOMY TOHSTHIO: Je2aiu3ayus 02paHudeHutl npas u c600600 —
MO CBA3AHHASL C KOHCOMUOUPOBAHHBIM MHEHUeM o0wecmsd, 3aKOHHAsL npoyeodypa
gopmanuzayuu  IUMUMO8  MePbl  BO3MONCHO20  NOBeOeHUusi  cyovekma 8
NnpasooOmMHOULEeHUU.

Bropas riasa auccepraunu «KoHuenuus Jjierajau3auyu OrpaHUYeHUN Npas
U CBOOOJ YeJI0BEKAa M TPaKAAHMHA» COACPKUT OOIIECTEOPETHUUECKOE TMOHUMAHUE
OCHOBaHHUM (OpMaIM3aMH JUMHUTOB MEPhl BO3MOXKHOTO TIIOBEACHHUS 4YeEJIOBEKa U
rpakJIaHruHa, OCOOCHHOCTH MPOBEIACHUS 3TOW Mpoleayphl B MyOJWYHO-TIPAaBOBOM H
YaCTHOINIPAaBOBOM cdepax, XapaKTepu3zyeT OCOOCHHOCTH TIPaBOBBIX OTHOIICHUM,
BO3HHMKAIONINX BCIICJICTBUE JICTAIM3AlMA OTPAHWYCHUNM TIpaB W CBOOOM, COXpaHss

CTCIICHb a6CTpaFI/Ip0BaHHOCTI/I THOCCOJIOTMYCCKUX  PE3YJIbTAaTOB  HCCIICAOBAHUAA,
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HEOOXOAMMYIO  JUUI1  BBISIBJICHUS ~ 3aKOHOMEPHOCTEM  WM3y4aeMbIX  SIBIICHUHU.
[IpencraBneHHas rjiaBa COCTOUT U3 TpeX maparpagos.

Ilepevrit napazpagp «Mamepuanvnoie u opmanvHo-1OpUOUUECKUE OCHOBAHUSA
aezanuzauyuu  O2PAHUYEHUIl Npaé U Cc60000» TOCBSAUIEH 3aKOHOMEPHOCTSIM
Jerajqu3aluid OTPaHUYCHUN B BHJY KOHKPETHBIX MaTepHAIbHBIX M (DOpPMaJIbHBIX
OCHOBaHHM (MCTOYHHKOB), IMEIOIINX CBOMCTBEHHBIC UM OCOOSHHOCTH.

DopMaTbHO-IOPUANYECKUM OCHOBAaHUEM JICTAU3allMd OTPaHUYEHUW MpaB U
CBOOO/I CITY’)KUT COBOKYITHOCTb HOPM, 3aKPETUICHHBIX B CTaThsIX HOPMATUBHO-TIPABOBBIX
aKTOB, OMNPEIEIAIONIMX MPOLECCYAbHBIM MOPSAJIOK €€ MPOBEACHUS U MOJHOMOYMS
JIETATM3YIOMNX OIPAHUYCHUS TIpaB U CBOOO ] OpraHOB U JOJDKHOCTHBIX JIMII.

MarepuanbHbIMU OCHOBAHUSAMH SIBJISIIOTCSA Pa3IMYHbIE BHUJBl COLMATBHBIX
MPAKTUK YKOHOMUYECKOTO, MOJUTUYECKOT0, TYXOBHO-HPABCTBEHHOTO M CIEIUATIbHO-
IOPUJIMYECKOTO XapakTepa. B wacTHocTH, jeranm3anusi orpaHUYEHUN MpaB U CBOOOS,
BBUJYy COLMAJIBHO-O3KOHOMHYECKUX (DaKTOPOB, JOJKHA OBITH CBSI3aHA C OCTPO CTOSIIEH
(bUHAHCOBOM WJIM MPOM3BOACTBEHHONW HEOOXOAMMOCTHIO. Jleranuzanus, ucxoasias u3
MMOJIUTUYCCKUX TPEANOChUIOK, OOYCIOBJICHA 3allldTON HWHTEPECOB OOIINECTBA M
rocyaapcTBa (oOecrieueHreM BHEUIHEN 0€30MacHOCTH rOCYJapCTBEHHBIX IPAHMIL, OCHOB
KOHCTUTYLIMOHHOTO CTpPOs, TEPPUTOPUATIBHOM IIETOCTHOCTBIO M T.1.). Jleramuzanus
OTpAaHUYCHMM, ONMUpAIOMIAACs Ha MJACOJOTMYECKHE M  JyXOBHO-HPABCTBEHHBIC
HMCTOYHUKH, CBS3BIBACTCS C aNOJMTHYHBIM OOECIEUCHHEM 3alllUThl OOIICTPUHSTHIX
MOpPaJIbHBIX M JYXOBHBIX IICHHOCTEH, TpaauIliii M 0OBIYaeB OMPEICIICHHOTO 3THOCA, C
HEJIONYIICHUEM MEXKHAIMOHAIbHOW WM MEXKKOH(ECCUOHAIbHOW HEHAaBUCTH U
Bpaxpl, ¢ GOPMHUPOBAHUEM B3aMMHOTO YBAKEHUS PA3JIMYHBIX TPYIINT HACEICHUS U T.II.
Jleranu3zanusi, TPOUCTEKAONIAsl W3 CHEHHAIBHO-IOPUANYECKUX MPAKTUK, BBICTYIAECT
0a3ucoM OO0€eCIeUYeHUs] 3aKOHHOCTU M TPABOMOPSIIKA; COJACHUCTBYET OCYIIECTBICHUIO
MPUHITUTIOB FOPUIUYECKON 3allUThI, €JUHOOOPA3HOMY TOJKOBAHUIO U TPUMECHEHHIO
IOPUIMYECKUX HOPM.

He nomyckaercst neranu3aiiusi OTpaHMYCHHMM MpaB M CBOOOJ Kak CIOCO0
o0OorameHuss OTIAEIBHBIX JIMI[; KaK CPEJACTBO BHYTPHUTOCYIapCTBEHHOW  WJIU

BHEIIHEMOJIUTHYCCKOMN 60pB6BI, MMOIIYJIApU3allu JNYHOCTH OIpCACICHHOT'O
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MOJIUTUYECKOTO  JIESTENsI, OOIIECTBEHHO-TIOJIMTUYECKOTO JBWIKEHUS, TapTUH, Kak
yMalleHue TMpHUHIMIA TUTI0paln3Ma MHEHHM, CBOOOJBI COBECTH M CJOBA; KakK CIIOCOO
n000upoBaHUs B  NPABOTBOPYECTBE WM  MPABONPUMEHEHUU  MOTpeOHOCTEH
3aMHTEPECOBAHHBIX JIUI] WU CTOPOH KOH(IIUKTA.

Bo emopom napacpagpe «llpodnemul nezanuzayuu 02paHuyenuil YacmHvlx u
RYOIUYHBIX NPAG TUYHOCMUY O0CYXKIAIOTCS TEOPETHUECKHUE U MTPAKTUUYECKHE BOIIPOCHI
dbopManM3anuu  JTUMUTOB MEPHl BO3MOXXHOTO TIOBEACHHUS JIMIIa B KOHTEKCTE
YaCTHOINPABOBOM M MyOIMYHO-TIPaBOBOM cdep ku3HM obmiectBa. [lonuara mpobiema
OCOOCHHOCTEH Jerajiu3alliid OTPAaHWYEHUM YACTHBIX M MyOJUYHBIX TPaB JUYHOCTH.
CymHOCTh 3TUX TPYII TpaB XapaKTEpU3YIOTCS OCOOCHHOCTSAMHM HMX JIMMHUTAIUU U
COOTHOILIEHHSI C 3aKOHHBIMU MHTEPECAMHU YEJIOBEKA U TPaKJaHUHA.

CyTh myOJIMYHBIX MPaB U CBOOOJ B COBPEMEHHOW MHTEPHPETAIIMU CBOJIUTCS K
TOMYy, 4YTO HMX HOCUTEIh JMOO caM BBICTYHNAET CYOBEKTOM IyOJIMYHO-TPABOBOU
NEATEeIbHOCTU, MO0 BCTYIMAET B HEMOCPEJCTBEHHBIC OTHOIICHUS C OpraHU3aIUsMU
nyonuuHoi BiacTd. OCHOBHOE MECTO Cpeaud TaKuX OpraHu3aiuii, Oe3yCJIOBHO,
MPUHAIJICKUT TOCYAAPCTBY. YUuThIBas (aKT MOCTOSHHOTO YYacTHsl TOCyJapcTBa B
0011IeperyISTUBHBIX TPABOOTHOIICHUSX, MyOJUYHBIMU CIEAYET MPU3HATh UMEHHO TE U3
HUX, B KOTOPBIX OpraHbl NMyOJWYHOW BJIACTH HE TOJBKO YYAaCTBYIOT, HO U HMEIOT
peagbHYI0 BO3MOXXHOCTh BO3ICHCTBHS HA ATH OTHOILICHHUS.

YacTHompaBoBasi cdepa XapaKTEepU3yeTCs OTHOIICHUSMH HCKIIOUUTEIIHHO
YACTHBIX JIMI], KOTOPBIMH MOTYT OBITh KaK WHIUBUyaAIbHbIE CYOBEKTHl — (PU3NUYECKUE
JIU1Ia, TaK U KOJIJIEKTUBHBIE CYOBEKTHI — opranu3anuu. [Ipu 3ToM HU Te, HU JAPyTHE HE
JOJDKHBI ~ OBITh  HAJEJICHBI  MOJHOMOYHSMH  MyOJIMYHOW  BJIACTH,  HOCSAIIEH
oOmeo0s3aTenbHbIN  XapakTep. OpraHu3ariui, HaJACJICHHbIE TaKOW BJIACTHIO, MOTYT
MIPUHUMATh Y4acTHE B YACTHBIX OTHOIICHUSX TOJBKO OIMOCPEIOBAHHO — B KayeCTBE
TPEThUX JIUII, 6€3 KaKOT0-TN00 BO3ACHCTBUS HA ATH OTHOIIICHHUS.

B yacTHBIX mpaBax peuyb UIAET UCKIIOYHUTEIBHO O MapTUKYJISPHBIX HHTEpecax
JIU1Ia, CBA3AHHBIX C €r0 JIMYHBIMU MaTe€pUaJbHBIMU W JTYXOBHBIMU MOTpeOHOCTAMH. B
MyOJIMYHBIX K€ - UHTEPECHI HOCAT HECKOJBKO MHOM Xapaktep. OHU TOXKe, KaK MpaBuio,

SABIIAIOTCA JIMYHBIMH, HO OJHOBPCMCHHO CBA3BIBAIOTCA CO C(bepoﬁ HY6J'II/I‘IHBIX
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OTHOILLIEHUM, 4YTO IPEAIONaraeT OJHOBPEMEHHYIO 3aIUTYy HMHTEPECOB COLMATIBHOIO
MHOX€ECTBA, [I0OPOH, HEOIIPEAEICHHOTO KOJIMYECTBA JIULI.

Jleranu3zanusi orpaHUYEHUM IIpaB U CBOOO OTAENIBHBIX JIUI] IO MOTUBAM 3alUThI
OOILIECTBEHHBIX NHTEPECOB BBUY HEOJHO3HAYHOCTU U YCIOBHOCTH JAHHOUN KaTEropuu
BCErja JI0JDKHA OBITh COIpPsDKEHAa C IPOLEAYpPaMH JIETUTUMALMU CaMHM OOLIECTBOM
NMOJOOHBIX JeicTBUil. B naHHOM ciydae mpouecc JIETUTUMAlWU JOJDKEH OBbITh He
HOMHHAJIFHBIM, @ PEaJbHBIM OOIIECTBEHHBIM OJ00PEHNEM MPOBOJUMBIX OTPaHUYCHUM,
BKJIFOUEHHBIM B MpPOLEAYypy HUX JeErajau3alud IyTeM IpOBEIeHUs pedepeHIyMOB,
OOILIECTBEHHBIX CIYIIAHHUM, CO3aHUsI HEOOXOAMMBIX IJIOIAA0K I OOCYKACHUS U T.I1.

Bce i Mepbl B OTHEIBHBIX ClIydasX MOTYT ObIThb HE3()(PEKTUBHBIMU, OJHAKO C
UX TOMOIIBI0 TOCYJIAapCTBY HEOOXOAMMO OTOMTH OT BpPEIHOW B KOHEYHOM CBOEM
pe3yabpTare KOHLENIMU IParMaTu3Ma, I1e «Ueb ONPaBAbIBACT CpeAcTBa». CyTh B TOM,
YTO HPU UCHOJIB30BAaHUU JIETAIU3YIOLUIUM CYOBEKTOM CPEJICTB, BHIFOJIHBIX TOJIBKO E€MY,
3aBETHOM LIEIM MOXKHO HE JOCTHYb. B mociegHeMm ciydae BO3MOXHO BO3HHKHOBEHUE
CEPbE3HBIX M TPYAHOPA3PEIIMMBIX COIMAIbHBIX KOH(DJIUKTOB, HE BBITOAHBIX Kak
OOLIECTBY, TaK U FOCYAAPCTBY, B KOTOPOM OHU BO3HUKAIOT.

Tpemuiit napacpagp emopoii 2nagvl «QOcobennocmu npacoOMHOMEHUIL,
603HUKAIOWUX 6C/le0CmEUe Npoyecca 1e2aiu3ayuu 0ZPaHudeHuil npaeé u c60000»
3aTpParuBaeT HEPA3PBIBHYIO JUAJIEKTHYECKYI0 CBSI3b IOPUAMYECKOM MPOLEIYpPHI
(dbopmanu3anuy JUMUTOB MPAB U CBOOO] ¢ KOHKPETHBIMH COLIMAIIBHBIMUA OTHOIICHUSIMU
Ha IIPaKTHUKE.

[TonoOHOE COOTHOLIEHHE MOXKET OBITh H3JI0KEHO IBOSIKO. C OJHOW CTOPOHBI,
dbopManuzanus JUMUTOB MEpPHl BO3MOXHOTO TIOBEIEHHUS SIBISETCA MPEINOCHUIKON
BO3HMKHOBEHHUsI IpaBooTHowmeHud. C 1pyroil ke, OHa caMa SBIISIETCS YacCTbIO
nocynenHux. L{eHHOCTh MPaBOOTHOILIEHUH COCTOUT HE B MX HOMUHAJIbHOM HAJIMYUH, A B
CHOCOOHOCTH OTPa3UTh JEWCTBEHHOCTh IMPABOBOTO PETYJIMPOBAHUS B LIEJIOM, a TaKxkKe
€ro OTHENBbHBIX IPUANUYECKUX Ipouenyp. IIpaBoBoe oTHOLIEHNE OTpakaeT Nepexos 0T
UJel JTUMUTALUU TOBEJICHUS MHAMBUAA K PEATIbHOMY PEryJISTUBHOMY BO3JIEUCTBHIO
npaBoBbIX HOpM. Peub wuaer o mnpeoOpa3oBaHUM OOBEKTUBHOM HEOOXOIMMOCTU

Jeraju3anuu OFpaHI/I‘{CHI/Iﬁ npaB H CBO60,Z[ B 06’LGKTI/IBHYIO pE€albHOCTL €€
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IOpUINYECKOTO BO31€UCTBUS. CTOUT OTAEIBHO OTMETUTH, YTO B COJEPKAHUE IPABOBBIX
OTHOIIEHUH MOTYT BXOAMTH HE TOJBKO MpaBa U OO0S3aHHOCTH, HO M UX OCYIIECTBICHHUE
Ha TpakTUKe ((hakTHUecKoe MoBe/IeHHEe CyObeKTa MPaBOBOrO OTHOIICHUS).

OcoOeHHOCTH 0003HAYEHHBIX IMPABOBBIX OTHOLICHUH MOKHO OOBEAUHHUTH IO
CyOBEKTHO-00BEKTHBIM MpU3HaKaM. OCHOBHBIM U3 HHUX SIBJIIETCA OCOOBIN CyOBEKTHBIN
COCTaB, B KOTOPOM, C OJIHOH CTOpPOHBI, BBICTYHAaeT YIOJIHOMOYEHHBIH OpraH WU
JOJKHOCTHOE JIUIO. DTOT CyOBEKT 00J1a/1aeT BIACTHBIMU MOJTHOMOYHUSAMU 10 MPUHSITUIO
00s3aTENbHBIX JUISl UCIOJHEHMSI PEIICHUW, OrpaHUYMBAIONIUMX TIpaBa U CBOOOJbI
YyejoBeKka W TpaxkaaHuHa. OCHOBHBIM OOBEMOM TaKMX IOJHOMOYHUN, O€3yCIOBHO,
o0nagaroT opraHbl ToCynapcTBeHHOW Biactu. C JApyrod CTOPOHBI, YYaCTHUKAMHU
MPAaBOOTHOIICHUS]  ABJISIIOTCS HOCUTENTM TMpaB M CBOOOJ, TMOMNAJAIoONUX TOJ
OTPAHUYUTEIIBHOE BO3/ICHCTBHE.

OO0bekTaMu 0003HAYEHHBIX MPABOOTHOIICHUHN SIBJISIOTCS MaTepuajbHbIE U
IyXOBHbIE OJara, paju 3allMThl KOTOPBIX JETaU3YyIOTCSI OTPAHUYEHHUS MPaB U CBOOO/I.
K npumepy, B KaduecTBE HeMaTepHalbHBIX OOBEKTOB MOIYT BBICTYNATh 3J0POBBE,
MOpaJib U HPABCTBEHHOCTh, OXpaHseMas 3aKOHOM TaiHa u T.m. K maTepuaibHbIM
00BEKTaM CJeIyeT OTHOCUTh MMYIIECTBO, LIEHHbIE OyMaru U JOKYMEHTbI, TaMATHUKHU
MCTOPUYECKOT0 U KYJIBTYPHOI'O HACIEAMS U T.II.

Jleramuzamusi MoOKeT OBITh OCHOBOM MPAaKTHYECKH JIIOOOr0 U3  BHUJIOB
MPaBOOTHOIIEHUH, B YACTHOCTH: PETYJISTUBHBIX (B LEIAX 00€CIEUEeHUs IOPUIUIECKOTO
pPaBEHCTBA CYOBEKTOB) M OXPAHHUTENBHBIX (pajyl MPEIyNpeKICHUS WM MpeceueHus
MpaBOHAPYUICHUM, HEAOMYIICHUS 3JI0YNOTPEeOJEHUsI MPAaBOM U T.I.); OTHOCUTEIBHBIX
(rme wu3BecTeH MEPCOHUBUIIMPOBAHHBIM COCTaB YYaCTHUKOB), aOCONIOTHBIX (T
M3BECTHA JIMIb OJHA U3 CTOPOH IMPAaBOOTHOIICHHUS), MO0 0o0mIero xapakrepa (Tae Her
MPSIMOM, SIPKO BBIPA’KEHHON B3aMMOCBSI3M CYOBEKTOB); MACCUBHBIX (KOT/1a OrpaHUYEHUE
BBIPAXKEHO B (OopMe 3ampeTa) U aKTUBHBIX (OrpaHuueHre — B ¢GopMe OO0S3aHHOCTH);
MTOCTOSTHHBIX (MX CPOK HE OMpeJIeSieH) U BPEMEHHBIX (ITPU YPE3BHIYAMHOM UJIM BOCHHOM
MTOJIOKEHHUM) U T.]I.

Tperbst rnaBa «Jleranusanusi orpaHMYeHUd NMpaB U CBO0OJ B MeXaHH3Me

InmpaBoBOIro PeryjimpoBaHus» IMMOCBAIICHA  ITPAKTUKO-IIPUKIIAIHBIM BOIIpOCaM,
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MPU3BAHHBIM  PACKpPbITh  MATEPUAIBHO-IMIUPUYECKYIO  CYIIHOCTh  JIETaJIM3alluu
orpaHUYeHHM mpaB u cBoOo . [IpeacTaBnennHas riaaBa COCTOUT U3 TPEX maparpados.

Ilepevrit napazpagh «Mexanuszm nezanuzauyuu 02paHudeHuil npas u ce0d600
yenoeeKka u 2paxcOaHUHa@» ONKCHIBAET COBOKYITHOCTh BHYTPEHHUX B3aMMO3aBHUCHMBIX
3BEHBEB, OMPEACIAIONINX COACPKATEIBHYIO XapaKTEPUCTUKY (popManu3alnuu JMMUTOB
MepbI BO3MOKHOI'O MOBEACHUS YEJIOBEKA U IPaXKJaHUHA.

MexaHu3Mm Jieraqu3alMd OTPAaHUYCHHM, B 1I€JIOM, MPEACTaBIsieT CcoOou
COBOKYMHOCTb ~ Pa3JIMYHBIX BHJIOB IOPUCIUKIIMOHHOW W  HEIOPUCIUKIIMOHHON
NEeATEeNIbHOCTH, (DOopManu3yroed JUMUTBI MEphl BO3MOKHOTO TOBEJCHUS JIMIIA B
MIPABOOTHOIICHUSX.

Jleranuzauusi, Opu 3TOM, ONPEAEISIETCS B KAUECTBE HOPUAUMYECKON MPOLEHAYPHI,
CONPSKEHHON ¢ OKOHYATEJIbHBIM MIPUHATUEM, OyOJMKOBAHUEM M BCTYILJICHUEM B CHITY
HOPMATHBHO-TIPABOBOTO aKTa JIMOO TPABONMPUMEHUTEILHOTO aKTa, COJEpKAIIETro
JUMUTBHl MEPbl BO3MOKHOI'O TMOBEICHUS JiMIa B MpaBOOTHOIIeHUsX. Ecnu mogoOHoro
pelieHust He ObLJIO MPUHSITO WM OHO HE BCTYNHUJIO B CHIIY, CTOMT TOBOPHUTBH JHUIIL O
HEY/aBIICHCS TOMBITKE Jerajv3alu JMO0 KOHCTAaTHPOBAaTh €€ HEe3aBEPIICHHbIN
XapakTep.

B maparpade ommcanbl cTaguM U AJIEMEHTHl MEXaHH3Ma, K KOTOPHIM CTOUT
OTHOCUTh HOpPMBI TIpaBa; mopuandeckue (axThl (a HapaBHE C HUMHU, (HAKTUYECKHE
COCTaBbl WJIH PEaJbHYI0 BO3MOXKHOCTh HMX HACTYILICHHS); aKThl peaju3allid IpaBa
OCYILECTBIISIFOIIMMU JIETAJTU3AIMI0 YIOJHOMOYEHHBIMH OpPTraHaMH, OpraHU3alUsIMU U
JOJDKHOCTHBIMU  JIMIIaMU  (MCTIOJIb30BaHUE HMMHU CBOUX IMOJTHOMOYMM, HCIIOJHEHUE
BO3JIOKCHHBIX OOS3aHHOCTEW M COONIOACHHE 3ampeToB). MexaHu3M JeTepMUHUPYET
CTaauu TMpolecca JeTalu3aluil OrPaHUYCHUM, SBISASICh YHUBEPCAIBbHBIM Kak IS
KaXXJIOW U3 3TUX CTaJU, TaK U JJI1 BCETO MPOIEcCa B LETIOM.

Bo emopom napazpaghe «Ilpouecc nezanuzayuu ocpanuuenuii npae u céo0600»
JaeTcs oOIIeTeopeTHdecKas HWHTepIpeTanus JaHHOW kareropuu. lloaBepratorcs
JeTaJTbHOMY aHaJu3y MPAKTHYECKHE BOMPOCHI OCYIIECTBICHUS KaXIAOW W3 CTaauid

0003HAYECHHOTO mponecca.
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JInst IOpUANYECKON ACSTENHHOCTH 0CO00 BAXKEH TOPSIOK, BBIPAKAIOIIHMICS B
OPTraHU30BaHHOM COCTOSIHUHU 3JIEMEHTOB 3TOM JEATEIbHOCTH, HE JIMIIAIOMIEH, BIIPOYEM,
BO3MOKHOW MHBAPUAHTHOCTH UX COOTHOUIIEHUA. KiIt0ueBbIM 37€Ch SIBISETCS BOIPOC O
COOTHOILICHUHM TMOHITUN «IOPUIUYECKUI TPOILIECC» M «IOPUAMYECKAs MPOLEIypay.
[Ipouenypa mpuaaeT yYCTOWYMBBIA XapakTep MOPOLECCY, a TaKXKE OINPEIEseT €ro
BHYTPEHHIOIO CTPYKTYpY. 1 yke moToMy JIF000i FOpUINYECKUNA TTPOIIECC HEMBICIUM 0e3
Hee, PaBHO Kak W mpoiienypa 0e3 mpoiecca, I/ie MOCAeAHUN SIBIsIeTcs 00beANHSIOMNUM
U COrJaCylolIMM pa3JIndyHble MpoLEeAypbl MHCTUTYTOM. IIpu 3TOM paccmaTpuBaeMoe
JTUAIEKTUYECKOE €IMHCTBO OTHOCUTEIBHO. B TOM CMBICHE, YTO BBICTYNAET JIMIIL B
KOHTEKCT€ COOTHOIIECHHUSI TeX WM HUHBIX 00BbeKkTOB. CHCTEMHOCTh B TIpaBe
HEOJHOPOJHA, YTO IMPEIIOIaracT BO3MOXKHOCTb PACCMOTPEHUS OIJHUX M TEX IKe
SBJICHUN KaK C TOW MO3WIMH, TJE OHU MPEACTABISIOT COOOM YacTh Oojiee KpYMHOM
MAaKpPOCHUCTEMBI, TAK U C JIPYTrOM, TNI€ y>)KE€ OHH CaMH BBICTYMAIOT CaMOCTOSITEIbHBIMU
MHKPOCHCTEMAMHU C MHOXKECTBOM 3JIEMEHTOB. OTIENbHBIE IOPUIAYECKHE MPOLELYPHI,
ABJISIIOIIMECS YacThIO OINPEACICHHOIO IOPUAMYECKOr0 IpoLecca, MOryT ObITh
MIPE/ICTABJICHBl KaK MUKPOCHUCTEMA, TJIé OHU CaMHU MPUOOPETAIOT CTAaTyC MpoIlecca 1o
OTHOIIICHUIO K BXOJISIIIIMM B HUX MPOLICAYPaM.

beuio gokazaHo, 4TO Jerajuzaius OrpaHUYEeHM TpaB M CBOOOM SBIISETCS
IOPUANYECKON MPOLEAYPOM, KOTOPAsT MOKET BXOAUTh KaK B MPAaBOTBOPUYECKU, TaK U B
MPaBONPUMEHUTENBHBIN TIponiecc. BmecTte ¢ TeM, OHa cama BKIIIOYAET PAN CTAOUA —
CaMOCTOSITENIbHBIX TPOIEAYp, SBJSSICH IO OTHOIICHUIO K HUM OOBEIUHSIONICH
CUCTEMOM, KOTOPYIO MOXHO pacCMaTPUBATh B KAUECTBE IOPUINYECKOT0 IPoIiecca.

[Tpu pa3paboTke ¥ ONMHMCAHUH JIEMEHTOB, BXOJSIIMX B MpOIecC (popMaTnu3aiuu
JUMUTOB MEpPbl BO3MOXKHOTO TIOBEJCHHS, 3a OCHOBY Oblma B3sita KoHIenius A.H.
KoneBa, mnpennoXMBLIErO  CIEAYIOIIME CTaAWd  KOPUAUYECKOW  JIeTalln3aluu:
OLICHOYHYIO, KBATH(GUKALHOHHYIO, PE3yIbTHPYIOUIYI0 U (YHKIHOHATbHYIO . TaKoii
MoAX0/ ObLT MOJACPKaH U TOJIOKEH B OCHOBY MPOBOJMMOTO aBTOPOM HCCIIEIOBAHUS

YK€ B KOHTCKCTC JIMMUTAIWH IIpaB U CB060)1 YCJIOBCKA U I'paKJIaHHUHA.

! Cm.: Kones A.H. KOpuanueckast neranuzanus (Teopus, MPaKTUKA, TEXHUKA): aBToped. AucC. ...
KaHauaTa opuandeckux Hayk. Bnagumup, 2012. C. 19
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OrneHouHast cTaaus MPoIecca JeTalu3aiii OTPAaHNYCHHIA TIPaB U CBOOO]] CBS3aHa
C THOCEOJIOTUYECKHMM BOCHPUSATHEM OKPYKAIOWIEH COLMAIbHOW JEHCTBUTEIBHOCTH.
Peub uper o0 yCTaHOBJIEHUM M OILICHKE OCHOBHBIX (TJIABHBIX) M BCIIOMOTATEIbHBIX
(bakynpTaTBHBIX) (DaKTOB (KOHKPETHBIX J>KU3HEHHBIX OOCTOSITEIBCTB), CIYXKAIIUX
MCTOYHMKAMU JIETAJIN3alUd OTPaHUYEHUN TIpaB U CBOOOI.

Ha xBanmpuKarMmoHHOW CTaauyd MPOUCXOAUT YCTAHOBIICHHUE IOPUIAMICCKOM
OCHOBBHI JIeJla. XapakTepuzyeMas CTajus CBs3aHa C TIOMCKOM IPaBOBOM HMH(OpMAaInH,
HEOOXONMUMON [IJIsl TPUHATHS PEIICHUs O BO3MOXKHOCTH WM HEBO3MOXHOCTH
MPOBEACHUS  JICTAIM3AIMA  OTPAHUYECHUS MNpaB, CTENECHH OTPAHUYUTEIBHOTO
BO3JACUCTBUS M T.I. OJTy JAEATEIbHOCTb CIIEAYET CBS3bIBaTh C OTBICKAHHEM,
000011IeHrEeM, aHaJU30M, CHUCTEMHBIM TOJIKOBAHMEM W COIOCTaBJIEHHWEM IPaBOBOTO
Marepuarna.

PesynpTupyromas craaus mpolecca Jieralu3aldd OrpaHu4YeHH MpaB U CBO0O
ABJISIETCS OCHOBHOM. OHa CBsi3aHA C MPUHITUEM KOHKPETHOIO pelieHus mo aeny. Ecim
Ha OIICHOYHOW M KBaIU(UKAIMOHHOW CTaauU TOJIbKO (POpMHUpPYETCS MHEHHUE, TO Ha
pPe3YIABTUPYIONICH OHO (OPMYJIUPYETCS B KaueCTBE MPABOBOM MO3WIIMH, CBS3aHHON C
JMMUTALENR MEPBI BO3MOKHOTO MTOBEACHUS TPAXKIAH.

Ha ¢yHKiMoHanbHOM CTaAWM TMPOUCXOAMT (UKCAIUs JIMMUTOB MEphI
BO3MOKHOTO TIOBEICHUSA, COMNPSIKEHHAs] C JIOBEACHUEM COJAEpPKaHUS JTOKyMEHTa [0
rpakaH — 4yTo 00yCIaBIMBAET BCTYIUICHUE JOKYMEHTA B FOPUIUUYECKYIO CUITY.

Y KaxaoM U3 CTaauil Tmpolecca Jerajiu3aldi OTrPAaHUYCHUHW €CTbh CBOM,
OTHOCUTEJILHO CaMOCTOSATENIbHbIE 3a/lauyu U crnenuduyeckuii Hadbop aeicteuid. [lpu
3TOM COBOKYIIHOCTh OXapaKTEPU30BAHHBIX BBIIIE MPOLEAYP MOOJDKHA OTpPaXKaTh HX
0e3yciioBHOE (hYHKIIMOHATLHO-COJEPIKATETLHOE SIMHCTRO.

B mpemuvem napacpage «Cospemennan npagosas norumuxa Poccuu ¢ chepe
Jle2anu3ayuu 0ZPaHuvenuil npaé u ceo000» NACTCS TEOPETHUECKOE ONpENEICHUE
MOHATUIO TIPABOBOM TOJMTUKHU B cdepe Jieraau3alud OTpaHUYeHUN TpaB U CBOOOJ
YeJIoBeKa M TPaKJIaHMHA; XapaKTePU3YIOTCS CYOBEKThI ATOW MOJMTHKU, OTPa’KarOTCs

dbopMBI €€ OCYIIeCTBICHHS B COBpPeMEHHOW Poccum; wu3mararotcsi OCOOCHHOCTH
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MOCTaHOBKU MPUOPUTETOB, a TAKKE BBIBIISAIOTCA HAaUOOJIEE OCTPO CTOSIIKE TPOOIEMBI
B 3TOM cdepe.

[IpaBoBas nonutuka Poccuu B cdepe nerannzanuu orpaHUYSHUN MpaB U cBOOOT
MIPEICTABISIET COOOM KOMIUICKC MIEeH, TIeNei, 3a1a4, IporpamMM, U YCTAaHOBOK B 00JIaCTH
JUMHUTAIUU MEPbI BO3MOYKHOTO IMOBEICHUS JIMIA B PABOOTHOLIEHUSX.

Cnenyer nuddepeHunpoBaTh (GOpMbl 3aKpeIuieHus U (OpPMbI  pean3aluu
npaBoBoil nmoauTuku. Cpeau (GopM 3aKpervieHusl ClelyeT Ha3BaTh 3aKOHOAATEIbCTBO
Poccuiickoit  ®enepaumn  Bo TiaBe ¢ Koncturynueir PO, denepanbHbIMU
KOHCTUTYIIMOHHBIMU U (ellepadbHbIMA  3aKOHaMHU; TMOA3aKOHHBIE HOPMATHUBHO-
MIPABOBBIE AKThl TOCYJIAPCTBEHHBIX OPraHOB BIIACTH, B TOM 4HClE yKa3bl lIpe3nnenra
P®, nocranoBinenus IIpaBurensctBa P®, npuka3pl MHUHUCTEPCTB U BEIOMCTB;
noctaHoBiieHus [limenyma BepxoBHoro cyna P® u nocranoBiennss KoHCTUTYyIMOHHOTO
cyna P®; nokyMeHTbI, coiepKalllie IiaH pa3Butus, Takue kak Ilocimanus IIpe3nnenrta
P®, rocynapcTBeHHbIE MPOTrpaMMbl M T.I.; UTOTU JOKTPUHAIHLHONW paOOThl HAayYHBIX
yapeKIeHUH (OTYEThI, TPOrPaMMBI, TUCCEPTAIIUN, MOHOTPA(HH, CTAThH) U JP.

@opMBbI K€ pean3aluy MPABOBOUN MOJUTUKHU 3aKIIOYAIOTCS B LETIOM KOMILIEKCE
MEp HMACOJIOTMYECKOTO, OPraHU3ALMOHHO-XO3SMCTBEHHOTO, YIPABICHYECKOIO H
CIEUHUATBHO-FOPUINYECKOTO Xapakrepa, HallpaBJICHHBIX  Ha dakTHueckoe
OCYUIECTBJIEHUE JIETATM30BAHHBIX PaHEE OrPAHUYEHUI MTPaB U CBOOO/I.

Cpean oCHOBHBIX IPOOJIEM COBpEeMEHHOW MpaBoBoi moiuThku Poccuu B cdepe
Jeranv3alii  OTpaHUYEHUH TIpaB U CBOOOJ HA3bIBAIOTCS HECOTJIACOBAHHOCTH
HOpMaTUBHOM  0a3pl W TPABONPUMEHUTEIIBHOM  MPAKTUKH; HEJIOCTATOK
MH()OPMAITMOHHOTO COOOIEHUST Kak MEXIy OpraHaMH OJIHOTO YPOBHS, Tak U
dbenepasibHOTO IIEHTpa C Tepudepueil; HU3KUKH ypoBEeHb MpodecCHoHaIM3Ma
MPaBONIPUMEHUTENICH M KadecTBa BBIHOCUMBIX HMHM PEIICHUM; Majioe BHUMaHUE
TOCOPTaHOB K pa3pabOTKaM U PEeKOMEHIAIMSIM YUEHBIX.

B 3akiouyeHMM MCCEPTAlMOHHOIO MCCIIEOBAaHUS TOJBOASTCS  UTOTHU
BBITIOJIHEHHOM paOoThI, B 00111eM BUIe POPMYIUPYIOTCS HanboJiee 3HaUUMbIE BBIBOJIBI U
npenoxeHus. OO0o3HayaroTcss TpoOJIeMbl, HYXJAlIIMecs B JAajbHEiiieM, Oomee

rIIyOOKOM M3y4YEHUHU.
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