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OBIIAA XAPAKTEPUCTUKA PABOTDI

AKTYaJIbHOCTHh TeMbl HMcCJIeI0BaHUsA. B HacTosmiee BpeMs B POCCHUHCKOM
rocyaapcTBe 0OObEKTHBHO CYLIECTBYET OOIECTBEHHBIN 3alpOC HA peajM3alhio Tpe-
6osannii Koucrurymmn Poccmiickoit ®enepamnuu’ Bo Beex cdepax 0OOIIECTBEHHO-
roCy/IapCTBEHHON XHU3HHU, OyAb TO B 3aKOHOTBOPUYECTBE, B MyOJUYHOM YTPABICHUH
win ke B cepe npasocyaus. ConuanbHas HeHHOCTb KOHCTUTYIIMM COCTOUT B TOM,
YTO OHA COCPENOTOYMBAET B ceOe MpaBOBbIE Hayaja, COCTAaBIAIOIIKE 0a3y AJs J0-
CTH)KEHUS U 00eCIIeueHuUs1 OOIIECTBEHHOTO COrachsi, HOTPEOHOCTh B KOTOPOM SIBJISI-
eTcst 0OBEKTHBHOM.

Peanuzanuss KOHCTUTYLIMOHHBIX IPEANUCAHUNH B OOLIECTBEHHO-TOCYJApCT-
BEHHOM INPAKTHKE — CJI0KHOOPTaHW30BAHHBIN, PA3HOYPOBHEBBIM U MHOI'OTPaHHBIN
npolecc, TPEOYIINA y4acThsl B HEM IMPAKTHYECKH BCEX 3aMHTEPECOBAHHBIX JIMII,
BKJIIOYAsi OpraHbl TOCYJAapCTBEHHOM BIJIACTH, TOCYAAPCTBEHHBIE OpraHbl, OpPTaHbI
MECTHOTO CAMOYIIPABJICHUS, TOCYJAPCTBEHHBIE M MYHHULMIAIbHBIE YUPEKICHHUS,
IOpUIMYECKUX U (pU3ndecKux Jnl. Beayuiyto poips B mpoueccax KOHCTUTYLHHOHATU-
3alMM POCCUICKOM MPaBOBOM CUCTEMBI UTPAIOT CYbl, KOTOPBIE KAK pa3 U CIOCOOHBI
00ecreynBaTh peXUM KOHCTUTYLIMOHHOCTH B IPaBONPUMEHHUTENbHON pakTuke. Tak,
Konctutynmonnsiit Cyn Poccurickon CDeI[epauHI/I3 SBIIAECTCS HE TOJIBKO XPaHUTETIEM,
HO U T€HEepaTopoM KOHCTUTYLIMOHHBIX HJIel B OOILECTBE, a €ro peleHUs] pacKpbiBa-
10T OyKBY U AyX KOHCTHUTYLMOHHOI'O TEKCTa, (POPMHUPYIOT MEXAHU3MbI peaIn3aluu
KOHCTUTYLIMOHHBIX IIPEANIMCAHUN B OTPACIIEBOM 3aKOHOAATENbCTBE. Ilepen npyrumu
cyJaMu — o01ell 1 apOUTpakKHON IOPUCIUKLIMN — TaKXKe CTOMUT 3ajgada obecriede-
HUSl KOHCTUTYLIMOHHOCTH MPaBONPUMEHEHUS], OJTHAKO PEIAeTCs] OHAa UHBIM 00pa3oM:
B CBOEH JEATEIBHOCTH 3TU Cy/Abl 00s13aHbl IPUMEHSATH JIMIIb TOT 3aKOH, KOTOPBIN OT-
BEYAET KOHCTUTYLIMOHHBIM TPEOOBAaHUSAM U LIEHHOCTSIM.

Mexnay Tem, pu3HaTh «OOIIECTBEHHBIN 3aITPpOC HA KOHCTUTYLIHOHHOCTBY Y0~
BJICTBOPEHHBIM BCE K€ Helb3s. [[pakTHKa KOHCTUTYLIHOHHOTO MPABOCYINSI €5KETOTHO
«BBICBEYMBAETY» KOHCTUTYLMOHHBIE N€(DEKThl OTPACIEBOrO0 3aKOHOAATENbCTBA, B T.4.
3aKOHOJIaTEIbCTBA O MPABOCYIUU (CYyI0YCTPOMCTBEHHOE U IMPOLIECCyalbHOE 3aKOHO-
natenbcTBo). Tak, B 2009 1. 4 u3 20 BeiHeceHHBIX CyZ0M MOCTAaHOBJICHHH KacaluCh
CyJAOYCTPOMCTBA, YTOJOBHOTIO WJIM I'Ppa)kJIaHCKoro npouecca, B 2010 r. — 8 u3 22, B
2011 r.—9mu330,820121. — 513 34,82013 . — 6 u3 30.

! Koncrurynust Poccutickoit denepanuu: nmpuHATa BCEHAPOAHBIM rojlocoBaHueM 12 mexabps 1993
roja; ¢ y4eToM IONpPaBOK, BHECEHHBIX 3akoHamu Poccuiickoit @enepanuu o nompaskax k Koncruryuun
Poccuiickoit @eneparuu ot 30 nexadps 2008 r. Ne 6-OK3, ot 30 nexabps 2008 r. Ne 7-OK3, ot 5 dpeBpans
2014 t. Ne 2-®K3, denepanabHbIM KOHCTUTYIMOHHBIM 3aKoHOM OT 21 mapra 2014 1. Ne 6-®K3 // O¢punu-
abHBIA MHTEPHET-MOPTAI TpaBoBOM wuHpopMmanuu (Www.pravo.gov.ru). — 2014, — 11 ampens. —
Ne 0001201404110001. — Jlanee 1o TEKCTY, €CJIM HE OTOBOPEHO MHOE, — Koncmumyyust.

? HonpoGuee cM.: 3opurkun B.J]. 1) Koncturyuuonssiit Bektop Poccun: 20 net peanmsaruu OCHOB-
Horo 3akona crtpaHel // Poccuiickas razera. — 2013. — Ne 6236 (19 wHosiOps). — URL:
WwWw.rg.ru/2013/11/19/posizia.html; 2) IIpoGiembl KOHCTHTYIIHOHHO-TIpaBoBOrO pasutust Poccun (K 20-
neruto Koncrurynuu Poccuiickoit @enepanun): Beictymenue Ha MexyHapogHOW Hay4YHO-TIPAaKTHUECKON
koH(pepeHunu «KOHCTUTYIMOHAIN3M U NIpaBoBas cucteMa Poccun: utoru u nepcnektussl» (Mocksa, FOpu-
mueckuii  gakynerer MIY  wumenn M.B. JlomonocoBa, 26 wHosOps 2013 r1.). — URL:
www.ksrf.ru/ru/News/Speech/Pages/Viewltem.aspx?Paramld=65.

® Jlanee 1o TEKCTY, eCilM He OroBOpeHo uHoe, — Koncmumyyuounwiii Cyo,; Cyo.
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Oco00EeHHO OCTPO BOIPOC KOHCTUTYLHOHHOCTH IPABOBOIO PETYJIMPOBAHUS U
PaBONPUMEHUTENLHON MPAKTUKU CTOUT B cepe YroJIOBHOW HOCTUIIMH, TTOCKOJIBKY
MOCJIE/ICTBUS aucOagaHca YacTHBIX U MyOJMYHBIX UHTEPECOB B 3TOM cdepe B cpas-
HEHUU C JAPYTUMH 00JIaCTAMH OOIIECTBEHHOM XKU3HU Hanbosee BpenoHocHbI. OOpa-
IIEHUS 10 BOIPOCAM YTOJIOBHOTO, YTOJIOBHO-IIPOIIECCYATBHOTO, YTOJIOBHO-UCIIOIHU-
TEJILHOTO U ONEPATUBHO-PO3BICKHOTO 3aKOHOJATENIhCTBA €KETOAHO 00pa3yIoT OJIHY
TpeTh OT Bcex nocrynawmux B Koncrurynuonnsiii Cyy obpamenuit. Tak, coriiacHo
ceeacanssM Koncturynmonnoro Cyma, B 2001 r. 3996 u3 12 296 (32,50%) mocty-
nuBMX B 3T0T Cya obparennii kacanuch 3Toi cdepsl, B 2002 — 3655 u3 14 472
(25,26%), B 2003 — 5014 u3 15 668 (32,00%), B 2004 — 4654 u3 15 561 (29,91%),
B 2005 — 4314 u3 14 943 (28,87%), B 2006 — 5126 u3 14 989 (34,20%), B 2007 —
5838 u3 16 612 (35,14%), B 2008 — 3546 u3 16 592 (21,37%), B 2009 — 6664 u3 20
629 (32,30%), B 2010 — 6493 u3 18 214 (35,65%), B 2011 — 6902 u3 19 142 (36,05
%), B 2012 — 5990 u3 18 745 (31,95%), a mo utoram 2013 r. 3T0 COOTHOIIEHUE CO-
ctaBmiio 39,35 % — 5943 u3 15 101 obpamenuii. [1o Hammm nmoacyeTam, U3 TaHHOTO
KonuuecTBa 55—60 % oOpalieHuit 0TpakaroT HEYUYEeT WU JJaKe UTHOPUPOBAHUE Tpa-
BOBbIX mosunuii Cyna cymaamu oOmiel OPUCAMKIIMU, OpTaHaMH MPOKYpaTyphl U
TIpeIBAPHTEIHHOrO PACCICIOBAHMS B YTOIOBHBIX Aenax obparmasmuxcs B Cyx .

B 1995-2013 rr. Konctutyuuonsnsiit Cyn B otHomenuu 200 3asiBuTeneit npu-
HUMaJ pelIeHus] 0 HeOOXOAMMOCTH MEePEecCMOTpa CyAeOHBIX PEUICHUH MO0 UX JeaMm.
Hame uccnenoBanue mnokaszano, YTO K HACTOSILEMY BPEMEHH IMEPECMOTPEHBI Jea
mumb 94 3asButeneit (47 %), npudeM B 8 mepecMOTpeHHBIX nenax (4 %) MpUuHATHI
cyleOHbIe perieHus, pacxogsaumecs ¢ no3uuusamu Koncrurynumonnoro Cyna; He me-
PECMOTPEHHBIMH OCTaIOTCs yrojioBHbIe neia 106 3assuteneit (53 %).

KoHcratupysi, 4T0 KOHCTUTYLMOHHOE CYJIONPOU3BOJCTBO €IlI€ HE B IMOJHOU
Mepe «BXKHUJIOCH» B TEJIO POCCUMCKOIO MPaBOCYAUS, MOKEM 3aMETHUTh, 4TO 3 dek-
THBHAs peanu3aius mnpapo3amuTHoro pecypca Koncrurymumonnoro Cyna B cdepe
YTOJOBHOM FOCTHUITUH MPU TAKOM IOJIOKEHUH BEIEH SBISETCS MPOOIEMATUYHOM.

«PenenT nedenus» 0003HAYECHHBIX MPOOJIEM MBITAETCS MPEAJIOKUTH IOpUIUYE-
ckas Hayka. OnHako Beaymuecs ¢ Hadana 90-x rr. XX Beka JUCKYCCHUU O TIPUPOJE U
Ha3HAYCHUU KOHCTUTYIIMOHHBIX (YCTaBHBIX) CY/OB, O CYIIHOCTH, TOPSJIKE UCIIOTHE-
HHUS U peallU3alMi UX PELICHUHN U MPABOBBIX MO3ULIMHI, a4 TAKXKE O MPSIMOM ACHCTBUU
KoHcTuTyuu 1 BO3MOXKHOCTH €€ HENOCPEICTBEHHOIO MPUMEHEHUS CyIOM O0IIen
WM apOUTPaXHON HOPUCAUKIIMU TaK U HE JaJld OJIHO3HA4YHBIX OTBeTOB. OnHA U3
MPUYUH 3TOTO BUAUTCS B TOM, YTO JAHHBIE BOMNPOCHI UCCIEAYIOTCS Pa300LIEHHO
MPEACTABUTENSIMU PA3JIMYHBIX OTpaciiedl IOPUANYECKUX HAYK: 3TH BOIPOCHI CTaHO-
BSTCSL TIPEAMETOM HCCJEAOBaHUS KaK TEOPUHU MpaBa M HAYKH KOHCTUTYLIMOHHOTO
[IpaBa, TaK U MPAKTUYECKU KaXKIOU U3 OTPACIEBOU IOPUANYECKON HAYKHU, B KOTOPBIX

! Conocrasnenue paccMorpernbix Cynom B mepuox ¢ susaps 2009 r. mo aexabps 2013 r. obpare-
HUH (B TOM YHCIIC ’Kaja00 U X01aTalicTB 0 pa3bsicHeHnu penrennii Cyna), 3aTparuBaroniux cepy yrooBHOMN
IOCTHIINH, ¥ BBIHECEHHBIX 110 HUM 2928 penrenuii mokaszano, uto B 1680 onpenenenusx 06 oTkase B MPHHS-
Tuu oOpameHuii k paccmorpennto (57,39 %) Cyn moarBepaus panee cOpMyIHpPOBaHHBIE UM IPABOBBIE
MO3HLIMH, a TAKXKE OTMETUII, YTO IPOBEPKA COOTBETCTBHUS 3aKOHY W (MJM) mpaBoBoii nmo3uuuu Cyna npouec-
CyaJIbHBIX JIEHCTBUN U PELICHUN, UMEIOIIKUX MECTO B JIENaX 3asiBUTENEH, HE BXOJUT B €r0 KOMIIETEHIIUIO, YTO
JUUb KOCBEHHO, HO CBHJETENBCTBYET O HAJMYMUU MPABONPHUMEHUTENFHON OMIMOKN B JIENe 3asBUTENS, 00y-
CJIOBJIEHHOI HeyueToM IpaBoBoi nmosuiuu Cyza.



3Ta MpobiieMa paccMaTpUBAEeTCs MPUMEHUTEIbHO K BOMPOCY 00 MCTOYHHMKAX COOT-
BETCTBYIOILEH OTPACiIy IIPaBa.

Otcrona npeacTaBisieTcss HEOOXOAUMBIM MTPOBEIEHUE KOMIIJIEKCHOTO MCCIIE0-
BaHUSI MEXAHU3MOB CyZE€OHOH 3alllUThI IIPaB U CBOOOJ MOCPEACTBOM pPa3/IMYHbIX BU-
JI0B cyZIeOHOTO MpoIiecca, KOTOPOE TOJKHO YUUTHIBATh CHELU(PUKY KaXKA0T0 U3 ITUX
BUJ0B. KOHCTUTYIIMOHHOE U YTrOJIOBHOE CyIONPOM3BOJICTBA, OyAy4d MEXaHU3MaMHu
peain3anuu cyAeOHON BIAcTH B pa3iIUYHbIX cepax MPaBOOTHOUIEHUM, pealu3yroT
e€ KOHCTUTYLIMOHHOE Ha3zHadueHue (ctatbd 18 KoHcTUTynum) pasinyHbIMHU criocoOa-
MU: MEPBBIMA BHUJ Cy€OHOrO IMpolecca NPU3BaH 3allHUIIATh JUYHOCTh OT HOPMATHB-
HBIX HapyIlIeHu# e€ mpaB M cBOOOJ (T.€. OT HEKOHCTUTYIIMOHHBIX HOPMATUBHBIX MO-
JIO’KEHHI), @ BTOPOM — OT HapyLIEHUI B MJIOCKOCTH KOHKPETHBIX PABOOTHOLIEHUI
(T.e. OT (hakTHUECKUX HApPYIICHUH TpaB U cB0O0). CiegoBaTenbHO, AJIA oOecmede-
HUS peanbHOH, 3)PEKTUBHON U CBOEBPEMEHHON CyZeOHOM 3allUThl OJHUX M TEX XKe
npaB, cBOOOJA M 3aKOHHBIX M MHTEPECOB, HO HAPYIIAEMBIX Pa3IU4YHBIM 00pa3oM, B
IPOLECCYaTbHOM 3aKOHO/ATEIBCTBE JOJIKHBI OBITh MPSAMO 3aKPEIJICHbl MEXAHU3MBI,
o0ecreunBaroIIye COrliacoBaHHOE, cOaTaHCUPOBAHHOE U TapMOHUYHOE B3aWMOJIEi-
CTBUE JIBYX BHJIOB CYJONPOU3BOJICTBA B CUCTEME CYyA€OHOM 3aIlUThI IIpaB U CBOOO/I.

Taxum 00pa3oM, B yCIIOBUSX YCIOKHEHUSI CUCTEMBI U CTPYKTYPhl IPABOOTHO-
IIEHUH, CKJIaJbIBAIOIINXCS B cpepe MpaBocyAusi, TpeOyeT CBOEro UCCIEeI0BaHus B3a-
MMOCBSI3b BUJIOB CYZOIIPOU3BO/ICTBA: OHA PEAJIBHO CYIIECTBYET B CYZ€OHOMN MpPaKTUKE
M 3aKperuieHa B HOpMax IpaBa, OJHAKO €IIe HE MOJyyuia LEJIOCTHOIO HAYYHOTO
OCMBICJIEHUST; TTPEIOCTABUTD KE METOJOJIOTHUECKYIO OCHOBY ISl TAKOTO HCCIIENOBA-
HUS MOXET JIOKTPUHA CYJeOHOr0 MpaBa — BO3POKIAOIIAACS HBIHE YHHBEPCAJIbHAS
oO1enpaBoBasi TeOpUs CyA€OHON BIACTH U MPOLECCYAIBHOIO MTpaBa.

Crenennp paspadoranHocTu Tembl. [[poOrema B3aMMOCBSI3M KOHCTHUTYLMOH-
HOTO M YTOJIOBHOI'O CYJIONPOU3BOJCTB €LIE€ HE CTAaHOBUJIACH MPEIMETOM CaMOCTOS-
TEIBHOTO MOHOTPAQHUUYECKOT0 MCCIEOBAHNA. - MeX/Iy TeM, HayuHbIe MPEeANOChIIKH
Y OCHOBBI JUISl €€ M3Y4YEHUsS YK€ CIOXKWINCh. Tak, B KOHCTUTYLMOHHO-IIPAaBOBOM
Hayke pemeHussM Konctutyunonsoro Cyna B cepe yrojaoBHOM FOCTULIMU MOCBSIIIE-
Hbl KaHaunarckue auccepranuu H.B. Cenesnena (1999 r.), E.B. Kopuykosoii (2003
r.), B.A. borganosckoit (2005 r.) u E.B. XKyukosoit (2010 r.). Onnako 3t paboThI
CKOHLIEHTPUPOBAHBI HA COJIEpXKaHUU NpaBoBhIX no3uunii Koncrurynuonnoro Cyzna B
cdepe yroJloBHOrO MpoLEecca; 3a UX MpeeaaMu OCTaBaJIMCh BOIIPOCHI BIUSHUS X0/
U pe3yJbTaTOB KOHCTUTYLIMOHHOTO CYJIONPOM3BOJACTBA HAa MPOU3BOJACTBO MO KOH-
KPETHBIM YTOJIOBHBIM jiesiaM. CyIIHOCTH U OTAEJIbHBIM MHCTUTYTaM KOHCTUTYI[MOH-
HOTO CYAOINPOMU3BOJICTBA, MPUPOJIE PELIEHUH U MPABOBBIX MO3HUIMI KOHCTUTYI[MOH-
HBIX CYJIOB IMOCBAIIEHbI MHOTOYMCJIEHHBIE PAaOOTHI IOPUCTOB KOHIA XX — Hauaja
XXl B., 0THAKO BOIPOCHI B3aMMOCBS3U KOHCTUTYIIMOHHOTO CYAOMPOU3BOACTBA C
MHBIMU BUJAMU CYJIONPOU3BOJICTBA B HUX MPAKTUYECKH HE 3aTPOHYTHI.

B yrosioBHO-npoLieccyallbHOW HayKe M3YYE€HBI CBSI3M YTOJIOBHO-IIPOLIECCYallb-
HOTO ITpaBa ¢ OTPACISIMH MaTEPUAJIBLHOTO IPaBa; CBSI3U K€ C OTPACIAMH MPOLECCY-
aJIbHOTO IIpaBa €Ile XKAYT CBOMX HccienoBareneil. [1o oTaenpHOCTH N3y4eHbl PoJib U

! I10ii Teme MOCBsAIIEHA THIIb OHA CTaThs. CM.: Mypamoea H.I'. B3auMOCBsI3b KOHCTUTYLIUIOHHOT'O
W YrOJIOBHOTO CYyJIONIPOU3BOJICTBA: TEOpEeTHYECKas MOJIeNb // AKTyallbHble TIPOOJIEMBI TEOPHH U MPAKTUKU
KOHCTHUTYIIHOHHOTO cynonpou3BojicTBa. Beim. 2. — Kazanb: OO0 «Odcer-cepBucy, 2007. — C. 266—275.
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MECTO peleHui U npaBoBbiX no3unuii Koncturyunonnoro Cyna B MEXaHU3ME yro-
JoBHO-TIporieccyanbHoro perynupoBanus (H.B. baryes, C.M. Jlaposckux, B.H. Jla-
puonoB, A.B. Hoxkuna, B.B. Cunopos, A.C. Tapan u np.), HanpaBjieHHe Cya0M 00-
el opucaukuny B Koncrurynnonssiid Cy 3ammpoca 0 IpoBEpKE KOHCTUTYIITMOHHO-
CTH 3aKOHa Kak OJIHO M3 OCHOBaHUM MPUOCTAHOBIICHUS CYIE€OHOTO MPOU3BOJICTBA
(M.C. Eropona, A.B. KouetoBa nu A.A. CeHbKOB) U BO30OHOBJICHHE MPOU3BOJICTBA
10 YTOJIOBHOMY Jie1y BBHAY HOBBIX oO0cTosTenbeTB (B.E. backakosa, H.I1. Benuies,
B.A. JlaBeinoB, A.Jl. 3ymakynoB, A.Jl. [Ipouusikos, A.A. Cobenun, S.E. @unes).

OnHako B paMKax OJHOTO KOMIUIEKCHOI'O MCCJEIOBAHUS U B KOHTEKCTE B3au-
MOCBS3M BUJOB CYJONPOU3BOJICTB JAHHBIE HHCTUTYTHI €11I€ HE N3YYaJIUCh.

OO0beKT IMcCcepTAMOHHOIO MCCJAEAOBAHUS COCTABISIIOT HAXOMSIIMECS BO
B3aMMOCBSI3M KOHCTUTYLMOHHO-TIPOIIECCYAJIbHBIE U YTOJIOBHO-IIPOLIECCYaIbHbIE Mpa-
BOOTHOIIIEHUS M UX 3JIEMEHTHI (HOPMBI TIpaBa, Iopuaudeckue GakThl, MpaBa, 00s3aH-
HOCTH U MOBEJICHUE YUYACTHUKOB).

IIpenmer nmMccepTAMOHHOIO HMCCIEA0OBAHUSL 00pa3ylOT B3aMMOCBSI3b KOH-
CTUTYLIMOHHOTO M YTOJIOBHOT'O CYJOIPOU3BOACTB, €€ CYIIHOCTb, CUCTEMA U XapaKTe-
PUCTHUKA OTACIBHBIX (POPM.

Heap auccepTalUOHHOTO MCCJICTOBAHUS 3aKIIOYACTCS B XapaKTEPHUCTHUKE
COBpPEMEHHBIX ()OPM B3aUMOCBSI3U KOHCTUTYIIMOHHOTO M YTOJOBHOTO CYJIOMPOU3-
BOJICTB M ONPENIETICHUU MPOIECCYyalbHOM (POPMBI 3TUX BHUJOB CYJIONPOU3BOJICTBA,
HanOozee 3 PEeKTUBHON B 3alIUTE MPaB U CBOOOI.

JIOCTHKEHUIO 3TOM 1ENIH CITYKUT PELICHUE CIECAYIONINX 3a1a4:

1) BBISIBJICHHWE TIPHUPOJIBI CBSI3eH MEXKIy KOHCTUTYIIMOHHBIM W YTOJIOBHBIM CY-
JOTPOU3BOJCTBAMH, Kpyra BOIPOCOB, [0 KOTOPHIM OHU BO3HHUKAIOT, a TaKXKe Ompe-
JIJICHHE METOJ0JIOTUH UCCIEA0BaHUS TAHHBIX CBA3EH;

2) XapaKTepUCTUKAa BO30YXJICHUS KOHCTUTYIIMOHHOTO CYIOIPOU3BOICTBA
JNEUCTBUSIMA YYACTHUKOB YTOJIOBHOTO MPOLECCA, ONPEICTICHUE UX KOHCTUTYLIHOHHO-
1 YTOJIOBHO-TIPOLIECCYANIBHBIX MTOCIEACTBUN;

3) ompenerneHne XapakTepa W TMOCIEJACTBUNA BIUSHHS PEIICHUN M MPaBOBBIX
no3uiii Koncrurynuronsoro Cyzia Ha HOpMbI YTOJIOBHO-TIPOLIECCYAJIbHOTO MPABa;

4) olleHKa IOPUANYECKOro 3HadYeHus pemieHuin Koncturynunonnoro Cyna s
Cy/1IeOHOM MPAKTUKHU MO YrOJIOBHBIM JeJiaM, B T.4. Ui CyJIOB TPOBEPOYHBIX MHCTAH-
1007178

MeToauka ¥ MeTOA0JIOTHS JUCCEPTALMOHHOIO MCCJIEAOBAHNS, BKIIOYas B
ce0sl TpPaAULIMOHHO UCIOJIb3yeMble OOIIeHayYHbIe (CUCTEMHBIA aHan3, Kilaccu(uKa-
11, adCTparupoBaHUe, aHAJIU3, CUHTE3), YACTHOHAYYHbIE (METOJIbI CTATUCTUYECKUX
U COLMOJIOTUYECKUX HMCCJIENOBAHMM, METOJl BKJIIOUEHHOTO HAOIOJEHUS) U CHElH-
ANbHO-IOPUINYECKHE METO/Ibl, OTIMYAIOTCSA OT IPYTrUX padOT OMOPOM AUCCEPTAHTA HA
JOKTPUHY CyA€OHOTO MpaBa — OOIIENPABOBYIO TEOPHIO Cy/1I€OHON BIACTH U MPOIEC-
CyalibHOTO TpaBa. OTpaxkasi UHBapUaHT CyAONPOU3BOICTBA, 3Ta JOKTPUHA MTOKA3bIBa-
eT Bc€ TO ollee, 4TO OObEIUHSET CYIIECTBYIOUINE BHJbI CYAOINPOU3BOJCTBA (Kak
ormetun J[.B. Jlanmienko, «oOmuii 3HaMeHATENb BUJIOB CYJIOMPOU3BOJICTBA») U
OTIpeeNsIeT AOMYyCTUMbBIE MPEebl MOP(POIOTUUECKUX W3MEHEHUI TPOIeCCyaabHOM
(bopmbl, 00YCTOBICHHBIX CIENU(PUKON MPUMEHSEMOT0 MaTepuaabHOro mpasa. Mc-
M0JIb30BaHNE MEXIUCIMILTMHAPHOTO MOIX0/1a, JEKAIIEro B OCHOBE UAEH CYJEOHOr0
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mpaBa, B OTJIMYHE OT OTPACIEBHIX HAyK, MO3BOJISET MOIYyYUTh Oojiee 0OBEMHYIO U
TOYHYIO «KapTHHY» U3ydaeMoi poOieMbl U U30€KaTh TEX MUPOBO33PEHUECKUX, ME-
TOJOJIOTHYECKHUX, (DAKTUUECKUX M MHBIX OIIMOOK, C KOTOPHIMH CTAJIKUBAIOTCS MPE/-
CTaBUTEJIM OTPACJIEBBIX HAYK IMPOIECCYATbHOTO IUKJIA. VICIoap30BaHNE B KauyeCTBE
METO0JIOTHHU JIAHHOTO HUCCIICIOBAHUS JIPYTUX IOPUIUUSCKUX TEOPHH (TEOpHH Ipasa,
TEOPUM KOHCTUTYLHOHHOTO IpaBa, TCOPUM IMPABOOXPAHUTEIHLHON ACSATEIBHOCTH, a
PaBHO TOJIBKO OJTHOM MpoIlecCyaqbHON HAyKH) HE 00eCIleurnBaeT TaKOTo MaciiTaba B
CUJTYy YPE3MEPHOTO PACIIUPEHUS WU CY>KEHUSI CBOETO IPeaMETa.

Teopernueckyrd OCHOBY HMCCJIEIOBAHUSI COCTAaBWIM HJIEM OTECYECTBEHHBIX
y4eHbIX 0 cyaeoHoM mpase, — W.B. Muxaitnosckoro, H.H. Po3una, B.A. Psi3anosc-
koro, H.H. ITonsiuckoro, M.C. Ctporosuua, B.W1. Kamunckoii, 3.M. MypanabsH,
H.B. Burpyka, B.M. Kyiikosa, B.II. Kamenosa, FO.A. Ilonooii, O.B. JltokuHoMH,
KO.M. laitnuneii u Apyrux CTOPOHHUKOB 3TOM uaeH. Takke JUCCEPTAHT ONUpaJICs Ha
TPyAbl CIECHHATMCTOB B 00JIacTH Teopuu cyaeOHoi Biactu — E.b. A6pocumoroi,
B.A. AEUmuHOM, JI.A. BockoOuToBo#, C.JI. Hertsapesa, C.K. 3araiiHoBoi,
H.A. KonokonoBa, = B.A. JlazapeBoii, = M.H. Mapuenko, W.b. MuxaitnoBckoi,
T.I'. MopwmiakoBout, W.JI. [letpyxuna, u nap., Ha TPyAbl TEOPETUKOB IpaBa
C.C. AnexkceeBa, FO.W. I'peuoBa, B.H. Kapramoga, I'. Keaszena, E.I'. JIykbsiHOBO,
A.B. Manbko, M.H. Mapuenko, A.C. [Turonkuna, B.H. [Iporacora, FO.K. Toncroro
U JIp. O CYIIIHOCTH, UICTOYHHMKAX, HOpMaxX U MPUMEHEHUHU MpaBa, O MIPABOOTHOIIICHUSX.

B nuccepranuu ucnosib30BaHbl pabOThl KOHCTUTYIIMOHAIMCTOB, TTOCBSIIICHHBIC
OT/ICJIbHBIM MHCTUTYTaM KOHCTUTYIIMOHHOTO CYJOINpou3BoacTBa Poccuu u 3apyoex-
Hbeix crpaH, — C.A.benoa, H.C. bonmaps, B.B.bpukcosa, H.B. Burpyka,
I''A. 'amxuesa, E.B. I'punienko, E.B. I'epacumoBon, I'.A. XKununa, B.Jl. 3opbkuHa,
C.A. KaxnaeBa, A.A. Kmumaca, C.JI. KuszeBa, A.H. KokoroBa, H.A. Kpasua,
C.II. MagpuHa, T.I'. MopmiakoBowu, C.B. Hapyrro, C.O. HecmestHOBOY,
I'.'X. HypueBa, X.W. Oscensin, A.A.IlerpoBa, C.A.Ilyntyca, M.C. Canukosa,
H.B. Cene3nesna, B.A. CuBniikoro, C.A. TarapuHOBa, T.51. Xabpuepoi,
0O.C. Xoxpsxkosoii, A.A. Xynoemko, b.C. D63eeBa, P.C. SIpyckuHa, a Takxke 3apy-
oexHbix aBTopoB A.P. Bproep-Kapesic (A.R. Brewer-Carias), I'.I'. ApytionsHa,
X. I'amxwuena, I'. Kensszena, A. [laito, P. Yurn, K.H. XonukoBa u nip.

ABTOop wmcnosb3oBan  Tpynabl  A.W. AnekcannpoBa, JILb. AnekceeBoii,
H.B. baryesa, B.Il. boxxbeBa, O.A. Baruna, JI.A. BockoouroBoii, H.I1. Beguiiena,
JI.B. T'onoBko, K.®. I'yuenko, B.A. [laBsinoBa, C.M. [Japosckux, M.C. EropoBoii,
H.B. Unetotuenko, K.b. Kanunosckoro, H.A. Komaposoii, A.B. Kouerooii,
B.H. JlapuonoBa, B.3. JlykamesBnua, H.b. Muxainosckoit, H.I'. Myparosonu,
N.JI. Ilerpyxuna, A.JL. Tlpouutskoga, A.A. CeHbKOBA, A.B. CmupHoOBa,
M.C. Crporosuua, A.C. Tapan, T.B. Tpyouukosoi, A.E. Yeuetnna, B.C. llagpuna,
FO.K. SlkumoBuYa u 1p., MOCBSIIIEHHbIE CYHIHOCTH, BO30YXKIEHHUIO, TPUOCTAHOBIIE-
HUIO ¥ BO30OHOBIICHUIO YTOJIOBHOTO CYJOTMPOU3BOJICTBA, & TAK)KE MCTOYHUKAM YyTO-
JIOBHO-TIPOIIECCYaAILHOTO TTpaBa.

HopMmaTuBHy10 0CHOBY HMcc/ieq0BaHUsI 00pa3yroT MojiokeHus: KoHCTUTyum
Poccuiickoit @enepanuu, PegepaibHOr0 KOHCTUTYLHHMOHHOTO 3aKOHAa OT 21 wurond



1994 r. Ne 1-®K3 «O Koncrurymuonsom Cyzae Poccuiickoii ®eneparmmy»,’ Yromos-
HO-TIpolieccyalibHOro Kojekca Poccuiickoit ®denepanuu ot 18 pexadps 2001 .
No 174-®3° u psima WHBIX (eIepatbHBIX 3aKOHOB; MOCTAHOBICHUS W OIPEHCICHUS
Konctutynmonnoro Cyna, a Takke oTAelbHbIE TocTaHOBIIeHUs EBpornerickoro Cyna
no npasaM yesnoBeka v [Inenyma BepxoBHoro Cyaa Pocculickoit denepanumu.

IMIUPUYECKYI0 0a3y HCCIAeA0BAHMSA COCTABUIIN:

1) npunsarteie B 1995-2014 rr. pemenus Koncturynunonnoro Cynaa, coaepixa-
[IM€ HOPMATHBHBIE IPABOBbIE MO3ULUUU IO BOMNPOCAM YTOJIOBHOIO, YTOJIOBHO-
MPOLIECCYaTIbHOr0, YTrOJOBHO-UCIOJHUTEIBHOTO U OINEPATUBHO-PO3BICKHOIO MpaBa
(71 nocranoBnenue u 668 onpeaeneHuit);

2) wmarepuaibl 0000IICHUS Pe3yIbTaTOB MEPECMOTpa HAa OCHOBAaHWU 38 TO-
cranoBieHuil u 24 onpexnenenunit Koncruryunonnoro Cyna cyneOHBIX pelieHui mo
yrosioBHbIM Jenam 197 nui, obpamasimxcsa B Cyn B 1995-2013 rr., npoBeneHHOTO
aBTOpPOM IO MaTepuanam, Xxpansmumcs B Cekperapuare Koncruryunonnoro Cyna;

3) pe3ynabTaThl H3YYCHUS MO Pa3pabOTaHHBIM aBTOPOM aHKETaM PacCMOTPCH-
HbIX Koncturynmonusim Cymom B mepuoj ¢ saBaps 2009 r. mo aexabpn 2013 r.
oOpallleHuil 10 BOIPOCaM YroJIOBHOM FOCTHLMHU, 1O KOTOphIM Cynom mpunsto 19
nocTaHoBJIeHU U 2928 onpezenenuii (CIuIoIHas BHIOOPKA);

4) pa3MerieHHbIC Ha OQUIUAIBHBIX CaliTaX KOHCTUTYIIMOHHBIX CYJIOB (COBE-
TOB) AzepOaiimkana, ABctpun, Aunoppsl, Apmennn, Uranuu, Kazaxcrana, Yexuwu,
@panuun 1 OPI" oTnenpHbIE pelIeHUs JaHHBIX CYZOB IO BOIPOCAM YIOJIOBHOU FOC-
TULIAH, a TAK)KE HOPMATHUBHBIEC MPABOBBIE AKThl U CTATUCTUYECKHE CBEACHUS O Jes-
TEJILHOCTH 3TUX OpraHoB B nepuoa ¢ 2008 r. mo nepsoe nomyroaue 2013 r.;

5) omnyOnukoBaHHBIE MaTepuaiabl Benenmanckor komuccun CoBera EBporibl,
Konpepenuun EBponeiickux KOHCTHUTYUMOHHBIX CyJ10B, KoH(epeHInH opraHos
KOHCTUTYIIMOHHOT'O KOHTPOJIS CTPaH MOJIOAOW JEMOKPATHUH.

Hay4yHasi HOBH3HA JUCCEPTALIMOHHOIO MCCJIEI0BAHMS TPEIONPEIEIEHA E€T0
TEMOH, IPEAMETOM U METOJOJIOTHEN U 3aKIIFOYAETCSI B TOM, YTO B HEM BIIEPBBIE B CO-
BPEMEHHON IOpUANYECKON HayKe Ha MOHOTpau4ecKoM YpOBHE CTaBUTCS BOIIPOC O
B3aMMOCBSI3M BUJOB CYJONPOU3BOJICTBA, PACKPBIBAEMBII HA NMPHUMEpPE B3aUMOCBS3H
KOHCTUTYILMOHHOT'O M YTI'OJIOBHOTO CYJOIPOM3BOACTB. ABTOPOM O03BYYEHBI HOBBIE
UJIEU, HAIPABJIEHHBIE HAa NPOLECCYAIbHOE OCMBICIEHUE KOHCTHUTYLHMOHHOIO CYJO-
MIPOU3BOJICTBA: YTOUHEHBI €r0 IMpolieccyalibHas (MpaBoCyiHas) IPUPOIa U €ro Jese-
HUE Ha CTaJIUM; MPEIIOKEH HOBBIA MOAXOA K ONPEACICHUIO CYLIIHOCTH U BHJIIOB pe-
EeHnd U npaBoBeIX no3uui KoncturynnonHoro Cyza, a Takke yTOUHEH HOPSIOK
UX MCIOJHEHUs B CyIcOHOM MPAKTUKE MO YroJIOBHBIM jefiaM. B pabote npemsioxeH
P HOBEJI Il YrOJIOBHOTO MPOIECCa: YTOYHEH KPYyr HMCTOYHUKOB YIOJIOBHO-
MPOLIECCYaTIbHOTO MpaBa, BHECEHBI MPEAJIOKEHHS 110 COBEPLICHCTBOBAHUIO MHCTUTY-
TOB MPUOCTAHOBJICHUS CyJACOHOT0 pa3z0upaTeIbCTBa, MEPECMOTpa CYAEOHBIX pellie-
HUHN MO YroJIOBHBIM JejiaM M BO300HOBJICHHS MPOU3BOJCTBA MO YTOJOBHOMY €Y
BBHJIy HOBBIX OOCTOSTENBCTB. Takke aBTOPOM BbIACIEHBI MPEANOCHIIKA BO3POK/IE-
HUS B OT€YECTBEHHOM IOPUINYECKOM HayKe HJien Cy1eOHOro MpaBa U MpeasiokeH oc-

1
Jlanee mo TeKCTy, €CIM HE OTOBOPEHO MHOe, — 3axon o Koncmumyyuonnom Cyoe.
2
Janee mo TekcTy, ecid HE OroBopeHo mHoe, — VIIK. AHamorn4HpIM 00pa3oM COKpaIIaroTcs U
Ha3BaHUs Apyrux kojekcoB Poccuiickoit denepanuu.

8



HOBAHHBIA HAa HEHM HOBBIM METOJOJOTHYECKUHM IMOAXOJ K OINPEICIICHUIO CYIIHOCTH
CyZIONIPOU3BOJICTBA.

OcCHOBHBIE M0JI0’KEHN S, BBIHOCUMbIC HA 3aILMTY.

1. KoHCTUTYIIMOHHOE, Tpa)kKAaHCKOE, aAMUHHUCTPATUBHOE U YIOJIOBHOE CYHO-
IPOU3BOJICTBA OOBEKTUBHO OTIEJCHBI APYT OT JpPYyra B CHIIy pa3iudyuii HOpM Mare-
pUATBHOTO TpaBa, MPUMEHSEMBIX [JISl pa3pellieHus Jed MO CYHIECTBY, U CIIOCOOOB
BOCCTAHOBJICHUS 3alMIIAEMbIX IPaB, HO HAXOAATCA B OTHOIICHHSX B3aWMOCBS3H,
T.€. OKa3bIBAIOT JAPYT HA JIpyra CTaTUYHOE W (WJIM) AUHAMUYHOE HEMOCPEACTBEHHOE
BJIMSIHUE, OOYCJIOBIIEHHOE CBOMCTBOM KOMMYHHMKAaTHBHOCTH Ka)KJIOTO U3 3TUX IpO-
IIECCOB KAK OTKPBITBIX CJIOKHBIX COLMAIBHBIX CUCTEM. B3anMOCBSA3b BUIOB CyHIO-
MIPOU3BOJICTBA BOZHHUKAET B CHITy €IMHCTBA Cy/1€0HOM BIACTH, HA3HAYEHUEM KOTOPOU
SBJISICTCSI 0OCCTICUCHHE TIpaB M CBOOOT YelloBeKa 1 rpaxmaanuHa (ctaths 18 KoHcTu-
TYLIUH), B CIy4dasix, KOTAa JUis 00eCIeYeH s WU 3aIIUThl 3TUX MpaB U CBOOO] KOH-
KPETHOIO JIMIIA CyIOMPOU3BOICTBA OJTHOIO BHIA HEAOCTATOYHO. CTENEHp U MOJHOTA
JOCTUKEHUS TOW LEIU €CTh KPUTEPHMl ISl OLICHKH KAUYE€CTBEHHBIX XapaKTEPUCTHUK
(GbopM B3aMMOCBSA3H BUJIOB CYJONPOU3BO/ICTBA.

Creuugurka B3aMMOCBSI3M KOHCTUTYLIMOHHOTO M YTOJIOBHOTO CYJOIpPOM3-
BOJACTB OOYCIIOBJI€HA, C OJHOM CTOPOHBI, Ha3HAYEHHWEM KOHCTUTYLIMOHHOTO CYJO-
IIPOU3BOJICTBA, COCTOSAIIUM B 3alllUTE KOHCTUTYILMOHHBIX IIpaB U CBOOOJI OT HOpMa-
THUBHBIX HApyIIEHUH, a C IPyroil CTOPOHBI — MPEIMETHON 00JACThI0 B3aUMOCBS3H,
KOTOpOH siBisieTca cepa yronoBHoW roctunmu. OTcroAa Bce (pOpMBI B3aUMOCBSI3H
KOHCTUTYIIMOHHOTO M YTOJIOBHOT'O CYAONPOU3BOACTB TaK MM MHAYE CBSA3aHBI C MPO-
BEPKOM KOHCTUTYLIHOHHOCTH YTOJIOBHO-IIPOLIECCYAIBHBIX HOPM.

2. @opMa B3aMMOCBSI3U BUAOB CyAOIMPOU3BOACTBA MPEACTABISET COOON BHEII-
HEE BBIPAXEHUE CBA3W MEXAY ABYMS BHJIAMH CYAONPOU3BOJICTBA 110 OJHOMY BOIIPO-
Cy, PETyJIMPYEMOMY HOPMAaMH COOTBETCTBYIOLIMX ABYX OTPACIIEH MPOLECCYATBHOTO
npaBa. Kaxxnas ¢popma cocTouT U3 Ciae1yonmx 3I1eMEeHTOB:

— BEKTOp BJIMSIHUSA OJHOTO IIPOLIECCa HA JPYIroi;

— OCHOBAHUE B3aUMOCBSI3H;

— MOCJIEACTBUS (CoAepKaHKNE) B3aUMOCBS3H;

— CPOKH, B IIpefienax KOTOPhIX POUCTEKAET B3aUMOCB3b.

Kpurepuem nuddepennuanum GopM B3aUMOCBSI3U SBISIOTCS MPABOBBIE MMOC-
JencTBus, oOpa3yroliuecs B pe3yjbTaTe B3auMHOro BiusiHUsA. Ha ocHOBe naHHOTO
KpUTEpUsT BBIACISIOTCS WHULUHUPYIOIIUE, MPUOCTAHOBUTEIbHBIC, HOPMAaTUBHO-
KOPPEKTUPYIOIIAs, HOPMATUBHO-TOJIKOBATEIbHAsI M PEBU3HOHHBIE (POPMBI B3aUMO-
CBSI3U KOHCTUTYIITMOHHOTO U YTOJIOBHOTO CYJOIIPOU3BOJICTB.

3. Koncmumyyuonno-unuyuupyrowiue gpopmol 63aumocea3u COCTOAT B BO3-
OyXJ€HUU KOHCTUTYIIMOHHOTO CYIOMPOU3BOICTBA JEHCTBUAMH YYaCTHUKOB yTOJIOB-
HOTO MpoIlecca, T.€. B CBSA3M C 3aIIPOCOM cyza 00Iel IOPUCAUKIIMN O MPOBEPKE KOH-
CTHTYLMOHHOCTH 3aKOHA, TOJIEKAIIEro IPUMEHEHHIO B yTOJIOBHOM Jejie,” H B CBSA3H
C Jkamo0aMu Ha HapyIICHUE KOHCTUTYIIMOHHBIX TIPaB M CBOOO/ MOJIOKEHUSIMHU 3aKO-
Ha, TPUMEHEHHBIMM B KOHKPETHOM YTOJOBHOM JI€Ji€, MOJAaBAEMbIMH OTACIbHBIMU

! Jlanee 1o TeKCTy, ecim He OFOBOPEHO HHOE, — 3anpoc cyod.
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rpaxaaHaMu, 0ObeTUHEHUSIMH TPaXXKIaH WM WHBIMU JUIAMHU, KOTOPBIM MPEIO0CTaB-
JeHo npaso obpaienns B Cyx B HOPSAKE KOHKPETHOrO HOPMOKOHTPOIISL. |

N3menenune denepanbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM OT 3 HOs6pst 2010 1.
No 7-®OK3 kputepueB 10MyCTUMOCTH 3aIpoca CyJia U KaJloObl TpaXkIaHMHA TEOPETHU-
YECKHU OIPaBJaHO, TTOCKOJIbKY OTpa)xaeT CyOCHIMapHBIM XapaKTep KOHCTUTYLIMOHHO-
ro CyJOIpPOU3BOJICTBA B CUCTEME CyAeOHOM 3alIUThI ITpaB U cBOOO, NpeIHa3HAYCH-
HOTO JUIS 3alUTHI TIPaB U CBOOOJ YEJOBEKa M Tpa)kAaHMHA OT HOPMATHBHBIX (2 HE
(bakTUYECKUX) HAPYIICHUH MyTeM 00eCreueHNs KOHCTUTYIIMOHHOCTH HOPMAaTUBHOTO
IIPaBOBOT'O PETYJIUPOBAHNUS OOIIECTBEHHBIX OTHOLIEHUH.

B cuiny Takoro HazHaueHUs KOHCTUTYLHMOHHOTO CYAONPOU3BOJACTBA B CUCTEME
JEUCTBYIOLIErO MPaBOBOrO peryinpoBaHus B Poccun He MOXeT OBbITH peain30BaHa
MOJCITb «NOJHOU KOHCMUMYYUOHHOU J4#ca00b» (cTpaHbl 3amagHoi EBporsr) wmm xe
MOJIeIb Proceso amparo (crpanbl JIaTuHCKON AMEpUKH), TpeANoJiaralire npoBep-
Ky KOHCTUTYLIIHOHHOCTH KOHKPETHBIX CYJI€OHBIX PEIICHH, B T.4. IO YTOJOBHBIM Jie-
naM. B mpoTUBHOM cilydae TpaHb MEXIY BUJAMHU CyAONPOU3BOACTBA OyaeT (hakTu-
YEeCKHU CTEpTa, YTO MPOTHUBOPEUYUT 0a30BBIM IOJIOXKEHUSAM JOKTPUHBI CyA€0HOr0 mpa-
Ba 0 quddepeHnanuy BUJ0B CyA0IPOU3BOICTBA.

4. Yzonoeno-npuocmanosumenvhuvle opmuvl 63aumMoceA3U TPEANONATAIOT
IPUOCTAHOBJICHUE YTOJIOBHOTO CYyJONPOU3BOJACTBA B CBSI3U C OOpallleHuEM €ro
yuactHukoB B Konctutynuonnsii Cya. HampaBnenue cynom oOied I0puUCAUKIAN
3anpoca B Koncturyunonnsiii Cy siBAsIeTCS 711 HETO 00SI3aHHOCThIO, BOSHUKAIOIEH
Yy HEro OJIHOBPEMEHHO C YOE€XJIEHHEM B HEKOHCTUTYLIMOHHOCTH MOJIEkKAUIel Mpu-
MEHEHHIO HOPMbI IIPaBa; HAMPAaBIICHUE 3alpoca Cya BO3MOKHO B JIOOOM CyAeOHOM
MPOU3BOJICTBE U B JIIOOOW CyA€OHOM CcTaluM YroJIOBHOTO Mpoiecca. Takoe mpuocTa-
HOBJIEHHE, OyJqy4u 0053aTeNIbHbIM, IPEACTABIAECTCS HE aOCOJIOTHBIM: CYJ, Hampa-
BUBIIUHN 3aMpoCc, MOXKET MTPOU3BOJUTH JECUCTBUS U MPUHUMATh PEIICHUS, HE CBSI3aH-
HbIE C IPUMEHEHHUEM OCIOPEHHBIX B 3ampoce HOopM. [Ipunstue KoHCTUTYIMOHHBIM
CyznoM K pacCMOTPEHHIO ’kalloObl B€UET MPUOCTAHOBJICHUE JIMIIb KaCCAllMOHHOTO U
HaJ30pHOTO MPOU3BOJCTBA.

5. Hopmamueno-Koppekmupyrowaa ¢popma 63aumocea3u UMEET MECTO MpHU
nposepke KoHcTuTynmoHHBIM CyZJOM KOHCTUTYLIMOHHOCTH YTOJIOBHO-IIPOLIECCYaIb-
HBIX HOPM, 3aKpEIUICHHBIX B COOTBETCTBYIOIIMX HCTOYHUKAX IpaBa, pe3yJbTaTOM
KOTOpoil siBnsieTcs: koppekuusi CynoM 3Toil HOpMbI BCIEACTBHE OOHapyXeHHUs €€
KOHCTUTYIIMOHHOTO JAedekra. KOHCTUTYIIMOHHBIA Ae(PEeKT HOPMBI MpaBa €cTh €€
MOJIHOE WM 4YacTUYHOe mpoTuBopeure KoHcTutynuu, B T.4. M0 OyKBajibHOMY CO-
NEPKAHUIO, IO CMBICIY, MPUIABAEMOMY €M NPAaBONPHUMEHUTEIBHON NPAKTUKOH, a
paBHO 1O Gopme (T.€. MO0 MECTY COAEPKAIIETo €€ UCTOYHMKA MpaBa B UEPAPXUU ITUX
MCTOYHUKOB). KOHCTUTYLHOHHBIN AePeKT HOpPM MpaBa AOKEH ycTpaHsaThesa Kon-
CTUTYIIMOHHBIM CyJI0M MyTeM MpU3HaHUS HOPMbl HEKOHCTUTYLIMIOHHOM B IMOCTAHOB-
JICHUSX, YTO BJIEYET MX aBTOMATHYECKYIO JUCKBUTU(DHUKAIIUIO U3 COOTBETCTBYIOIIEH
oTpaciu npasa; Koppeknus CygaoM HOpM MpaBa UHBIM 00pa3oM He (P PeKTUBHA.

HopmatusHo-koppekTupyromue pemenuss Koncrurynumonnoro Cyna conepxar
OOKMPUHATbHble U HOpMamugHvle npasogvle nosuyuu Koncmumyyuonnozo Cyoa;

! Jlanee 1o TEKCTY, eClM HEe OFOBOPEHO HHOE, — JIcanoba 2pajicOaHuna.
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MOCJIETHUE CIIEAYET MPU3HABATh CAMOCTOSITENIbHBIM HCTOYHUKOM POCCHICKOTO Ipa-
Ba, MOJUIEKAIIUM HENOCPEACTBEHHOMY NPUMEHEHHUIO; OHM 00J1aat0T YHUKAJIbHBIM
HaOOPOM IOPUANYECKUX CBOMCTB, KAUECTBEHHO OTJIMYAIOIIUX UX OT MHBIX U3BECTHBIX
JOKTPHUHE IPABOBBIX AKTOB, B T.4. MCTOYHUKOB IIpaBa.

6. Hopmamueno-monkosamenvHas popma 63aumoceasu oTpaxaeT UHOU pe-
3yJbTaT MPOBEPKU KOHCTUTYLMOHHOCTH YI'OJIOBHO-TIPOLIECCYAIBHBIX HOPM, KOTOPBIM
ABJISIETCSL YSICHEHUE M pasbsicHeHne CynoM cMbIciia HOPMBI YrOJIOBHO-IIpoLiecCya-
JBHOTO TpaBa, HEe MpoTuBopevanieil Konctutyuuu, T.e. opuIMaIbHOE TOJKOBaHHUE
JaHHOW HOpMBI. BbIHOCHMBIE B paMKax AaHHON (OpPMBI HOPMATHBHO-TOJKOBAaTeE-
neHble pemeHus KoncturynmonHoro Cyzna He SBISIFOTCS MCTOYHMKAMHU IpaBa, a
MPEJICTaBISIOT co00i aKkThl O(PHUIIMATBFHOTO TOJIKOBAHHUS OTPACIEBBIX HOPM IIPaBa,
CUJIa KOTOPBIX OTpaHWYeHa MpejeraamMu JACHCTBUS MCTOJKOBAaHHBIX KOHCTUTYIIMOH-
HbIM Cy/10M 3aKOHOJIaTEIbHBIX AKTOB.

[. Ye0n06n0-pesusuonnsie popmul 3aumoceazu cCoCTOST B IIPOBEPKE B yro-
JIOBHOM IIPOIIECCE HA COOTBETCTBUE NPaBOBBIM No3unusM Koncrurynnonnoro Cyzaa
CYJEOHBIX pEIICHUH MO YrojoBHBIM jaenaM. HopmaTuBHO-KOppEKTHUpYIOIIKE pelie-
Husi KoncrurynnonHnoro Cyja BileKyT BO30OHOBJIEHHE BBUAY HOBBIX OOCTOSITENIHCTB
IIPOM3BOJICTBA MO YIOJOBHBIM JIEaM JIML, MO0 4bMM >kajo0aM CyJoM HPUHATHI 3TU
pElIeHus], 4TO 00pa3yeT COJIEPKAHUE Y20/108HO-80300HOBUMENLHOU POPMbL 83AUMO-
ceasu. [lonHoOMOUMs IO TaAKOMY BO30OHOBJIEHHIO JIOJKHBI TPUHAJJIEKATh UCKIIOUH-
tenbHO [Ipesnnnymy BepxoBHoro Cyna, a mopsioK TaHHOTO POU3BOJICTBA TPEOyeT
Oonee netanbHOU pernameHTanuu B YIIK cooOpa3Ho npenokeHHO B AuccepTaluu
KOHIIENIMU JaHHOTO MPOU3BOACTBA.

JlericTBME HOPMATUBHBIX NPaBOBBIX No3nnnii Koncturynnonnoro Cyna B yro-
JIOBHBIX JE€JaX WHBIX JHIL, T.€. HE SBIABIIMXCA 3asABUTEISIMH B KOHCTUTYLIHOHHOM
CYJIONIPOU3BOJCTBE, OOpa3zyeT OPAMHAPHYID M HKCTPAOPIMHAPHYIO YIOJOBHO-
peBU3HOHHBIE (DOPMBI B3aUMOCBSI3U. OpounapHas ¢popma COCTOUT B IPOBEPKE HA CO-
OTBETCTBUE MPaBOBbIM MO3uLUsAM CyJa CyJeOHbIX PEHICHUH M0 YrOJOBHBIM J€JaM,
IIPUHATHIX IIOCJIE MOSBICHUS 3THX IMO3ULHNA, U YK€ HbIHE MMEET MECTO B paMKax
aneJUIALMOHHOT0, KACCAallMOHHOTO UJIM Ha/I30PHOTO IIPOU3BOJICTB.

Oxcmpaopounapuas gpopma, oTpakas peanusanuio B Poccun Moaenu KOHCTH-
TYLIMOHHOTO KOHTpPOJISL €X tUNC, COCTOUT B IPOBEPKE HA COOTBETCTBHE MTPABOBOM I10-
sunuu Koncturynuonnoro Cyna cyaeOHOTO pelieHus, MPUHATOrO O MOSIBICHUS
JAHHOM ITPAaBOBOW MO3ULMU. Takas mpoBEpKa MPEACTABISIETCS BO3MOXKHOW B MOJAB-
JISIFOIIIEM OOJIBIIIMHCTBE ClTydaeB (3a UCKIIFOUEHUEM TeX, KOTAa MePecMOTp YTOJIOBHO-
MPOLIECCYaIbHOrO pEIIeHUs] MPUBEIET K 0osiee XYAIIMM MOCIEICTBHUIM, HEXKEIH
MIPUMEHEHNE HOPMbl B HEKOHCTUTYLIMOHHOM AaCIIEKTE, HA OCHOBE CIELMAIIbHON Oro-
Bopku Koncturynmonnoro Cyna B HOpMaTUBHO-KOPPEKTUPYIOLIEM PEIICHUH) B TO-
psiiIKe BO3OOHOBJICHHUS MPOU3BOJICTBA BBHUY HOBBIX OOCTOSATEILCTB (IYHKT 3 4acTH
yetBepTor ctathil 413 YIIK), HO B ympoIieHHOM TOpsKe, pa3paboTaHHOM B JHC-
CepTaLuH.

Teopernyeckass 1 NpakTHYeCKasi 3HAYUMOCTh PadOTHI COCTOUT B TOM, YTO
B HEW 3aJI0)KEHBI OCHOBBI JUIsl HAYYHOI'O MCCIIEOBAHUS B3aUMOCBSA3M BUIOB CYZO-
IIPOU3BOJICTBA, B T.4. ONPEAEIICHA CYIIHOCTh B3aUMOCBS3M BUIOB CYJIOITPOU3BO/ICTBA
U MpeasiokeHa kiaccuukanus GopM 3Toi B3auMocBsi3u. [logydeHHble BHIBOABI, Ka-
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CaloIMeCcs XapaKTEPUCTHKU (OPM B3aMMOCBSI3M KOHCTUTYIIMOHHOTO U yTOJIOBHOTO
CYJIOIIPOU3BOJCTB, OyAyT HMPUTOAHBI U ISl XApaKTEPUCTUKH AHAJIOTHMYHBIX (opM
B3aMMOCBSI3H C TPAKJAHCKUM M aIMUHUCTPATUBHBIM CYJIONIPOU3BOICTBAMU.

B nopsiake de lege ferenda aucceprantom cienansl NpeIOKEHUS O BHECCHUN
u3MeHeHui u gononHenuit B 3akoH o Koncruryinuonnom Cyne (B ctatbl 6 11 79) u B
VIIK (cratem 1, 133, 238, 256 u 259, 389", 389" u 389™°, 401" u 412°, a Taxxe
rinaBy 49). [TonydeHHBIC TUCCEPTAHTOM BBIBOJIBI M MPAKTUYESCKUE PEKOMEHIAINHU OY-
AyT TIOJIE3HBI B 00pa30BaTEIbHOM TpoIiecce B cepe BBICHIETO, MOCIEBY30BCKOTO U
JOTIOJIHUTEBHOTO MPOPECCHOHATBHOTO IOPUANYECKOTO 00pa3oBaHUs, a TaKXkKe B
MPAKTUYECKON ACATEIBPHOCTH PA3IMYHBIX JIUI] U OPTaHOB B chepe MpaBOCYaUS.

AnpobGanus pe3yJbTATOB JAUCCEPTAIMM TIPOILIA B XOJA€ €€ OOCYXKICHUS U
peleH3nPOBaHus Ha Kadeape KOHCTUTYIIMOHHOTO W MyHUIIUITATLHOTO mpaBa Cubup-
CKOro MHCTUTYyTa yrnpasieHus — ¢pummana PAHXul'C, Ha coBMecTHOM 3acenaHuu
Kadenaps! rocynapcTBeHHOTO U aMUHUCTpATUBHOTO NpaBa U Kadenpsl yroaoBHOro
npoiiecca u kpumuHanuctuku CIIOI'Y, a Takke mpH BBINOJIHEHUH aBTOPOM OJIHO-
MMEHHOT0 MCCJIEN0BATEIBCKOT0 MPOEKTa HA CPEACTBA rpaHTa Poccuiickoro rymaHu-
tapHoro Hay4yHoro ¢ouga Ne 12-33-01232. Utoru uccnenoBanusi ObUIH TPE3EHTOBA-
Hbl COMCKATEJIEM B paMKax OCHOBHOIO JIOKJIaJia Ha Bcepoccuiickoi Hay4dHO-TIpak-
TUYECKON KOH(epeHInN «B3auMOoCBs3bh KOHCTUTYITMOHHOTO U YTOJIOBHOTO CYJOMPO-
u3BonctB» (r. Cankt-IletepOypr, 22 mapta 2013 r., CeBepo-3amagubiii dumuan
Poccuiickoit akagemuu mpaBocyausi, Poccuiickas HaimoHanbHas OuONMOTEKAa U
MexayHapoaHasi acColanus COACHCTBUA HpaBOCYI[I/IIO).l

Pe3ynbTaThl ucciaenoBaHus OTpaXeHbI B 22 HAyYHBIX MyOIUKAIMSIX aBTOpa, U3
KOTOPBIX 9 — B BEAYIIUX PEIEH3UPYEMbIX HAYUHBIX KypHaAIax, BKIOYEHHBIX B [le-
peuenb BAK MunoOpnayku Poccun, a 2 — B 3apy0eXHOM Hay4YHOM U3JaHUH; B BbI-
CTYIUICHHSIX aBTOpa Ha 6 MEXIYHApOTHBIX, 5 BCEPOCCHICKUX U 1 MeXpernoHaIbHOU
Hay4HO-TIPAKTUYECKUX KOoH(pepeHuusx, coctosBimxcs B 2009-2013 rr. B 1. Mockaa,
Canxkr-IletepOypr, HoBocubupck, Tomck, EkatepunOypr u Openoypr.

[TonyyeHHblE aBTOPOM Hay4yHbIE TOJIOKEHUS BHEAPEHbI B JIESATEIbHOCTH
VYrpaBiieHHsI KOHCTUTYLIMOHHBIX OCHOB yrojoBHOM roctuiiuu Cexkperapuara Koncru-
tyrmmonHoro Cyna Poccuiickoit denepanun, B oOpa3oBaTenbHbIN mpoiiecc Ceepo-
3amannoro ¢ununana GI'BOY BIIO «Poccwuiickas akanemust mpaBocyaus» (r. CaHKT-
[Terepoypr) u ®I'BOY BIIO «Cankr-Ilerepbyprckuii Tocy1apcTBEHHBI YHUBEPCH-
TET»; UCTOJb30BAaHbI ABTOPOM MPU UTCHHUH JICKIIUA U MPOBEICHUN CEMUHAPCKUX 3a-
HATUHN MO AUCHUILIMHAM «YToJIoBHBIN Tiporiecc» B PI'OY BIIO «Cubupckas akase-
MU TOCYIapCTBEHHOM cllykOb1», «CynedHoe npaBo», « Teopus cyneOHbIX T0Ka3aTe-
aecTB» U «IIpaBoBeie mozunmu Koncrturtynmonnoro Cyna Poccuiickoit @enepannn B
chepe yronosHoil octunn» B Ceepo-3anagnom puinuane @I'bOY BIIO «Poccuii-
ckas akajgemus npaBocyaus» (. Cankt-IletepOypr).

Crpykrypa auccepraunmu. Jluccepraiusi COCTOMT W3 BBEACHUS, YEThIPEX
rJIaB, OOBEAMHSIONINX OJAMHHAANATH TaparpadoB, oudimorpadpun uz 506 HaumMeHo-
BaHM HAa PYCCKOM s3bIKe W 18 MCTOYHWMKOB HAa MHOCTPAHHBIX S3bIKaX, a Takxke 8
MIPUJIOKECHU M.

! oapo6ree cm.: http://www.iuaj.net/node/1215.
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OCHOBHOE COIEPXAHUE PABOTbI

Bo BBegeHMH 00OCHOBBIBAETCS AKTYaJbHOCTh TEMBbI UCCIEIOBAHUS, aHAIU3U-
pyercs cTeneHb pa3pabOTaHHOCTH TEMBI, OTMPEACIIAIOTCS €r0 OOBEKT U MPEeIMET, CTa-
BATCSA LI€Tb U 33JIa4M, PACKPBIBACTCS Hay4yHas HOBU3HA pabOThI, (popMyIHpyroTCs oc-
HOBHBIE TIOJIOXKEHHUSI, BBIHOCHMBIEC Ha 3aILUTY, MOKA3bIBACTCSA TEOPETUUECKAS U ITPAK-
TUYECKasi 3HAYUMOCTb JIUCCEPTALlUK, a TaKXKe MPUBOIATCS CBEACHUs 00 ampodanuu
€€ pe3yJbTaToOB U O €€ CTPYKTYpE.

B riaase 1 «TeopeTnko-MeT010/10rH4eCKHE OCHOBBI B3AUMOCBSA3M KOHCTH-
TYLUHOHHOI'0 ¥ YIOJIOBHOI'O CYAONPOU3BOACTB» JUCCEPTAHT PACKPHIBAET CYLIHOCTb
B3aMMOCBSI3M BUJIOB CYJIOIPOU3BOACTB, (popMynupyeT €€ NeUHULIUIO, BBIABISET €€
IPU3HAKH, & TAK)KE ONPEIEIAET AITOPUTM €€ HAy4HOI'O HUCCIIEOBAHUS.

B maparpadge 1.1 «/lokTpuHa cy1e0HOro npaBa — yHMBepCajibHasi MeTO-
JA0JIOTUSl MCCJICJOBAHUS HHCTUTYTOB CyAe0HOM BJIACTH M MPOLECCYATbHOI0 Ipa-
Ba. MPEANOCHUIKH K BO3POKACHHI0O M COBPEeMEeHHOe MOHMMAaHue» aBTop oOpara-
eTcsl K BONpocy (POpMHUPOBAHUS METOJOJOTUH, HEOOXOAMMOM NJii HAYYHOTO HCCIIe-
JOBaHUsI B3aUMOCBS3M BUJOB CYJONPOU3BOJCTBA. JlMCCEPTAHT OTBEPracT B Ka4eCTBE
METOJOJIOTUY NIPEATIPUHUMAEMOTO UM UCCIIENOBAHNS BBUY HEBO3MOKHOCTH H3yde-
HUSI UMM MEXIPOLIECCYAbHBIX SIBIICHHM TEOPUI0 KOHCTUTYLIMOHHOI'O MpaBa U TEO-
PHUIO MIPAaBOOXPAHUTENIBHONW JEATEIBHOCTH, a TAK)KE€ TEOPHIO TOCYIAapCTBA U IIpaBa,
KPUTHKYS B IOCIEIHEW «IIMPOKUH IMOAXOI» K OIPEACIICHHUIO IPOLECCYalbHOIO B
npase («OOIILyI0 TEOPUIO IOPUIUUECKOTO Mpoliecca»). B kauecTBe METOA0IOTHH CBO-
eil paboThl aBTOp U30UpaeT uaer cyAcOHOro MpaBa, K BO3POXKIECHUIO KOTOPOH B CO-
BPEMEHHOH IOPUINYECKON HAyKE OH BBIIEIAET JOKTPUHAIBHBIC, HOPMATUBHBIE U I10-
JUTUYECKUE MIPENNOCHUIKY U HHPPACTPYKTYPHBIE YCIOBHS, a TaKkKe POpMYITUpPYeET €€
HCCIIEIOBATENIbCKUE 3a1a4H.

B coBpeMeHHBIX yCIIOBUSIX UAes CyAeOHOro npaBa JOJIKHA ObITh HE MPOCTO
«TEOpHUEN MPaBOCYIUsD», KAK ATO CUUTAIOCH B COBETCKOE BpeMsi, a OOILIEnpaBOBOii,
MEXIUCIUIUIMHAPHON, YHUBEPCAIbHON TeopHeil cyaeOHOM BIACTH M Ipoleccyalb-
HOTO MpaBa U UMEHOBATbCA JAOKTPUHOW cyaeOHOro mpasa. CouckaTenb Impeajaraer
paccMaTpuBaTh B HAcTOsIIEEe BpeMsl CylneOHOE€ MpaBO Kak MPAaBOBOW KOMILIEKC
(rpynmy oTpaciiel mpaBa, 00JIaJalolIUX CMEXHBIMU WM AHAJIOTMYHBIMU MIpEeIMeTa-
MU [IPaBOBOTO PErYJIUPOBaHUs), OOBEAUHAIOMNN B c€Oe HOPMBI, PETYJIUPYIOLINE CO-
OTBETCTBEHHO CYZOYCTPOMCTBO M KOHCTUTYLIMOHHOE, T'PaKIAHCKOE, aJIMUHHUCTpa-
TUBHOE U YrOJIOBHOE CYJONPOU3BOJICTBA, a TAKXKE OOIIME MEKOTPACIEBble HHCTUTY-
Thl ATUX OTpaciieil mpasa (HampuUMep, UHCTUTYT CyleOHOW IOPUCIMKIIMU, UHCTUTYT
MEKOTPaCIEBOM NPEKOJULINKM, UHCTUTYT 3ampoca cyaa B Koncruryuuonusii Cyg,
MHCTUTYT BO300OHOBJICHHSI CYJONPOU3BOJICTBA BBUAY HOBBIX U BHOBb OTKPBIBILHXCS
00cTOATENBCTB U T.A.). OOBEKTOM MPABOBOTO PETYIUPOBAHUS CYJ€OHOr0O MpaBa siB-
nsieTcs cyneOHas Biactb Poccuu, a mpenMeToM — OOIIeCTBEHHBbIE OTHOUIEHUS,
CKJIaJIbIBaroOIMeCs B cpepe opraHu3aiuu U peaiv3alyu cyaecOHoM BiIacTu (COOTBET-
CTBEHHO, CYJJOYCTPOMCTBEHHBIE U MPOLIECCYATbHBIE).

B nmaparpade 1.2 «CymHoCTh KOHCTUTYIIHOHHOTO U YTOJIOBHOI'O CyJA0IpPO-
HU3BOJCTB B KOHTEKCTE JOKTPHHBI Cy1e0HOI0 NMpaBa» INCCEPTAHT, peaBapss pac-
KpPBITHE CYIIHOCTH B3aUMOCBS3M BHUJOB CYAOINPOU3BOACTBA, 00OpaIllaeTcsi K BOIPOCY
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CYLIHOCTH CaMOT0 CYyJIOIpPOMU3BOJACTBA, MOCKOJBKY IMPUPOJA MEKIIPOLIECCYaTbHbIX
CBs3€l 00YCJIOBJIEHA B TOM YHMCJIE U CYHUIHOCTBIO B3aUMOIECHCTBYIOUIUX CYOBEKTOB.
3a0cTpsieT NaHHBI BOIPOC OTPHUIIAHWE B HAYYHOM JHTEparype MpolecCyalbHOU
OpUPOABl KOHCTUTYIHMOHHOTO cynornpou3BoacTBa (B.I1. Kamenos, A.A. ['paBuna,
O.A. MakapoBa, A.A. JluepoBckuii, M.B. IleTpoB). ABTOp UCXOAUT W3 MOHUMAHUS
CYJIOIIPOM3BOJICTBA KAK MEXaHHU3Ma pealn3aluu CyJeOHOM BIaCTH, YTO MPSIMO BbITE-
kaeT u3 ctatbu 118 (yacth 2) Koncturynuu. [IpoananusupoBaB UMEIOIIHUECS B JINTE-
paType MHEHHUS O CTPYKType MexaHu3Mma peanusanuu cyneoHout Bmactu (C.JI. Jler-
Tsapes, JI.A. Bockooutoa, C.K. 3araiitnoBa), aBTop conmuaapusyercsi ¢ MHeHueM JILA.
Bocko6uToBoil 0 TOM, YTO TaHHBIM MEXaHWU3M BKIIOYAET B CE0s CIEAYIOUINE JTAIbL:
JOCTYI K MpaBocyauio (oOpalmieHue 3a cyaeOHOM 3aluTOoN), TO3HAHUE CYIOM IOPH-
JUYECKU 3HAYUMBIX OOCTOSITENBCTB J€1a U MPUHITHE PELIECHUs, KOHTPOJIb PaBOCY -
HOCTH cyneOHoro pemenus. [Ipoeunpys naHHbple 3Tanbl HA KOHCTUTYLMOHHOE U yTo-
JIOBHOE CYAOINPOU3BOACTBA, aBTOP MPUXOAUT K BBHIBOAY 00 OJHOPOJAHOCTH JaHHBIX
SBJICHHI: 00a BUJa Ipolecca SBIAIOTCS MEXaHU3MaMU pealn3aluy cy1e0HOM BIacTH
B pa3IMuYHBIX cdepax OOIIECTBEHHBIX OTHOUICHUH, PErIAMEHTHUPYEMBIX COOTBET-
CTBYIOILIMM MaTepHaIbHBIM MpaBoM. Kpome Toro, aesitenbHOCTh KOHCTUTYIMOHHOTO
Cyna no gopMaabHBIM XapaKTEpUCTUKAM OTBEYAET U KPUTEPHUSIM Cyla B KOHTEKCTE
ctaTbu 6 KoHBEHIIMY O 3aIlIUTE MMPaB YEJIOBEKA U OCHOBHBIX CBOOOI.

Kpome Toro, aBTop hopmupyer yHHUBEpCAIbHBIN (IPUMEHUMBII BO BCEX IMPO-
LECCyaJIbHBIX HAayKaxX) METOAOJOTMYECKHUM MOAXO0/ K ONPEAEICHHUIO CYITHOCTH CYJ10-
MPOM3BOJICTBA (Tpoliecca) J0OOro BUJA, MOCKOJIbKY HMEIOIIUECS B JUTEpaType
ONpENENECHUs] CYIIHOCTH SIBIISIIOTCS CKOpee Ne(PUHUIMSAMHU Ipoliecca, HEXKEIU AeH-
CTBUTEJBHBIM PACKPBITUEM €r0 CYIIHOCTH B €€ PuiIoco(hCKOM MOHMMaHUU. PacKpbl-
THE CYIIHOCTH KOHKPETHOTO BHJA CYAOINPOM3BOACTBA JOJKHO MPOUCXOJUTH Yepes3
ONnpeaeieHre ero MpUpoAbl, HA3HAUEHHUS, eI U 33Ja4, KOTOPhIE MO3BOJIAIOT BbI-
SBUTH OOIIME U crienuUyecKre 4epThl KaX10T0 U3 BUAOB Mpouecca. [To cBoelt mpu-
poJie CyOIPOU3BOJICTBO SIBISETCS CIIOKHBIM MPABOOTHOIIEHUEM, COCTOSLIUM U3 Psi-
Jla JIIEMEHTapHBIX; COJAEpPKAaHUEM JAaHHOTO IMPABOOTHOLIEHUS SIBJSIOTCS JCHCTBHS
€ro Y4acTHHUKOB, a opMoil — ux mpaBa U oOs3aHHOCTH. Llenb mpouecca cocTout B
JOCTIKEHUU CYJI€OHOM UCTHHBI, OTPAXKAIOIIEH KaK BEPHO YCTAHOBJICHHbBIE FOPHUIUYC-
CKHM 3HAYUMbIE OOCTOSITEBCTBA, TAK M UX BEPHYIO HOPUIAMYECKYIO KBaTU(UKAIUIO;
HapsAy C LETbI0 TMPolece UMeeT NMPOPUITAKTUYECKYIO (MPEBEHTHUBHYIO) U BOCIIHUTA-
TEJbHYIO (KYJIBTYPHYIO) 3aJa4H.

Cyaonpou3BoJCTBa pa3inyaloTCsl CBOMM Ha3HAY€HHEM, BBIBOJAMMBIM KakK M3
NpUPOABl CyneOHOM BIACTH, TaK U U3 LEJEH COOTBETCTBYIOLIEIO MaTEpPHATIbHOIO
npaBa. HazHaueHne KOHCTUTYLIMOHHOTO CYJONPOU3BOJICTBA TUCCEPTAHT BUAMT B 3a-
e KonctutynronnsiM Cy10M TipaB M CBOOO]T YEJIOBEKA U IpaklaHWHA OT HOpMa-
THUBHBIX HapylieHu# (a He QaKkTUYECKHUX) MyTeM oOecreyeHus: KOHCTUTYIIMOHHOCTH
HOPMATHBHOTO MPABOBOTO PETYIUPOBAHUS OOIECTBEHHBIX OTHOIICHU; Ha3HAUYCHUE
YTOJIOBHOTO Mpollecca — B 3allUTE JIMYHOCTH OT MPECTYHHBIX MOCATATENbCTB U B
CIIpaBeJIMBOM HAaKa3aHWH JIMI], BHHOBHBIX B COBEPIIICHUU MPECTYIUICHUH, U B YCTpa-
HEHHH MOCJIEICTBUI MPECTYIUIEHUS (B T€X CIy4asX, KOTrJa 3TO BO3MOXKHO).

B maparpade 1.3 «CynHocTh B3aUMOCBSI3HM KOHCTUTYIIMOHHOTO U YT 0JI0B-
HOI'0 CYIONPOM3BOACTBY» ISl PACKPBITHS CYIIHOCTH B3aUMOCBSI3M BHUIOB CYAOIPO-
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M3BOJICTBA aBTOP MpuOeraeT K METOJ0JIOTMH CUCTEMHOTO aHajlH3a, MOCKOIbKY (op-
MaJIbHO-AOTMATUYECKUX XapaKTEPUCTUK MpoLecca sl ONPEACIICHUS CYIHOCTH HC-
CJIEAYEMOr0 SIBJIEHUS HEIOCTaTOYHO. PaccmaTpuBas mpouecc 4yepe3 mpu3My CUCTEM-
HOTO MOJIX0/1a, aBTOP 3aKIIFOYAET, YTO CYIONPOU3BOJICTBO €CTh CJIOKHASI COLMATIbHAS
npoueccyanbHas (B (uiIocohCKOM CMBICIE) CHCTEMa, HEOThEMJIEMBbIM CBOWCTBOM
KOTOpPOH SIBISIETCS KOMMYHUKATUBHOCTh — CIIOCOOHOCTH K B3aMMOJIEUCTBHIO C Pa3-
JIMYHBIMU 3JIEMEHTAMH BO BHEILIHEW Cpee.

Cyaonpoun3BoJACTBa BOBHE B3aMMOJIEHCTBYIOT C pa3JIMYHBIMU IPABOBBIMH
(HOpMBI IIpaBa, MPaBOOTHOUIEHUS, aKThl peanu3alliy NPaBa, aKThl TOJIKOBAHUS IPaBa
¥ TIPOY.) U HEIOPUANYECKUMHU (MOpajb, SKOHOMUYECKHE AeMOTrpaduidecKue U mpoune
npoiecchl) siBieHusAMHA. CpaBHUBAs XapakTep ATUX CBSA3EH, aBTOP OTMEYAET, YTO B3a-
MMOCBSA3b MaTEPUAIILHOTIO IIPpaBa M MPOLIECCa CTPOUTCS OOJIBIIEH YaCThIO 110 MOBOY
CYILECTBA JI€JIa, & MEKIIPOLIECCYaJbHbIE CBA3M JIEXKAT B IJIOCKOCTH PEATU3ALMH CY-
NeOHOM BJIACTH W HAIpaBIIEHbl HA OOECIEUYEHHE HAJICKAIIETO (PYHKIIMOHUPOBAHMUS
CyJIeOHOM BJIACTU M JOCTHKEHHE €10 CBOEr0 Ha3HAUYEHHUs — OOECIeUeHUE U 3alluTy
paB, CBOOO/ M 3aKOHHBIX HHTEPECOB YEJIOBEKA, 00IIECTBa U rocyaapcTBa. EnnHCTBO
U TOJIHOTa CyAEeOHOM BIACTU COCTAaBISIIOT OCHOBAHUE B3AUMOCBSA3H, IMOCKOJbKY
MMEHHO Tpupoja cyaeOHOM BiacTh O0yclaBiIMBAaeT NPEIMETHYI0 00JacTh, B KOTO-
pOi1 pa3BOpPauMBAECTCSl B3aUMOCBS3b, a4 TAKKE ONPEIEISIET MPECIEIYEMBIE BBEACHUEM
CMEXXHBIX MHCTUTYTOB MPOIECCYaIbHOIO IpaBa Leau. HeBo3MokHOCTH ke obecre-
YeHUS M 3aUIUThl (BOCCTAHOBJICHHUS) MTpaB, CBOOO/ M 3aKOHHBIX MHTEPECOB KOHKPET-
HOTO JIMIIA MOCPEACTBOM JIMIIb OJTHOTO BHJIAa CYIONPOU3BOJACTBA, TUKTYIOIIAs HEOO-
XOJIMMOCTh HCIIOJIb30BaHUA JABYX M 00OJi€e BUIOB CYJONPOU3BOICTBA, 00pa3yeT ycio-
8Ue 803HUKHOBEHUs B3aUMOCBS3U BUJOB CYJONPOU3BOJICTBA.

Tak>xe aBTOpPOM BBIJIETIEHBI U OXapaKTEPU30BaHbI MPEINOCHIIKA B3aUMOCBSI3H.
MamepuanvHo-npagogvle npeonocvliku ONPEACNIIOT KPYyTr BOIPOCOB, MO KOTOPHIM
BO3HUKAET B3aMMOCBS3b, U BBITEKAIOT U3 CBSA3M MEXIAY COO0 HOpM MaTepHaIbHOTO
IIpaBa, MPUMEHSIEMOI0 B KaKJOM M3 CYAONPOU3BOACTB. Tak, yroJIOBHbII, IpaxaaH-
CKMA M aJMUHHCTPATUBHBINA MPOLECCHI MOJABEPKEHBI BIUSHUIO KOHCTUTYLIMOHHOIO
CyZIONpou3BoACTBa B crily cratbu 125 Konctutynuu, npenocraBuBiieii KoHcTuty-
nuoHHoMy Cyay MOJHOMOYHMS 1O KOHCTUTYIIMOHHOMY KOHTpPOJIO BO BceX cdepax
HOPMAaTUBHOTO MTPABOBOI'0 PErYJIMPOBAHUS C BO3MOKHOCThIO qucKkBanudukauuu Cy-
JIOM COOTBETCTBYIOIIMX MPaBOBBIX HOPM. [IpoyeccyanvHo-ungopmayuonnsie npeo-
NOCLLIKY OTPAXKAIOT MOMEHT (4acTh) MPOIECCa, B KOTOPBIM BOZHUKAET B3aUMOCBS3b,
U COCTOSAT B TOM, YTO MH(pOpMaLUs, MOJTyYeHHas: B OJIHOM BUJE CYJIONPOU3BOJICTBA,
Ba)KHA JUIsSI CYAONPOU3BOJCTBA APYrOro BUIa U NEPEHOCUTCA B HETO B COOTBETCTBY-
o1ieit popme (Hanpumep, Kak MOBOJ sl BO30YKACHUS TIpoliecca MHOTO BHUja (cTa-
1 96, 97 1 101 3akona o Koncturynuonnom Cyje), a paBHO Kak MOBOJ JJIS €0
B0O300HOBIEeHUS (MMyHKT 1 yactu Tpetheit ctathu 413 VIIK).

ABTOpPOM Tak»e BBIJECJIECHBI TAKUE NPUZHAKYU B3AUMOCBS3H BUIOB CYIONPOU3-
BOJICTBA, KaK: CYIIECTBOBAHUE MEXKIY ABYMS Pa3IMYHbIMU BUJIAMH CYIOIPOU3BOI-
CTBa, 00OIOAHOCTH (B3aMHOCTb), HETTOCPEACTBEHHOCTh, HAIMYME CTATUYECKUX U JTU-
HAMHUYECKHUX CBs3ed MexAy npoieccaMu. Vcnonb3ys naHHbIe MpU3HAKH, aBTOp (op-
MYJIAPYET OINPEAECICHUE B3aUMOCBSI3H BUIOB CYIONPOW3BOJCTBA, BBIHECEHHOE Ha
3aIIUTY.
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B nmaparpage 1.4 «IlonsaTue u BuAbI (pOpM B3aUMOCBA3M KOHCTHTYLMOH-
HOI0 W YroJIOBHOIO CYIONPOM3BOACTB» aBTOpP (OPMHUPYET YHUBEpPCAIbHBINA HH-
CTPYMEHTApUMN ISl UCCIEAOBAHUS PA3IUYHBIX MPOLECCYaIbHBIX MHCTUTYTOB, OIU-
ChIBa€MbIX UM KaK MPOSBJIECHUS B3aMMOCBSI3H BUIOB CYJONPOM3BOJICTBA. B KauecTBe
MHCTPYMEHTA ISl UCCIEJOBAHUSI KOHKPETHBIX CMEKHBIX MHCTUTYTOB KOHCTUTYIIU-
OHHOT'O0 M YTOJIOBHOTO CYJOMNPOMU3BOJICTB aBTOP BBOAUT B 00OPOT MOHSTHE «popma
83aUMOCB53U U008 CYOONPOU3800cmea» u HOPMYIIUPYET ero orpeeaeHue.

Kaxnas popma B3aUMOCBSI3M COCTOUT M3 3JEMEHTOB, 10 KOTOPHIM IIPOUCXO-
IUT UX COJEp)KaTellbHas XapaKTePUCTUKA; K TaKUM AJIEMEHTAM OTHOCSATCS BEKTOP
BJIMSIHUSL, OCHOBAHUE U MOCJIEJICTBHS (COAEP/KAHKE) B3aUMOCBSA3U U CPOKH, B TEUCHHE
KOTOPBIX CYIIECTBYET B3aUMOCBA3b. Bexkmop 6nusHus MOKa3bIBA€T, KAaKOM BHJ MPO-
1ecca BIMSIET Ha IPYroil BUJ MPOLECCA, U OTPAKAET 3aBUCUMOCTH MTOCJIEICTBHI B3a-
MMOCBSA3U OT €€ OCHOBaHMs. OJcHosanuem 63aumocesA3u CiayKaT HOPMBI IpaBa, Cy-
NeOHbIE pelIeHUs WM I0pUAnYecKre (PaKThl, MPUHAJJISKAIIME OAHOW OTpacy MpaBa
(oTpacib-«I0HOP»), MOOYKIAIIINE MEXKIPOLEeCCYallbHYI0 CBS3b. [locriedcmauem
83aUMOCB53U BCETJA SIBISIETCS MpOoLECcCyalbHas AESATEIbHOCTh, PErJaMEHTHpyeMast
APYyTrofl OTpaciblo MpOLECCyalIbHOTO TpaBa (OTpacib-«akuentopy). llocnencreus
B3aMMOCBSI3U B CPAaBHEHUHU C OCHOBAaHUEM Bcerja 0osiee 00beMHBI, B CHIIy YEro MHO-
r/1a IaHHBIN 3JIEMEHT (POPMBI B3aMMOCBSI3U YMECTHEE UMEHOBATb €€ COOEePIHCAHUEM.
Cpoxu oTpaxaroT IEPHUOJ, B MpeAesiax KOTOPOro MPOUCTEKAET B3aWMOCBS3b, U HC-
YUCIISIIOTCS C MOMEHTa BO3HMKHOBEHHUSI OCHOBAaHHUS B3aMMOCBSI3H JO MOMEHTA 3aBep-
HIEHUS TPOLECCYANbHON IEATEIbHOCTH, COCTABIISIONIEH MTOCIEICTBHS B3aUMOCBSI3H.

JluccepTaHTOM TaKkXe MpeJIoKeHa Kiaccupukanuus GopM B3aUMOCBSI3H BUIOB
CyJIOIIPOM3BOJICTBA, B €€ OCHOBY B KaUECTBE KPUTEPHSI JUIsl JEJICHHUS MTOJIOKEHBI ITpa-
BOBBIE IOCJIEJICTBHSI, K KOTOPBIM MPUBOAUT B3aUMOCBs3b. Ha OCHOBE MaHHOIrO Kpu-
TEepUsl BBIACIAIOTCS MHUIMUPYIOLIUE, TPUOCTAaHOBUTEIbHBIE, HOPMATUBHO-TOIKOBA-
TeJbHasl, HOPMAaTUBHO-KOPPEKTUPYIOIIAs U PEBU3UOHHBIE (POPMBI B3aUMOCBSI3U BU-
JI0B CyJONPOU3BOACTBA. Takke aBTOPOM OIpesesieHbl (OpMbl B3aUMOCBSI3H, Cylle-
CTBYIOIIIUEC HBIHE (cogpemennbie), a Takke (OPMbI, CIIOCOOHBIC TMOSBUTHCS B TEp-
CTIIEKTHBE Pa3BUTHS POCCUICKON MIPABOBOW CHUCTEMBI (nepcnexmusHule).

I'maBa 2 «Bo30yx1eHue KOHCTUTYLHOHHOIO CYyONPOM3BOACTBA B CBA3H C
o0palieHUsAMM YYACTHHUKOB YI'OJIOBHOIO NPOLECCA: KOHCTUTYLHOHHO-UHULUH-
pyIolIyie U YroJOBHO-NIPHOCTAHOBHUTEIbHbIE (OPMBbI B3aUMOCBA3M KOHCTUTYIIH-
OHHOT'O ¥ YI0JIOBHOTO CYA0NIPOU3BO/ICTBY» COCTOUT U3 JABYX naparpagos.

B maparpadge 2.1 «O0pamenuss cyqa U MHBIX YYACTHMKOB YIOJIOBHOIO
npouecca Kak MmoBoJx AJsl BO30y:KIeHUs] KOHCTUTYHIMOHHOTO CY/10NIPOU3BO/ICTBA:
KOHCTHUTYUMOHHO-UHUIMMPYomue GopMbl B3aUMOCBSI3M» M3YUYEHBI 3apoC Cyla
1 kano0a rpakJIaHrHa Kak MOBObI 1JIsi BO30YKIEHUSI KOHCTUTYLIMOHHOTO CYAOIpPO-
M3BOJICTBA, B T.Y. XapaKTep MOJTHOMOYMS MO BHECEHUIO JaHHbIX oOpamenuid B Cyg,
KPyT CYOBEKTOB JAHHOTO TOJHOMOYHS, & TAK)KE€ KPUTEPUHU JOIMYCTUMOCTH ITHX 00-
palIeHMil, CBA3aHHBIX C YTOJIOBHBIM IPOLIECCOM.

Onpenenssi ocHoeéanue KOHCTUTYIIMOHHO-WHUIIMUPYIOMIEH (GOPMBI, aBTOP
aHAIM3UPYET XapakTep oOpaiieHus B ¢y (IpaBo WM 00s3aHHOCTS), ISl YeTo 00pa-
1aeTcs K JTUCKYCCUU O MPAMOM JiecTBUM KOHCTUTYLHMM, paccMaTpUBAET €€ apry-
MEHTBI U B pe3yJbTaTe MPUCOETUHIETCS K TOUKE 3PEHUS O TOM, YTO OOpalieHue C 3a-
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IPOCOM IS CyZa OO1Iel IOPUCIUKIINU SBISETCS 00S3aHHOCTBIO, a HE TIPABOM; I10 €T0
MHEHMIO0, 00s3aTeNbHBIM XapakTep oOpallleHusl ¢ 3alpocoM 0O0YyCIIOBIEH HEOOXOIM-
MOCTBIO €JUHOOOPA3HOTO TOJIKOBAHUS M MpUMEHEHHU KOHCTUTYIIMM U TpeOOBaHUEM
IPOLECCYAbHOM YIKOHOMMHU: NP MHOM IIOJIXOJI€ OCTAETCS OMMACHOCTh TOT'0, YTO pas-
HBIE CyJIbH PA3HBIX CYZOB B Pa3HbIX PETMOHAX MOTYT TOJIKOBATh IIO-PA3HOMY OJIHU U
T€ K€ MOJI0KEeHNUs KOHCTUTYIIMH, OTKa3bIBasCh OT IPUMEHEHUS 3aKOHA, YTO YIpoOXkKa-
€T €IMHCTBY Cy/Ae€OHON MPaKTUKH, a MOTOMY LienecooOpa3Hee OJUH pa3 MPHOCTaHO-
BUTH MPOU3BOJICTBO 10 OJTHOMY WJIH HECKOJIBKUM YTOJIOBHBIM JI€JIaM U CKOPPEKTHUPO-
BaTh JIe(heKTHYI0 HOpMY MpaBa. OOS3aHHOCTH Cy/a 00IIeH IOPUCAUKIIUN OOPATUTHCS
c 3anpocoM B Korcturynuonnsiit Cy1 BOZHUKAET Y HETO OJJHOBPEMEHHO ¢ (hopmupo-
BaHHEM YOEXJIeHHs B HEKOHCTUTYIIMOHHOCTH HOpMHI npaBa. [lonava e rpaxnaHu-
HOM >KaJIOOBI BCEI/Ia €CTh peain3alus IpaBa JaHHOIo JHIa. Takum o0pa3om, OCHO-
BaHHWEM JaHHOW ()OPMBI B3aWMOCBSI3H SIBISIOTCS MPEIyCMOTpPEHHBbIE cTaThelt 125
(uactp 4) KoHcTUTYIIMM 00513aHHOCTD CYJI0B M IPaBO rpakaaH oopamatscs B Cy.

JluccepTaHT aHAJIM3UPYET KPUTEPUH JOMYCTUMOCTH 3aIllpoca CyAa M KajoObl
IPaKJaHUHA, CBA3aHHBIE C YTOJIOBHBIM MPOLECCOM, U OTKPBIBUIYIOCS B CBs3U ¢ Pe-
JepaIbHBIM KOHCTUTYIIMOHHBIM 3aKOHOM OT 3 HOoA0pst 2010 r. Ne 7-OK3 nuckyccuio
I10 TOBOJY ONPABJAHHOCTU U3MEHEHHMSI 3TUX KpUTepueB. MI3MEeHEHUE KPUTEPUEB 10~
yCTUMOCTH JaHHBIX BUJIOB oOpameHuii B Cya, Ha B3I AUCCEPTAHTA, SIBISIETCA
TEOPETUYECKH OIPABIAHHBIM, MMOCKOJIbKY OTpakaeT CyOCHAMAapHBIM XapakTep KOH-
CTUTYLIMOHHOTO CYJOINPOU3BOJCTBA B CHUCTEME CYyJIe€OHOI 3aluThl MpaB U cBOOO,
MIPEAOIPEACIIEHHOIO0 HA3HAYE€HUEM 3TOr0 BHJIa CYJONPOU3BOJACTBA. Takke M3MEHe-
HUE 3aKOHA OTPaKAET CIONKUBILIYIOCS KOHCTUTYLHOHHO-CYJ€OHYIO MPAKTUKY, MO KO-
TOpOM ocmapuBaeMasi HopMa JO0JKHA MOJTYYUTh KaKoe-I10O0 UCTOJKOBaHUE B OObIU-
HOI Cy/neOHOI IpakTUKe; B MPOTHBHOM ClIy4ae — KOIJa HOpMa HE MCTOJKOBAaHA U
ele He MPUMEHEHa CyJ0M — TakKoi KOHTpoJib upeBatT de facto BmemarensctBoM Cy-
71a B IPOU3BOJICTBO MO0 KOHKPETHOMY JI€Ty, YTO HECOBMECTUMO C KOHCTUTYLMOHHBIM
MPUHIIUIIOM HE3aBUCUMOCTHU CyJla — OJJHUM U3 IPUHLHUIIOB CyZeOHOT0 IpaBa.

Hogennbl 3aKoHa He cO3Aat0T MPOOJIEM U JUIsl CYA0B KOHTPOJIbHBIX HHCTAHIIUM,
KOTOphIE, MO MHEHUIO T.I". MopIiakoBOM, JTUIIAKOTCS TAKOH BO3MOYKHOCTH, TTOCKOJIb-
Ky HOpMa mpaBa (popMaJibHO YK€ MpuMeHeHa. JluccepTaHT moJjiaraer, 4To 3TH Cy.ibl,
IpoBepsisl 3aKOHHOCTh MPEALIECTBYIOIIEIO MPOU3BOACTBA MO Jedy, (haKTHUECKU
IIPUMEHSIOT 3TU HOPMBI BHOBbB, ITOATBEPKIAsl WM ONPOBEpras 3aKOHHOCTh Mpe/lie-
CTBYIOUIMX pEUIEHUH (IEUCTBHIN) IO AETy.

[Ipoeunpysi KpuTepuu AOMYCTUMOCTH >KaJOObl I'PaKJaHWHA HA YTOJOBHBIN
MPOILIECC, aBTOP BHOCUT NPEIJIOKEHHUE O BO3JIOKEHHH Ha Cy[ (Cyabio) 00S3aHHOCTH
yKa3bIBaTh B MPOTOKOJIE CYAEOHOro 3aceqaHusi HOPMbl MPOLECCYaIbHOTO MpaBa, Ha
OCHOBE KOTOPBIX OH MPUHHUMAET ONpeJieJieHue (MMOCTaHOBJICHHE) O3 yajaeHus: B Co-
BelaTeabHyo koMHaTy (crarbs 256 YIIK); B mpoTuBHOM ciyyae npu (pakTHUECKOM
MPUMEHEHUN HOPMBbI Oy/IeT HEBO3MOKHO YCTAHOBUTH (DaKT ee MPUMEHEHHs B paMKax
KOHCTUTYLIMOHHOTO CYAONPOU3BO/ICTBA.

31ech ke AUCCEepPTaHT o0pallaeTcsl K JUCKYCCHH O pacIIMpEeHUH Kpyra MpaBo-
BbIX aKTOB, 00’KaJJOBaHHE KOTOPHIX BO3MOKHO B MOPSIKE KOHCTUTYLIHOHHOTO CYy10-
IIPOU3BOJICTBA, U aHAIIU3UPYET BO3MOKHOCTh OCHAPUBAHUS B MOPSIIKE KOHCTUTYIIHU-
OHHOTO CYJONPOU3BOJICTBA KOHKPETHBIX CYJEOHBIX PEHICHUM, B T.4. [0 YTOJOBHBIM
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nenaM. ABTOp HCCIEAYeT WHCTUTYTHI 3apyOeKHBIX TOCYAapCTB, TaK WU HWHAYC
IOPEANOJIAraloIINE BO3MOKHOCTh HEMOCPEACTBEHHOW KOPPEKTUPOBKHA KOHCTUTYIIU-
OHHBIM CYZOM CYICOHBIX PEIICHUN MO KOHKPETHBIM JIeJIaM, B T.U. «HOJHYI0 MOOEb
KOHCMUMYYUOHHOU JHcanodwl Ha uHousudyaivhole akmsl» (ABCTpus, A3epOalxkaH,
Ucnanus, Jluxrenmrerin, CrnoBakusi, Cinoenus, ®PI', Xoprarus, Yexusa, Kopes) u
proceso amparo (ctpanbl JIJaTHHCKON AMEpPUKH), U B pE3ybTaTe OTBEPraeT BO3MOX-
HOCTh peanu3anuu B Poccun kakoro-inbo u3 HuX. B ycnoBusix nefcTByrolero mnpa-
BOBOT'O PEryJIMPOBAaHUS B POCCUMCKOW ITPABOBOM CUCTEME YETKO 3aKpEIUIeHa MOJEIb
KHOPMAMUBHOU KOHCMUMYYUOHHOU dcanobwly. Peanuzanusa uaed BKIIOYEHUS B
MpeAMET 00kKaTOBaHMS CyIe€OHBIX PEIIEHHH, 10 MHEHHIO aBTOPA, HE TOJBKO MPUBEIA
OBl K M3MeHeHNI0 KOHCTUTYINH U PSAY CIOXKHBIX OPTaHU3AIMOHHBIX MPOOJIEM, HO H
(dhakTHYeCcKu cTepiia Obl TpaHUIly MEXITY BUAAMH CYAONPOU3BOACTBA, YTO HE SBIISACT-
Csl ONpPAaBJAHHBIM U I1€JIECO00Pa3HBIM C MO3UIUI JOKTPUHBI Cy/neOHOro TMpaBa, OT-
cTauBarolen auddepeHuanuo cy10nIporu3BoICTB, TPU3HAHHYIO HA KOHCTUTYIIMOH-
HOM YPOBHE KaK OJTHO U3 0a30BbIX (AKCHOMATUYHBIX ) MOJIOKEHUM ITOM IOKTPUHBI.

Iocneocmeun (codepircanue) B JaHHOW (OpPME B3aHMMOCBSI3H COCTABIISET
npoueccyanbHas nedarenbHocTh B KonctutynmonHoMm Cyne. Omnpenensisi TpaHUIbI
JTAHHOM JESATENBHOCTH (U, COOTBETCTBEHHO, CPOKH B3aUMOCBSI3H), aBTOp OOpaliaeTcs
K BOIIPOCY JICJICHUS] KOHCTUTYIIMOHHOTO CYAONPOU3BOACTBA Ha CTaaud. ABTOp aHa-
muszupyet no3unmu H.B. Burpyka u I'.A. KunnHa u Apyrux y4eHbIX, CUUTAIOIINX
TaKue IpolLeccyanbHble EUCTBHS, KaKk BHeceHne oOpamenuid B Cya, uxX mnpeasapu-
TenpHOE paccmorpenne CekperapuatoM u cyiabsimu Konctutymmonnoro Cypa, a
TaKke MNpuHATHE (OTKa3 B NPUATUH) oOOpalieHus K PacCMOTPEHHUI0, Camoc-
TOSITEABHBIMH CTAJAMSIMU MPOLIECCAa — KOHCTUTYLIMOHHOIO CyJeOHOro mpoiecca. AB-
TOP K€, MPOCLUPYsl YHUBEPCAIbHbIC KPUTEPUHU JEICHUS TIpoliecca Ha CTaIuM, BbIpa-
OOTaHHBIC B IPYTHX MPOILIECCYANIbHBIX HayKaX, MOJIaraeT, 4To yKa3aHHbIC JCHCTBUS B
COBOKYITHOCTH COCTABJISIFOT MEPBYIO CTAIMI0 KOHCTUTYIIMOHHOTO CYJIONPOU3BO/ICTBA,
HMEHYEMYI0 UM cmaouell 8030Yi#coeHUss KOHCmumyyuouHo2o oena. JlanHas craaus
JUUTCS ¢ MOMeHTa noctymienus B Cyn oOpatinenust 10 MOMeHTa BbiHeceHus: Cynom
perieHus o puHATUU (00 O0TKa3e B MPUHATUHN) ITOT0 OOPAIIEHUS K pACCMOTPEHUIO; B
ATUX K€ Mpelenax JUIMTCA U B3aUMOCBSI3b KOHCTUTYLIIHOHHOT'O M YTOJIOBHOTO CYyZO-
ITPOM3BOJICTB B UCCIIeyeMOit hopme.

B maparpadge 2.2 «IIpuocraHoB/IeHre NPOU3BO/CTBA M0 YTOJIOBHOMY /eIy
B CBSI3U C o0pameHUAMHU ero y4yactTHukoB B Koncruryumonnnsiii Cyn Poccuii-
ckoil Penepauyu: yroJOBHO-NIPHOCTAHOBUTEIbHAA (opMa B3aUMOCBA3ZM» U3Y-
YEeHbI YTOJOBHO-MPOLECCYATIbHBIE MOCIEICTBHUS OOpAIIeHHUs] YYaCTHUKOB YTOJIOBHOTO
npouecca B Koncrurynmonnsii Cyg.

Ocnosanusa v cpoku naHHOU (GOPMBI B3aUMOCBS3M Pa3IUYaOTCs TeM oOpaliie-
HUEM, KoTopoe HampaBieHo B KoHcturynuonnsii Cyzn. 3ampoc cyza BI€YET IpHU-
OCTAHOBJICHHE YTOJIOBHOTO CY/IOMPOU3BOACTBA C MOMEHTA €r0 HAMPaBIICHHUS; Kaloba
e rpakJaHWHA BJIEYET MPUOCTAHOBJIEHUE YTOJOBHOTO MPOIIECCAa C MOMEHTA €€ MPH-
HATHS K PACCMOTPEHUIO.

Ilocneocmeue B nanHoi (popMe B3aMMOCBSI3M COCTOHMT B IPHOCTAaHOBJICHUU
CyZ1Ie0HOTO MPOU3BOCTBA IO JIETY 10 MOMEHTA PACCMOTPEHHUS (B IIUPOKOM CMBICIIE)
Cynom moctynuBiiero oopamienus. JKano0a rpaxmaaHuHa crmocoOHa BieYb MPUOCTA-
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HOBJIEHHE JUIIb KAaCCAIMOHHOIO M HaJ30pHOro Mpou3BoACTB. I[IpmocTtaHoBiieHHE
UHBIX CYyACOHBIX MPOU3BOJCTB, MPEIUIECTBYIOUIMX BCTYIUICHUIO B 3aKOHHYIO CHITY
CyJIeOHBIX pEeIIEeHUM, MPEJCTaBIAETCS HEBO3MOXKHBIM, TTOCKOJIbKY Takas ajnoba He
MOXeT ObITh NpuHsATa KoHcTuTynnonusiM CyioM K pacCMOTPEHMIO, KaK HE OTBEYa-
I01[asi KPUTEPUIO JOIMyCTUMOCTH oOpanieHuit B Cy.

[TockonbKy oOpalieHre ¢ 3ampocoM SBISETCS i CyAa OO0S3aHHOCTHIO,
HaIlpaBJICHHE 3ampoca cyaa — Bonpeku MHeHUI0 A.A. AHommHo#i, M.C. Eroposoii,
E.A. VBanoBoii u A.A. CeHbkoBa — SIBIISIETCSl 00SI3aTENbHBIM, a HE (DaKyIbTaTHB-
HbIM OCHOBaHUEM IMPHUOCTAHOBJIEHHS YTOJIOBHOIO CyIOIpou3BojacTBa. [Ipuocranos-
JIEHUE 10 TaHHOMY OCHOBAHHUIO BO3MOKHO BHE 3aBUCHUMOCTH OT CTaJ1H, Ha KOTOPO
OHO HaXOAMTCS, TOCKOJIBKY CYyJl JOJDKEH BO3JIEPKATHCSA OT MPUMEHEHHUS HOPM, KOTO-
pBIE UM K€ U OCIIOPEHBI.

AHanu3 KOHCTHTYIMOHHO-CYJEOHOTO 3aKOHOAATENhCTBA 3apyOEKHBIX TOCY-
JApCTB, 3HAIOIIMX MHCTUTYT 3alpoca CyAa, OKAa3bIBAET, UTO 110 AHAJOTUYHOMY IIyTH
uaeT OOJBIIMHCTBO eBponeickux crtpad. [lo apyroMy myTv MAyT JUIIb 3aKOHOZA-
TenbcTBa ABCTPUH (YacTh 2 crathu 63 3akona o Koucrurynmonnom Cyme)' u AH-
OppbI (YacTh 2 cTaThi 55 3akoHa 0 KOHCTUTYLHOHHOM TpuOyHAane),” HCXO/IAIIHE U3
BO3MOKHOCTH COBEpULICHUS psiia IMPOLECCYalbHBIX JCHCTBUI IMOCIE HAIPABICHUS
3anpoca. [lonarast BO3MOKHBIM IIEPEHSTh 3TOT 3aKOHOAATENIBHBIN OIBIT, TUCCEPTAHT
CUMUTAET, YTO MPHUOCTAHOBJIEHHUE Ipoliecca, Oyaydnu 00sa3aTeNIbHBIM, MOKET ObITh He-
aOCOJIIOTHBIM: TIOCJI€ HAIpaBJEHUS 3alpoca CyJbl Pa3IU4HbIX WHCTAHUUWA MOTYT
MIPUHUMATh JIUIIb T€ IPOLECCYyalbHbIE PEUIEHUS, KOTOPHIE HE CBSI3aHbI C pa3pellieHu-
€M JieJia 0 CYIIECTBY, BO3AEPKUBASICh MPU 3TOM OT MIPUMEHEHHUsT HOPM IpaBa, KOH-
CTUTYLIHOHHOCTh KOTOPBIX OCIIOpEHa B 3ampoce (HampuMep, pa3peliarbh MpoOMeExXY-
TOYHBIE BOIPOCHI — O IPUMEHEHUU MEP NMPUHYKIEHUs, 0OOecreueHus u Jip., uccie-
J0BaTh JI0KAa3aTEIbCTBA MO IPYTUM 3MU307aM OOBHUHEHUS).

[TockonpKy PHOCTAHOBIECHUE TTPOU3BOJICTBA B paMKax JAaHHOUW (GopMbI B3au-
MOCBSI3U YBEJIMYMUBAET OOIIYIO MPOJOJKUTEIBHOCTh MPOU3BOJICTBA 110 YTOJIOBHOMY
7ely, TUCCepTaHT o0pallaeTcsi K BOIPOCY BIUSHUS 3TUX CPOKOB Ha pa3yMHOCTh CpPO-
Ka YrOJIOBHOTO CYAOINPOU3BOACTBA MPUMEHUTEIBHO K BOIIPOCY O NMPHUCYKIAECHUU CO-
OTBETCTBYIOIIEH KOMIIEHCAalMU. AHaNM3upys npaktuky EBponelickoro Cyna nmo npa-
BaM YEJIOBEKA, aBTOP BBIBOAMUT U3 HEE KPUTEPHUU JUIsl PELIEHUS] BOIIPOCA O Pa3yMHO-
CTH CpPOKa YTOJIOBHOI'O CYAOIPOU3BOJICTBA, 10 KOTOPOMY MEPUOJI, Ha KOTOPBIN ObLIO
MIPUOCTAHOBJIEHO MPOU3BOACTBO 0 YTOJOBHOMY JENY, TOJDKEH UCKIII0UaThes U3 00-
el NpOAOJKUTENBHOCTH CPOKa CYJONPOU3BOJICTBA, €CIM MHUIIMATUBA Ha oOpaiie-
Hue B CyJ UCXOAMUJIAa OT CTOPOH; €CJIM MHUIIMATOPOM 3arpoca ObUT caM CyJl — TaKoe
MCKIIFOUEHHE HEJIOMYCTUMO.

B raaBe 3 «IIpoBepka KOHCTMTYHMOHHOCTH YIOJIOBHO-NPOLECCYAJTbHBIX
HOPM B MOPSAKEe KOHCTUTYHMOHHOIO CyI0NPOU3BOACTBA: HOPMATUBHO-KOPPEK-
THPYIOUIAs ¥ HOPMAaTHBHO-TOJIKOBATEJIbHAs ()OPMBbI B3aUMOCBA3M» MIPEIMETOM

! Constitutional Court Act 1953 (Verfassungsgerichtshofgesetz). — URL: vfgh.gv.at/cms/vfgh-
site/english/downloads/englishvfgg.pdf.

2 Andorra «Qualified Law» on the Constitutional Court (Loi Qualifiee du Tribunal Constitutionnel).
— URL: www.tribunalconstitucional.ad/docs/legislacio/en/Igtc.pdf.
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HCCIIEIOBAHUS aBTOpa CTaJM BOMPOCHl BIusHUS penieHnii KoncrurynuonHoro Cyna
Ha HOPMATUBHYIO pPETJIaMEHTAMIO YTOJIOBHOTO IIpOLiecca.

B maparpage 3.1 «O0bekT, npeamer, cnoco0bl U pe3yabTaTbl POBEPKH
KoncrurynmuonubiM Cynom Poccuiickoit @enepanum KOHCTUTYIIHOHHOCTH Yyro-
JIOBHO-TIPOLIECCYAJIBHBIX HOPM: O0IIMe 3JeMEHTbI HOPMATHBHO-KOPPEKTH-
pyIolIeli 1 HOPMATHBHO-TOJIKOBATEJIbHON (JOPM B3aUMOCBA3M» TUCCEPTAHT aHA-
JU3UpYeT OoOIMe BOIMPOCHl HOPMOKOHTPOJISI B JIeATeNbHOCTH KOHCTUTYIIMOHHOTO
Cyna. Ocnosanuem HOpMAaTUBHO-TOJIKOBATEILHOW U HOPMATUBHO-KOPPEKTUPYIOIIECH
(dhopM B3aUMOCBSI3H SBIISIETCS MpeAycMOTpeHHoe ctaThedl 125 (dacth 4) Konctuty-
uuu nojsHoMoure KoncrurynunonHoro Cyna npoBepsTh KOHCTUTYIIMOHHOCTh OTpac-
JIEBOT'0 3aKOHOIATEIIbCTBA.

Cooepocanue (nocneocmeue) nanaor HopmMbl B3aUMOCBSI3U COCTOUT B TIPO-
BEPKE KOHCTUTYIIMOHHOCTH OTPACJIEBBIX 3aKOHOIOJIOKECHUM, XapaKTEPU3yeMOM JHC-
CEpPTAaHTOM uepe3 OOBEKT, MPEeAMET U Pe3yJbTaT 3TON MPOBEPKU. ABTOP Ha OCHOBE
¢bunocockux MOJOKEHUM pa3TpaHUIMBACT OOBEKT U MPEAMET MPOBEPKU, MOHUMAS
MO, IEPBBIM «MO, HA YMO Mbl CMOMPUM, & TIOH BTOPBIM — /MO, 4o Mbl NPU IMOM
suoum». HecMoTps Ha TO, 4TO 3aKOHOZATENIb Ha3Ball 0Ovexmom nposepku KoHCTH-
TyrmoHHoro Cya 3akoH (B (hOpMaIbHO-IOPUUYECKOM CMBICIIE) U HE BCTYNUBIIUHN B
3aKOHHYIO CUJIy MEXJYHAPOJHBIA JOTOBOpP, IUCCEPTAHT, OMUPASACh HA UICKO Pa3iu-
YeHUs MpaBa M 3aKOHA, MOJIAraeT, YTO OOBEKTOM STOM MPOBEPKH SBIISIOTCS HOPMBI
MpaBa, a HE T€ UCTOYHUKHU, B KOTOPBIX OHU 3aKpEIUICHbI. Takoi BBIBOJ MOATBEPKIa-
€T U clokuBiascs npaktuka: Cya cupaBeyInBO J00ABISET B KPYT MPOBEPSIEMBIX UM
HMCTOYHHMKOB MpaBa noctaHoBieHus: ['ocynapctBeHHon [lymbl 00 0OBSIBICHUH aMHU-
CTHH, TOA3AKOHHBIC aKThl, IPUHATHIEC MO MPSAMOMY YKA3aHUIO U BO UCIIOJHECHHUE 3aKO-
Ha ¥ HaxoJsIIHecsi C HUM B HOpMaTUBHOM enuHCTBE (Yka3wl [Ipe3unenta PO u no-
cranoBJyieHust [IpaButennsctBa P®D), a Tak)ke KOMMEHTUPYET YTPATUBIIUE CHITY TOJIO-
xeHust 3akoHa (Hampumep, YK wm YIIK PCOCP), anamoru KOTOpbIX UMEIOTCS B
JNEUCTBYIOIIEM 3aKOHOAATEIbCTBE.

Taxoke nuccepTaHT oOpamniaeTcsi K BOMPOCY pacHIMpeHus mpeaMeTa 00xKaaoBa-
HHS B KOHCTUTYLIMOHHOM CYJIONPOU3BOJCTBE, IoctaBieHHoMy T.I'. MopiiakoBoi,
C.A. ABakbsinoM, C.A. TarapunoBsiMm, E.B.I'epacnmoBoii, NpeajioKUBIIUMU CYHU-
TaTh HEMOCPEACTBEHHBIM 00BheKTOM TpoBepku KoncTuTynumonnoro Cyja mocTaHOB-
nenus [Inenyma BepxoBHoro Cyna Poccuiickoit CDez[epauHH.l AHanu3upys BO3MOXK-
HOCTh TPOBEPKU KOHCTUTYLIMOHHOCTH COJICPKAIIMXCS B JAHHBIX AKTAX IMOJOXKECHUM,
B T.4. T€X, KOTOPbIE MPEAYCMATPUBAIOT MPOILIECCYaTbHbIE JCUCTBUS U PEUICHUS CY-
JIOB, HE YKa3aHHbBIC B MIPOIIECCYATbHOM 3aKOHE U HE BBIBOJIMMBIE U3 HETO MyTEM TOJ-
KoBaHusA, HO (e facto mpuMeHseMble Kak IMOJIOXKCHHS 3aKOHA, aBTOP IOJIaracT, 4To
JEeHUCTBYIOIIEE MPaBOBOE peryiaupoBaHue (ctathsa 74 3akoHa 0 KOHCTUTYIHOHHOM
Cyne) u ceroaus no3pojisier Cyay pearupoBaTh Ha HEKOHCTUTYIIMOHHBIE TIOJIOKEHUSI
nocranoyieHnii [Inenyma BepxoBHoro Cyga, olleHMBAsi UX KaK CMBICI OClapUBae-
MbIX HOPMaTUBHBIX MOJIOKEHUM, MPUIABAEMbI UM MPABONPUMEHUTEIIBHON MPAKTHU-
KOi1.” Kpome Toro, unrepec 3asBUTEIEH K 3TUM aKTaM CPaBHUTEIBHO HEBBICOK: B

1 o
Jlanee o TeKCTy, €ClI HE OTOBOPEHO MHOE, — Bepxogusiti Cyo.
2
B ci1ydya€ NpU3HAHUA HECKOHCTUTYHUHMOHHBIM IIOJIOKCHHS 3aKOHA TOJIKYIOLICE €0 IMMOCTAaHOBJICHUC
[Inenyma BepxoBnoro Cyna, Kak MOKa3bIBaeT MPAKTHKA, [TOJUIEKHUT KOppeKTHpoBKe. Tak, B cBs3u ¢ [locra-
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2008-2013 rr. u3 2239 obparmieHuii o BOMpPOCaM YroJIOBHOW IOCTHUIIMH, PACCMOT-
pennbsix Cynom, Tonbko 45 xanod, T.e. 2 %, comepxanu TpeOOBaHMS O MPOBEPKE
KOHCTUTYLIHOHHOCTH 3THX aKTOB.

IIpeomemom nposepxu Koncturynumonnoro Cyna, mo MHEHHMIO JHCCEPTAHTa,
ABJISIETCA KOHCTUTYHIHOHHOCTh HOPMBI, T.€. €€ CBOWCTBO, OTPAXKAIOIIEE COOTBETCTBUE
stoil HOpMbl KoHcTuTynuu. HecoorBercTBrue e HOpMbI KOHCTUTYIMH AUCCEPTAHT
npeajaraeT UMEHOBATh KOHCTUTYIUOHHBIM J€(QEKTOM HOPMBI, KOTOPBIA BIIEYET €&
JAUCKBaJIU(PUKALMIO B JACUCTBYIOIIEM HOPMAaTHBHOM MPABOBOM PEryJIHMpPOBaHUU. AB-
TOP PaCKpBIBACT MOHATHE KOHCTUTYIIMOHHOTO Je()eKTa U BbIIEISICT OCHOBHBIC BHIBI
KOHCTUTYIIMOHHBIX TE€(EKTOB.

Cnocobamu npogepku KOHCTUTYLHMOHHOCTH HOPM IIpaBa SBISIOTCS MpENy-
cMoTpeHHbIe cTtaThelt 86 3akoHa o Konctutynmonnom CyJie mpueMbl, UCTIOIb3Y EMbIE
Cyzaom 1115 BBISIBJIEHUSI KOHCTUTYLIMOHHBIX J1€(DEKTOM.

Pesynomamamu npoeepxu KOHCTUTYLIHOHHOCTH HOPM IIpaBa SIBJSIIOTCS pelie-
Hus Cyga, mpaBoBasi MpUpoAa (FOpUIUYECKOE 3HAUEHUE) KOTOPBIX JOJKHA OmIpese-
JATHCA UCXOMS U3 HAJIMYMUS WM OTCYTCTBHS B HMX BBIBOJOB O HOPME IPaBa U Xapak-
Tepa TakuxX BbIBOAOB. [I0 JaHHOMY OCHOBAHHWIO aBTOP IPEJIAracT JEIUTh PEIICHHUS
Koncturynmonsnoro Cynia Ha MpaBOIPUMEHUTENBHBIE, HOPMATUBHO-TOJIKOBATEIbHBIC
Y HOPMAaTUBHO-KOPPEKTUPYIOILINE, CBOMCTBAM KOTOPBIX IOCBAIIEHBI CIEAYIOIINE T1a-
parpadbl JaHHOM TJI1aBBbI.

B naparpade 3.2 «Toaxosanue Koncruryuuonusim Cyaom Poccuiickoi
degepanuy yroJJOBHO-NPOLECCYAJTbHBIX HOPM: HOPMATHBHO-TOJIKOBATEJbHASA
¢opma B3aMMOCBSI3W» OINPEIEICHO MECTO TOJIKOBaHHUS B aesrenbHocTH Cyna u
MIPOAHAIM3UPOBAaHA IMPaBOBas IMPUPOJA HOPMATHUBHO-TOJIKOBATEIBHBIX PEIICHHIA
Koncturynmonnoro Cyna. TolkoBaHME HOPM IpaBa, BBICTYIAS B «TPATUIIMOHHBIX)
BUJIaX CYJIONPOM3BOJACTBA BTOPHIM ATAlOM MPABOIPUMEHEHUS, B KOHCTUTYLIUOHHOM
CYJONPOU3BOICTBE MPUOOPETAET UHYIO POJIb U BBICTYHAET KaK CPEJICTBO yCTaHOBJIE-
HUS COJEP>KaHMSI IPOBEPAEMBIX HOPM IIPaBa, T.€. COCTABHOW YaCThIO KOHCTUTYI[MOH-
HO-Cy/1€0HOTO JTOKa3bIBAHUS; C MO3ULUN JOKTPUHBI CyJI€OHOrO MpaBa TOJIKOBAHUE B
KOHCTUTYLIMOHHOM CYJIOTIPOM3BOJICTBE BBICTYIAET B ACSTEILHOCTU CY/I0B KaK (paKTo-
YCTaHOBJICHHE B «OOBIYHBIX» BUAAX Cynonpou3BoacTBa. OTcrona, M0 MHEHHUIO JHC-
CEPTAaHTAa, TOJIKOBAHWE HOPM IpaBa SBISAETCA KaK IMPOMEXKYTOUYHBIM, MTPEALIECTBYIO-
IIMM KOPPEKLMU HOPM MpaBa, 3TarnoM JeareapbHocTd Cyaa, Tak 1 KOHEYHBIM PE3yIlb-
TaTOM €ro JeATEeIbHOCTH M0 KOHKPETHOMY OOpalleHHi0. AHAIU3UPYST MAacCUB pellie-
Huii Koncturynmonnoro Cyma 2008-2013 rr., mucceprant ormedaer, uyto Cyn
HanboJiee YacTO MCIOJIb3YyeT TaKUe CHOCOOBI TOJKOBAaHUS OTPACIEBOTO MIpaBa, Kak
OyKBaJbHOE, U3bSICHUTEIIBHOE, CACTEMHOE, MEKOTPACIIEBOE U TEIEOJOTNYECKOE.

TonkoBaHue OTpaciieBO HOPMBI IIpaBa KaK UTOT JesITelIbHOCTH KoHCTUTY1H-
o"Horo Cyja 3aBepIiiaer «o0pas3» HOPMATUBHO-TOJIKOBATEIbHOU (HOPMBI B3aMOCBSI-

HoBieHueM Koncturymmonnoro Cyna ot 28 mas 1999 1. Ne 9-I1 Ilinenym Bepxosroro Cyna mpuHsuI octa-
Hosnenue ot 10 oktss0pa 2001 r. Ne 11; B cBszu ¢ [loctranosnennem Cyzaa ot 13 utonst 2010 . Ne 15-1T —
nocranoByieHue oT 28 ceHTsiops 2010 1. Ne 23. «B cBsi3u ¢ HEOOXOUMOCTBIO PUBEICHHUS [CBOMX| HEKOTO-
PBIX TTIOCTAHOBJIEHHUH ... B COOTBETCTBHE C ACHCTBYIOIIMM 3aKOHOJATEITHLCTBOM M MPABOBBIMH MO3UIUSMHU
Koncrurynuonnoro Cynay» Ilnenym BepxoBaoro Cyama mpuHsn moctaHosieHue or 23 mekadpst 2010 .
Ne 31.
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3M, @ IOTOMY €€ codepaicanuem SBISIETCS ysICHEHUE U pa3bscHeHre CyaoM coaepxa-
HUS OTPACIE€BOM HOPMBI IpaBa, HE U3MEHAIOIIUE €€ CONEPKAHNS WU CMbIcTa. Takue
BbIBO/IbI KoHcTuTy1monHoro Cyna sBisitoTCs 0(UIIMATBHBIM Ka3yallbHbIM HU3bsICHU-
TEJIbHBIM TOJIKOBAHHWEM OTPACIIEBBIX HOpM IpaBa. Ompeaenss MpaBOBYIO MPUPOAY
HOPMaTUBHO-TOJIKOBATeNbHBIX peteHnii Konctutynmonnoro Cyna, couckarenb OT-
MEYaET, YTO JAHHBIC PEIICHUS SIBIIAIOTCA aKTaMU TOJIKOBAHMS MPABa; MPU3HAHUE KE
UX UCTOYHUKAMH IIpaBa HEAOIYCTHUMO, MOCKOJbKY HE OKa3bIBAlOT HM3MEHSIOIIETO
BO3JICHCTBHS HA OTPACIEBbIE HOPMBI IIPaBa, a THOE — MPU3HAHUE U IPUMEHEHUE Ta-
KHUX pEIICHHU B Ka4YeCTBE MCTOYHUKOB IpaBa — HE JaBaJIO Obl MIPaBOMPUMEHUTEIIO
HUYEro 0oJjee, 4eM IpeayCMOTPEN I HEro 3aKOHOJATENb, & TOTOMY MpeIoCTaBIe-
HUE 3TUM PELICHUAM CBOMCTB UCTOYHHUKA IPAaBA HEBO3MOKHO.

I[To cBoeit hopme 3Tu perieHus MOTyT ObITh 00JIeUeHBI B (OpMy OTpeesieHui
Cyna o0 oTkase B IPUHSATUHU kKalo0bl rpakJIaHnHa (3ampoca cyJia) K paCCMOTPEHUIO,
a Tak)Ke OINpEAeNICHU O MPEeKpAaIleHUH MPOU3BOJCTBA MO Jely (BBUAY YCTpaHEHUs
HEOIPEIEIEHHOCTH B BOIPOCE O KOHCTUTYIIMOHHOCTH HOPMBI).

TonkoBanue HOpM IpaBa NEpe] UX KOPpPEKLUUEH MOXKET MOPOXKAATb OOKMpPU-
HanvHble npasogvle nosuyuu Koncmumyyuonnozo Cyoa, T.e. 00IIME UACH U KOHIICTI-
TyaJIbHBIE IOAXO/BI, «T€HEPAIBHBIE JIUHUN», KOTOpbIE Hcnoab3yeT Cyl B aprymMeH-
TallUd CBOUX peElICHUH. Takue INpaBOBBIE NMO3ULMU HEIb3s CUUTATh MCTOYHHKOM
IpaBa, MOCKOJIbKY B CHIIy CBOET0 aOCTPaKTHOIO XapaKTepa OHU HE yCTaHABIUBAIOT
(hopMalIbHO OINPEAEIIEHHOIO U KOHKPETHOIO MPAaBUIIA IOBEACHUS; B IPOTUBHOM CIY-
4yae Mbl IMEEM JIEJIO C HOPMATUBHOM TpaBoBoM no3unueit Konctutyuunonnoro Cypa.

B maparpadge 3.3 «Koppexkuus KoncrurynmonubiM Cyaom Poccuiickoi
degepanuy yroJoBHO-NPOLECCYAJbHBIX HOPM: HOPMATHUBHO-KOPPEKTHPYIOIIAA
(popma B3auMOCBA3H» TNPOAHAIM3UPOBAH APYIOW pE3yJbTAT BIUSHUS PEIICHUN
Konctutynmonnoro Cyna Ha HOpMBI IpaBa, cOCTOAMNNA B Koppekunn KoHcTuTynu-
oHHbIM CyZ0M yTOJOBHO-TIpolecCyanbHO HOpMBL. Cyz OJDKEH KOPPEKTHPOBATH
HOPMBI ITpaBa BCIEACTBHE OOHAPYKEHUSI B HUX KOHCTUTYLMOHHBIX JedeKkToB. Mex-
ny Tem, ucnoiibdyeMmble KonctutynmonasiM Cy10M B TPAaKTUKE IPOBEPKH KOHCTUTY-
1MOHHOCTH 3akoHoAatenbeTBa 1995-2013 rr. criocoObl KOPPEKIMU pa3iudHbl. Tak,
0 TOJICYETaM aBTOpa, B KAUECTBE CIIOCOOOB YCTPAHEHUsI KOHCTUTYLIMOHHBIX Je(ek-
TOB HOPM IpaBa B cdepe yronoBHoi roctunu CyJ| HCTI0Ib30BaJL:

1) mpu3HaHHE OTPACICBOW HOPMBI HEKOHCTHTYIIMOHHOW B IOCTAHOBJICHUSX
Cypna, T.e. X aBTOMaTUYeCcKas NUCKBaIu(UKAaIMsI B COOTBETCTBYIOILIEH OTpaciu IMpa-
Ba (maHHBIM criocoboMm CyJl BOCTIONB30BaJICA B 41 MOCTaHOBIICHUH; B JAHHOM CJTy4yae
MBI UMEEM HOPMAMUueHo-ouckeanuguyupyowee peuwerue Cyoa);

2) BBIABICHHEC KOHCTUTYIIMOHHO-TIPABOBOTO CMBICJIA OTPACICBOH HOPMBI B
nocta”oBiennn Cyna (17 pemenui);

3) BBISIBIICHUE KOHCTUTYIIMOHHO-TIPABOBOTO CMBICIA OTPACICBOW HOPMBI B
onpeneneHnn Cyma 00 OoTka3e B MPUHATUU OOpaIeHus K pacCMOTpeHuto (26 pere-
HUIi), 2 paBHO B OMNPEACIICHUU O MPEKpallleHUU Mpou3BoacTBa 1o aeny (14 pemre-
HU);

4) mpu3HaHHE OTpaciieBoi HOpMbI e facto HeKOHCTUTYIIMOHHOM B Oompeee-
HUU 00 OTKa3e B MPUHITHH OOPAIEHUS K paCCMOTPEHUIO (24 pelieHus).
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Ananuzupys 3¢ (HEeKTUBHOCTh JaHHBIX CIIOCOO0B KOPPEKIIMK HOPM TIpaBa, JI1c-
CEPTAHT MPUXOJIUT K BBIBO/Y, UTO €IMHCTBEHHBIM CIIOCOOOM KOppekiuu KoHcTUTy-
uoHHBIM CyJIOM OTpacieBbIX HOPM IpaBa JOJDKHA OBITh MX JUCKBAIU(UKALIUS B
MOCTAHOBJIEHWH O NMPU3HAHUU HOPMBI HEKOHCTUTYIMOHHOM. [locTranoBnenne Cyna o
NPU3HAHUK HOPMBI MpaBa HEKOHCTUTYIIMOHHOM HaWIy4dIIUM 00pa3oM o0ecreyruBaeT
yIAJIEHUE HEKOHCTUTYLIMOHHBIX MOJIOKEHUM U3 TEKCTa 3aKOHA U ITOBOPOT IPaBOIPHU-
MEHUTEJIBHOW MPAKTUKU B KOHCTUTYIMOHHOE PYCJO0; AKTUBHOMY HCIIOJIb30BaHUIO
TOJIBKO TaKOTO CIO0Cc00a KOPPEKLUKA HOPM CIIOCOOCTBYET MUCHMEHHOE MPOU3BOICTBO
(cratbst 47" 3axona o Koncrurynnonrom Cyze).

Hcnonp30BaHne HHBIX CHOCOOOB yCTpaHEHHs] KOHCTUTYLHMOHHBIX IE(PEKTOB,
0 MHEHHIO aBTOpa, MeHee 3((EeKTUBHO, TOCKOIBKY, KaK MOKAa3bIBAIOT POCCUUCKAs
cyleOHasl IpakTUKa [0 YroJIOBHBIM JiejlaM U oOpaiuenus rpaxaad B Cyx, 6e3 uzme-
HEHUS TEKCTa 3aKOHa COXpaHsieTcs OoJbllas BEPOSTHOCTh MPOJOJDKEHUS MPUMEHE-
HUS HOPMBI B HEKOHCTUTYIITUOHHOM acCIIEKTE.

Onpenensis MpaBOBYK MPUPOAY HOPMAMUBHO-KOPPEKMUPYIOWUX DeuleHull
Cyoa, nuccepTaHT COOTHOCUT MX CBOMCTBA C MPHU3HAKaMU YK€ M3BECTHBIX HayKe U
IPAKTUKE MCTOYHUKOB MpaBa (HOPMATUBHBIN MPAaBOBOM aKT, CyA€OHBIM MpELEeHT,
IIPaBOBOM 0OBIYAlA, IOTOBOP) U MHBIX MPABOBBIX AKTOB (IIPaBONPUMEHUTENIbHBIN, HH-
TEePIPETAIMOHHBIN, MPEIOJUIMATBHBIA W MPEIOCTUIIMAPHBIA aKThl), BBISBISAET HX
COBIAJAIOLINE CBOWCTBA, HO B PE3YJIbTATE OTMEYAET, YTO INPU3HAKUM HHU OJHOIO U3
TaKMX aKTOB MOJIHOCTBHIO HE PACKPBIBAIOT U HE OTPAXKAIOT IPUPOJIbI PEIICHU HOpMa-
TUBHO-KOppekTupyromux pemennid Cyzaa. [lo MEHeHHIO aBTOpa, HOPMAaTUBHO-KOPPEK-
tupytome pemenus Cyaa NpeicTaBisIloT cOO0K KOHIJIOMEPAT TAKUX CBOMCTB, Kak
(1) xoppekTupyromiee BO3ACHCTBHE HA MPOBEPSIEMYI0 HOPMY IpaBa M MPUBHECCHUE
HOBAIMM B OTpaciieBoe peryinupoBanue, (2) pe3ynbrar TojakoBaHus U KoHcTUTYIUH,
U OTPACIICBOM HOPMBI MpaBa, (3) JOKTPUHATIBHOCTb, (4) OKOHYATEIBHOCTD, (5) HEemo-
CpeICTBeHHOE JieicTBUE, (6) 0053aTeNbHOCTh JJIA HEOIpeaeieHHOTo Kpyra nuil, (7)
MPEIOUITUATBHOCTD U (8) HEMIPEOI0IMMOCTh IPYTUMU CYObEeKTaMu TIpaBa.

Takol yHHMKaIbHBIM HaOOp CBOWCTB CBUJETEIHLCTBYET O HAJIMYUU B POCCHUM-
CKOM IPaBOBOM CHCTEME CaMOCTOATEJIBHOIO HOBOI'O MCTOYHHKA IIpaBa — HOpMa-
MueHbIX npaeosvix nosuyuil Koncmumyyuonnozo Cyoa (coaep’kaHue HCTOUYHHUKA
MpaBa), 3aKPETUICHHBIX B HOPMATUBHO-TUCKBaIMpuUIupyromux pemieHusx Cyna (ero
dbopma; 4YacTHBIM cllydail HOPMATHUBHO-KOPPEKTUPYIONIUX perieHuil). B uepapxuun
MCTOYHHMKOB MPaBa HOPMATUBHBIE NIPpaBoBbie MO3ULMK Cyla 3aHUMAIOT «ITOAKOHCTH-
TYLIMOHHOE» MECTO, MOCKOJIBbKY OHU MPOU3BOAHBI OT KOHCTUTYLIMOHHOTO TEKCTA; ATH
peuieHus cneayroT 3a KoHcTuTynuei u 3akoHaMu O TIOMPaBKax K HEW, HO HAXOAATCS
BbIIIE (peepaTbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB.

K uucny HopmaTuBHO-AMCKBanupuuupyonmx pemeHuii Cyaa cieayer oTHO-
CUTh U MOCTAaHOBJICHUS O MPU3HAHUU HEKOHCTUTYLIMOHHBIM HE BCTYNUBILIETO B CHUITY
MEXAyHapoaHOro aorosopa Poccuiickon @enepanuu, a paBHO €ro OTIEJIBbHBIX IO-
JIO’KEHHUM, MOCKOJIbKY CyIOoM OIIEHMBAETCSd KOHCTHUTYLMOHHOCTh BO3MOJKHOI'O YIO-
JIOBHO-TIPOIIECCYAJILHOTO MOPSIAKA W 0 3TOMY BOIPOCY JEJIAETCsl OTPULIATEIbHBIN
BBIBO/I, IPEISATCTBYIOMIMI €r0 MOSIBICHUIO B OyIyIIEM.

I'naBa 4 «IIpoBepka cy1eOHbIX pelIeHHH MO YrOJOBHBIM JeJIaM HA OCHO-
BaHun pemrennii Koncruryuuonnoro Cyna Poccuiickoit @enepanum: yrojaoBHO-
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PeBU3HOHHBIE ()OPMBI B3aHMMOCBA3M KOHCTUTYHMOHHOTO W YIOJIOBHOTO CY/0-
NPOM3BOACTB» TIOCBSIIEHA M3YyYEHUIO MeXaHu3ma JnedctBusi pemeHudt Cyna B
CyJ1IeOHO MPaKTUKE MO YTOJOBHBIM JI€NIaM.

B nmaparpade 4.1 «B0o300HOB/IeHHE NPOU3BOACTBA MO0 YrOJOBHBIM JeJIaM
aun, oopamaBmuxcsa B Koncrurynuonnnsiii Cyn Poccmiickoii @enepauum: yro-
JIOBHO-BO300HOBHTe/IbHAsA (GopMa B3aHMMOCBSI3W» PACCMOTPEHBI YTOJIOBHO-TIPO-
[eCCyalIbHbIE MOCHeNCTBUS Koppekiuu CyIoM OTpacieBbIX HOPM JJisi YT'OJIOBHBIX
7€ KOHKPETHBIX YYaCTHUKOB KOHCTUTYIIMOHHOTO CYJIOMPOU3BOJICTBA, KOTOPHIE CO-
CTOSIT B BO30OHOBJICHMU MPOU3BOACTBA MO JAHHOMY YTOJOBHOMY JIeNTy BBU]IY HOBBIX
00CTOSATENBCTB.

OcHnoeanuem B3aNMOCBSI3M B JIaHHOW (opMe BBICTYNMaeT (PaKT KOPPEKIHUU
HOPMBI IpaBa, ABJISIFOLIMIICSA JUIsl YTOJIOBHOIO IMPOIECCAa HOBBIM OOCTOSITENBCTBOM.
OO6CTOSATENBCTBOM, BIEKYHIMM BO30OHOBJICHHE CYIOMPOM3BOJACTBA, YacTh 2 CTAaTbU
100 3akona o Koncturyurnonnom Cyzae u nyHkT 1 yactu 4 crateu 413 YIIK Ha3bl-
BAIOT JUIIb BbIsiBIIEHUE CyJOM HEKOHCTUTYLIHOHHOCTH IMPUMEHEHHOIO B JIEJI€ 3aKO-
Ha; Takux pemeHuit Cygom npunsaTo 39 B oTHomeHun 54 4enoBek, B ToM uucie 30
[0 BOMNPOCAM YTOJIOBHO-IIPOLIECCYAIIBHOTO MpaBa, 8 — MO BOIMNPOCaM YTOJOBHOTO
npaBa u | B cdepe cynoycrpoiictBa. [IpakTuka ke KOHCTUTYIIMOHHOTO MPABOCYIUS
20002010 rr. «mmopoaana» mpaBo Ha MEPECMOTpP CyA€OHOrO PEIICHUs TaKXKe U MPU
BbIsiBIIeHUU CyJIOM KOHCTUTYIIMOHHO-TIPABOBOT'O CMBIC/Ia MPOBEPAEMBIX HOpPM 0e€3
MPU3HAHUSA WX HEKOHCTUTYIIMOHHBIMH, YTO MPOUCXOAWIO B nocraHoBieHusx Cynaa
(BbIHECEHO 9 penieHuit, U3 HUX 6 B chepe yroaoBHO-MIPOIIECCYaTLHOTO MpaBa U 3 —
B cepe yrosoBHoro), a 70 2010 r. — mpoucxoAwsio U B ero onpeaeneHusx (24 pe-
IIEHUS ); BCETO B OTHOIICHUH 48 desioBeK. Takyro MPakTUKY CeAyeT NpU3HATh CIpa-
BEJJIMBOM HA MOMEHT €€ ()OpMHPOBAHHUA, OJTHAKO B JAJbHEHIIEM OHAa JOJDKHA CKia-
JILIBATHCSI JINIIIH HA HOPMATUBHO-AUCKBATU(UIIMPYIOMKX MTocTaHoBIeHUsX Cya.

Ilocneocmeue B 1aHHOW (oOpME B3aUMOCBSI3U COCTOMT B  YIOJIOBHO-
MPOIECCYaTbHOMN NESITENbHOCTH, HAIPABJIEHHON HA BOCCTAHOBIICHHE KOHCTUTYIIMOH-
HBIX TpaB U CBOOOJ, HapYIICHHBIX HEKOHCTUTYIIMOHHBIMU HOpMamu. Jlucceprant
OTMEUAET HEJIOCTATOUYHOCTh perjaMmenTaunu B YIIK gaHHOM AesTenbHOCTH, 4TO Bile-
YeT Ha MpPaKTHKEe pa3HooOpa3ue crocoO0B NepecMoTpa CyJeOHbIX pEeIIeHU 1O yro-
JIOBHBIM JIeJlaM YYaCTHHUKOB KOHCTUTYLMOHHOI'O CYJIONPOU3BOJICTBA U B UTOTE€ CHHU-
xKeHue d(P(PEKTUBHOCTH KOHCTUTYIIMOHHOTO TpaBocyausi. Tak, MpOBEJEHHOE aBTO-
pom o0o0meHne mokasano, uro yronoBHbeie Aena 200 3asButenceit Ha ocCHOBaHWM 38
noctaHoByieHn U 24 onpeaenennit Konctutynmonnoro Cyna, BBIHECEHHBIX B 1995—
2013 rr., Ob1n IEpecMoTpens! [Ipesnauymom Bepxosnoro Cyna numb B 22 cirydasx
(11 %, 6ompieii yacThio B 2009—2013 1T.); OCTalIbHBIC XKe Jieia ObUIA EPECMOTPECHBI
B (peiepanbHBIX cyAax o0l IOPUCAUKIUU CPEAHEro 3B€HA B HAJI30PHOM MOPSJIKE
(21 nmena, 10,5 %) unm, 4TO YHUKAIBHO, B KaccaliMoHHOM (2 nena); aena e 106 3a-
sButenei (53 %) 10 HaCTOSAIIEro BpeMEH! HE ITePECMOTPCHEL.

D710 MoOyX)maeT BHIPA0OTATh IEJIOCTHYIO KOHIICTIIIUIO BO30OOHOBIICHUS TPOU3-
BOJICTBA 10 YTOJOBHOMY Jiesly B CBsi3u ¢ pemieHusamMu Koncruryuuonnoro Cyna, oc-
HOBaHHYIO Ha cleayromieM. [IpunasaTre cyieOHbIX pereHnii, OCHOBaHHBIX Ha HOpMaX,
B KOTOPBIX OBUIM BBISIBIIEHBI KOHCTUTYIIMOHHBIE AE(PEKTHI, HENb3sl MPU3HABAThH CY-
NeOHBIMUA OITMOKAMHU, TTOCKOJIbKY Ha MOMEHT CBOETO MPUHSTHS ITH PEIICHUS COOT-
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BETCTBOBAJIM 3aKOHY; TAKHE PEIICHUS €CTh MOCIEACTBUS OIHMOOK 3aKOHOAATES, UTO,
Bonpeku MHeHUI0 B.A. /laBbijoBa 00 opAMHApHON NpHUPOE BO30OHOBJICHUS MPOU3-
BOJICTBA 10 YTOJIOBHOMY €Y, TOJIBKO OOYCIOBIMBAET 3KCTPAOPAUHAPHOCTh U HC-
KIIFOUUTENBHOCTh UCCIENYEMOTO YTOJIOBHO-IPOIECCYATBHOTO MPOU3BOACTBA, B MOJI-
HOW Mepe OTBeuaromiero npuHuumy res judicata. OTcrona Bo300HOBIICHHE TIPOU3BO/I-
CTBa IO JIeJTy B IAHHOM CJIydae HeoOXOJUMO pacCMaTpHUBaTh Kak CBoeoOpasHoe resti-
tutio ad integrum st yroJioBHOTO Jiefia, CyTh KOTOPOTO BHIUTCS B TOM, YTO IMOCIE
npuHATU KoHCTUTYUHOHHBIM CyJI0M COOTBETCTBYIOLIETO MocTaHoBieHUs Ilpesu-
auyM BepxoBHoro Cyna, kak BeIcIIasi CyJeOHass HHCTAHLMA 1O YTOJOBHBIM JIeJiaM B
Poccumn, obnanaronias HCKIIOUUTEIbHBIMU MTOJTHOMOYUSIMU 110 OTMEHE U (WJIN) U3Me-
HEHUIO Cy/IeOHBIX PEIICHMI, B T.4. COOCTBEHHBIX, JOJKEH OIICHUTH B Cy/J€OHOM 3a-
CEe/IaHHUU 3HAYUMOCTD Cy/I€0HOTO pelIeHHs (POLECCYaIbHOTO ACHCTBHUS ), TPUHSITOTO
(COBEpILIEHHOT0) HA OCHOBAaHUU 3aKOHA C KOHCTUTYLIMOHHBIM J€(PEKTOM.

[ToBomom st BO30Y kaeHus npousBozacTBa B [Ipesunuyme Bepxosuoro Cyna
JOJDKHO CUMTAThes TOIbKO pemenne Koncrurynunonnoro Cyza, a He 3asBJICHHE 3a-
MHTEPECOBAHHBIX JIUII, YEM «TPEIIUT» MPAKTHKA BO30OHOBJICHUS MPOU3BOJICTBA IO
YTOJIOBHBIM JI€JlaM YYaCTHHUKOB KOHCTUTYLMOHHOTO CYJIONPOM3BOJICTBA; KaK BUIUT-
csl, TAKOW TOJIXOJ HEe HapyIaeT mpHHIMIa Nemo judex sine actore, a numb odecre-
yuBaeT 3(PPEKTUBHOE BOCCTAHOBIIEHUE B IpaBaX, MMOCKOJbKY MHTEPEC JMIIA HAa BO3-
OOHOBJIEHHE MTPOU3BOJICTBA 10 Jesly BechbMa oueBueH. Orcrona BHeceHue llpencena-
teneM BepxoBHoro Cyaa npencrasienus B [Ipesnnnym BepxoBHoro Cyna B JaHHOM
Clly4yae MpEeJICTABIAECTCS H3JIMIIHUM, MMOCKOJIbKY OHO HE SIBIIAETCS HH «(DHIBTPOMY
HEOOOCHOBAaHHBIX OOpAaIlleHUH, HU TMOBOAOM JUJIsi co3biBa 3acenanus llpesmamyma
BepxosHoro Cyna. OgHako camo 1o cede mpou3BOACTBO BBUAY HOBBIX 0OCTOSITENb-
CTB JOJDKHO HAUYMHATHCA C BhIHECEHHUs cyapell BepxoBHoro Cyma cOOTBETCTBYIOIIETO
MTOCTaHOBJICHHUS.

Cpoxu nipousBojicTBa B BepxoBHoM Cyzie 10JKHBI OBITH HE O0Jiee 2 MECSIIEB ¢
MOMEHTa nocTyruieHus: konuu pemennst Koncrurynumonnoro Cyna. Bepxosubeim Cy-
ZIOM Tiepes 3acenanvem ero IIpesuanymMa JOJKHBI COBEPIIATHCS MMOATOTOBUTEIBHBIE
AeMCTBUsI, B T.4. UCTpeOOBAHME YrOJIOBHOTO J€la W3 COOTBETCTBYIOIIETO CYyAa,
Ha3Ha4yeHHe JaThl, BpEMEHU U MecTa cynebHoro 3acenanus [Ipesuauyma BepxoBHo-
ro Cyza, u3BelieHue o CyJJeOHOM 3aceJaHUH COOTBETCTBYIOLIETO yYaCTHUKA KOHCTH-
TYLIMOHHOTO CYJONPOU3BOJICTBA, IPOKYPOPA, & TAKKE UHBIX YUIACTHUKOB YTOJOBHOTO
Mpoliecca, YbM MpaBa, CBOOOIbI MM 3aKOHHBIE MHTEPECHI 3aTPArMBAIOTCS CY1€OHBIM
pElIeHNeM, OCHOBAHHBIM HA 3aKOHE C KOHCTUTYLIMOHHBIM JIe(DEKTOM, U HaIlpaBJIeHUE
MM UMEIOIIMXCS MaTepuaioB Mo AaHHOMY Bompocy. [lopsnok 3acenanus [lpesunny-
Ma BepxoBHoro Cyaa MOXXeT ObITh aHAJOTMYHBIM MOPSAKY 3acCeIaHus Cyaa Ha/I30p-
HoW uHcTaHuuu. [IpoueccyanbubiMu pemenusimu lIpesnauyma Bepxosnoro Cyna
JOJIKHBI OBITh MOCTAHOBJIEHUE O BO3OOHOBJIICHUH MPOU3BOJICTBA MO JIENY; MPUHATHE
MHOTO pelieHns — 00 0TKa3e B 3TOM, — KaK BUJUTCS, HEBO3MOXKHO.

[Tocne Bo30OHOBIEHUsT Tpon3BoAcTBa o Aeny [Ipesuanym Bepxosnoro Cyna
JOJDKEH PEIIUTh BOMPOC O CcyAbOe CyneOHBIX PelIeHUH, He COOTBETCTBYIOIIMX Ipa-
BOBbIM no3unusM Cypa. Pemienne 3Toro Bomnpoca AOKHO NMPOUCXOAUTh HA OCHOBE
pa3pabOTaHHOTO aBTOPOM KPUTEPHUS KOPPEKTUPOBKU CYAEOHBIX PEIICHHM, OOIIEro
IUI BCEX YTOJIOBHO-PEBU3MOHHBIX (hopM B3amMocBsi3u. COriacHO JaHHOMY KpuUTe-
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pUIO, CYI OJDKEH OMpPENeNUTh, MOBIUSIIO JIM TPOBEPSIEMOE UM Cy/eOHOE PEIICHHE
WM JICCTBUE B KOHEYHOM UTOTE HA PE3yJIbTAThl MPOLECCA U HA BO3MOXKHOCTh pea-
JU3alMKA YYaCTHUKAMH CYJIOIIPOU3BOICTBA CBOMX KOHCTUTYLIMOHHBIX MPaB U CBOOOI.
OTMeHa COCTOSIBIIMXCS Cy/NEeOHBIX pelIeHUN U, €CIU 3TO HEOOXOJIMMO, MMOBTOPEHHE
npoliecCyanbHBIX IEUCTBUM JOJKHBI OBITh 00s13aTEILHBIMU B KXKJIOM CITydae BbISIB-
JICHUS KOHCTUTYLIIMOHHOTO Je(eKTa B HOPME YrOJOBHOTO IMpaBa, a B aHAJTOTUYHBIX
CIy4yasX ¢ HOPMOM YrOJIOBHO-IIPOLIECCYAIBHOTO MpaBa — JIMIb TOT/A, KOT/1a HApy-
IIIEHUE KOHCTUTYITMOHHBIX MPaB U CBOOO CTABHUT IOJI COMHEHHE PE3yIbTaT MPOIleC-
ca U y CyJa HET OCHOBAaHUM MoJiaraTh, YTO MPHU «HOPMAIILHOM) MEPBOM XOJ€ MPOoIieC-
ca pe3yabTaT ObUT OBl TAaKMM k€. B OCTaIbHBIX clydasx, KOTJa HapyIIeHHE KOHCTH-
TYIMOHHBIX MPaB HE BIMSIET HA UCXOJ] YTOJOBHOTO Jiefia, Cy/1IeOHbIC PEIICHUS JOJIK-
HBI COXPAHSTh CBOIO CHJTY, OJTHAKO B CITydyae MPUUYMHEHUS TAKUM PEIICHUEM WU Jei-
CTBHEM Bpe€Jia JIOJIKEH JIEUCTBOBATh MEXAHU3M JICHE)KHBIX KOMIICHCAIIMI 3a HapylIe-
HUE KOHCTUTYLUMOHHBIX IpaB IpaKJaH B YTOJOBHOM IIPOLIECCE, KOTOPBIMA CIEAYET
nocTtpouth Ha 6a3e cratbu 1070 I'K. Kpome Toro, Ilpesunanym Bepxosunoro Cyna no-
CJie OTMEHBI WJIM U3MEHEHUS CYJCOHBIX PEIICHUN MOXET MPUHATH PElleHUue, OTBe-
qaromiee 0O0CTOATENbCTBAM YTOJIOBHOTO Jiefla Ha MOMEHT CYJeOHOrO 3acelaHus
(Hanpumep, MPEeKPaTUTh MPOU3BOACTBO IO YTOJOBHOMY JI€Iy B CBSI3U CO CMEPTHIO
OCYXJEHHOTO, IPUMEHUTH CPOKHU JABHOCTH H JIp.).

B maparpade 4.2 «IIpoBepka Ha COOTBETCTBHE NPABOBBIM MNO3UIUAM
Koncruryuuonnoro Cyna Poccuiickoin @enepauun cyaeOHbIX pellieHHH M0 yro-
JIOBHBIM [1€JIaM JIMI, He SIBJSIBIIMXCS YYACTHUKAMHU KOHCTHUTYIIMOHHOTIO CY/10-
NPOU3BOJACTBA: OPAUHAPHAS M JKCTPAOPAMHAPHAS YIOJOBHO-PEeBU3HMOHHbIE
(opMbI B3auMOCBA3M» aBTOP oOpamiaeTcss K BONpocy 3HaueHus pemeHuit Koncru-
tynuoHnHoro Cyza Jyuisi Jull, HE SBIISBIIMXCS 3asSBUTENISIMU B KOHCTUTYIIUOHHOM CY-
JOTIPOU3BOJICTBE, HO B YbWX YTOJIOBHBIX J€JaX MPUMEHEH 3aKOH B HUCTOJKOBAaHUH,
pacxosemMcs C HOPMAaTUBHO-KOPPEKTUPYIOIIMMU WJIM HOPMAaTHUBHO-TOJIKOBATEIb-
HbIMU pemieHusaMu Cypa.

OcHnosanuem naHHbBIX (HOPM SBIAIOTCS IOPUIUYECKHE CBOWCTBA PEIICHUN
Konctutynmonnoro Cya kak KICTOYHUKOB IIpaBa WJIM KaK aKTOB TOJIKOBAHUS MPaBa.

Ilocneocmeusn (cooeprcanue) NaHHBIX (POPM COCTABIISCT YTOJOBHO-TIPOIIEC-
CyalibHas JCSITENBHOCTD MO MEPECMOTPY CYJACOHBIX PEIICHUH, pa3aIuvaronascs coye-
TaHHMEM MOMEHTOB MOsABJIEHUS NTpaBoBor no3uiuu Koncruryunonnoro Cyna u npu-
HATHS TIPOBEPsIEMOro cyaeOHoro pemeHus. OTcroaa B3auMOCBSA3b KOHCTUTYIIMOHHO-
ro ¥ YroJIOBHOTO CYJONPOU3BOJCTB B JJAHHOM CIy4ae MOXET MPOUCXOAUThH B JBYX
YTOJIOBHO-PEBU3UOHHBIX (popMax: OpJUHAPHOM, COCTOSIIECH B MPOBEPKE MPaBOCY/-
HOCTH CYJI€OHBIX PEIICHUM, TPUHATHIX noc/ie OosBIIeHUs TpaBoBoi no3uuu Cyzaa, u
AKCTPAOPIMHAPHOM, Tpeoaralleid IpoBEpKy CyIACOHBIX PEIIeHUH, TPUHATHIX 00
MOSABJIECHUS TTpaBoBoOil mo3uuuu Cyna.

Opounapnas dhopma B3aumocssizu de facto npezamonaraer ucnpasieHue cyaa-
MU amneJUISIIMOHHOMN, KaCCAllMOHHOW MM HAJI30PHON MHCTAHITNN «OOBIYHBIX) Cye0-
HBIX OIIMOOK, COCTOSIIIUX B HEBEPHOM MPUMEHEHHUH CYJIOM HOPM IpaBa, CKOPPEKTH-
POBAHHBIX HIIM HCTONKOBAaHHBIX CyIOM, B CiiTy uero B craThu 389'°, 389" u 389%™
VIIK crnemyeT BHECTH COOTBETCTBYIOMIME HomojiHeHus. Cpoku mepecMoTpa cyneo-
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HBIX PEIICHUN B JAHHOM Cllydae MOJYUHEHBI OOIIMM CpOKaM MepecMoTpa CyaeOHbIX
pELIEHN B COOTBETCTBYIOIINX MMPOU3BOJICTBAX.

Oxempaopounapras Gopma HOCUT 0oJiee CIOKHBIM XapakTep, T.K. pacxois-
muecs ¢ npaBoBeiMH no3uiusiMu KoncturynumonHoro Cyzna cyneOHbIe pelieHus 1o
YTOJIOBHBIM JI€JlaM, MPHUHSATHIE OO MOSIBJICHUS 3THUX IMPABOBBIX IMO3ULUNA, HE MOTYT
paccMaTpuBaThcs Kak cyaeOHble omuOku. JlanHas popma oT4acTu CylecTByeT HbIHE
U TIpEeAnojaraeT KOppeKTUPOBKY CyACOHBIX PEIICHUN B WX YrOJIOBHO-IIPABOBOM 4Ya-
CTU: cKoppekTupoBaHHasi CyJIOM yroJOBHO-IIpaBOBas HOpPMa, yJydllaromias MoJIo-
KEHUE OCYKIEHHBIX, UMeeT 00paTHyto cuiy (crarbs 54, yacts 2, KoHcturyuun), a
MOTOMY OCHOBaHHbBIC Ha HEW CcyZieOHbIe pelIeHHs MOJIeKaT MPUBEIACHUIO B COOTBET-
CTBHE C €€ HOBOU «PEIaKIuen».

B yrosnoBHO-TIpoIieccyanbHOM YacTu naHHas ¢opMa TpeOyeT HaydyHOU pa3pa-
OOTKH, MOCKOJIbKY YTOJIOBHO-TIPOIIECCYaTbHbIE HOPMBI IO O0IIEMY MpaBUILy HE HMe-
10T oOpaTHOM cuibl. OTCYTCTBUE K€ BO3MOKHOCTU MPOBEPUTH HE UCIIOTHEHHOE WM
HCIIOJJHEHHOE YaCTUYHO CyAeOHOE pEelleHHME Ha COOTBETCTBUE IMPABOBOW MO3MILIUU
Koncturynmonnoro Cyna, a Ipyu HECOOTBETCTBUH — MCIPABUTh €r0, 10 MHEHHUIO
JUccepTaHTa, HEOOOCHOBAHHO CTaBUT B HEPABHOE IOJIOKEHUE JIMIl, B UbUX J€Jax
ObLI MPUMEHEH OJUH U TOT € 3aKOH B TOM K€ HEKOHCTUTYLIMOHHOM acIeKTe, Ha OC-
HOBAHUM JIMIIb BPEMEHHU NMpUMEHEHHsI HOpMbl. DakT oOpalieHus Wi HeoOpalieHus
B Koncrurynmonnsnii CyJ, a Takke pa3sHULA BO BPEMEHM NPUMEHEHHsSI HOPMBI HE
MOTYT CIIy’KUTh OCHOBAHHEM JJI1 TAKOW JUCKPUMUHALIUH.

OTH 00CTOATENBCTBA CO3/IAIOT MPEANOCHUIKH Il peann3auu B Poccun moze-
JIM KOHCTUTYLIMOHHOT'O KOHTpPOJIsA €X tUNC B MOJHOM Mepe; OrpaHHYEHrEe Ha pacmipo-
ctpanenue no3uuu Cyja B Jiese 3asiBUTENs JOJIKHO ObITh BO3MOKHBIM JIMIIb HA OC-
HOBE crnenuaiibHOW oroBopku KoncturynnonHoro Cyna B HOPMaTHBHO-KOPPEKTH-
PYIOIIEM PEIIEeHUH, O0YCIIOBJIEHHON T€M, YTO EPECMOTP YTOJOBHO-MPOLECCYATBHO-
IO peleHus IpuBeIeT K 6ojee XyAUINM MOCIeICTBUAM, HEXENU IPUMEHEHUE HOPMbI
B HEKOHCTUTYLIMOHHOM acnekTe. [lepecMoTp pelieHuit B JaHHOM ciiyyae OyneT He
peann3zanuei 00paTHON CHIIbI YTOJIOBHO-TIPOLECCYATbHBIX HOPM, & BOCCTAHOBJICHHUEM
IpaB YYaCTHUKOB CyIONPOU3BOCTBA, 00bEKTUBHO HAPYIIECHHBIX HOPMaMH IIPaBa.

Onupascy Ha crateto 79 3akoHa o KoncturynmonHom Cyne, AUCCEPTaHT
OTIpEe/ICIISICT CPOKU, B TEUCHHE KOTOPBIX BO3MOKEH TAaKOM MEPECMOTpP: OOBUHUTEIb-
HbI€ IPUTOBOPBI MOTYT OBITH MPOBEPEHBI B MPEJEIaX CPOKA CHATHUS WM MOTralleHus
CYJIUMOCTH, @ ONpPaBAaTEIbHbIE MPUTOBOPHI U TIOCTAHOBIIEHUS O MPEKPAIEHUH YIo-
JIOBHOTO fiesia (YyTOJI0BHOTO MpecieJOBaHus) — B MIPe/eiax CpoKa JABHOCTH YrOJIOB-
HOTO IIpeCcIeIOBaHUS.

ABTOp onpenenseT npoieccyajibHble TPOU3BOACTBA, B KOTOPHIX BO3MOXKEH Ta-
KOW MepecMOTp, U K TAKOBBIM OTHOCHUT JIMIIIb BO30OHOBIIEHHE NMPOU3BOJCTBA BBUILY
HOBBIX OOCTOSATENHCTB HA OCHOBAHUHU MyHKTa 3 yacTu 4yeTBepTor cratbu 413 YIIK.
HanzopHoe ke Mpou3BOJACTBO, [0 MHEHHUIO aBTOPA, 3/1€Ch HENPHUIOAHO, MOCKOJBKY
MpEeHA3HAYCHO JIJISi UCTIPABIICHUS CyI€OHBIX OIMMOOK, a HE OMMOOK 3aKOHOMATEIIS;
oOpaTHOe ObI CTEpJI0 TPAHUILy MEXKIY CIOCOOaMu MepecMoTpa CyJIeOHBIX PEIICHUM.
Mexny TeM, o0ImMii TOPSAI0K BO30OHOBIIEHUSI MPOU3BOACTBA 3/1€Ch OKaXKeTCs Hed -
(eKTHUBHBIM, IOCKOJIbKY 00BEM JIell, B KOTOPBIX BO3MOKHA KOPPEKTUPOBKA PEIICHUH,
BECbMa BEJMK, a HEOOXOAMMOCTh B PAcCieJOBaHUM HOBBIX OOCTOATEILCTB, CKOpEe
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BCET0, OTCYTCTBYET: OHM OYEBUIHBI U MOTYT OBITh OTPAKEHBI B OOpAIICHUH K COOT-
BETCTBYIOILLIEMY OpraHy WU JOHKHOCTHOMY Jiuily. OTCrofja MMEIOTCS TPEINOChUIKH
st 3akperieHust B YIIK ynponieHHoro nopsiika BoO30OHOBJIEHUSI B JAHHOM CiIydae
IIPOU3BOJICTBA TIO JIeTy, MIOCTPOCHHOTIO Ha HEMOCPEACTBEHHOM OOpallleHUH 3auHTepe-
COBAHHBIX JIUII B CY/JI C 3asBJICHUEM O MEPECMOTPE COOTBETCTBYIOIIMX PEIICHUM; O~
HaKo TpedyeT 00CyXACHHUsS BOIPOC O TOM, CyJ KaKOW MHCTaHIMH (NIEpBOM, Kaccalu-
OHHOW WJIM HAA30pHOI) OYyJEeT OCYIIECTBISATH TaKOW MEPecMOTpP, KOTOPBIM MOMKET
OBITH pa3perieH ¢ MO3UIINK MPOIIECCYaTbHOM I1EIeCO00pa3HOCTH.

B 3aki0ueHun oTpakeHbl MOJYYEHHBIE OCHOBHBIE UTOTOBBIE TEOPETUUECKUE
BBIBO/IbI, @ TAKXKE MPEJI0KEHUS IO COBEPIICHCTBOBAHUIO 3aKOHOAATEIbCTBA.
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